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It  is  provided  by  the  constitution,^  that  the  parties,  by  agree- 
ment filed,  may,  in  any  civil  case,  dispense  with  trial  by  jury,^  and 
submit  the  decision  of  such  case  to  the  court  having  jurisdiction 
thereof,  and  such  court  shall  hear  and  determine  the  same;  and 
the  judgment  thereon  shall  be  subject  to  writ  of  error,  as  in  other 

1  Art.  V.  §27. 

2  An  agreement  to  submit,  under  the  statute,  is  a  waiver  of  the 
right  of  trial  by  jury.  Act  22  April,  1874,  §4,  P.  L.  109,  3  Purd.  §42,  p. 
3658. 

943 


944         Common  Law  Practice  in  Pennsylvania: 

cases.  To  carry  out  this  constitutional  provision,  it  is  enacted 
by  the  act  of  1874,=  that  in  any  civil  case,  in  any  of  the  courts  of 
this  commonwealth,  after  issue  joined,  the  parties  thereto,  except- 
ing those  acting  in  a  fiduciary  capacity,  may,  by  agreement  filed 
in  the  proper  office  where  such  suit  is  pending,  dispense  with 
trial  by  a  jury,  and  submit  the  decision  of  such  cases  to  the 
court  having  jurisdiction  thereof ;  and  such  court  shall  hear  and 
determine  the  same,  and  the  judgment  shall  be  subject  to  writ  of 
error  or  appeal,  as  in  other  cases  at  law  or  in  equity,  at  the  option 
of  either  party. 

"The  case  is  tried,"  says  Justice  Mestrezat,  "as  if  a  jury  were 
sitting  to  hear  and  pass  on  the  evidence  and  find  the  facts.  The 
evidence  is  offered  and  the  aggrieved  party  may  have  the  court 
note  an  exception  to  its  ruling  in  receiving  or  rejecting  it.  Re- 
quests for  findings  of  fact  or  conclusions  of  law  may  be  made 
and  the  court's  rulings  thereon  are  the  subject  of  exception.*  *  * 
Both  parties  are  given  an  opportunity  to  file  exceptions  to  the  pre- 
liminary decision  and  findings  by  the  court  or  judge  who  is  re- 
quired to  consider  and  pass  on  them  and  order  judgment  to  be 
entered  in  the  cause.  This  is  the  judgment  which  may  be  re- 
viewed by  a  writ  of  error  or  appeal  to  the  proper  appelate 
court."* 
2.     Statutory  provision. 

The  Statute  further  provides  that  the  decision  of  the  court  shall 
be  in  writing,  stating  separately  and  distinctly  the  facts  found, 
the  answers  to  any  points  submitted  in  writing  by  counsel,  and  the 
conclusions  of  law,**  and  shall  be  filed  in  the  office  of  the  prothon- 
otary  or  clerk  of  the  proper  court  where  the  case  is  pending,  as 
early  as  practicable,  not  exceeding  sixty  days  after  such  deci- 
sion shall  have  been  made  from  the  termination  of  the  trial ;  and 
notice  thereof  shall  be  forthwith  given,  by  the  prothonotary  or 
clerk,  to  the  parties  or  their  attorneys ;  and  if  no  exceptions  there- 
to be  filed  in  the  proper  office,  within  thirty  days  after  service  of 
such  notice,  judgment  shall  be  entered  thereon  by  the  prothono- 
tary or  clerk ;  if  exceptions  to  the  finding  of  facts  or  conclusions 
of  law  be  filed  within  said  thirty  days,  the  court,  or  the  judge 

3  P.  L.  109;  Ibid.  This  provision  of  the  constitution  does  not  exe- 
cute itself,  the  practice  under  it  is  regulated  by  the  act  of  1874.  Com- 
monwealth V.  Mitchell,  80  Pa.  57. 

4  McDermott  v.  Blank,  230  Pa.  392,  394. 

4a  For  the  form  of  finding  by  the  judge,  see  Jamison  v.  Collins,  33  L. 
I.  83.  And,  as  to  what  is  a  substantial  compliance  with  the  requirements 
of  the  act,  Ellis  v.  I^ane,  85  Pa.  265. 
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thereof  who  tried  the  case,  in  vacation,  may,  upon  argument, 
order  judgment  to  be  entered  according  to  the  decision  previous- 
ly filed,  or  make  such  modifications  thereof  as  in  justice  and 
right  shall  seem  proper,  subject  always,  nevertheless,  to  review 
by  writ  of  error  or  appeal  in  the  supreme  court;  such  writ  of 
error  or  appeal  to  be  taken  in  the  time  and  manner,  and  with  the 
effect,  prescribed  by  law.  And  every  such  case  taken  to  the  su- 
preme court  upon  writ  of  error  shall  be  heard  and  determined 
therein  as  writs  of  error  are  therein  heard  and  determined ;  and 
every  such  case  taken  to  the  supreme  court  by  appeal  shall  be 
heard  and  determined  therein  as  cases  of  appeal  in  equity  pro- 
ceedings ;  and  in  case  a  new  trial  is  ordered,  it  shall  be  proceeded 
with  before  the  same  court,  in  the  same  manner  as  therein  pro- 
vided for.*"* 

The  mode  of  proceeding  is  mandatory  and  there  must  be 
strict  compliance  with  the  statute  oi-  the  proceedings  will  be 
void.  Therefore  if  either  party  neglects  to  file  his  exceptions  to 
the  decision  of  the  court  within  thirty  days  after  he  has  received 
notice  of  it,  as  required  by  the  act,  he  cannot  do  so  afterward, 
notwithstanding  the  permission  of  the  trial  court.*'= 
3.    Proceedings  and  practice. 

It  has  been  held,  under  a  similar  statute,  that  the  provision 
that  the  judge  before  whom  the  cause  is  tried,  shall  file  his  deci- 
sion within  a  certain  number  o,f  days,  is  merely  directory.^  When 
a  case  is  so  tried,  a  bill  of  exceptions  brings  up  nothing  but  what 
it  would  have  done  had  there  been  a  jury  trial  f  the  supreme  court 
cannot  go  behind  the  findings  of  fact,  except  where,  in  a  common- 
law  trial  before  a  jury,  the  assignments  of  error  are  such  as 
could  be  heard  and  determined  by  it.''  An  appeal  from  the  judg- 
ment of  the  court  in  an  issue  framed  and  submitted  under  this 
statute,  must  be  quashed  where  the  record  discloses  no  exceptions 

4b  Paul  V.  Grimm,  183  Pa.  326.  After  a  case  has  been  tried  and  judg- 
ment entered,  it  is  too  late  to  raise  by  exception  the  question  of  juris- 
diction.   Ibid. 

4c  Harris  v.  Mercur,  202  Pa.  313;  Southern  Md.  R.  Co.  v.  Moytr,  125 
Pa.  500. 

5  Stewart  v.  Slater,  6  Duer  83;  Hupfel  v.  Schoemig,  2  J.  &  Sp.  476; 
People  V.  Dodge,  S  How.  Pr.  47;  Burger  v.  Baker,  4  Abb.  Pr.  11;  Lewis 
V.  Jones,  4  Abb.  Pr.  427. 

6  Norris  v.  Jackson,  9  Wall.  125;  Coddington  v.  Richardson,  10  Wall. 
S16;  Miller  v.  Life  Insurance  Co.,  12  Wall.  285. 

7  Jamison  v.  Collins,  83  Pa.  359. 
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taken  to  the  order  of  the  court  overruling  the  appellants  excep- 
tions to  the  decision  and  directing  judgment  to  be  entered  for  the 
appellee,  and  especially  if  no  exception  or  bill  was  sealed  in  the 
court  below  to  any  action  of  the  court  throughout  the  proceed- 
ings.^ A  special  finding  of  the  facts  by  the  court,  is  equivalent 
to  a  special  verdict,  and  the  supreme  court  will  not  go  into  an 
examination  of  the  evidence  on  which  it  was  founded;'  but  an 
appeal  will  not  lie  to  the  determination  of  the  judge,  to  which 
exceptions  are  taken  and  sealed,  without  further  proceedings; 
such  writ  is  premature,  and  will  be  quashed.^"  Where  a  jury  trial 
is  waived,  the  court  will  hold  the  parties  to  a  reasonably  strict 
conformity  to  the  regulations  of  the  act,  if  they  desire  to  avail 
themselves  of  the  rights  and  privileges  which  appertain  to  trials 
by  jury  at  common  law.^^ 

II.    Case  Stated. 

4.  What  is  a  case  stated,  (a) 

Another  mode  by  which  a  case  may  be  submitted  to  the  decision 
of  the  court,  without  the  intervention  of  a  jury,  is  by  a  case 
stated.  Where  there  is  a  suit  actually  pending  in  court,  whether 
commenced  by  amicable  agreement,  or  by  the  suing  out  of  orig- 
inal process,  the  parties  or  their  counsel  may,  without  proceed- 
ing to  trial,  state  a  case,  by  consent,  for  the  opinion  and  decision 
of  the  court.  This  may  consist  either  of  one  written  statement 
of  all  the  facts  of  the  case,  or  of  several  statements  of  the  facts, 
each  involving  a  different  question  of  law,^^  drawn  up  for  the 
opinion  of  the  court  in  banc,  and  signed  by  the  parties  or  their 
counsel.  It  must  show  that  the  dispute  is  a  real,  not  a  colorable 
one,^^  and  the  jurisdiction  over  the  parties.^* 

5.  What  it  must  contain. 

A  case  stated  is  a  substitute  for  a  special  verdict,  and  the  same 

a  2  Vale  2875. 

8  McDermott  v.  Blank,  230  Pa.  392. 

9  Copelin  V.  Insurance  Co.,  9  Wall.  461.  If  there  be  a  special  finding 
of  the  facts,  and  no  exception  to  the  rulings  on  the  trial,  the  only  ques- 
tion, on  error,  is  the  sufficiency  of  the  facts  to  support  the  judgment. 
Jamison  v.  Leonard,  21  Wall.  302. 

10  Commonwealth  v.  Mitchell,  80  Pa.  57. 

11  Flanders  v.  Tweed,  9  Wall.  425;  Coddington  v.  Richardson,  10 
Wall.  516;  Miller  v.  Life  Insurance  Co.,  12  Wall.  285. 

12  See  Da  Costa  v.  Guien,  6  S.  &  R.  462. 

13  Berks  County  v.  Jones,  21   Pa.  413. 

14  Pittsburg  V.  Allegheny,  i   Pitts.  97. 
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general  rules  apply  to  both.^"  It  is  resorted  to  for  convenience, 
and  to  save  the  expense  of  a  trial ;  its  purpose  being,  not  to  make 
evidence  for  a  jury,  but  to  supersede  the  action  of  a  jury  alto- 
gether, by  imparting  to  facts  ascertained  by  consent  the  judicial 
certainty  requisite  to  enable  the  court  to  pass  upon  the  law,  and 
give  judgment  on  the  whole.  Therefore,  the  facts  must  be  agreed 
upon,  and  stated  fully;  for,  as  in  a  special  verdict,  what  is  not 
stated,  is  taken  not  to  exist  ;^^  and  the  facts  themselves  must  be 
stated  as  facts,  not  merely  as  evidence  ;^^  where  the  evidence  of 
facts  is  stated,  instead  of  the  facts  themselves,  the  court  may  re- 
fuse to  hear  the  case,  or  may  treat  it  as  a  demurrer  to  evidence.^* 
So,  if  a  judgment  has  been  entered  by  the  court  on  a  case  that  is 
defective  in  substance  (as,  where  there  is  no  sum  fixed  for  dam- 
ages, in  case  of  the  plaintiff's  success),  it  will  be  reversed,  and  a 
procedendo  awarded.^* 

6.    When  agreement  may  be  made.    Statement  of  facts. 

A  case  stated  may  be  agreed  on  and  submitted  before  an  issue 
is  attained;  and,  indeed,  before  any  of  the  pleadings  have  been 
filed;  though,  in  general,  a  declaration  is  previously  filed.'"'  An 
agreement  to  a  case  stated  may  be  rescinded,  either  by  tacit  or 
express  consent ;  the  abandonment  of  it  is  satisfactorily  evinced, 
by  the  parties  subsequently  pleading  to  issue;  and  when  thus 
abandoned,  it  is  not  evidence,  which  may  be  given  to  the  jury 
upon  the  trial  of  the  cause.^^  And  if  the  statement  be  lost,  the 
counsel  must  agree  upon  another,  or  the  cause  must  go  to  a  jury, 
as  if  none  had  ever  been  made ;  it  is  not  proper  to  receive  evidence 
of  its  contents.^'' 

The  statement  of  a  case  being  agreed  on  and  signed,  it  is  filed 
in  the  office  of  the  prothonotary ;  after  which  it  is  placed,  as  an 

IS     Whitesides  v.  Russell,  8  W.  &  S.  44- 

i6  Diehl  V.  Ihrie,  3  Wh.  143;  Berks  County  v.  Pile,  18  Pa.  493;  Phila- 
delphia &  Reading  Railroad  Co.  v.  Waterman,  54  Pa.  337;  Lloyd  v.  Fen- 
dick,  231  Pa.  367. 

17  Kinsley  v.  Coyle,  58  Pa.  461. 

18  Ament  V.  Sarver,  2  Gr.  34;  Parker  V.  Urie,  21  Pa.  305.  See  Melick 
V.  Smith,   I  Leg.  Opin.   157. 

19  Whitesides  v.  Russell,  8  W.  &  S.  44;  Holmes  v.  Wallace,  49  Pa. 
266;  Kinsley  v.  Coyle,  58  Ibid.  461;  Thompson  v.  Miller,  14  L.  L  132; 
Lippincott  V.  Ledyard,  8  Phila.  18. 

20  Bixler  v.  Kunkle,  17  S.  &  R.  310. 

21  McLughn  V.  Bovard,  4  W.  308;  Hart's  Appeal,  8  Pa.  32. 

22  Cook  V.  Shrauder,  25  Pa.  312. 
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issue  in  law,  upon  the  list,  and  comes  on  for  argument  as  soon 
as  reached ;  when  the  questions  of  law,  arising  on  the  facts  found, 
are  discussed  by  the  respective  counsel  and  decided  by  the  court ; 
and  this  decision  is  final,  unless  the  agreement  to  the  case  express- 
ly reserve  the  right  to  an  appeal.^*  The  rules  of  court,  as  to 
paper  books,  number  and  order  of  counsel  heard,  &c.,  are  the 
same,  in  cases  stated,  as  in  those  relating  to  motions  and  rules 
generally. 

An  agreement  at  the  close  of  the  evidence  in  a  case  by  coun- 
sel for  both  parties  "that  the  evidence,  oral  and  record,  and  the 
entire  record,  shall  be  treated  as  a  case  stated,  and  the  judgment 
be  entered  thereon  by  the  court,  according  to  its  view  of  the  law 
and  facts,  each  party  reserving  the  right  to  sue  out  a  writ  of 
error,"  is  bad  as  a  case  stated,  nor  can  it  be  sustained  as  a  submis- 
sion to  the  court  for  lack  of  compliance  with  the  act  of  1874.^* 
But  this  requirement  is  sufficiently  fulfilled  when  the  agreement 
is  made  in  open  court,  and  the  judge,  with  the  assent  of  all 
parties,  dictates  to  the  stenographer  an  order  in  pursuance  of 
the  agreement  which  is  filed,  followed  by  the  proper  docket  en- 
tries.^^  Such  an  agreement,  however,  does  not  affect  the  right  of 
amendment.^^ 

The  facts  found  should  be  as  distinctly  stated  as  in  the  case  of 
a  special  verdict,^'  but  the  statement  of  facts  need  not  be  prefaced 
with  another  of  all  the  evidence  on  which  the  findings  are  based.^^ 
Thus,  in  an  action  for  goods  sold  and  delivered,  if  the  trial  judge 
states  the  material  facts  and  adds  that  no  warranty  was  made, 
this  is  a  sufficient  compliance  with  the  act.^^  Nor  does  the  act 
require  that  the  court  shall  answer  specifically  on  the  record  all 
the  requests  for  findings  of  fact  submitted  by  counsel.'" 

FORM  OF  CASE  STATED. 

c.  p. 

Term,  1912. 
No.    . 

23  Fuller  V.  Trevoir,  8  S.  &  R.  529. 

24  Union  Sav.  Bank  v.  Fife,  loi  Pa.  388. 

25  Wyoming  B.  &  L.  Association  v.  IvCderer,  i  Kulp  517. 

26  Spencer  v.  Clinefelter,  loi  Pa.  219. 

27  Ellis  V.  Lane,  85  Pa.  265;  Foreman  v.  Hosier,  94  Pa.  418. 

28  Eichman  v.  Hersker,  170  Pa.  402. 

29  Krauskoil  v.  Pennypack  Yarn  Finishing  Co.,  26  Super.  Ct.  506. 

30  Commonwealth  v.  Monongahela  Bridge  Co.,  216  Pa.  108. 


Triai,  by  the  Court  or  a  Referee. 


949 


CASE  STATED   EOR  THE  OPINION  OE  THE   COURT. 

The  parties  to  this  case  stated,  by  their  attorneys,  agree  to 
the  following  facts: 

That  H.  T.,  of  the  city  of  Philadelphia,  died  leaving 

a  last  will  and  testament  dated  duly  proved  and  regis- 

tered at  Philadelphia  .     A  copy  of  said  will  is  hereto 

attached  as  part  hereof,  marked  "Exhibit  A."  That  at  the  time 
of  his  death  the  said  H.  T.  was  seised  of  the  following  described 
real  estate 

That  in  and  by  said  last  will  and  testament  the  said  testator 
devised  as  follows:  "I  give,  devise  and  bequeath  unto  my  three 
daughters,  V.  T.,  M.  T.,  and  A.  T.,  all  my  real  estate  as  joint 
tenants,  and  when  sold  the  proceeds  thereof  to  be  equally  di- 
vided among  them." 

That  the  said  V.  T.,  M.  T.,  and  A.  T.  survived  the  said  testa- 
tor. That  the  said  A.  T.  afterward  intermarried  with  the  plain- 
tiff W.  F.,  and  subsequently  died,  having  first  made  and  published 
her  last  will  and  testament  in  writing  dated  ,  after  her 

decease  duly  proved  and  registered  at  Philadelphia  .    A 

copy  of  said  will  is  hereto  attached  as  part  hereof,  marked  "Ex- 
hibit B." 

That  in  and  by  said  last  will  and  testament  the  said  A.  .T.  de- 
vised all  her  estate  to  the  plaintiff. 

The  following  question  is  therefore  submitted  for  the  de- 
termination of  your  Honorable  Court : 

I.  Whether  the  said  V.  T.,  M.  T.,  and  A.  T.  took  an  estate 
in  common,  or  an  estate  in  joint  tenancy,  under  the  will  of  the 
said  H.  T. 

If  the  court  shall  be  of  opinion  that  the  said  V.  T.,  M.  T.  and 
A.  T.  took  an  estate  in  common  under  said  will,  then  the  court 
is  respectfully  requested  to  enter  judgment  in  favor  of  the 
plaintiff.  If  the  court  shall  be  of  opinion  that  the  said  V.  T., 
M.  T.,  and  A.  T.  took  an  estate  in  joint  tenancy  under  said  will, 
then  the  court  is  respectfully  requested  to  enter  judgment  in 
favor  of  the  defendants. 

Each  party  reserves  the  right  of  appeal. 

(Signatures  of  Counsel  for 

Plaintiff  and  Defendants.) 

(Date.) 
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7.  Submission  of  equity  proceedings. 

Though  there  is  no  authority  for  submitting  an  equity  proceed- 
ing, yet  the  court  will  dispose  of  the  cause  on  the  undisputed  facts 
contained  in  the  bill  and  answer.^^  And  an  appellate  court  will 
quash  a  stated  case  based  on  facts  which  have  been  already  ad- 
judicated followed  by  no  appeal.^^ 

8.  How  case  should  be  prepared. 

In  preparing  such  a  case  it  is  better  to  incorporate  too  many 
facts  than  too  few,  because  the  court  cannot  add  to  the  facts 
included  in  the  agreement.^^  In  general,  everything  not  thus 
included  are  assumed  not  to  exist,  and  the  consequences  must  fall 
on  the  party  having  the  burden  of  proof.^*  But  some  things  may 
be  presumed,  from  the  facts  stated.  Thus,  if  the  case  states  the 
satisfaction  of  a  mortgage,  it  will  be  presumed  that  the  debt  was 
extinguished.'^  Of  course,  the  court  cannot  go  outside  of  them 
in  forming  a  decision.'*  It  is  just  as  important  that  all  the  facts 
out  of  which  the  question  arose  should  be  stated,  otherwise  the 
court  can  render  no  decision.'^  Should,  therefore,  the  parties 
neglect  to  ascertain  the  sum  for  which  the  judgment  is  to  be  ren- 
dered, the  court  ought  not  to  proceed  until  the  case  is  perfected.'' 
And  if  the  parties  refuse  to  do  this,  the  case  should  be  set  aside." 

The  averments  should  be  set  forth  clearly  and  accurately  be- 
cause the  court  will  draw  no  inference  from  the  facts  contained  in 
the  case.*"  Possessing  the  nature  of  a  special  verdict  the  facts 
must  be  presented  instead  of  evidence  pro  and  con.*^  And  if 
the  finding  in  this  respect  be  defective  a  venire  facias  de  novo  will 
be  awarded.*^    If  a  written  agreement  is  set  forth  at  length  its 

31  Collins  V.  Stone,  11  Dist.  432;  East  Sugar  I^oaf  Coal  Co.  v.  Wil- 
bur, S  Dist.  202. 

32  Duquesne  Borough  v.  Cole,  7  Super.  Ct.  474. 

33  Ford  V.  Beechan,  in  Pa.  31. 

34  Addyston  Pipe  &  Steel  Co.  v.  City  of  Corry,  197  Pa.  41. 

35  Seiple  v.  Seiple,  133  Pa.  460. 

36  Northampton  Co.  v.  Easton  Pass.  R.  Co.,  148  Pa.  282;  Common- 
wealth V.  Howard,  149  Pa.  302. 

37  Commonwealth  v.  Baum,  i  Leh.  187.  When  a  case  is  not  defective- 
ly stated  because  it  does  not  state  that  a  notice  had  been  given  required 
by  statute.    Philadelphia  v.  Schofield,  166  Pa.  389. 

38  Rush  Township  v.  Schuylkill  Co.,  100  Pa.  56;  Schuylkill  Co.  v. 
Shoener,  205  Pa.  592. 

39  Ibid. 

40  Louis  V.  Fox,  171  Pa.  68.    See  also  Klopp  v.  Ins.  Co.,  i  Wood.  445. 

41  Union  Sav.  Bank  v.  Fife,  loi  Pa.  388. 

42  Ibid. 
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construction  is  for  the  court."  Says  Rice,  P.  J.  :*'^  "It  is  essen- 
tial to  a  case  stated  that  all  the  material  facts  be  agreed  upon, 
so  that  the  court  may  have  nothing  to  do  but  to  pronounce  the 
law  arising  out  of  them.*'*'  The  facts  ought  to  be  distinctly  and 
expressly  agreed  upon,  and  not  left  to  be  inferred  from  the 
evidence."*"= 

9.    Court  must  find  facts  and  law  separately. 

It  is  the  duty  of  the  court  to  make  separate  and  distinct  find- 
ings of  fact  and  conclusions  of  law.**  Its  failure  to  do  so  may 
be  assigned  as  error  and  the  judgment  will  be  reversed.*'  Nor 
can  the  parties  dispense  with  this  requirement  and  agree  that  the 
case  shall  be  tried  on  the  facts  set  forth  in  the  statement,  the 
affidavit  of  defense  and  the  replication.**  A  limitation  has  been 
added  to  this  requirement  that  it  applies  only  to  cases  tried  in 
open  court  in  the  regular  order,  and  not  to  a  case  tried  partly  in 
court  and  partly  at  chambers.*' 

10.    Judgment.(b) 

In  the  absence  of  an  agreement  that  judgment  shall  be  enter- 
ed, none  should  be.**  It  must  be  based  on  the  facts  stated,  if, 
therefore,  it  is  entered  on  the  report  of  a  master  subsequently  ap- 
pointed it  will  be  reversed  ;*'  nor  should  it  be  entered  on  a  defec- 
tive case  stated,'"  especially  the  exact  amount  for  which  judgment 
is  to  be  entered.'^  After  judgment  has  been  entered,  the  rights 
of  the  parties  are  finally  adjudicated  to  the  same  extent  as  a 
judgment  on  a  verdict.'^  The  appellate  court  has  no  power  to  re- 
fa    5  Vale  13777. 

43  Carbon  Spring  Water  Ice  Co.  v.  Hawk,  29  Super.  Ct.  13. 
43a  Bertram  v.  Petrosky,  49  Super.  Ct.  426,  429. 

43b  Holmes  v.  Wallace,  46  Pa.  266;  Ford  v.  Buchanan,  in  Pa.  31; 
Hazelbacker  v.  Clipper  Coal  Co.,  158  Pa.  393- 

43c  Diehl  V.  Ihrie,  3  Wh.  143;  Schuylkill  Co.  v.  Shoener,  205  Pa.  592; 
Mutchler  v.  City  of  Easton,  148  Pa.  44i- 

44  Carpenter  v.  Yeadon  Borough,  208  Pa.  396. 

45  Ellis  V.  Lane,  85  Pa.  265;  Foreman  v.  Hosier,  94  Pa.  418;  Lewars 
V.  Weaver,  121  Pa.  268;  Commonwealth  v.  Equitable  Beneficial  Associa- 
tion, 137  Pa.  412. 

46  State  Mutual  Fire  Ins.  Co.  v.  Keifer,  9  Super.  Ct.  186. 

47  Wyoming  B.  &  L.  Assn.  v.  Lederer,  i  Kulp  517. 

48  Harper  v.  Roberts,  22  Pa.  194. 

49  Frailey  v.  Legion  of  Honor,  132  Pa.  578. 

50  Herman  v.  Northampton  County,  i  North.  137. 

51  Pittston  School  District  v.  Borough,  S  Kulp  440. 

52  Wheeling  R.  Co.'s  Appeal,  I  Penny.  360. 
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duce  the  amount  of  the  judgment  unless  given  in  the  case 
stated.^^ 

Again,  when  the  record  of  a  case  stated  does  not  show  that  a 
judgment  was  entered,  nor  that  any  exception  was  taken  or  al- 
lowed, nor  any  assignment  or  error,  there  is  nothing  for  the  ap- 
pellate court  to  decide."  Nor  can  there  be  an  appeal  from  the 
quashing  of  a  case  stated  and  the  granting  of  a  new  trial  on  the 
ground  that  it  fails  to  disclose  facts  necessary  to  an  intelligent 
judgment.°^  Said  the  court :  "It  ought  to  be  understood  that  the 
court  cannot  go  outside  of  the  case  stated  for  its  facts,  nor  can 
it  assume  them  by  way  of  inference.  The  case  stated  having  been 
quashed,  the  action  in  the  court  stood  precisely  as  if  no  case 
stated  had  been  agreed  upon."°° 

11.  Appeal. 

An  appeal  will  not  lie  to  an  opinion  of  the  court  in  a  case  stated 
in  which  no  judgment  has  been  entered,^^  nor  to  an  order  setting 
aside  a  judgment  confessed,  the  facts  having  been  submitted  on 
a  case  stated.^^  And  if  an  appeal  is  taken  without  filing  excep- 
tions of  the  judgment  entered  by  the  prothonotary,  it  will  be 
quashed  as  premature,  unless  the  order  of  the  court  below  is  so 
drawn  as  to  raise  the  presumption  that  the  court  intended  that 
the  prothonotary's  act  was  its  own  and  a  final  judgment,  and 
not  an  interlocutory  one,  and  that  the  court  intended  to  deny  to 
the  parties  the  right  to  file  exceptions.'^  Likewise  if  there  is  no 
reservation  in  a  case  stated  of  a  right  of  appeal  or  certiorari,  the 
decision  of  the  lower  court  is  final,  and  an  appeal  to  the  supreme 
court  will  be  quashed.*" 

12.  Bill  of  exceptions  required. 

A  bill  of  exceptions  is  required  to  bring  a  case  before  the  ap- 
pellate court  for  review,"^  which  will  only  notice  questions  of  law 

53  McClain  v.  County,  14  Super.  Ct.  273. 

54  Roller  v.  Meredith,  4  Super.  Ct.  461. 

55  Commonwealth  v.  Howard,  149  Pa.  149. 

56  Ibid. 

57  Harper  v.  Roberts,  22  Pa.  194. 

58  Davis  V.  Barr,  5  S.  &  R.  516. 

59  Commonwealth  v.  Mitchell,  80  Pa.  57;  State  Mutual  Fire  Ins.  Co. 
V.  Kaufer,  9  Super.  Ct.  186;  Fleer  v.  Reagan,  24  Super.  Ct.  170;  Miller 
V.  Cambria  Co.,  25  Super.  Ct.  591. 

60  Commonwealth  v.  Callahan,  153  Pa.  625 ;  Graham  v.  Schuylkill  Co., 
16  Super.  Ct.  180. 

61  Hazelbacker  v.  Clipper  Coal  Co.,  168  Pa.  393. 
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arising  on  exceptions  to  the  rulings  of  the  court  on  evidence."* 
It  will  only  go  behind  the  findings  of  fact  as  in  a  case  tried  by  a 
jury.'*  Justice  Gordon  has  remarked  that  a  writ  of  error  to  a 
reference  under  the  act  of  1874  brings  up  only  questions  of  law 
arising  on  bills  of  exceptions  to  the  rulings  of  the  judge  and  his 
conclusions  on  the  facts  of  the  case  must  be  regarded  in  the 
same  manner  as  the  verdict  of  a  jury.'*  They  will  not  therefore 
be  set  aside  without  clear  proof  to  the  contrary,'^  and  his  findings 
of  facts  are  presumed  to  be  correct  if  there  is  evidence  to  sus- 
tain them."  They  will  not  therefore  be  set  aside  on  a  mere 
doubt." 

13.  Time  for  filing  may  be  waived. 

The  parties  may  agree  to  waive  the  thirty  days  allowed  for 
filing  exceptions  and  that  final  judgment  may  be  entered  im- 
mediately. On  the  other  hand  exceptions  cannot  be  filed  after 
the  expiration  of  the  thirty  days,  even  with  the  permission  of 
the  trial  court,  and  though  the  other  party  filed  exceptions  within 
the  thirty  days.'*  Consequently  on  appeal  if  the  record  shows 
that  no  such  exceptions  were  filed  within  twenty  days,  it  will  be 
quashed.'^ 

14.  How  appellate  court  may  treat  offer  of  facts. 

On  assignment  of  error  to  the  rejection  of  testimony,  the  ap- 
pellate court  must  treat  the  offer  as  stating  the  facts.  "Their 
relevancy,  the  inferences  to  be  drawn  from  them,  and  the  legal 
conclusions,  are  for  the  court.""  It  must  also  be  remembered 
that  assignments  of  error  to  findings  of  fact  will  not  be  con- 
sidered if  all  the  evidence  is  not  printed  in  the  paper  book.''^ 

15.  When  will  an  appeal  be  quashed. 

Lastly,  when  will  an  appeal  be  quashed?    From  a  judgment 

62  Hemphill  v.  Yerkes,  132  Pa.  545.  Notwithstanding,  the  court  con- 
sidered this  case. 

63  Ford  V.  Buchanan,  iii  Pa.  31. 

64  Berks  Co.  v.  Jones,  21  Pa.  413. 

65  Shimer  v.  Rugg,  7  North.  248. 

66  Commonwealth  v.  Howard,  149  Pa.  302. 

67  M'Lughan  v.  Bovard,  4  W.  308.  See  Hart's  Appeal,  8  Pa.  32; 
Darlington  v.  Gray,  S  Wh.  502. 

68  Paul  V.  Grimm,  183  Pa.  326;  Harris  v.  Mercur,  202  Pa.  313. 

69  Wingert  v.  Teitrick,  31  Super.  Ct.  187. 

70  Commonwealth  v.  Philadelphia  Co.,  157  Pa.  531. 

71  Hyndman  v.  Hogsett,  in  Pa.  643. 
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on  a  case  stated  when  there  is  nothing  to  show  the  existence  of 
a  pending  suit;'^  also  when  the  paper  book  contains  no  docket 
entries,  no  judgment  or  opinion  of  the  court  below  and  on 
assignments  of  error/'  Mere  inartificiality  in  the  drawing  of 
a  case  is  not  sufficient  ground  for  setting  it  aside/*  but  a  failure 
to  inform  the  court  respecting  the  form  and  substance  of  the 
judgment  to  be  entered  and  agreement  concerning  it  is  fatal/^ 
A  case  stated  in  an  action  of  trespass  will  be  quashed  if  the  suit 
was  instituted  by  an  executor  and  the  case  stated  avers  that 
another  executor  is  in  possession  of  the  land  who  does  not  state 
whether  his  possession  is  that  of  an  executor  or  in  his  own 
right/*  Likewise  a  case  stated  may  be  quashed  which  sets  forth 
some  facts  and  refers  for  others  to  answers  to  interrogations 
and  affidavits  attached;  because  it  is  "inartificially  drawn;"'' 
or  if  there  be  one  essential  fact  in  dispute;'*  or  if  the  dispute 
be  merely  colorable;'^  or  if  on  the  face  of  the  case  the  law 
is  with  the  plaintiff  but  on  the  admitted  facts  outside  the  case 
the  law  is  with  the  defendant/"  When  a  case  is  quashed  the 
parties  are  in  the  same  position  as  if  they  had  never  agreed  to 
a  case  stated/^  And  when  it  has  been  withdrawn,  it  cannot  be 
offered  in  evidence  in  a  subsequent  trial  of  the  cause/^ 

III.     Trial  Before  Referee. 

16.    Who  may  agree  to  reference. 

Parties  acting  in  a  fiduciary  capacity  may  agree  to  a  reference 
under  this  act,*'  but  a  naked  trustee  cannot  agree  to  refer  an 
amicable  action  to  determine  the  ownership  of  the  trust  proper- 

72  Dougherty  v.  Cumberland  Co.,  22  Super.  Ct.  591. 

73  Warwick  Iron  Co.  v.  McKeag,  205  Pa.  490. 

74  Morgan  v.  Mercer  Co.,  8  Super.  Ct.  96;  Forney  v.  County  of  Hunt- 
ingdon, 6  Super.  Ct.  397. 

75  Ibid. 

76  Williams  v.  Elliott,  4  Penny.  424;  Commonwealth  v.  Beech  Creek 
R.,  188  Pa.  203. 

TJ    Ibid. 

79  Gonser  v.  Smith,  115  Pa.  452,  455. 

80  Commonwealth  v.  I,ehigh  Valley  R.,  37  L.  I.  407.  Commonwealth 
V.  Phila.  &  Reading  R.,  145  Pa.  74. 

81  Commonwealth  v.  Beech  Creek  R.,  188  Pa.  203;  Commonwealth 
V.  Ontario,  Carbondale  v.  Scranton  R.,  188  Pa.  170. 

82  Eichman  v.  Hersker,  170  Pa.  402. 

83  Lummis  v.  Big  Sandy  Land  &  Mfg.  Co.,  188  Pa.  27.  See  Bar- 
tholomew V.  Lehigh  Co.,  148  Pa.  82. 
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ty  without  the  consent  of  all  the  interested  parties.**  A  princi- 
pal corporation  also,  unless  restrained  by  positive  enactment, 
may  submit  disputes  to  referees  and  are  bound  by  the  award 
rendered  like  a  natural  person,'^  also  county  commissioners,*" 
and  a  surety  on  the  bond  of  a  sheriff  who  is  sued.*' 

17.  What  cases  may  be  referred,  (c) 

The  act  of  1874  provides,**  that,  in  all  civil  suits  or  cases,  _ 
which  the  parties  may,  legally,  by  agreement  in  writing,  submit 
to  the  decision  of  the  court,  in  any  county  or  city  of  this  com- 
monwealth, the  parties  may,  in  like  manner,  by  written  agree- 
ment, submit  the  case  to  the  decision  of  any  person  learned  in 
the  law,  who  is  authorized  to  act  as  an  attorney  in  the  supreme 
court  of  the  state.  Such  submission  must  be  filed  of  record 
in  the  office  of  the  prothonotary  or  clerk  of  the  court  in  which 
the  suit  is  pending;  and  notice  thereof,  in  writing,  be  duly  serv- 
ed on  the  person  thus  selected  as  referee;  if  he  accept,  he  must 
do  so  within  twenty  days  after  such  service,  by  filing  in  the  office 
of  the  prothonotary  or  clerk  his  written  acceptance,  with  his 
oath  or  affirmation,  faithfully  and  impartially  to  perform  his 
duties  as  referee,  to  the  best  of  his  ability;  otherwise,  the  ap- 
pointment may  be  regarded  as  not  accepted,  and  the  submission 
as  void ;  and  the  referee  must,  also,  within  the  said  twenty  days, 
by  writing,  filed  in  the  office,  appoint  the  time  and  place  of  hear- 
ing; but  the  place  must  be  at  the  court-house  of  the  county 
or  city  where  the  case  is  pending,  unless  the  parties  and  referee 
agree  upon  a  different  place. 

18.  Qualifications  of  referee. 

Only  attorneys  whp  have  actually  been  admitted  to  practice 
before  the  supreme  court  can  act  as  referees,*'  but  this  objection 
to  any  other  attorney  must  be  raised  before  the  case  has  reach- 
ed that  tribunal.'"    Again,  the  submission  is  irrevocable  if  found- 

c    I  Vale  1299. 

84    Lynch  V.  North,  14  W.  N.  C.  437. 

8s    Smith  V.  Wilkinsburg  Borough,  172  Pa.  121. 

86  Bartholomew  v.  Lehigh  Co.,  148  Pa.  82. 

87  Richards  v.  Miller,  11  Super.  Ct.  228. 

88  Act  14  May,  1874,  P.  L.  166,  4  Purd.  §§1-3,  p.  4068.  This  act  does 
not  repeal  the  prior  local  statutes  on  the  same  subject.    Adleman  v.  Steel, 

34  L.  I.  134- 

89  Campbell  v.  Fayette  Co.,  127  Pa.  86. 

90  Scott  V.  Scott,  196  Pa.  132. 
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ed  on  a  consideration  and  made  a  rule  of  court,*^  and  if  the 
agreement  of  submission  and  all  the  pleadings  are  lost  before 
the  agreement  of  exceptions  to  the  referee's  decision,  the  regu- 
larity of  the  submission  will  be  assumed."^ 
ig.    Death  of  referee. 

An  agreement  to  submit  under  this  act,  is  a  waiver  of  the 
right  of  trial  by  jury;  but,  if  the  referee  die  before  rendering 
his  decision,  or  if  it  becomes  impossible  for  him  to  act,  or  for 
the  parties  to  obtain  his  decision  in  a  reasonable  time,  through 
the  fault  of  such  referee,  the  court  in  which  the  suit  is  pending, 
upon  proper  application  by  a  party  in  interest,  may,  after  due 
notice  to  the  other  parties,  set  aside  the  agreement  of  submission ; 
and,  in  such  case,  the  costs  accrued  are  to  be  treated,  in  all 
respects,  as  part  of  the  docket-costs.^^ 

20.    Power  and  duties  of  referee. 

The  act  further  provides,  that  such  referee  shall  proceed, 
without  delay,  to  perform  the  duties  of  his  appointment;  and 
shall,  in  all  things  pertaining  to  the  trial  and  decision  of  the 
case,  have  the  powers,  and  perform  the  duties,  that  would  be- 
long to  the  court  under  a  like  submission.  The  decision,  to- 
gether with  what  pertains  to  it,  must  be  filed  of  record  in  the 
case,  and  is,  in  like  manner  and  to  the  same  extent,  subject  to 
exception,  and  writ  of  error  or  appeal,  as  in  cases  submitted  to 
the  court;  but  this  is  not  to  be  construed  to  prevent  the  parties 
from  waiving  the  right  to  a  writ  of  error  or  appeal.  And  the 
appellate  court  may,  after  the  decision  of  judgment  of  such 
referee  has  been,  by  due  course  of  law,  brought  before  them, 
remit  the  case  for  further  hearing  before  the  referee,  or  make 
such  other  or  further  order  as  may  be  proper  to  protect  the  rights 
of  the  parties.  The  referee,  so  far  as  relates  to  the  case  and  the 
duties  he  is  to  perform  as  referee,  is,  after  acceptance  of  his 
appointment,  subject  to  the  same  control  by  the  appellate  court, 
as  the  court  below  would  be  in  regard  to  a  cause  submitted  to 
them  in  like  manner."* 

The  power  of  a  referee  is  the  same  to  all  intents  and  pur- 
poses as  that  of  a  judge  who,     under  an  act  passed  the  same 

91  Grimm  v.  Sarmento,  2  C.  C.  484.  See  Lummis  v.  Big  Sandy  Land 
&  Mfg.  Co.,  188  Pa.  27. 

92  Johnson  v.  Allegheny  City,  139  Pa.  330. 

93  Act  May  14,  1874,  P.  L.  166,  4  Purd.  §8,  p.  4073. 

94  Ibid;  4  Purd.  §§3,  4,  p.  4069. 
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year,^^  by  agreement  finds  the  facts  and  determines  the  law,  of 
the  issue.*'  His  findings  ai;e  as  conclusive  as  the  verdict  of  a 
jury."  And  when  a  suit  is  pending  before  a  referee  the  court 
cannot  pass  on  the  validity  of  a  .claim  involved  therein,  and 
consequently  cannot  authorize  an  auditor  appointed  to  distribute 
a  fund  arising  in  another  proceeding  to  pass  on  the  validity  of 
the  claim.*^  The  referee  may  hear  evidence  out  of  the  usual 
order  trial,'*  therefore  after  the  formal  closing  of  a  case  he 
can  reopen  it  and  permit  additional  testimony  to  be  taken.  Nor 
will  such  discretionary  action,  unless  abused,  be  reviewed.^"" 
After  a  reference  there  may  be  an  amendment  of  the  pleadings, 
nor  is  a  previous  application  to  the  referee  necessary.^"^ 

21.    His  report.(d) 

Under  this  act,  a  cause  cannot  be  referred,  until  after  issue 
joined.^"^  The  report  of  the  referee  must  have  all  the  requi- 
sites of  a  special  verdict;  it  must  find  all  the  material  facts,  and 
be  self-sustaining;^"^  it  must  have  the  same  fullness  and  cer- 
tainty, so  that  the  judgment  on  the  report  shall  be  the  con- 
clusion of  law  from  the  fact;^"*  the  findings  of  fact  and  con- 
clusions of  law  must  be  separately  stated.^"^  Exceptions  to  the 
rulings  of  a  referee,  on  questions  of  evidence,  must  be  taken 
at  the  time  they  are  made ;  on  review,  his  findings  as  to  the  facts 

d  I  Vale  1359. 

95  April  22,  184,  P.  L.  109,  3  Purd.  §42,  p.  3658. 

96  Bruch  V.  City  of  Philadelphia,  181  Pa.  588. 

97  Ibid. 

98  Christy  v.  Sill,  131  Pa.  492. 

99  Guernsey  v.  Angus,  6  Kulp  30. 

100  Anthony  v.  Barnes,  9  Luz.  L,.  R.  30;  Cool  v.  Hooven  Mercantile 
Co.,  14  Dist.  yTz ;  Duncan  v.  McCullough,  4  S.  &  R.  480 ;  Lauer  v.  Yetzer, 
3  Super.  Ct.  461 ;  Moloney  v.  Davis,  48  Pa.  512.  A  plea  of  the  statute 
of  limitations  filed  with  a  referee  after  the  hearing  has  closed,  but  be- 
fore he  has  filed  his  report,  may  be  regarded  by  the  court  in  its  discretion 
as  properly  on  the  record  and  made  the  basis  of  its  decision.  Chestnut 
Street  Trust  Co.  v.  Record  Pub.  Co.,  18  Dist.  555. 

loi    Wilson  V.  Wernwag,  9  Dist.  86. 

102  Weil  V.  Frauenthal,  2  Luz.  L.  R.  96;  Singer  Manufacturing  Co.  v. 
Koons,  6  Luz.  L.  R.  83. 

103  Vansyckel  v.  Stewart,  77  Pa.  124.  And  see  Lackawanna  Iron 
and  Coal  Co.  v.  Fales,  5  Leg.  Gaz.  14;  Stevens  v.  McAlpin,  4  Luz.  L.  R. 

97- 

104  Butterfield  v.  Lathrop,  71  Pa.  225. 
IDS    Weil  V.  Frauenthal,  2  Luz.  L-  R-  96. 
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are  as  conclusive  as  a  verdict.^°°  A  request  for  a  finding  of 
fact  or  law,  with  an  adverse  finding  by  the  referee,  does  not 
take  the  place  of  an  exception,  so  as  to  enable  the  court  to  re- 
view the  decision,^"'  which  will  only  be  set  aside  for  plain  mis- 
take or  palpable  abuse  of  power  ;^°*  the  court  will  not  disturb 
a  finding  upon  the  facts,  if  based  on  evidence  before  the  referee, 
though  it  be  conflicting.^"*  The ,  exceptions  tp  the  report  are 
a  substitute  for  bills  of  exception  to  the  charge  of  the  court, 
and  to  answers  to  points,^^"  and,  on  error  the  appellate  court  has 
no  power  over  the  decision  of  the  referee  ;^^^  and,  on  error,  the 
supreme  court  has  no  power  to  review  the  evidence,  and  re- 
examine the  decision  of  the  court  below  as  to  the  facts,  where 
such  power  is  conferred  upon  the  latter  court  by  act  of  assem- 
bly. ^^^  In  Philadelphia,  whenever  any  report  of  referees  is  filed, 
notice  thereof  shall  be  served  on  the  opposite  party  or  his 
attorney,  who  shall  have  ten  days  after  such  notice  to  file  ex- 
ceptions, which  shall  be  accompanied  with  an  affidavit  or  affi- 
davits as  to  facts  which  do  not  appear  on  the  face  of  the  pro- 
ceedings, and  no  execution  shall  issue  until  the  expiration  of  that 
period.^^^* 

The  report  of  a  referee  must  be  self-sustaining  in  every  par- 
ticular, or  it  will  be  set  aside,^^^  but  a  substantial  compliance 
with  the  statute  is  sufficient.^^*  The  report  need  not  show  that 
notice  was  given  of  the  hearing,  or  of  the  referee's  intention 

io6  Butterfield  v.  Lathrop,  71  Pa.  225 ;  Fall  Creek  Coal  and  Iron  Co. 
V.  Smith,  71  Pa.  230. 

107  Warner  v.  Sax,  4  Luz.  L.  R.  7. 

108  Enterprise  Insurance  Co.  v.  Thornton,  4  Leg.  Gaz.  34 ;  Lackawanna 
Iron  &  Coal  Co.  v.  Fales,  S  Leg.  Gaz.  14;  Long  v.  Davis,  5  Luz.  L-  R. 
66;  Finch  v.  Heermans,  s  Luz.  L.  R.  125;  Stowers  v.  Cawley,  58  Luz.  L. 
R.  76. 

109  Adleman  v.  Steel,  34  L.  I.  134;  Jayne  v.  Central  Railroad  Co.,  25 
Pitts.  L.  J.  23 ;  Bubble  v.  Susquehanna  Coal  Co.,  25  Pitts.  L.  J.  23. 

no  Butterfield  v.  Lathrop,  71  Pa.  225;  Fall  Creek  Iron  and  Coal  Co. 
V.  Smith,  71  Pa.  230. 

111  Ibid.  It  required  a  special  statute,  to  confer  this  power  over  a 
reference,  under  the  act  of  1870.  See  act  22  June,  1871,  P.  L.  1363; 
Thornton  v.  Enterprise  Insurance  Co.,  71  Pa.  239. 

112  Thornton  v.  Enterprise  Insurance  Co.,  71  Pa.  234. 
112a  Rule  224. 

113  Beterly  v.  Scranton,  s  Lack.  L.  N.  179. 

114  See  Rue  v.  Getner,  7  At.  592. 
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to  file  a  report  ;^^''  and  objection  to  its  form  and  other  defects 
must  be  made  before  it  reaches  the  supreme  court.^^*  It  must 
have  all  the  requisites  of  a  special  verdict,^^'  and  must  state 
specifically  and  fully  the  facts  on  which  the  conclusions  of  law 
are  based  and  all  the  facts  needful  to  support  these  conclu- 
sions.^^* Every  legal  conclusion  should  be  based  on  distinct 
findings  of  fact  and  not  on  assumption  or  inference  ;^^''  he  must 
also  find  on  every  relevant  question  of  fact  if  so  requested/^" 
but  need  not  decide  an  immaterial  question  based  on  conflict- 
ing evidence.^^^  Again,  when  a  referee  is  not  asked  to  make  a 
specific  finding  on  a  particular  subject,  and  his  general  findings 
are  equivalent  to  a  specific  finding  on  the  subject,  the  party 
against  whom  the  finding  is  made  cannot  justly  complain. ^^^ 
The  findings  of  fact  and  conclusions  of  law  must  be  stated 
separately,  so  that  the  court,  without  reference  to  the  testimony, 
may  determine  whether  the  conclusions  of  the  law  are  prop- 
erly deducible  from  the  findings  of  fact.^^^  Lastly,  the  referee 
has  authority  to  hear  and  pass  on  exceptions  to  his  report,  in- 
deed, under  the  act  of  1874,  he  had  exclusive  jurisdiction  to 
pass  on  them,  and  if  either  party  neglected  to  have  exceptions 
noted  to  his  rulings,  he  was  held  to  have  acquiesced  in  them.^^* 
In  1889^^°  the  legislature  further  enacted  that  every  referee 
shall  give  the  parties  interested  in  the  cause  or  their  attorneys 
ten  days'  previous  notice  of  his  intention  to  file  his  report, 
on  a  day  to  be  fixed  by  him,  during  which  time  the  parties  or 
their  attorneys  shall  have  access  to  the  report  and  may  file 
exceptions  thereto.  It  shall  be  the  referee's  duty  after  they 
are  filed  to  re-examine  his  report  and  amend  it,  if  in  his  opinion 

115  Peet  V.  Yeosack,  g  Kulp  188. 
Contra — Wilson  v.  Morrison,  I  Kulp  17. 

116  Scott  V.  Scott,  ig6  Pa.  132;  Torrey  v.  City  of  Scranton,  133  Pa. 

173. 

117  Vansyckel  v.  Stewart,  ']^  Pa.  124. 

118  Harris  v.  Hay,  11 1  Pa.  562. 

119  Lindsay  v.  Waymart  Water  Co.,  4  Dist.  765. 

120  Granby  Mining  &  Smelting  Co.  v.  Laverty,  159  Pa.  287;  Leonard 
v.  Smith,  162  Pa.  284. 

121  Lewis  V.  Mans,  4  Kulp  285. 

122  Philadelphia  Co.  v.  United  Gas  Improvement  Co.,  180  Pa.  235. 

123  Marr  v.  Marr,  103  Pa.  463  and  no  Pa.  60;  Sweigard  v.  Wilson, 
106  Pa.  207;  Reel  v.  Adams  Ex.  Co.,  13  Dist.  395. 

124  Southern  Maryland  R.  v.  Moyer,  125  Pa.  126. 

125  May  4.  P-  L-  80,  4  Purd.  §4,  p.  4070. 
2 


960         Common  Law  Practice  in  Pennsylvania. 

the  exceptions  are  well  founded.  If  no  exceptions  are  filed 
with  the  referee,  his  award  is  entered  or  the  final  judgment  of 
the  court  on  the  day  of  filing  it.  If  exceptions  are  filed  his  re- 
port and  exceptions  with  his  action  thereon  shall  be  held  by 
the  court  in  which  they  have  been  filed,  which  has  power  to  con- 
firm, alter,  amend,  or  reverse  the  report,  or  send  it  back  to  the 
referee  for  further  proceedings  before  him. 

22.  Referee  must  give  notice  of  his  report. 

By  this  act  the  referee  must  give  notice  of  his  intention  to 
file  his  report,  but  acceptance  of  notice  by  the  party  or  his  at- 
torney during  his  lifetime  is  sufficient  ;^^^  likewise  notice  served 
on  an  attorney  who  notifies  the  plaintiflf  before  the  report  is 
filed  that  he  no  longer  represents  the  defendants.^^^  A  judgment 
therefore  entered  on  the  report  without  giving  this  notice  is 
invalid  and  will  be  stricken  off,  or  reversed  on  exceptions  or  on 
appeal  ;^^*  but  will  not  be  disturbed  when  the  referee  hears  the 
exceptions  and  incorporates  them  with  his  decision  in  a  supple- 
mental report.^^^  The  report  though  need  not  show  that  this 
notice  was  given  ;^^''  and  when  the  referee  reports  that  notice 
was  given  the  presumption  is  this  was  done.^^^ 

23.  Judgment  rendered  on  his  report. 

The  judgment  rendered  upon  the  decision  of  such  referee,  is 
considered  a  judgment  of  the  court ;  and  thereafter  the  power  of 
the  referee  in  regard  to  it  is  at  an  end,  unless,  by  order  of  the 
appellate  court,  the  case  is  referred  back  to  such  referee.^^^ 

The  referee  is  entitled  to  receive  the  sum  of  ten  dollars  per 
day  for  the  time  he  is  engaged  in  the  performance  of  his  duties 
as  such,  to  be  taxed  and  paid  as  part  of  his  costs  of  the  cause; 
and  he  is  required  to  make  out  his  bill,  with  affidavit  attached, 
and  submit  the  same  to  the  court ;  and  thereupon  the  court  will, 

126  Allison  V.  Gilton,  i  Mona.  737;  Scranton  Building  Assn.  v.  Rauck, 
5  C.  C.  449- 

127  Tennery  v.  Dickerson,  3  W.  N.  C.  158. 

128  Ibid. 

129  Pittsburg  V.  Connellsville  R.  v.  Shaw,  14  At.  323. 

130  Peet  V.  Yeosack,  9  Kulp  188. 

131  Wilson  V.  Morrison,  i  Kulp  67.  A  rule  of  court  providing  for 
notice  of  the  filling  of  reports  does  not  apply  to  a  referee  report.  Eyster 
V.  McCuUa,  2  W.  N.  C.  219. 

132  Act  May  14,  1874,  §7.  P-  h.  167,  4  Purd.  §g,  p.  4073. 
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after  due  examination,  direct  the  taxation  of  so  much  costs  as 
the  referee  is,  by  law,  entitled  to  have.^^* 

Prior  to  the  act  of  1889  the  common  pleas  had  no  authority 
to  review  the  report  of  a  referee.  The  supreme  court  alone 
possessed  that  authority.^^*  By  that  act  the  common  pleas  has 
full  power  to  review  his  report,  the  questions  of  fact  and  also 
of  law,  and  may  confirm,  alter,  amend,  reverse  or  send  it  back 
to  him  for  further  action.^^^  The  referee's  report  must  be  self 
sustaining  in  every  particular  otherwise  it  will  be  set  aside,^^" 
for  example  whenever  he  has  committed  such  errors  of  fact  as 
would  require  a  new  trial  if  it  were  a  jury  case.^^^  In  reversing 
his  report  the  common  pleas  should  file  an  opinion  indicating 
the  grounds  of  the  decision.^^^  If  this  is  not  done  the  appellate 
court  cannot  act  intelligently  and  will  reverse  the  common  pleas 
and  remit  the  record  with  a  procedendo.^^* 

24.    How  referee's  findings  of  fact  are  regarded. 

A  referee's  findings  of  fact  based  on  sufficient  evidence  have 
the  conclusive  effect  of  similar  findings  reported  by  an  auditor, 
or  the  verdict  of  a  jury,  and  will  not  be  reversed  except  for 
clear  error  or  evident  mistake,  though  the  evidence  be  con- 
flicting, and  he  would  have  been  justified  in  reaching  an  opposite 
conclusion :  and  even  though  the  court  itself,  if  the  question  had 
come  before  it  in  the  first  instance,  would  have  probably  reached 
the  same  conclusion.^*"  To  challenge  successfully  a  referee's 
findings  of  fact,  it  must  be  shown  that  there  is  no  evidence  suf- 
ficient to  sustain  the  referee's  findings,  especially  after  their 
approval  by  the  court  below.^*^  But  when  the  facts  found  are 
mere  deductions  from  undisputed  testimony,  they  are  entitled 
to  no  greater  weight  than  the  referee's  findings  of  law.^*^    A 

133  Ibid,  4  Purd-  §1°.  P-  4073- 

134  Philadelphia  v.  Linnard,  97  Pa.  242;  Merchants  &  Manufacturers' 
Bank  v.  Kern,  193  Pa.  67;  containing  history  of  legislation  on  this  sub- 
ject; Guarantee  Trust  &  Safe  Deposit  Co.  v.  Stover,  17  Dist.  684. 

135  Ibid. 

136  Betterly  v.  Scranton,  5  Lack,  h-  N.  179. 

137  Grey  v.  Rupp,  3  York  25. 

138  Furth  v.  Stahl,  205  Pa.  439;  Horn  &  Brannon  Mfg.  Co.  v.  Steel- 
man,  24  Super.  Ct.  126. 

139  Ibid. 

140  Lee  v.  Keys,  88  Pa.  175. 

141  Philadelphia  Co.  v.  United  Gas  Improvement  Co.,  180  Pa.  235. 

142  Grauel  v.  Wolfe,  185  Pa.  83. 
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referee  may  draw  such  conclusions  from  the  facts  proved  or  ad- 
mitted as  a  jury  might  do.^"  Thus  where  the  question  of  the 
plaintiff's  contributory  negligence  is  an  essential  one  in  a  case, 
the  referee's  conclusion  should  not  be  set  aside  unless  a  trial 
judge,  had  the  case  been  before  a  jury,  been  bound  to  direct  a 
compulsory  nonsuit  or  give  binding  instructions  for  the  defend- 
ant."* 
25.    Appeals. 

An  appeal  to  the  appellate  court  lies  only  to  the  final  action 
of  the  court  on  exceptions  filed  with  the  referee,^*^  an  appeal 
therefore  before  such  action  is  premature  and  will  be  quashed.^** 
An  appeal  from  the  decision  of  the  court  below  on  exceptions 
to  the  referee's  report  brings  up  only  questions  of  law,  and  the 
appellate  court  cannot  go  behind  the  referee's  findings  of  fact 
and  review  the  evidence  on  which  they  are  based  except  when 
errors  are  assigned  as  if  the  trial  had  been  before  a  jury.^*' 
Nor  will  a  referee's  findings  of  fact  supported  by  sufficient  evi- 
dence, and  considered  and  approved  by  the  court  below  be  re- 
versed by  the  appellate  court  except  for  clear  error,  even  though 
the  evidence  is  conflicting  and  the  merits  may  appear  contrary 
to  the  referee's  conclusions.^**  It  cannot  consider  the  weight 
or  the  conflict  of  the  evidence,  or  the  veracity  of  the  witness, 
this  is  the  proper  office  of  the  referee,  who  performs  the  double 
function  of  court  and  jury.^*^  But  the  general  rule  does  not 
preclude  an  inquiry  into  the  evidence  if  the  referee  failed  to 
find  pertinent  facts,  or  did  not  believe  trustworthy  witnesses, 
or  deem  facts  immaterial  which  were  really  not  so.^""     Again, 

143  Fell  V.  Betz,  22  Super.  Ct.  418;  Reel  v.  Adams  Express  Co.  27 

Super.  Ct.  ^^. 

144  Gruch  V.  Philadelphia,  181  Pa.  588;  Ansley  v.  Scranton,  218  Pa. 
131- 

145  Act  May  4,  1889,  P.  L.  80,  4  Purd.  §4,  p.  4070,  4071. 

146  Kille  V.  Reading  Iron  Works,  134  Pa.  225.  Where  no  exceptions 
are  taken  to  the  rejection  by  a  referee  of  an  offer  of  evidence,  the  ques- 
tion whether  the  rejection  of  the  offer  is  erroneous  cannot  be  con- 
sidered on  appeal.  Morgan  v.  Lehigh  Valley  Coal  Co.,  215  Pa.  443; 
Torrey  v.  Scranton  City,  133  Pa.  173. 

147  Gonser  v.  Smith,  115  Pa.  452;  Grown  v.  Dempsey,  95  Pa.  243; 
Betterly  v.  Scranton,  208  Pa.  370;  Bradlee  v.  Whitney,  108  Pa.  362;  Leon- 
ard V.  Smith,  162  Pa.  284. 

148  Plymouth  Cordage  Co.  v.  Pennsylvania  Wood  Co.,  203  Pa.  206. 

149  Newlin  v.  Ackley,  6  Super.  Ct.  337. 

150  Schwab  V.  Beckel,  11  Super.  Ct.  312. 
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if  he  refused  to  make  any  finding  whatever  on  a  particular  point 
or  overlook  it,  the  appellate  court  may,  though  it  vsras  not  re- 
quired, look  into  the  evidence  and  find  the  facts  for  itself."^ 
Or,  if  the  appellate  court  discovers  that  there  has  been  no  finding 
of  a  material  fact,  the  record  will  be  remitted  with  a  direction 
that  the  court  below  recommit  the  report  to  the  referee  to  make 
such  finding  subject  to  its  review.^^^  But  when  the  evidence 
is  sufficient  to  support  the  referee's  findings,  the  appellate  court 
will  reverse  a  judgment  of  the  common  pleas  reversing  the 
referee  and  reinstate  the  referee's  award. ^^* 

26.    Local  acts. 

It  may  be  added  that  many  local  acts  were  passed  previous 
to  1874  providing  for  references  by  agreement.  That  act  in  many 
respects  was  similar  to  them,  and  all  have  usually  been  inter- 
preted and  applied  in  the  same  manner. ^°* 

FORM  OF  AGREEMENT  IN  OPEN  COURT  FOR  A  RULE  TO  REFER  UNDER 
ACT   1705,  SECTION  3. 

A.  B.    ^  In  the  Court  of  Common  Pleas  of  County. 

p  jl.       j      No.     .  Term,  1912. 

And  now,  ,  19    ,  the  parties,  plaintiflf  and  defendant 

above  named  (or  the  above  named  plaintiff  and  defendant  by  their 
respective  attorneys),  consent  to  a  rule  of  court  for  referring  the 
adjustment  of  all  questions  at  issue  between  them  to  M.  N.,  O.  P. 
and  R.  S.  (or  any  two  of  them  agreeing),  mutually  chosen  by 
them  as  referees,  in  open  court,  under  section  3  of  Act  of  As- 
sembly of  1705.    The  said  referees  to  meet  at  ,  in  the 

151  Leonard  v.  Smith,  162  Pa.  284. 

152  Dick  V.  Huidekoper,  218  Pa.  380 ;  Pittsburg  Wagon  Works'  Estate, 
igS  Pa.  250. 

153  Bruch  v.  City  of  Philadelphia,  181  Pa.  488. 

154  Weaver  v.  Cone,  12  Super.  Ct.  143.  See  4  Purd.  4068-4073  for  a 
full  statement  of  the  local  decisions-  In  one  of  them  that  applied  to 
Bradford  county  it  was  held  that  thougrh  the  act  did  not  expressly  direct 
that  notice  of  the  filing  of  the  referee's  report  should  be  given  to  parties 
or  their  counsel,  its  provisions  contemplated  that  time  and  opportunity 
should  be  afforded  for  its  examination  and  for  the  correction  before  the 
referee  of  any  errors.  Consequently  it  was  erroneous  for  the  referee  to 
file  his  report  and  have  judgment  entered  thereon  without  first  notifying 
the  parties  or  their  counsel  that  it  was  ready  for  filing  and  for  giving 
them  an  opportunity  to  inspect  it  and  apply  to  him  for  corrections.  Wall 
V.  Knapp,  134  Pa.  53- 
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city  of  ,  county  of  aforesaid,  on  >  19    . 

at  o'clock        m.,  and  whose  award  under  their  hands  (or 

the  hands  of  any  two  agreeing),  shall  be  delivered  to  the  party 
in  whose  favor  the  same  may  be  made  within  days  there- 

after. 

Executed  in  the  presence  of  )  (Signatures  of  parties  or  their 

J  attorneys.) 

FORM  OF  AGREEMENT  TO  REFER  UNDER  ACT  l6  JUNE,  1836. 

A  B      '^ 
■     ■     I  In  the  Court  of  Common  Pleas  of  County, 

_,  ^      r  December  Term,  1912.    No.  300. 

Now,  ,  19    ,  the  parties  to  the  above  suit  do  hereby 

agree  to  submit  all  matters  in  controversy  therein  to  the  award 
of  M.  N.,  O.  P.,  and  R.  S.  (or  any  two  of  them  agreeing),  and 
further  agree  that  this  submission  to  such  award  be  made  a  rule 
of  said  court,  agreeably  to  the  provisions  of  the  first  section  of 
the  Act  of  Assembly  of  June  16,  1836.  And,  further,  that  the 
said  arbitrators  shall  meet  at  ,  in  the  city  of  , 

county  of       '         aforesaid,  on  ,  the  day  of 

,19    ,  at         o'clock       m.,  and  that  their  award 

in  writing,  under  their  hands  (or  the  hands  of  any  two  of  them), 
shall  be  ready  to  be  delivered  to  the  party  in  whose  favor  such 
award  may  be  made  within  days  thereafter. 

Executed  in  the  presence  of  )  A.  B. 

(Signatures  of  witnesses),    j  C.  D. 

FORM  OF  AGREEMENT  TO  REFER  MATTERS  OF  FACT  UNDER  ACT  OF 

JUNE  16,  1836. 

A  B     "^ 

I  In  the  Court  of  Common  Pleas  of  County, 

^''^     J  Term,  19    .    No.     . 

Now  (date),  the  parties  to  the  above  suit  do  hereby  agree  to 
submit  all  matters  of  fact  in  controversy  therein  to  the  award  of 
I.  J.,  Iv.  M.,  and  W.  H.  (or  any  two  of  them  agreeing),  reserving 
all  matters  of  law  arising  thereupon  for  the  decision  of  the  said 
court.  The  report  of  the  said  arbitrators  setting  forth  the  facts 
found  by  them  shall  have  the  same  effect  as  a  special  verdict, 
and  this  submission  shall  be  made  a  rule  of  said  court,  agreeably 
to  the  provisions  of  third  section  of  the  Act  of  Assembly  of 
June  16,  1836;  and,  further,  that  the  said  arbitrators  shall  meet 
at  ,  in  the  city  of  ,  county  of  aforesaid, 
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on  ,  the  day  of  ,  19    ,  at  o'clock, 

m.    And  that  their  award  in  writing,  under  their  hands  (or 

the  hands  of  any  two  of  them),  shall  be  ready  to  be  delivered 

to  the  party  in  whose  favor  such  award  may  be  made  within 

days  thereafter. 
Executed  in  the  presence  of  l  A.  B. 

J  C.  D. 

FORM   OF  AGREEMENT   TO  REFER:  ACT    l6   JUNE,    1836,   SECTION  6. 

A.  B     "1 

I  In  the  Court  of  Common  Pleas  of  County, 

Q  ^       I  Term,  19     .     No.     . 

And  now,  (date),  the  parties  to  the  above  suit  (or  the  at- 
torneys for  the  plaintiff  and  defendant  above  named),  agree 
that  a  rule  be  entered  in  the  above  court,  referring  all  matters 
in  controversy  in  said  suit  to  R.  G.,  W.  S.,  and  B.  M.  (or  any  two 
of  them  agreeing),  agreeably  to  the  provisions  of  the  sixth  sec- 
tion of  the  Act  of  Assembly  of  June  16,  1836,;  the  arbitrators 
(or  referees)  to  meet  at  ,  in  the  city  of  ,  county 

of  aforesaid,  at  three  o'clock  p.  m.,  of  ,  the 

day  of  )  19     .  and  that  their  award  be  signed  and 

by  them  delivered  to  the  party  in  whose  favor  the  same  may  be 
made  within  days  thereafter. 

Executed  in  the  presence  of  )    (Signatures  of  parties  or  their 

J  Attorneys.) 

FORM    OF    AGREEMENT    FOR    CHOOSING    ARBITRATORS    AFTER    COM- 
PULSORY RULE  OF  REFERENCE. 

A.  B.    "^ 

I  In  the  Court  of  Common  Pleas  of  County, 

^  ^       j  Term,  19     .     No.     . 

Now  (date),  it  is  hereby  agreed  by  and  between  the  under- 
signed attorneys  for  the  said  plaintiff  and  defendant,  respectively, 
that  the  choosing  of  arbitrators  at  the  time  and  place  as  fixed 
by  the  rule  of  reference  entered  in  above  case,  to  wit,  , 

at  o'clock      m.,  at  the  office  of  the  prothonotary  of  said 

court,  be  and  is  hereby  dispensed  with;  and  it  is  agreed  that  all 
matters  in  controversy  between  the  said  plaintiff  and  defendant 
be  submitted  to  E.  F.,  G.  H.,  and  J.  L.,  who  shall  meet  at 
in  the  city  of  ,  on  ,  the  day  of  , 

at  eleven  o'clock  a.  m.,  for  the  purposes  of  their  appointment, 
we  the  said  attorneys  hereby  waiving  further  issue  or  service  of 
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any  rule;  and  the  prothonotary  of  said  court  is  authorized  and 
instructed  to  enter  the  names  of  the  said  arbitrators  of  record, 
their  appointment  to  have  the  same  force  and  effect  as  if  regu- 
larly chosen  under  said  rule  of  reference. 

Witness  onr  hands  the  day  and  year  above  written. 

G.  R., 
Attorney  for  Plaintiff. 
,  C.  H., 

Attorney  for  Defendant. 

FORM   OP  ARBITRATION   BOND. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  plaintiff  in  this 
suit,  am  held  and  firmly  bound  to  C.  D.,  defendant  in  the  same 
suit,  in  the  sum  of  dollars,  to  be  paid  to  C.  D,.  his  execu- 

tors, administrators  and  assigns,  to  which  payment  well  and 
truly  to  be  made  I  bind  myself,  my  heirs,  executors  and  adminis- 
trators, firmly  by  these  presents. 

Sealed  with  my  seal,  and  dated 

Whereas,  the  said  A.  B.  and  C.  D.,  desirous  to  end  by  arbi- 
tration the  above  suit,  have  submitted  the  same  to  the  award  of 
(here  state  names,  etc.),  and  have  obligated  themselves 
to  submit  to  the  award  of  the  said  persons,  and  have  agreed  that 
said  submission  shall  be  made  a  rule  of  the  said  court  agreebly 
to  the  provisions  of  the  first  section  of  the  Act  of  June  i6,  1836, 
relating  to  arbitration. 

Now  the  condition  of  this  obligation  is  such  that  if  the  above 
bounden  A.  B.,  shall  in  all  things  submit  to  and  perform  on  his 
part  the  award  of  the  said  (names  of  arbitrators,  etc.),  as  to 
said  matters  in  controversy,  as  soon  as  the  said  award  under  their 
hands  shall  be  delivered  to  the  parties  to  this  suit  on  or  before 
(date),  then  this  obligation  to  be  void  or  else  to  be  and  remain 
in  full  force  and  virtue. 
Signed,  sealed,  and  delivered  in  the  ")  . 

presence  of  ) 

A  similar  bond  in  which  defendant  is  obligor  should  also  be 
executed. 

FORM  OF  RUI,E  OF  REFERENCE. 

In  the  Court  of  Common  Pleas  of  County, 

Term,  1912.     No.    . 

,  1912,  agreeably  to  the  directions  of  the 


Trial  by  the  Court  or  a  Referee.  967 

Act  of  Assembly  of  the  Commonwealth  of  Pennsylvania,  en- 
titled "An  Act  relating  to  reference  and  arbitration,"  approved 
the  sixteenth  day  of  June,  A.  D.  1836,  the  ,  by  writing 

filed,  enters  a  rule  of  reference  in  the  above  cause,  and  declares 
it  to  be  his  determination  to  have  arbitrators  chosen  on  the 
(not  less  than  fifteen  nor  more  than  thirty  days)  day 

of  ,  1912,  at  o'clock,  in  the  noon  of  that 

day,  at  the  office  of  the  prothonotary  of  the  Court  of  Common 
Pleas  of  county,  at  ,  for  the  trial  of  all  matters 

in  variance  in  the  above  suit  between  the  parties. 

(Signature  of  the  party  entering  rule  or  of  his  Attorney.) 

(Date.) 

FORM  OF  CERTIFICATE  OF  APPOINTMENT  OF  ARBITRATORS. 

A  B     ^ 

I  In  the  Court  of  Common  Pleas  of  County, 

p  ■        r  Term,  1912.    No.    . 

I  certify,  that  agreeably  to  the  provisions  of  the  Act  of  Assem- 
bly of  the  Commonwealth  of  Pennsylvania,  entitled  "An  Act 
relating  to  reference  and  arbitration"  (names  of  arbitrators), 
were  appointed  arbitrators  for  the  trial  of  all  matters  in  vari- 
ance in  the  above  suit  between  the  said  parties,  who,  or  a  majority 
of  whom,  are  to  make  report  thereon,  and  transmit  the  same  to 
the  prothonotary  of  the  said  court  within  seven  days  after  they 
shall  have  agreed  upon  the  same,  agreeably  to  the  provisions  of 
the  said  Act  of  Assembly  in  such  case  made  and  provided.  The 
said  arbitrators  are  to  meet  at  the  of  ,  in  the 

of  county  aforesaid,  on  the  day  of 

,  1912,  at  o'clock  in  the  noon. 

Certified  from  the  record  (date). 

Prothonotary. 

FORM  OF  AWARD. 

(Caption  of  Case.) 

And  now,  ,  A.  D.  1912,  we,  the  above  named  arbitra- 

tors, having  met  the  parties  in  the  above  stated  case  at  the 
in  the  of  county,  on  the  day  of  , 

1912,  at  o'clock  a.  m.,  pursuant  to  the  above  certificate 

of  appointment,  and  after  being  according  to  law,  and 

hearing  the  said  parties,  their  proofs  and  allegations,  do  award 
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in'  favor  of  the  and  against  the  ,  the  sum  of 

dollars,  with  cost  of  suit. 
Witness  our  hands  the  day  and  year  aforesaid. 

(Names  of  Arbitrators.) 
If  the  arbitrators  find  generally  for  the  defendant,  they  should 
award  "that  the  plaintiff  has  no  cause  of  action." 


FORM    OF   AWARD   WHERE   ONE   ARBITRATOR   ABSENT. 

Common  Pleas,  No.     .  Term,  1912.     No. 


A.  B.    "^ 

CD.    j 

And  now,  ,  19    ,  we,  and  ,  two  of  the 

arbitrators  in  the  annexed  order  or  rule,  being  present,  and  proof 
being  made  that  due  notice  of  the  time  and  place  of  meeting  was 
given  to  ,  the  other  arbitrator  named,  who  was  absent, 

and  having  been  duly  appointed  to  fill  the  vacancy,  and 

all  being  first  duly  sworn  or  affirmed,  and  having  heard  the 
proofs  and  allegations  of  the  parties,  plaintiff  and  defendant, 
do  award  in  favor  of  the  said  plaintiff  the  sum  of  dollars 

(or  do  award  "no  cause  of  action" — or  as  the  case  may  be.) 

Witness  our  hands  the  day  and  year  aforesaid. 

(Signatures  of  Arbitrators.) 

FORM  OF  AWARD  OF  FACTS. 

(Caption  of  Case.) 

In  pursuance  of  the  within  mentioned  submission,  we,  the 
undersigned  arbitrators,  after  due  and  legal  notice  to  the  parties, 
held  a  meeting  (place),  on  (date),  and  having  heard  the  parties, 
their  proofs  and  allegations,  do  report  and  find  the  following 
facts,  viz.  (here  state  facts).  If  upon  these  facts  the  court  shall 
decide  that  the  plaintiff  is  entitled  to  recover,  then  we  award  the 
plaintiff  the  sum  of  dollars ;  but  if,  the  court  shall  decide 

that  the  plaintiff  is  not  entitled  to  recover,  then  we  do  award 
that  the  plaintiff  has  no  cause  of  action. 

Witness  our  hands  (date). 

(Names  of  Arbitrators.) 

FORM  OF  APPEAL,  AND  AFFIDAVIT. 

In  the  Court  of  Common  Pleas,  County. 

Term,  19    .    No.     . 
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And  now  (date),  C.  D.,  the  defendant,  appeals  from  the 
award  of  the  arbitrators  in  this  case. 

C.  D. 

County,  jj. 

C.  D.,  the  above  named  defendant,  being  duly  sworn,  says 
that  it  is  not  for  the  purpose  of  delay  the  above  appeal  is  en- 
tered, but  because  he  firmly  believes  that  injustice  has  been  done. 
Sworn  to  and  subscribed  before  me, "" 

the  day  of  ,  1912.       I  ^  ^ 

Prothonotary. 

form  of  recognizance  on  appeal. 
(Caption  of  Case.) 

Know  all  men  by  these  presents,  that  we,  C.  D.,  defendant, 
and  E.  F.,  are  held  and  firmly  bound  unto  A.  B.,  plaintiff,  in  the 
sum  of  dollars,  to  be  paid  to  the  said  A.  B.,  his  execu- 

tors, administrators  and  assigns,  to  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents. 

Sealed  with  our  seals  (date). 

Whereas,  the  said  C.  D.  and  A.  B.  have  referred  said  suit  to 
arbitration,  and  said  arbitrators  (names  of  arbitrators)  have 
found  an  award  for  dollars  in  favor  of  A.  B.,  whereby 

C.  D.  complains  injustice  has  been  done  him,  and  has  appealed 
from  the  award  of  said  arbitrators.  Now,  the  condition  of  this 
obligation  is  such  that  if  the  above  bounden  C.  D.  and  E.  F. 
shall  pay  all  costs  accrued  or  that  may  be  legally  recovered  in 
such  case  against  the  appellant  C.  D.,  then  this  recognizance  to 
be  void,  or  else  to  be  and  remain  in  full  force  and  virtue. 
Signed,  sealed,  and  delivered 

in  the  presence  of : 

C.  D.  (Seal.) 

E.  F.  (Seal.) 

FORM   OF  PETITION  TO  APPEAL  WITHOUT   PAYING   COSTS. 

(Caption  of  Case.) 
To  the  Honorable  ,  Judge  of  the  said  Court : 

The  petition  of  C.  D.,  the  above  named  defendant,  respect- 
fully represents : 

I.  That  a  rule  of  arbitration  was  taken  in  the  above  case 
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by  the  plaintiff  (date),  and  so  proceeded  in  that  on  (date)  the 
arbitrators  awarded  in  favor  of  the  plaintiff  the  sum  of 
dollars. 

2.  That  your  petitioner,  the  above  named  defendant,  desires 
to  appeal  from  said  award,  but  by  reason  of  poverty  he  is  unable 
to  pay  the  costs  of  this  suit. 

3.  That  he  does  not  enter  the  appeal  for  the  purpose  of  de- 
lay, but  because  he  firmly  believes  injustice  has  been  done. 
Wherefore  your  petitioner  prays  your  Honora,blfe  Coi^rjt  to 
make  an  order  allowing  said  appeal  without  the  payment  of  costs. 

And  he  will  ever  pray,  etc. 

C.  D. 

C.  D.,  the  above  named  petitioner,  being  duly  sworn  according 
to  law,  deposes  and  says  that  the  facts  set  forth  in  the  foregoing 
petition  are  true. 
Sworn  to  and  subscribed  before  me,  )  C.  D. 

(date).  j 

FORM  OF  NOTICE  OF  APPI,ICATI0N  FOR  APPEAt  WITHOUT  PAYMENT 

OF  COSTS. 

(Caption  of  Case.) 
ToG.  H.,  Esq.,  Plaintiff: 

Sir:  Take  notice  that 'application  has  been  made  to  the  Hon. 
Iv.  M.,  president  judge  of  said  court,  to  allow  an  appeal  in  the 
above  case  to  be  entered  without  payment  of  costs. 

The  judge  has  fixed  (here  state  time  and  place)  for  hearing 
said  petition. 

C.  D. 

(Date.) 


FORM  OF  AGREEMENT  TO  REFER  UNDER  ACT  OF  MAY  14,  1874. 

A.  B.    ^ 
V.        ^Common  Pleas,  No.    .  Term,  19    .    No. 

CD.    J 

And  now,  (date),  it  is  hereby  agreed  by  and  between  the 
parties  to  this  suit  that  all  matters  in  controversy  shall  be  sub- 
mitted to  the  decision  of  F.,  Esq.,  a  gentleman  learned  in  the  law 
and  admitted  to  practice  in  the  Supreme  Court  of  Pennsylvania, 
as  referee,  under  the  Act  of  May  14,  1874,  and  its  supplement, 
and  that  the  right  of  exception  and  appeal  is  expressly  reserved 
to  the  parties. 
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(If  the  reference  is  to  be  made  a  rule  of  court,  so  state;  or 
if  the  testimony  taken  before  the  referee  is  to  be  annexed  to, 
and  made  part  of,  his  report,  so  state.) 

(It  is  further  agreed  that  the  place  of  hearing  may  not  be  at 
the  courthouse,  but  may  be  at  any  place  appointed  by  the  referee.) 

(Signatures  of  parties.) 


FORM   OF  ACCEPTANCE  OF  APPOINTMENT,   ETC. 

Common  Pleas,  No.    .  Term,  1912.    No. 


CD.    J 

I,  E.  F.,  do  hereby  accept  the  appointment  of  referee  in  the 
above  case  under  the  Act  of  May  14,  1874,  and  the  supplement 
thereto,  and,  being  duly  sworn  according  to  law,  do  depose  and 
say  that  I  will  faithfully  and  impartially  perform  my  duties  as 
such  referee  to  the  best  of  my  ability. 
Sworn  to  and  subscribed  before  me,  "^ 

this  (date).  K  E.  F. 

I  hereby  appoint  (date),  at  (time),  as  the  time,  and,  by 
agreement  of  the  parties  with  the  referee,  the  office  of  the 
referee  (place),  in  the  city  of  ,  as  the  place  of  hearing. 

E.  F., 
Referee. 


CHAPTER  XXV. 


New  Triai,  and  Arkest  oe  Judgment. 
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I.    Motion  for  a  New  Trial  or  to  Take  Off  a  Nonsuit. 


I.    General  principles. (a) 

The  party  who  has  obtained  a  verdict  is  entitled  to  judgment, 
but  before  he  can  avail  himself  of  it,  a  period  of  four  days  must, 
by  the  practice  of  the  courts,  elapse.  And,  during  this  period, 
certain  proceedings  must  be  taken  by  the  unsuccessful  party  to 
avoid  the  effect  of  the  verdict,  the  principal  of  which  is,  in  our 
practice,  a  motion  for  a  new  trial,  or  in  arrest  of  judgment. 

"It  may  happen,  that  one  of  the  parties  may  be  dissatisfied  with 
the  opinion  of  the  judge  expressed  on  the  trial,  whether  relating 
to  the  effect  or  the  admissibility  of  evidence;  or  may  think 
the  evidence,  against  him  insufficient  in  law,  where  no  ad- 
verse   opinion    has    been    expressed    by    the  judge,  and    yet 
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may  not  have  obtained  a  special  verdict,  or  demurred  to 
the  evidence,  or  tendered  a  bill  'of  exceptions.  He  is  at 
liberty,  therefore,  after  the  trial,  and  during  the  period 
above  mentioned,  to  move  the  court  in  banc  to  grant  a  new  trial, 
on  the  ground  of  the  judge's  having  misdirected  the  jury,  or 
having  admitted  or  refused  evidence,  contrarty  to  law;  or, 
where  there  was  no  adverse  direction  of  the  judge,  on  the  ground 
that  the  jury  gave  their  verdict  contrary  to  the  evidence,  or  on 
evidence  insufficient  in  law.  And  resort  may  be  had  to  the  same 
remedy,  in  other  cases,  where  justice  appears  not  to  have  been 
done  at  the  first  trial ;  as,  where  the  verdict,  though  not  wholly 
contrary  to  the  evidence,  or  on  insufficient  evidence  in  point  of 
law,  is  manifestly  wrong  in  point  of  discretion,  as  contrary  to 
the  weight  of  the  evidence,  and  on  that  ground  disapproved  by 
the  judge  at  the  trial.  So,  a  new  trial  may  be  moved  for,  where 
a  new  and  material  fact  has  come  to  light  since  the  trial,  which 
the  party  did  not  know,  and  had  not  the  means  of  proving  before 
the  jury;  or,  where  the  damages  given  by  the  verdict  are  ex- 
cessive, or,  where  the  jury  have  misconducted  themselves,  as  by 
casting  lots  to  determine  their  verdict,  &c.  In  these  and  the  like 
instances,  the  court  will,  on  motion,  and  in  the  exercise  of  their 
discretion,  under  all  the  circumstances  of  the  case,  grant  a  new 
trial,  that  opportunity  may  be  given  for  a  more  satisfactory  de- 
cision of  the  issue.  A  new  jury  process,  consequently,  issues, 
and  the  cause  comes  to  be  tried  de  novo.  But,  except  on  such 
grounds  as  these,  tending  manifestly  to  show  that  the  discretion 
of  the  jury  has  not  been  legally  or  properly  exercised,  a  new 
trial  can  never  be  obtained;  for  it  is  a  great  principle  of  law, 
that  the  decision  of  a  jury,  upon  an  issue  in  fact,  is,  in  general, 
irreversible  and  conclusive."^ 

In  considering  the  general  question,  there  are  two  classes  of 
cases  to  be  considered,  in  which  there  is  an  application  of  the  rules 
by  which,  as  will  presently  be  seen,  the  discretion  of  the  court  is 
governed.  The  first  class  comprises  those  cases  where  a  non- 
suit is  entered,  and  where  the  only  injury  to  the  plaintiff,  from 
continuing  it,  will  be  the  loss  of  costs,  in  which  case,  the  court 
will  adhere  with  the  greater  rigor  to  its  rules,  unless  it  should 
appear  that  intermediately  the  statute  of  limitations  will  bar  the 

I    Steph.  on  Plead.  94-6.  (9th  Am.  Ed.) 
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claim.*  The  other  class  is  thus  described  by  Judge  Sharswood :' — 
"It  is  evident,  that  if  a  new  trial  were  granted,  in  every  case  in 
which  a  party  should  think  that  he  might  have  presented  his  case 
more  advantageously,  we  might  as  well  say,  that  we  would  grant 
a  new  trial,  in  every  case  in  which  either  plaintiff  or  defendant  is 
dissatisfied.  There  are  cases,  however,  in  which  a  party  has  been 
surprised  by  evidence  which  he  had  no  reason  to  expect,  in  which 
a  new  trial  will  be  granted.  There  is  an  evident  distinction  to  be 
drawn,  however,  between  the  case  of  a  plaintiff  against  whose 
claim  the  statute  of  limitations  has  not  run,  and  a  defendant ;  the 
former  has  the  game  in  his  own  hands ;  if  surprised  by  evidence 
from  the  defendant,  which  he  is  not  prepared  to  meet  and  rebut, 
he  can,  and,  therefore,  ought  to  suffer  a  nonsuit.  A  defendant 
has  no  privilege  of  that  character;  and  his  application  to  the 
court  for  a  new  trial,  under  such  circumstances,  stands  upon  a 
different  footing.  The  party  plaintiff,  here,  elected  to  take  his 
chance  with  the  jury  upon  the  evidence  as  it  stood,  and  hence  is 
bound  by  that  election." 

"Cases  upon  the  subject  of  new  trials,"  said  the  same  learned 
judge,  "are  not,  in  the  nature  of  things,  of  much  authority,  ex- 
cept as  to  the  mere  laying  down  of  the  general  principles.  The 
general  principle  upon  which  this  decision  rests,  has  been  rec- 
ognized, and  it  by  no  means  weakens  it,  to  show  that,  in  some 
cases,  a  new  trial  has  been  awarded  to  the  plaintiff,  on  the  ground 
of  surprise.  Wherever  a  plaintiff  is  so  situated  that  he  cannot 
bring  a  new  action  (as,  when  the  defendant  is  beyond  the  juris- 
diction of  the  court,  or  his  claim  is  barred  by  the  statute,  or  any 
other  cause),  he  may  show  that,  by  suffering  a  nonsuit,  he  would 
have  irreparably  lost  the  case ;  it  may  be,  in  a  case  in  which  the 
costs  have  been  unusually  heavy,  when,  especially,  if  they  were 
incurred  by  the  fault  or  delays  of  the  opposite  party,  the  rule 
ought  not  to  be  applied.  In  short,  to  make  a  case  in  regard  to  the 
rules  of  granting  new  trials  of  binding  authority,  we  should  have 
to  know  a  variety  of  circumstances  in  regard  to  it,  which  cannot 
always  be  gathered  from  the  printed  report." 

2  See  Vandegrift  v.  Malcomson,  §i8. 

3  Martin  v.  Marvine,  i  Phila.  280. 
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a.    The  motion. 

A  motion  for  a  new  trial  must  be  made  within  four  days  after 
the  verdict;*  in  computing  the  time,  according  to  the  practice 
of  the  courts  of  Philadelphia,  the  day  on  which  the  verdict  is 
rendered,  is  to  be  excluded,  and  if  Sunday  intervenes,  being  dies 
non  juridicus,  it  is  not  included  in  the  four  days.^  The  court  will 
not  allow  the  motion  to  be  made  nunc  pro  tunc,  after  the  expira- 
tion of  the  four  days,  where  no  excuse  is  shown  f  though  it  may 
be  allowed,  where  the  court  sees  that  injustice  has  been  done.' 
To  entitle  the  party  to  such  relief,  it  must  appear  that  he  has 
been  guilty  of  no  laches.^  It  is  a  general  rule,  that  a  motion  for 
a  new  trial  shall  not  be  made,  after  a  motion  in  arrest  of  judg- 
ment f  nor  the  motion  for  a  new  trial  a  waiver  of  a  bill  of  ex- 
ceptions."   A  copy  of  the  reasons  for  the  motion  must  be  fur- 

4  Rule  No.  89. 

5  Colder  v.  Blackstone,  Dist.  Court,  Phila.,  1820.  MS.  Maguire  v. 
Burton,  i  Miles  14.  The  practice  was  otherwise  in  the  supreme  court, 
under  its  original  jurisdiction.    Lane  v.  Shreiner,  i  Binn.  292. 

6  Wetherill  v.  Woodruff,  Dist.  Court,  Phila.,  23  Dec,  1848.  Why  a 
motion  for  a  new  trial  shall  not  be  entered  nunc  pro  tunc.  Per  curiam. 
We  must  adhere  to  the  old  and  well-established  rules  of  the  court,  unless 
the  circumstances  of  the  particular  case  address  themselves  to  our  legal 
discretion.  Though  the  depositions  might  show  some  ground  for  the  ab- 
sence of  both  the  counsel,  when  the  cause  was  tried,  yet,  no  reason  what- 
ever is  assigned  for  not  having  made  the  motion  for  a  new  trial,  within 
the  four  days.  The  fact  of  the  trial  having  taken  place,  was  known  to 
one  of  the  counsel  on  the  same  day,  and  to  the  other,  on  the  day  after. 
Rule  discharged. 

7  Smith  V.  Fauner,  District  Court,  Phila.,  29  Dec,  1848.  Why  a  ruk 
for  a  new  trial  should  not  be  entered  nunc  pro  tunc.  Per  curiam.  The 
rule,  that  a  new  trial  must  be  moved  for  within  four  days,  is  an  invaluable 
one;  but  to  say  that  it  may  be  dispensed  with,  in  every  case  of  forget- 
fulness  or  inattention,  would  be,  practically,  to  repeal  it.  No  doubt  the 
court  can  order  a  new  trial,  after  four  days,  where  they  see  that  injustice 
has  been  done.  Here,  however,  no  reasons  for  a  new  trial  have  been 
.shown,  which  we  think  require  the  unusual  interposition  of  the  court. 
Rule  discharged. 

8  Winslow  V.  Brenneman,  i  Pitts.  416.  A  motion  for  a  new  trial 
cannot  be  entertained,  after  judgment,  and  the  lapse  of  two  terms.  Syra- 
cuse Pit  Hole  Oil  Co.  v.  Carothers,  63  Pa.  379. 

9  Respublica  v.  Lacaze,  2  Dall.  118;  Philpot  v.  Page,  4  B.  &  C.  160. 
See  Phillips  v.  Fowler,  Prac  Ca.  C.  P.  124. 

ID    Shaeffer  v.  Landis,   i  S.  &  R.  494;   United  States  v.  Dashiel,  4 
Wall.  182. 
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nished  to  the  judge  before  whom  the  cause  was  tried  and  served 
on  the  opposite  party  within  four  days.^^ 

FORM  OF  MOTION  FOR  A  NEW  TRIAL. 

A.  B.    "] 
V.        y     (Court,  Term,  No.) 

CD.    J 

And  now,  ,  the  ,  by  ,  his  attorney, 

moves  the  court  for  a  rule  for  a  new  trial,  and  in  support  of  his 
said  motion  files  the  following 

Reasons. 
Here  state  all  your  reasons,  as : 

1.  The  learned  judge  erred  in  allowing  the  to  prove 
by                the  following  offer: 

2.  The  learned  judge  erred  in  overruling  the  ob- 
jection to  the  following  question: 

3.  The  learned  judge  erred  in  admitting  in  evidence  the 
record  of  the  suit  of 

4.  The  learned  judge  erred  in  his  charge  to  the  jury  in  say- 
ing: 

Or,  in  charging : 

5.  The  verdict  was  against  the  law. 

6.  The  verdict  was  against  the  evidence. 

7.  The  verdict  was  against  the  charge  of  the  court. 

The  reasons  should  present  every  point  upon  which  your 
client  is  aggrieved. 

3.    Grounds  for  a  new  trial.(b) 

The  court  will  not,  in  general,  grant  a  new  trial,  unless  satis- 
fied that  injustice  has  been  done;^^  as,  on  a  technical  exception 
to  the  form  of  action  ;^^  nor  for  a  slight  variance  between  the 
allegata  and  probata;"  but  where  substantial  justice  has  not 
been  reached,  the  court  may  grant  a  new  trial,  on  a  ground  not 
taken  before  the  jury;"  the  party,  however,  must  be  otherwise 

b    9  Vale  26897. 

11  Phila.  rule  27. 

12  Jordan  v.  Meredith,  3  Yeates,  318. 

13  Ralston  v.  Cummins,  2  Yeates  436.  Nor  because  some  of  the  de- 
fendants, who  were  infants,  appeared  by  attorney.  Mercer  v.  Watson,  9 
Lane.  Bar  53. 

14  Shunk  V.  Propeller  Co.,  6  Phila.  231. 

15  Maloney  v.  Mintzer,  6  Phila.  221.    Thus  a  married  woman  who 
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without  remedy."  A  new  trial  will  not  ordinarily  be  granted, 
where  there  has  been  a  verdict  for  the  defendant,  in  a  penal  ac- 
tion;" nor  to  enable  the  plaintiff  to  recover  nominal  damages, 
where  no  question  of  right  or  title  is  involved  j^^  otherwise,  where 
the  action  is  brought  to  determine  a  mere  question  of  right.^^  If 
counsel  state  to  the  jury  the  result  of  a  former  arbitration,  a 
new  trial  will  be  granted  j^"  so,  if  he  improperly  state  a  fact,  as 
of  his  own  knowledge,  not  proved  in  the  case;^^  otherwise,  if 
this  irregularity  be  induced  by  the  prior  irregularity  of  the  oppo- 
site party."^  So,  also,  if  counsel  argue  from  excluded  evidence, 
contrary  to  the  admonition  of  the  judge,  it  is  ground  for  setting 
aside  the  verdict.^^  After  two  verdicts  in  favor  of  the  same 
party,  on  a  question  of  fact,  it  must  be  an  extraordinary  case  in 
which  the  court  will  grant  a  third  trial ;  but  they  will  do  so,  where 
matter  of  law  has  been  disregarded  by  the  jury  f^  or,  if  it  be  not 
sustained  by  the  evidence  f^  and  even  a  third  verdict  may  be  set 
aside,  if  there  be  no  evidence  to  sustain  it.^^  And  a  judge  may, 
for  good  reasons,  order  a  new  trial  at  any  time  before  the  entry 
of  final  judgment,  without  motion  by  the  unsuccessful  party.^^ 

failed  to  ask  the  court  that,  under  the  pleading  and  evidence  she  was  not 
liable  on  the  contract  in  suit,  may  nevertheless  raise  the  objection  on  a 
motion  for  a  new  trial  which,  in  a  proper  case  will  be  granted.  Keller  v. 
Labaugh,  i  Dist.  544. 

16  Peters  v.  Phoenix  Ins.  Co.,  3  S.  &  R.  25;  McDermott  v.  United 
States  Insurance  Co.,  3  S.  &  R.  604. 

17  Wright  V.   Beatty,  7   Phila.   162. 

18  Allen  V.  Sawyer,  2  P.  &  W.  325 ;  Todd  v.  Jones,  i  Phila.  45. 

19  Shenk  v.  Mundorf,  2  Bro.  106. 

20  Hyslop  v.  Crozier,  i  Miles  267. 

21  Fulmer  v.  Scott,  Dist.  Court,  Phila.,  Dec.  1848.  MS.  But  where 
the  defendant  tries  his  case  in  propria  persona,  his  statements  to  the 
jury,  in  summing  up,  are  not  ground  for  a  new  trial.  Brown  v.  Tees, 
2  Phila.  161. 

22  Hart  V.  Dickerson,  Dist.  Court,  Phila.,  8  July,  1848. 

23  Emery  v.  Christman,  4  Phila.  118. 

24  Keble  v.  Arthurs,  3  Binn.  26;  Berks  County  v.  Ross,  3  Binn.  520; 
Bell  V.  Reed,  4  Binn.  127;  Mitchell  v.  Mitchell,  4  Binn.  180;  Clemson  v. 
Davidson,  5  Binn.  392;  Murray  v.  Simpson,  2  Phila.  174;  Church  v. 
Pharo,  3  Phila.  545 ;   Baker  v.  Lewis,  i  Pitts.  382. 

25  Wamsher  v.  Shoemaker,  4  W.  N.  C.  73. 

26  Lodge  v.  Railroad  Co.,  10  Phila.  153. 

27  Waldron  v.  Craycroft,  2  Phila.  33-  And  see  Wright  v.  Heft,  S 
Phila.  447- 
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4.    Discretion  that  may  be  exercised. 

The  granting  or  refusal  of  a  new  trial  is  a  matter  within  the 
sound  discretion  of  the  court  below,  consequently,  unless  abused, 
the  court's  refusal  cannot  be  assigned  for  error  and  reviewed.^* 
"But,"  says  Justice  Brown,  "when  there  is  an  allegation  of  the 
court's  abuse  of  its  discretionary  power  in  passing  upon  an  ap- 
plication for  a  new  trial,  we  have  repeatedly  held  it  to  be  our 
duty  to  inquire  into  the  facts,  and  if,  after  due  consideration  of 
them,  abused  discretion  clearly  appears,  the  improper  action  be- 
low must  be  reversed  and  the  wrong  done  corrected."^'  In  mak- 
ing such  inquiry  the  appellate  court  will  consider  the  depositions 
taken  in  support  of  a  motion  for  a  new  trial.^"  And  an  affidavit 
of  a  juror  that  the  plaintiff  had  wilfully  misled  the  jury  filed  in 
support  of  a  motion  for  a  new  trial  is  only  evidence  addressed  to 
the  discretion  of  the  judge  with  which  the  appellate  court  will 
not  interfere  should  he  refuse  a  new  trial.^^ 

But  when  the  fault  lies  as  much  in  entering  judgment  as  in  re- 
fusing to  set  it  aside  and  to  grant  another  trial,  it  is  an  abuse  of 
discretion  to  refuse  a  new  trial.^^  Nor  will  the  supreme  court  re- 
view the  discretion  of  a  trial  judge  in  refusing  to  grant  a  new  trial 
on  account  of  after-discovered  evidence  pertaining  to  the  veracity 
of  the  plaintiff's  witnesses.^'  But,  large  as  the  discretion  is,  it 
must  be  used  with  reference  to  the  rights  involved  in  the  contro- 
versy; the  condition  imposed  must  have  some  direct  relation  to 
the  issue  between  the  parties  in  the  case.'*  Likewise  where  a 
verdict  is  so  manifestly  perverse  and  contrary  to  the  undisputed 
evidence  that  the  trial  judge  should  declare  it  was  "shocking  to 
every  fair  sense  of  justice  and  right,"  it  will  be  set  aside  by  the 

27  Dunbar  v.  Wolle,  19  Dist.  183. 

28  McKenny  v.  Commonwealth,  138  Pa.  334;  Dougherty  v.  Andrews, 
202  Pa.  633 ;   Wirsing  v.  Smith,  222  Pa.  8. 

29  Mix  V.  North  American  Co.,  209  Pa.  636,  641.  "Until  judgment  the 
verdict  is  under  control  of  the  court  by  virtue  of  its  common  law  powers, 
as  the  judge  is  an  essential  constituent  of  the  tribunal  for  jury  trial,  and 
may  refuse  judgment  and  set  aside  the  verdict  for  any  reason  which  appeals 
to  his  judicial  discretion."  Mitchell,  J.,  Fisher  v.  Hestonville  &  Fair- 
mount  Pass.  R.  Co.,  185  Pa.  602. 

30  Mix  V.  North  American  Co.,  209  Pa.  636. 

31  Hanforth  v.  Tarentum  Traction  Pass.  R.  Co.,  213  Pa.  365. 

32  Stephens  v.  Gunzenhauser,  27  Super.  Ct.  417. 

33  Drenning  v.  Wesley,  189  Pa.  160. 

34  Stauffer  v.  Reading,  206  Pa.  479- 
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appellate  court  if  he  fails  to  do  so.="=  But  it  will  not  reverse  a 
judgment  on  a  verdict  though  it  be  exorbitant  if  there  has  been 
no  abuse  of  discretion.^"  The  appellate  court  cannot  convict  the 
trial  court  of  an  abuse  of  discretion  in  refusing  to  grant  a  new 
trial  without  having  the  evidence  before  it,  and,  if  this  has  been 
neither  printed  not  sent  up  with  the  record,  this  assignment  of 
error  will  be  dismissed." 

5.    Misdirection. 

Any  misdirection  by  the  court  in  trying  the  case  in  matters 
material  to  the  issue  producing  injustice,  furnishes  good  ground 
for  a  new  trial.^^  A  misdirection  may  consist  of  an  erroneous 
presentation  of  facts  or  law  or  both  to  the  jury,  or  of  an  inade- 
quate or  omitted  presentation  of  them.  A  tendency  to  mislead 
in  the  general  tenor  of  a  charge,  though  no  particular  portion  is 
clearly  erroneous,  is  sufficient  ground  for  a  new  trial ;  or  if  the 
charge  as  a  whole  probably  misled  the  jury.^^  Furthermore  a 
charge  is  misleading  which  directly  or  indirectly  withdraws  the 
attention  of  the  jury  from  the  material  issues  or  evidence,  or 
from  matters  which  ought  to  enter  into  the  decision  of  the  cause.*" 
Likewise  if  an  unauthorized  and  misleading  fact  is  stated  to  the 
jury,*^  or  a  charge  is  based  on  a  mistaken  or  misapprehended 
material  matter,  a  new  trial  must  be  granted.*^    Again,  if  the 

35  Dinan  v.  Supreme  Council  of  Catholic  Benefit  Association,  213 
Pa.  489.  The  court  should  avoid  entering  a  nonsuit  or  judgment  n.  o.  v. 
instead  of  granting  a  new  trial  in  the  case  of  a  perverse  verdict.  Sloan 
v.  Phila.  &  Reading  R.  Co.,  231  Pa.  332. 

36  White  v.  Columbia  &  Montour  R.  Co.,  215  Pa.  462. 

37  Commonwealth  v.  Mack,  23  Super.  Ct.  51. 

38  Jordan  v.  Meredith,  3  Yeates  318;  Skinner  v.  McAllister,  18  W.  N. 
C.  324;  Mitchell  v.  Mitchell,  18  W.  N.  C.  439;  Whitehill  v.  Gotwalt,  3 
P.  &  W.  313;   Garrett  v.  Gonter,  42  Pa.  143. 

39  Peirson  v.  Duncan,  162  Pa.  187;  Gallagher  v.  Wayne  Steam  Co., 
188  Pa.  9S;  Blank  v.  Barnhart,  17  Super.  Ct.  214;  Thrall  v.  Wilson,  17 
Super.  Ct.  376;   White  v.  Black,  14  Super.  Ct.  459;   9  Vale  26735. 

40  Reber  v.  Schitler,  141  Pa.  640;  FuUam  v.  Rose,  160  Pa.  47;  Her- 
stine  V.  Lehigh  Valley  R.  Co.,  151  Pa.  244;  Garey  v.  Woodward,  127  Pa. 
251;  Shaver  v.  McCarthy,  no  Pa.  339;  Seeley  v.  Garey,  109  Pa.  301; 
Pennsylvania  Canal  Co.  v.  Harris,  loi  Pa.  80. 

41  Lombard  &  South  St.  Pass.  R.  Co.  v.  Christian,  124  Pa.  114; 
Cooley  v.  Phila.  Traction  Co.,  189  Pa.  563;  Coyle  v.  Pittsburg  R.  Co., 
18  Super.  Ct.  23s;  Phila.,  Wilmington  &  Baltimore  R.  Co.  v.  Alvord, 
128  Pa.  42. 

42  Paul  v.  Kung,  195  Pa.  184;    Commonwealth  v.  Light,  195  Pa.  220; 
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tendency  of  a  charge  as  a  whole  is  to  belittle  and  prejudice  oile 
side  and  is  not  in  expression  and  tone  a  judicial  presentation 
of  the  case,  has  often  proved  the  basis  for  a  new  trial.**  In 
the  same  category  are  judicial  comments  disparging  to  witnesses 
or  parties,  not  grounded  on  facts  in  evidence  which  may  tend  to 
prejudice  and  mislead  the  jury.**  No  less  erroneous  is  a  mis- 
statement or  misapplication  of  a  legal  principle  or  the  convey- 
ing to  the  jury  a  wrong  impression  of  the  measure  of  a  legal 
right  or  duty.*'  "An  inadequate  presentation  of  the  case,"  says 
Justice  Fell,  "when  the  omission  to  charge  leaves  the  jury  with- 
out direction  on  important  questions  involved,  or  plainly  tends  to 
mislead  them,  is  ground  for  reversal.*^  This  has  been  a  fre- 
quent justification  for  granting  a  new  trial."*^  Said  Justice 
Mitchell  in  Borham  v.  Davis:  "In  the  review  of  the  evidence  it 
must  not  be  inaccurate  on  matters  of  substance,  and  it  must  not 
omit  or  slur  over  the  strong  points  on  either  side."** 
6.    Matters  respecting  evidence.(c) 

The  admission  of  improper  evidence  whenever  it  may  have  in- 
jured a  party  is  ground  for  a  new  trial,*'  but  not  irrelevant  evi- 
dence which  would  have  wrought  no  injury. °''     Likewise  evi- 

Hayes  v.  Pennsylvania  R.   Co.,  195  Pa.   184;    Steinbrunner  v.  Pittsburg 
R.  Co.,  146  Pa.  504 ;  9  Vale  26749. 
c    9  Vale  26657,  26906. 

43  Smith  V.  Hine,  179  Pa.  203;  Heydrick  v.  Hutchinson,  165  Pa.  208; 
Hayes  v.  Pennsylvania  R.  Co.,  195  Pa.  184;  Lerch  v.  Bard,  177  Pa.  206; 
Reichenbach  v.  Ruddach,  127  Pa.  598;  Phila.  Trust  Co.  v.  Phila.  &  Erie 
R.  Co.,  177  Pa.  88;  Pennsylvania  R.  Co.  v.  Berry,  68  Pa.  272. 

44  Dooner  v.  Del.  &  Hudson  Canal  Co.,  164  Pa.  17;  Rosenagle  v. 
Handley,  151  Pa.  107;   9  Vale  26750. 

45  Elk  Tanning  Co.  v.  Brennan,  203  Pa.  232;  Giberson  v.  Patterson 
Mills  Co.,  174  Pa.  369;  9  Vale  26757. 

46  Earle  v.  Arbogast,  180  Pa.  409,  418. 

47  Richards  v.  Willard,  176  Pa.  181 ;  Tietz  v.  Phila.  Traction  Co.,  169 
Pa.  5 16. 

48  146  Pa.  72;    Ensminger  v.  Hess,  192  Pa.  432. 

49  Del.  &  Hudson  Canal  Co.  v.  Barnes,  31  Pa.  93;  Huntingdon  & 
Broad  Top  R.  v.  Decker,  82  Pa.  119;  N.  Y.  &  Erie  R.  v.  Smith,  125  Pa. 
259;  Rathgebe  v.  Pennsylvania  R.  Co.,  179  Pa.  31;  Hamory  v.  Pennsyl- 
vania R.  Co.,  222  Pa.  631;  Rosenstiel  v.  Pittsburgh  R.  Co.,  230  Pa. 
273;  Patterson  v.  Wyoming  Woolen  Mfg.  Co.,  2  Wood.  215;  Lannes  v. 
Brandtraarei,  7  Kulp  517;  Lawrence  v.  Scranton  Traction  Co.,  3  Lack. 
L.  N.  loi;   Manbeck  v.  Shaflfer,  16  Lane.  L.  Rev.  321. 

50  Boyd  V.  Boyd,  i  W.  365;  Schlott  v.  Lower  Heidelberg  Township, 
I  Wood.  28a. 
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dence  improperly  admitted,  which  the  jury  are  instructed  to 
disregard,  may  nevertheless  furnish  ground  for  a  new  trial  if 
the  other  evidence  be  nearly  equipoised.^^  So,  too,  if  the  jury  fail 
to  disregard  improper  evidence  and  render  a  wrong  verdict, 
there  must  be  a  new  trial.'''  Nor  is  the  rule  less  cogent  that 
such  a  trial  must  be  granted  for  excluding  proper  evidence."^ 

7.    Verdict  against  law.(d) 

A  trial  judge  may  read  authorities  in  support  of  a  legal  prin- 
ciple contained  in  his  charge,'*  but  this  is  not  regarded  as 
good  practice.'"  If,  notwithstanding  his  best  endeavor  to  en- 
lighten the  jury,  they  render  a  perverse  verdict,  that  is,  one 
against  the  charge  of  the  court  in  point  of  law,  it  must  be  set 
aside,'*  whether  the  judge  were  right  or  wrong  ;'^  otherwise, 
great  injustice  might  be  done,  the  party  against  whom  the  ver- 
dict is  given,  being  deprived  of  his  writ  of  error,  as  the  charge 
was  in  his  favor  in  point  of  law.  So,  a  new  trial  ought  to  be 
granted,  where  the  jury  disregard  the  instruction  of  the  judge, 
not  to  consider  a  piece  of  evidence  which  has  been  improperly 
admitted.'^  So,  also,  if  it  be  apparent,  that  the  jury,  in  rendering 
their  verdict,  must  have  fallen  into  some  important  mistake,  or 
must  have  departed  from  some  rule  of  law,  or  have  made  de- 
ductions from  the  evidence  which  are  plainly  not  warranted  by 
it.'*    And  even  after  two  verdicts  in  favor  of  the  same  party  on 

d    9  Vale  26980. 

51  Rahfing  v.  Heidrick,  4  Phila.  3. 

52  South  Side  Land  Co.  v.  Easton  &  Northern  R.  Co.,  6  North.  313. 

53  Grosman  v.  Nunnamacher,  18  Lane.  L-  Rev.  286. 

54  Garber  v.  Columbia  TeL  Co.,  20  Lane.  L.  Rev.  378;  Henry  v. 
Klopfer,  147  Pa.  178. 

55  Thomas  v.  Butler,  24  Super.  Ct.  305;  Huffman  v.  Mcllvaine,  13 
Super.  Ct.  108. 

56  Ross  V.  Easton,  i  Yeates  14;  Smith  v.  McCormick,  2  Yeates  164; 
Emmet  v.  Robinson,  2  Yeates  SM;  Cresman  v.  Caster,  2  Bro.  123;  Kutz 
V.  Binns,  13  L.  I.  148;  Denkla  v.  Insurance  Co.,  6  Phila.  233;  Watts  v. 
Fox,  I  W.  N.  C.  11;  Welsh  v.  Dusar,  3  Binn.  329;  Tomlinson  v.  Trenton 
Cut-Off  R.  Co.,  4  Del.  406;   Kohler  v.  Pennsylvania  R.  Co.,  135  Pa.  346. 

57  Flemming  v.  Marine  Ins.  Co.,  4  Wh.  59;  Paul  v.  Casselberry,  12 
Phila.  313;    McDade  v.  Campbell,  2  Kulp  325. 

58  Unangst  v.  Kreamer,  8  W.  &  S.  391-  See  Wood  v.  Belden,  54  N. 
Y.  658. 

59  Cady  v.  Phoenix  Fire  Ins.  Co.,  18  Int.  R.  Rec.  30;  Holden  y.  Penn- 
sylvania R.  Co.,  169  Pa.  I. 
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a  question  of  fact,  the  court  will  grant  a  third  trial  whenever  a 
matter  of  law  has  been  disregarded.""  But  jurors  cannot  be  ex- 
amined, for  the  purpose  of  showing  that  they  misunderstood  the 
instructions  of  the  court;  such  fact  must  be  established  aliunde.*^ 

8.    Verdict  against  evidence. (e) 

Unless  the  judge  be  dissatisfied  with  the  verdict,  it  must  be  a 
very  clear  case,  to  warrant  a  new  trial  on  questions  of  fact;*^ 
but,  nevertheless,  a  verdict  not  warranted  by  the  evidence,  will 
be  set  aside."'  And  a  new  trial  will  be  granted  where  the  ver- 
dict is  against  the  weight  of  evidence."*  A  new  trial,  however, 
will  not  be  granted,  merely  because  the  verdict  was  against  the 
weight  of  evidence,  where  there  was  conflicting  testimony;  for 
this  would  be  usurping  the  functions  of  the  jury;""  nor  where  the 
cause  was  submitted  on  the  credibility  of  the  testimony;""  nor 

e    9  Vale  26981. 

60  Kelbe  v.  Arthurs,  3  Binn.  26;  Baker  v.  Lewis,  I  Pitts.  382;  Mur- 
ray V.  Simpson,  2  Phila.  174;    Church  v.  Pharo,  3  Phila.  545. 

61  Field  V.  Datesman,  4  Leg.  Gaz.  213 ;   Ring  v.  Baker,  4  W.  N.  C.  185. 

62  Ludlow  V.  Union  Ins.  Co.,  2  S.  &  R.  119;  Bartholomew  v.  Gudy- 
kunst,  3  P.  &  W.  493;  Baugh  v.  Monaghan,  2  Phila.  90;  Wharton  v. 
Wilson,  7  Phila.  267;  Busick  v.  Shaw,  7  Phila.  91;  Razer  v.  Kain,  7 
Phila.  238;  Jacoby  v.  West  Chester  Fire  Ins.  Co.,  11  York  153;  Book  v. 
Cummings,  19  C.  C.  79;  Farmers'  Bank  of  Hummelstown  v.  Miller,  2 
Dauphin  105;    9  Vale  26983. 

63  Zuber  v.  Geigar,  2  Yeates  522;  Duane  v.  Miercken,  4  Yeates  437; 
Andritz  v.  Wolf,  7  Phila.  106;  Donath  v.  Ohle,  7  Phila.  240;  Grubb  v. 
Insurance  Co.,  8  Phila.  29;  Levy  v.  Mercantile  Mutual  Insurance  Co.,  5 
Clark  284;  Holden  v.  Pennsylvania  R.  Co.,  169  Pa.  i. 

64  Steinmetz  v.  Currey,  i  Dall.  234;  Swearingen  v.  Birch,  4  Yeates 
322;  Pringle  v.  Gaw,  6  S.  &  R.  298;  Willing  v.  Brown,  6  S.  &  R.  457; 
Mcintosh  V.  Church,  3  Phila.  33;  Emlen  v.  Robinson,  4  Phila.  92; 
Rothermel  v.  Michler,  7  Phila.  117;  Buggy  v.  Welling,  5  Phila.  365; 
Smith  V.  Lancaster,  7  Phila.  120;  Machette  v.  Lessig,  9  Phila.  132; 
Larkin  v.  Glove  Steam  &  Gas  Fitting  Co.,  2  Del.  290;  Grant  v.  Common- 
wealth, 71  Pa.  495 ;  Munley  v.  City  of  Scranton,  4  Dist.  117;  Lotz  v. 
Reading  Iron  Co.,  10  C.  C.  497;  Sprout,  Waldron  &  Co.,  v.  Eagal,  193 
Pa.  389- 

6s  Leach  v.  Armitage,  I  Yeates  104;  Campbell  v.  Sproat,  i  Yeates 
327;  Mclntyre  v.  Cunningham,  i  Yeates  363;  Starrett  v.  Douglass,  2 
Yeates  46;  Cain  v.  Henderson,  2  Binn.  108;  Hansell  v.  Lutz,  i  Phila. 
340;  Heft  V.  Griswold,  5  Phila.  365;  Gabrylewitz  v.  Philadelphia,  9 
Phila.  271;  Washington  Banking  Co.  v.  King,  2  Green  45;  Spahr  v. 
Dissinger,  17  York  174;   Fidler  v.  Rehmeyer,  20  York  21. 

66    Turnbull  v.  O'Hara,  4  Yeates  446;    Bonham  v.  Delopg,  2  Luz.  L. 
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simply  because  the  court  on  the  same  facts  would  have  reached 
a  different  conclusion.^' 

"The  doctrine,"  says  Rice,  P.  J.,«'a  "that  wherever  there  is 
a  scintilla  of  evidence  of  a  material  fact  the  question  must  be 
submitted  to  the  jury,  has  not  stood  the  test  of  experience  and 
has  accordingly  been  exploded  in  this  country  and  in  England. 
'The  more  reasonable  statement  of  the  rule  is,  that  where  there 
is  any  evidence  which  alone  would  justify  an  inference  of  the 
disputed  fact,  it  must  go  to  the  jury,  no  matter  how  strong  or 
persuasive  may  be  the  countervailing  proof.  A  court  may  set 
aside  a  verdict  as  against  the  weight  of  the  evidence,  but  that 
is  the  most  they  can  do  to  assist  the  party.  But  in  a  case  in  which 
a  court  ought  to  say  that  there  is  no  evidence  sufficient  to  au- 
thorize the  inference,  then  the  verdict  would  be  without  evidence, 
not  contrary  to  the  weight  of  it.  Whereever  this  is  so  they  have 
the  right,  and  it  is  their  duty  to  withhold  it  from  the  jury.' " 

g.    Matters  affecting  the  jury.(f) 
a.    What  action  can  be  taken. 

New  trials  are  often  granted  because  of  the  indiscretions  or 
improper  conduct  of  the  jury.  The  presumption  is  that  a  juror 
has  done  his  duty  which,  however,  can  be  overcome  by  a  fair 
perponderance  of  evidence.®*  On  a  motion  for  a  new  trial  it 
cannot  be  shown  by  the  testimony  of  the  jurors  that  their  ver- 
dict was  a  quotient  one;®^  nor  can  a  juror  be  called  and  asked 
about  the  conversations  in  the  jury  room  for  the  purpose  of  im- 
peaching his  own  verdict.'"'  Again,  an  affidavit  of  a  juryman 
that  the  plaintiff  had  wilfully  misled  the  jury  with  respect  to  the 

R.  45;    Brown  v.  Philadelphia,  2  Wood.  144;    Keim  v.  Maurer,  2  Wood. 
412;    Kauffman  v.  Loeb,  i  Lane.  L.  Rev.  51. 
f    s  Vale  14632;    9  Vale  26926. 

67  Pusey  V.  Ledward,  i  Del.  185;  Austine  v.  Mayer,  4  York  21; 
Loyal  Hanna  C.  &  C.  Co.  v.  Penn  Iron  Co.,  8  Lane.  L-  Rev.  73;  Mathews 
V.  Pittsburg  &  Lake  Erie  R.  Co.,  24  C.  C.  37°;  Kambeitz  v.  Harrisburg 
Traction  Co.,  24  C.  C.  453;   Flower  v.  Houghton,  12  Dist.  8. 

67a  Schweitzer  v.  WilUams,  43  Super.  Ct.  202,  205,  quoting  from  How- 
ard Express  Co.  v.  Wile,  64  Pa.  201. 

68  Fogle  v.  Bitner,  18  Lane.  L-  Rev.  262. 

69  Kunkel  v.  Hughes,  6  Dist.  3S6. 

70  Francis  v.  Phila.  C.  &  J.  Pass.  R.  Co.,  13  Montg.  176;  Swope  v. 
Crawford,  17  Lane.  L.  Rev.  196;  Commonwealth  v.  Adaire,  18  Lane.  L. 
Rev.  42;  Fewer  v.  Houghton,  12  Dist.  8;  Commonwealth  v.  Zurn,  10 
Dist.  26. 
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character  and  extent  of  her  injuries  filed  in  support  of  a  motion 
for  a  new  trial,  is  only  evidence  addressed  to  the  discretion  of 
the  judge,  who,  if  refusing  a  new  trial,  will  not  be  reversed  by  the 
court  of  review/^  But,  if  a  juror  consults  with  a  physician  who 
is  not  a  witness  and  borrows  from  him  a  medical  book  which  he 
shows  to  other  jurors,  this  is  ground  for  a  new  trial  in  a  mal- 
practice case."  It  is  also  ground  for  a  new  trial,  that  the  jury 
received  new  evidence,  after  leaving  the  bar  ;^^  and  that  improper 
evidence,  overruled  on  the  trial,  had  been  disclosed  to  the  view- 
ers, on  a  previous  view.''*  Lastly  the  court  will  grant  a  new  trial 
whenever  newspaper  comments,  published  during  the  trial,  dis- 
credit the  defendants  material  witness;  for  the  court  will  pre- 
sume that  they  were  seen  by  the  jury  where  they  had  oppor- 
tunity.''^ 

b.    Tampering. 

Any  attempt  improperly  to  influence  the  jury,  is  ground  for  a 
new  trial;'"  as,  to  converse  with  a  juryman  respecting  the  case 
he  is  trying,  before  the  verdict  is  delivered.''  It  is  ground  for 
setting  aside  the  verdict,  that  friends  of  the  prevailing  party 
held  conversation  with  a  juror,  in  relation  to  the  case  on  trial, 
though  it  be  not  shown  that  such  conversation  actually  influenced 
the  verdict,  or  was  at  the  instance  of  the  party.'*  So,  where  a 
witness  for  the  prevailing  party  conversed  with  one  of  the  jurors, 
during  the  progress  of  the  trial,  relative  to  matters  connected 
with  the  case,  and  the  same  juror  made  statements  to  his  fellow- 
jurymen,  after  they  had  retired  for  deliberation,  as  to  facts 
which  were  not  in  evidence.'*  And  where  a  juror,  after  twelve 
had  been  called  into  the  box,  talked  with  one  of  the  plaintiff's 
^witneses,  a  new  trial  was  granted — the  juror  having  been  sub- 

71  Hanforth  v.  Tarentum  Traction  Pass.  R.  Co.,  213  Pa.  365. 

72  Force  v.  SchoU,  16  Dist.  looi. 

73  Brunson  v.  Graham,  2  Yeates  166. 

74  Stewart  v.  Richardson,  3  Yeates  200. 

75  Commonwealth  v.  Jacques,  i  Dist.  287;  Meyers  v.  Cadwalder,  i 
Dist.  274;  Fisher  v.  Fisher,  20  Dist.  56.  But  see  Commonwealth  v.  Mc- 
Cartney, 14  Dist.  609;  Commonwealth  v.  Haines,  15  Phila.  356. 

76  Chahoon  v.  Hackley,  2  Luz.  L.  Ob.  83 ;  Johnson  v.  Root,  2  Cliff.  108. 
"J"]    Lacoe  V.  Sherwood,  6  L,uz.  ly.  R.  147. 

78  Loomis  V.  Rockwell,  2  Leg.  Gaz.  165. 

79  Simpson  v.  Kent,  9  Phila.  30.  And  see  Ritchie  v.  Holbrooke,  7  S. 
&  R.  4S8. 
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sequently  called  in  place  of  another,  who  was  challenged.*"  But, 
it  has  been  held,  that  the  misconduct  of  a  juror,  in  conversing 
with  a  witness,  is  not  per  se  ground  for  a  new  trial,  where  no 
improper  influence  is  shown,  and  the  party  did  not  participate 
in  such  misconduct.*^  It  is  ground  for  a  new  trial,  that  the 
jurors  have  eaten  or  drunk  at  the  expense  of  the  party  for  whom 
the  verdict  is  given;*''  but,  it  is  said,  that,  in  such  case,  there 
must  be  clear  evidence  of  undue  management,  or  criminal  inten- 
tion.** Indeed,  a  new  trial  has  been  granted  for  the  conduct  of  a 
jury  even  after  the  rendition  of  their  verdict  in  accepting  cigars 
from  the  plaintiff's  agent.**  Said  the  court:  "If  the  verdict 
had  been  for  the  defendant  it  is  not  likely  that  this  would  have 
occurred  as  it  did.  In  all  that  took  place  we  do  not  believe  there 
was  any  intention  to  do  wrong.  The  policy  of  the  law  is  to 
maintain  verdicts  in  a  purity  above  suspicion."*^ 

To  meet  a  juror  and  invite  him  to  dinner  and  on  his  declin- 
ing to  renew  his  invitation  is  good  ground  for  a  new  trial.*' 
An  unexplained  conversation  of  a  juror  with  a  party  in  interest 
during  the  trial  is  sufficient  ground  for  a  new  trial.*^  But  in- 
fluence will  not  be  presumed  from  the  mere  fact  that  a  juror 
was  in  the  company  of  some  who  might  have  been  interested  in 
the  verdict.**  Nor  will  a  new  trial  be  granted  when  a  juror  de- 
nies under  oath  the  making  of  improper  remarks.*^  Nor  is  the 
misconduct  of  a  juror  in  conversing  with  a  witness  per  se  ground 

80  Mench  v.  Bolbach,  4  Phila.  68. 

81  Shomo  V.  Zeigler,  10  Phila.  611;  Kocher  v.  Miller,  3  Luz.  L.  R. 
44.     And  see  Willing  v.  Sweasey,  I  Bro.  123. 

82  Redmond  v.  Royal  Insurance  Co.,  7  Phila.  167;  Keegan  v.  Mc- 
Candless,  7  Phila.  248;  Elkins  v.  Gaff,  2  W.  N.  C.  586;  Drake  v.  Newton, 
23  N.  J.  III. 

83  McCausland  v.  McCausland,  i  Yeates  372.  See  Harrison  v. 
Rowan,  4  W.  C.  C.  32. 

84  Harvester  Co.  v.  Hodge,  6  Dist.  378. 

85  Ibid.  Miller,  J.,  p.  379- 

86  Boreland  v.  St.  Clair,  44  C.  C.  S4i- 

87  Commonwealth  v.  Martin,  4  Dauph.  282;  Johnson  v.  Chester  & 
Media  Electric  R.  Co.,  8  Del.  346.  See  Boreland  v.  St.  Clair,  4  C.  C. 
541 ;    Kocker  v.  Miller,  3  Luz.  L.  R.  44- 

88  Commonwealth  v.  Reilly,  22  Lane.  L.  Rev.  281. 

89  McCorkle  v.  Burns,  5  Binn.  240;   Lacove  v.  Sherwood,  6  Luz.  L. 

R.  147- 
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for  a  new  trial  where  no  improper  influence  is  shown;*"  nor  the 
mere  greeting  by  the  plaintiff  to  a  juryman  whom  he  knew.*^ 
Indeed,  whenever  there  is  any  reason  to  suspect  tampering  with 
the  jury  the  court  will  set  aside  the  verdict.'^ 

c.  Separation  after  verdict. 

There  is  no  ground  for  a  new  trial  in  the  separation  of  a  jury 
after  reaching  a  verdict,  though  they  still  disagreed  on  one  of  the 
questions  submitted  to  them  by  the  court.*^  Again,  where  a  jury 
seals  a  verdict  and  separates  and  later  in  polling  one  juror  dis- 
sents it  is  a  mistrial  and  the  jury  should  be  discharged.**  As- 
signments of  error  relating  to  the  irregular  separation  of  the 
jury  before  verdict  cannot  be  sustained  if  not  supported  by  bills 
of  exception  and  will  be  dismissed.*^ 

d.  Misdescription. 

In  the  absence  of  merits,  the  court  will  not  set  aside  a  verdict, 
because  of  the  misdescription  of  one  of  the  persons  named  in  a 
list  of  special  jurors;'*  nor  because  a  person  stricken  off  the 
list  of  special  jurors,  was  sworn  as  a  talesman.*'  So,  where  a 
relation  of  one  the  plaintiffs  was  sworn  on  the  jury,  and  the 
plaintiffs'  attorney,  on  being  informed  of  it,  offered  to  accept 
another  juror,  to  which  the  defendant  declined  to  assent,  it  is 
no  ground  for  a  new  trial — the  defendant  having  taken  full  de- 
fense on  the  merits.*^     And  if,  after  the  jury  are  sworn,  one 

90  Shomo  V.  Zeigler,  31  L.  I.  205;  Rocher  v.  Miller,  3  Luz.  1,.  R.  44; 
Howley  v.  Acker,  2  Wood.  237. 

91  Clough  V.  Hoffman,  3  Del.  213.  See  Hoffman  v.  Clough,  23  W. 
N.  C. 

92  Montgomery  v.  Scott  Township,  26  P.  I<.  J.  193;  Keegan  v.  Mc- 
Candlers,  7  Phila.  248;   Elkins  v.  Gaff,  2  W.  N.  C.  586. 

93  Connolly  v.  Shannon,  3  Lack.  L.  N.  247. 

94  Kramer  v.  Kister,  187  Pa.  227. 

95  Bradwell  v.  Pittsburgh  &  West  End  Pass.  R.,  139  Pa,  404. 

96  Sparks  V.  Plankinhorne,  4  Yeates  384.  The  statute  requiring  the 
juror's  addition  to  be  returned,  is  merely  directory.  Clark  v.  Common- 
wealth, 29  Pa.  129.  It  is  enough,  that  the  juror  be  sufficiently  identified 
by  name  and  residence,  though  his  occupation  be  not  accurately  stated. 
Quigley  V.  Commonwealth,  84  Pa.  18. 

97  Jordan  v.  Meredith,  3  Yeates  318.  That  a  person  of  a  similar 
name  innocently  answered  to  that  of  a  juror  who  had  been  drawn,  and 
served  on  the  panel,  is  not  necessarily  ground  for  setting  aside  the 
verdict;  it  is  a  matter  of  discretion.  Boyer  v.  Philadelphia  and  Reading 
Railroad  Co.,  35  L.  I.  163.    See  Field  v.  Johnson,  s  W.  N.  C.  404. 

98  Spong  v.  Lesher,  I  Yeates  326.  ., 
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of  the  parties  learn  that  a  juror  has  prejudged  the  case,  he  must 
make  it  known  at  once ;  he  cannot  take  his  chance  of  a  verdict, 
and  rely  upon  it  for  a  new  trial.''  But  if  one  of  a  panel  of  jurors 
answers  to  the  name  of  another  sounding  like  his  own,  counsel 
and  parties  being  ignorant  of  the  mistake,  and  he  participates 
in  rendering  a  verdict,  a  new  trial  will  be  granted.^"" 

e.    Application  for  relief. 

Application  for  relief  from  misconduct  of  a  juror  must  be 
made  at  once;  delay  until  after  taking  the  chances  of  a  verdict 
is  iataV"-  And  if  a  party  is  led  to  believe  that  a  juror  will  not 
consider  his  case  fairly,  he  should  bring  the  matter  immediately 
before  the  court  and  not  wait  to  proceed  by  motion  for  a  new 
trial.^"^  In  like  manner  the  court  of  review  will  not  reverse  a 
judgment  for  misconduct  of  the  jury  after  a  well  considered  re- 
fusal by  the  lower  court  to  grant  a  motion  for  a  new  trial,  the 
basis  for  which  was  an  ex  parte  affidavit  by  one  of  the  parties 
in  interest  on  information  and  belief  without  disclosing  the 
source  of  knowledge.^"* 

10.    Compromise  verdict,  (g) 

That  the  verdict  appears  to  have  been  the  result  of  a  compro- 
mise, is  no  ground  for  a  new  trial. ^°*  Indeed,  a  compromise 
verdict  will  be  sustained  if  responsive  to  the  issue  raised  by  the 
pleadings  though  inconsistent  with  the  theory  on  which  the  case 
was  tried. ^"'^  So,  in  an  action  of  tort,  a  verdict  will  not  be  set 
aside,  on  the  ground  that  the  jurors  each  set  down  a  particular 
sum,  divided  it  by  twelve,  and  returned  the  quotient  as  their  ver- 
dict, in  the  absence  of  any  fraudulent  abuse  of  the  mode  adopt- 
gjj  106     'pjig  j.y]g  appears  to  be  otherwise,  in  an  action  ex  con- 

g    9  Vale  27000. 

99  McCorkle  v.  Binns,  5  Binn.  340. 

100  First  Nat.  Bank  of  Reynoldsville  v.  Ahlers,  7  Dist  99- 

loi  Lycoming  Co.  v.  Wheeland,  14  Dist.  790;  Bentz  v.  South  Bethle- 
hem Borough,  7  North.  107;  Francis  v.  Phila.,  C.  &  J.  Pass.  R.  Co.,  13 
Montg.  176;  Houpt  V.  Hendler,  2  Kulp  400;  Jejorek  v.  Nanticoke  Bor- 
ough, 9  Kulp  501;  Commonwealth  v.  Maltzberry,  3  Lane.  Bar,  No.  31. 

102  Francis  v.  Phila.  C.  &  J.  Pass.  R.  Co.,  13  Montg.  176. 

103  Commonwealth  v.  Harrold,  204  Pa.  154- 

104  Commonwealth  v.  Daly,  11  Dist.  527;  Coyle  v.  Gorman,  i 
Phila.  326. 

los    Blackburn  v.  Young,  16  Dist.  191. 

106    Cowperthwaite  v.  Jones,  a  Dall.  SS-    But  see  Smith  v.  Cheetham, 
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tractu  i^"''  unless  this  be  done  merely  for  the  purpose  of  approxi- 
mation, without  any  agreement  to  abide  by  the  result.^"*  The 
testimony  of  the  jurors  themselves,  however,  is  not  admissible, 
to  impeach  their  verdict,  on  the  ground  of  their  own  miscon- 
duct,^"* or  that  of  their  fellows  i^^"  but  their  affidavits  are  admis- 
sible, in  their  own  exculpation,  to  sustain  the  verdict  ;^^^  or  to 
prove  the  misconduct  of  one  of  the  parties  to  the  suit.^^^ 
II.    Misconduct  of  a  party.(h) 

Any  misconduct  by  the  prevailing  party,  intended  to  affect  the 
jury,  and  tending  to  do  so,  will  be  cause  for  a  new  trial  ;^^*  as,  if 
he  deliver  a  paper  to  the  jury  (not  a  mere  calculation),  without 
leave  of  the  court.^^*  So,  if  an  important  deposition  be  sent 
out  with  the  jury,  even  by  accident.^^"  Any  improper  interfer- 
ence with  the  jurors,  is  sufficient  ground  for  setting  aside  a  ver- 
dict; it  is  not  necessary,  that  an  attempt  to  influence  the  jurors 
should  be  made  by  one  of  the  parties,  or  even  by  his  agent  :^" 
thus,  if  persons  claiming  under  the  same  title  with  a  party,  in 
his  presence,  and  without  objection  by  him,  endeavor  to  prejudice 
a  juror  in  favor  of  the  title,  it  is  ground  for  setting  aside  a  ver- 
dict in  favor  of  such  party.^^'  A  verdict  will  not  be  permitted 
to  stand,  which  has  been  in  any  degree  affected  by  artifice  and 
deception.^^^ 

h    9  Vale  26943. 
3  Caines  57 ;  Harvey  v.  Rickett,  15  Johns.  87 ;  Mitchell  v.  Ehle,  10  Wend. 
595 ;   Kennedy  v.  Kennedy,  3  Harrison  450. 

107  Zuber  v.  Geigar,  2  Yeates  522. 

108  Conklin  v.  Hill,  2  How.  Pr.  6. 

109  Cluggage  V.  Swan,  4  Binn.  150;  Willing  v.  Swasey,  i  Bro.  123; 
Reeder  v.  Corson,  Lewis's  Cr.  L.  407. 

no  White  V.  White,  5  R.  61;  Brewster  v.  Thompson,  Coxe  32;  Nor- 
ton V.  Breitenbach,  I  Pears.  467. 

111  Kennedy  v.  Kennedy,  3  Harrison  45a;  Hutchinson  v.  Consumers' 
Coal  Co.,  36  N.  J.  Law  24. 

112  Ritchie  v.  Holbrooke,  7  S.  &  R.  4S8.  Hutchinson  v.  Sandt,  4 
R.  240. 

113  Blaine  v.  Chambers,  i  S.  &  R.  169;  PhilHpsburgh  Bank  v.  Fulmer, 
2  Vroom  52. 

114  Sheaff  V.  Gray,  2  Yeates  273;  Jessup  v.  Eldridge,  Coxe  401. 

115  Carson  v.  Watson,  4  Phila.  88;    Lonsdale  v.  Brown,  4  W.   C. 

C.  149- 

116  Johnson  v.  Root,  2  Cliff.  108. 

117  Chews  V.  Driver,  Coxe  166. 

118  Hastings  v.  McKinley,  2  E.  D.  Sm.  45. 
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12.  Objectionable  remarks  of  attomey.(i) 

Objectionable  remarks  of  an  attorney  in  the  argument  are  for 
^the  consideration  of  the  court  below  on  a  motion  for  a  new  trial, 
^nd  will  not  be  considered  by  the  appellate  court  as  grounds  for 
reversal."^  Nor  is  a  party  entitled  to  complain  of  the  remarks 
of  counsel  to  the  jury  on  a  trial  if  no  objection  was  made  before 
the  jury  retired,  but  an  allegation  supported  by  affidavit  after 
the  trial  that  counsel  made  objectionable  remarks  to  the  jury,  to 
which  the  attention  of  the  court  had  been  called  at  the  close  of 
the  address  is  ground  for  a  new  trial  if  the  amount  of  the  verdict 
had  been  thereby  affected. ^^^ 

13.  After-discovered  evidence.(j) 

A  new  trial  will  be  granted  on  the  ground  of  the  discovery  of 
new  and  material  evidence  since  the  trial.  The  party  who  moves 
for  a  new  trial,  on  this  ground,  must  satisfy  the  court  that  it  came 
to  his  knowledge  since  the  trial. ^^^  It  must  have  been  discovered 
since  the  trial ;  it  is  not  enough,  that  it  has  been  since  received.^^' 
The  want  of  recollection  of  fact,  which,  by  due  attention,  the 
party  might  have  remembered,  is  not  ground  for  a  new  trial  j'^^* 
nor,  if  the  evidence  might  have,  with  ordinary  diligence,  have 
been  discovered  previously  to  the  trial.^^*  If  the  evidence  were 
known  to  the  plaintiff,  at  the  time  of  trial,  a  new  trial  will  not 
be  granted,  though  he  allege  surprise  as  to  the  testimony  of  the 
defendant's  witnesses  ;^^^  nor,  in  any  case,  where  the  non-pro- 
duction, on  the  trial,  was  the  party's  own  fault  or  negligence."* 

i    9  Vale  26957. 
j    9  Vale  26915. 

119  McNeil  &  Brother  Co.  v.  Crucible  Steel  Co.,  207  Pa.  493. 

120  Nissley  v.  Hoffman,  15  Dist.  271;  Emery  v.  Eagle  Printing  Co., 
19  Dist.  128. 

121  Marshall  v.  Union  Ins.  Co.,  2  W.  N.  C.  411 ;  Moore  v.  Philadelphia 
Bank,  5  S.  &  R.  141;  Connelle  v.  Ziegler,  16  York  169;  Norton  v. 
Breitenbach,  i  Pears.  467;  Commonwealth  v.  Murray,  2  Ash.  41;  Com- 
monwealth V.  Albert,  32  C.  C.  540. 

122  Norton  v.  Breitenbach,  i  Pears.  467. 

123  Fleming  v.  Hollenbach,  7  Barb.  271. 

124  Smith  V.  Summerhill,  5  Lack.  Jur.  375;  Mellinger  v.  Phila.  & 
Reading  R.  Co.,  18  Lane.  L.  Rev.  369;  Forney  v.  Ebersole,  18  Lane.  L- 
Rev.  372;   Gardner  v.  Hookey,  18  Lane.  L.  Rev.  326. 

125  Withers  v.  Ralston,  3  Phila.  412;    Snyder  v.  Brace,  3  Luz.  Leg. 

Ob.  391- 

126  Turnbull  v.  O'Hara,  4  Yeates  446;  Wain  v.  Wilkins,  4  Yeates  461 ; 
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The  testimony  proposed  must  be  shown  to  the  court,  and  it  must 
appear  to  have  been  discovered  since  the  trial  without  want  of 
due  diligence,  to  be  pertinent  to  the  issue,  and  Hkely  to  induce  a 
different  verdict.^^' 

14.  And  could  not  have  discovered  before. 

The  party  moving  for  a  new  trial,  on  the  ground  of  after- 
discovered  testimony,  must  show  that  it  was  not  owing  to  the 
want  of  due  diligence  that  it  did  not  sooner  come  to  his  knowl- 
edge ;^^^  he  must  not  have  been  guilty  of  any  laches.^^*  If,  by 
the  exercise  of  reasonable  diligence,  the  evidence  could  have  been 
previously  obtained,  a  new  trial  will  not  be  granted.^^"  Neither 
inability  to  procure  it  before  trial  from  lack  of  means,^'^  or  ig- 
norance of  the  importance  is  a  proper  excuse  for  not  producing 

15.  Must  be  material  and  not  cumulative. 

The  next  requisite  is,  that  such  evidence  must  be  material;^'' 
it  must  clearly  relate  to  the  subject  of  controversy;^'*  and  must 
tend  to  show  that  injustice  has  been  done  by  the  verdict.^^^  After- 
discovered  evidence,  which  is  merely  cumulative,  is  not  ground 
for  a  new  trial  ;'^'°  nor  evidence  which  is  merely  explanatory  of 
Knox  V.  Work,  2  Binn.  582 ;  Fey  v.  Ryan,  3  Phila.  406 ;  Dodson  v.  Bran- 
son, 7  Phila.  193 ;  Commonwealth  v.  Miller,  5  York  171 ;  Stewart  v.  Press 
Co.,  I  C.  C.  247;   Keller  v.  Hostetter,  3  Lane.  Bar  15. 

127  Marsh  v.  Moser,  i  Wood.  218;  Commonwealth  v.  Haines,  38  I<. 
I.  94. 

128  Stanton  v.  Keramerer,  5  Kulp  114;  Heffron  v.  Railway  Co.,  4 
Lack.  Jur.  307. 

129  Commonwealth  v.  Luphold,  2  Pears.  124. 

130  Taylor  v.  Lyon  Lumber  Co.,  13  C.  C.  235;  Gardner  v.  Hookey, 
18  Lane.  L.  Rev.  326;  Commonwealth  v.  Miller,  S  York  171;  Common- 
wealth V.  Myers,  16  York  106. 

131  Commonwealth  v.  Brubaker,  32  C.  C.  344. 

132  Hillary  v.  Duron,  5  Phila.  170;  McGuire  v.  Fitzpatrick,  8  Montg. 
79;  Collins  V.  Lynch,  7  Kulp  15;  Slattery  v.  Supreme  Tent  of  Macca- 
bees, 19  Super.  Ct.  108. 

133  Wain  V.  Wilkins,  4  Yeates  461;  Kensington  Bank  v.  Little,  7  W. 
N.  C.  406. 

134  Rodel  V.  Bell,  6  Phila.  207. 

13s  Machell  v.  Anderson,  5  Kulp  433;  Hicks  v.  Line,  2  Pears.  156; 
Mush  v.  Moser,  i  Wood.  218. 

136  Commonwealth  v.  Flanagan,  7  W.  &  S.  415;  Ruddy  v.  Ruddy,  6 
Kulp  297;  Commonwealth  v.  Wise,  18  York  169;  Bleakley  v.  Adelman, 
31  C.  C.  159;  Weber  v.  Harrisburg,  8  Dauphin  147;  Gazzam  v.  Reading, 
202  Pa.  231. 
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what  was  given  at  the  trial ;"'  nor  is  evidence  which  merely  goes 
to  discredit  witnesses  previously  examined."^  But  a  new  trial 
may  be  granted;  on  the  subsequent  discovery  of  evidence  which 
tends  to  prove  that  a  material  part  of  the  plaintiff's  testimony 
was  false."^ 

16.  And  ought  to  produce  a  different  result. 

To  justify  the  granting  of  a  new  trial,  on  the  ground  of  after- 
discovered  evidence,  it  must  afford  sufficient  ground  for  the  be- 
lief, that  the  verdict  rendered  was  erroneous;""  it  must  be  so 
material  that  it  would  probably  produce  a  different  verdict."^ 
It  should  be  manifest  that  injustice  has  been  done  to  the  party, 
or  that  the  new  evidence  would  materially  vary  the  complexion 
of  the  cause.^*^  In  considering  the  motion,  the  court  will  not 
inquire  whether,  taking  the  newly-discovered  testimony  in  con- 
nection with  that  exhibited  on  the  trial,  a  jury  might  be  induced 
to  give  a  different  verdict,  but  whether  the  legitimate  effect  of 
such  evidence  would  require  a  different  verdict.^*^  The  question, 
therefore,  is  (supposing  all  the  testimony,  new  and  old,  before 
another  jury),  not  whether  they  might,  but  whether  they  ought  to 
give  another  verdict.^** 

17.  Exercise  of  judicial  discretion.    Affidavit. 

In  an  action  of  assumpsit  in  which  the  parties  contradict  each 
other  in  ways  which  the  defendant  was  not  bound  to  anticipate 
and  was  not  prepared  to  meet,  the  court  will  grant  a  new  trial 
where  the  defendant  proposes  to  offer  the  testimony  of  several 
witnesses  to  contradict  the  plaintiff's  testimony .^''^  In  such  a  case 
it  is  said  that  the  rule  concerning  cumulative  evidence  should  be 

137  Thomas  v.  French,  6  Phila.  539.  ' 

138  Ream  v.  Oldweiler,  2  Leg.  Gaz.  147;  Schultz  v.  Bear  Creek  Oil 
Co.,  6  Del.  393. 

139  Struthers  v.  Wagner,  6  Phila.  262;  Wurts  v.  Walton,  6  Phila.  578. 

140  Wolfinger  v.  Fenton,  2  Phila.  19;  Commonwealth  v.  Thompson,  4 
Phila.  21S ;   Commonwealth  v.  Thomas,  i  Pitts.  297. 

141  Commonwealth  v.  Sisco,  10  Kulp  412;  Commonwealth  v.  Myers, 
16  York  106;    Mellinger  v.  Pennsylvania  R.  Co.,  229  Pa.  122. 

142  Machell  v.  Anderson,  5  Kulp  433 ;   Marsh  v.  Moser,  i  Wood.  218. 

143  Commonwealth  v.  Miller,  S  York  171. 

144  Commonwealth  v.  Flanigan,  7  W.  &  S.  424;  Kinderline  v.  Phelin, 
I  Phila.  343;  Taylor  v.  Lyon  Lumber  Co.,  13  C.  C.  235;  Commonwealth 
V.  Albert,  16  Dist.  759- 

14s    Moore  v.  Webster,  14  C.  C.  433- 

4 


992         Common  Law  Practice  in  Pennsylvania. 

drawn  with  less  strictness.^*'  Again,  an  order  discharging  a  rule 
to  vacate  a  judgment  entered  on  a  verdict  and  for  a  new  trial  on 
the  ground  of  fraud  and  after-discovered  evidence  is  a  matter 
within  the  sound  discretion  of  the  court,  sitting  as  a  court  of 
equity,  and  while  such  order  is  not  conclusive  on  the  appellate 
court  it  has  great  persuasiveness.^*^  And  when  after-discovered 
evidence  is  cumulative  and  the  effect  doubtful  in  changing  the  re- 
sult, the  discretion  of  the  trial  judge  is  granting  or  refusing  a 
new  trial  will  not  be  overruled  unless  he  has  abused  his  author- 
ity.^*' Says  Mestrezat,  P.  J. :  "The  party  applying  for  the  new 
trial  must  satisfy  the  court  that  the  newly  discovered  evidence, 
and  not  the  newly  discovered  witnesses  by  whom  the  fact  may 
be  established,  has  come  to  his  knowledge  since  the  trial.  If, 
with  ordinary  diligence,  a  party  can  discover  previously  to  the 
trial  the  evidence  he  proposes  to  submit  on  a  trial  it  is  his  duty 
to  do  so.  The  party  seeking  a  new  trial  must  not  be  guilty  of 
laches.""' 

Again,  a  motion  for  a  new  trial,  as  we  have  seen,  is  an  appeal 
to  the  discretion  of  the  court,  the  controlling  consideration  being 
"what  is  just  and  right."  Therefore,  in  an  ordinary  action  to  re- 
cover for  injuries  if  a  motion  for  judgment  non  obstante  vere- 
dicto based  on  a  point  reserved  to  that  effect  would  prevail,  a 
motion  for  a  new  trial  will  be  granted  which  is  based  on  evidence 
discovered  after  the  trial  from  an  unexpected  source.^^"  Facts 
known  before  the  trial  to  one  of  several  joint  defendants,  trad- 
ing as  partners,  cannot  be  regarded  as  after-discovered  evidence, 
although  unknown  to  the  others.^^^ 

A  motion  for  a  new  trial,  on  this  ground,  must  be  based  on 
affidavit,  containing  the  names  of  the  witnesses,  and  what  they 
are  expected  to  prove  ;^°^  and  the  rule  must  be  sustained  by  de- 
position,^^^    with    opportunity    for    cross-examination.^^*     The 

146  Ibid. 

147  Gazzam  v.  Reading,  202  Pa.  231. 

148  Millinger  v.  Pennsylvania  R.  Co.,  220  Pa.   122. 

149  Green  v.  Reed,  8  Dist.  503,  504. 

150  Usher  v.  Scranton  Railway  Co.,  13  Dist.  813. 

151  McGeeghan  v.  Hughes,  17  Dist.  421. 

152  Knorr  v.  Beck,  i  Phila.  14s;  Kinderline  v.  Phelin,  i  Phila.  343; 
Benedict  v.  Penna.  Coal  Co.,  6  Kulp  221. 

153  Paul  V.  Casselberry,  3  W.  N.  C.  273;  Greenwood  v.  Iddings,  i 
Phila.  28. 

154  Kinderline  v.  Phelin,  i  Phila.  343. 


New  Trial  and  Arrbst  op  Judgment.  993 

practice  differs  Somewhat  in  the  counties,  and  in  Lancaster 
county,  perhaps  in  others,  the  affidavit  cannot  be  added  without 
leave  of  the  court  after  the  reasons  have  been  filed  and  the  rule 
granted."-''  Nor  is  the  plaintiff  entitled  to  a  rule  on  the  defend- 
ant to  file  for  inspection  the  names  and  addresses  of  witnesses 
by  whom  new  facts  are  to  be  established.^^^ 

18.    Illness  and  absence.(k) 

The  sudden  illness  of  counsel,  as  well  as  the  sudden  illness  of 
a  witness,  would  be  a  good  reason  for  a  new  trial.^°'  Where  the 
defendant  was  out  of  the  commonwealth,  his  witnesses  absent, 
and  his  attorney  prevented,  by  sudden  indisposition,  from  being 
present,  it  was  held  that  a  new  trial  should  be  granted  ;^°*  but  a 
new  trial  was  refused,  where  a  verdict  had  passed  for  the  plain- 
tiff, on  the  evidence  of  one  witness ;  and  the  defendant  being  ab- 
sent from  home,  at  the  time  of  the  trial,  was  unprepared  to 
meet  it.^""  It  is  a  general  rule,  that  neither  the  mistake  nor  the 
absence  of  counsel,  if  voluntary  or  accidental,  is  a  ground  for  a 
new  trial.""  Where,  however,  the  defendant's  attorney  had 
conversed  with  the  partner  of  the  plaintiff's  attorney,  whom  he 
supposed  to  be  also  attorney  for  the  plaintiff,  and  was  misled  by 
him  as  to  the  time  when  the  case  would  be  called  on,  a  new  trial 
was  ordered,  on  payment  of  all  the  costs  by  the  defendant.^^^ 

It  is  no  ground,  however,  for  a  new  trial,  that  the  defendant 
did  not  know  on  what  day  of  the  term  his  case  would  be  tried ; 
nor  that  the  defendant's  attorney  was  absent,  when  the  case  went 
to  the  jury,  and  the  plaintiff's  counsel  agreed,  before  the  record- 
ing of  the  verdict,  to  open  the  case."^  No  mere  engagement  of  a 
business  character  will  be  received  as  an  excuse  for  the  non-ap- 
pearance of  counsel.  Thus,  where  the  counsel  for  the  defendant 
made  oath,  that  in  his  capacity  as  counsel  for  the  Humane  So- 
ciety of  New  York,  he  was  obliged  to  visit  the  jail,  on  the  very 
day  that  the  trial  took  place,  and  offered  to  pay  all  costs,  a  new 

k    9  Vale  26901. 

155  Dietrich  v.  Lancaster,  21  Lane.  L.  Rev.  203,  affd.  212  Pa.  566. 

156  Fields  V.  Gett,  20  York  65. 

157  Fiss  V.  Smith,  i  Bro.  app.  Ixxi. 
158,   Honore  v.  Murray,  3  Dana  31. 

159  Leedom  v.  Pancake,  4  Yeates  183. 

160  Fiss  V.  Smith,  i  Bro.  app.  Ixxi ;  Gorgerat  v.  McCarty,  i  Yeates  253. 

161  Sayer  v.  Finck,  2  Caines  336. 

162  Alen  V.  Donelly,  i  McCord  113;   Greatwood  v.  Sims,  2  Chit.  269. 
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trial  was  refused.^^'  Absence  of  counsel,  to  be  a  good  ground, 
must  be  on  an  engagement  in  another  court;  a  new  trial  was 
consequently  refused,  where  counsel  was  telegraphed  for  to  Har- 
risburg  from  Philadelphia,  "on  professional  business,"  and  had 
communicated  the  fact  (though  not  the  cause)  to  the  judge.^" 
Motions  Were  refused,  where  the  attorney  of  one  party  was, 
by  an  accidental  interchange  of  cases,  misled  as  to  the  position 
of  his  cause,  and  was  thus  absent  ;i*'  where  the  plaintiff  took  a 
verdict  in  the  absence  of  the  defendant  and  his  attorney,  who 
were  out  of  court,  endeavoring  to  obtain  the  christian  name  of  a 
material  witness  in  the  case,  when  it  was  called  5^"^  where  the  de- 
fendant's counsel  was  absent  at  the  time  of  the  trial  of  a  case, 
relying  on  the  promise  of  his  advisary  to  notify  him;^®^  where 
the  defendant,  his  attorney  and  witnesses  were  absent  at  the  time 
of  the  verdict,  in  consequence  of  an  erroneous  impression  that 
the  case  was  continued;^**  and  where  the  verdict  was  taken 
when  the  defendant  and  his  witnesses  went,  by  mistake,  into  the 
wrong  court-room,  while  his  counsel  was  absent  in  another 
court,  under  the  promise  of  plaintiff's  counsel  to  send  for  him, 
when  the  case  was  called.^*^    Nor  is  it  a  good  reason,  that  the 

163  Post  V.  Wright,  I  Caines  iii. 

164  Olden  V.  Litzenburg,  i  Phila.  204. 

i6s  Vandergrift  v.  Malcomson,  District  Court,  Phila.  Motion  to  take 
off  non-suit.  Per  curiam.  With  every  disposition  to  assist  counsel, 
where  a  mistake  has  occurred,  by  which  a  nonsuit  has  been  entered,  we 
cannot  do  so,  in  this  case.  It  might  present  a  different  case,  were  it 
shown  to  us,  that  the  claim  is  now  barred  by  the  statute  of  limitations: 
that,  however,  is  not  the  case,  and  the  only  matter  is  merely  one  of  costs. 
We  think  it  best,  to  adhere  strictly  to  the  rule.  The  counsel  left  the 
court,  while  the  case  was  on  trial;  he  left  no  one  in  charge  of  the  case; 
no  memorandum  of  where  he  was  going;  it  was  said,  he  went  to  his 
office;  when  he  returned,  No.  10  was  on  trial;  when  concluded,  he  was 
told  that  No.  11  had  been  nonsuited.    All  this  was  true. 

166  Field  V.  Sergeant,  i  Phila.  72. 

167  Tams  V.  Graeff,  I  Phila.  70. 

168  Duffy  V.  McGettigan,  Dist.  Court,  Phila.,  15  June,  1850. 

169  Woodward  v.  Hindley,  Dist.  Court,  Phila.,  IS  June,  1850.  Motion 
for  a  rule  for  a  new  trial.  Per  curiam.  The  allegation  is,  that  the  de- 
fendant went,  by  mistake,  to  the  wrong  co\irt-rooin,  with  his  witnesses, 
and  that  his  counsel,  being  engaged  in  the  criminal  court,  depended  upon 
the  promise  of  plaintiff's  counsel  to  send  for  him,  in  the  event  of  the 
case  being  called.     Neither  reason  is  of  any  avail,  and  both  together 
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verdict  was  taken  during  the  temporary  absence  of  counsel,  who 
was  waiting  for  a  cause  in  another  court."" 

19.  Want  of  notice. 

Where  the  party  or  his  counsel  have  had  no  notice  of  the  trial, 
or  such  notice  has  been  imperfect,  or  had  a  tendency  to  mislead, 
or  been  insufficient  for  their  information,  a  new  trial  should  be 
granted  ;"^  but  where  the  party  has  gone  astray,  from  his  own 
negligence,  or  appeared  and  taken  defense,  without  notice,  the 
practice  is  otherwise."-  If  the  cause  is  not  on  the  general  list, 
the  defendant  must  have  actual  notice  of  the  trial.^^^  And  an 
agreement  not  to  put  a  case  on  the  trial  list  is  binding.^^*  More- 
over an  objection  that  the  case  is  improperly  on  the  trial  list 
must  be  made  to  the  sitting  judge.^'^  And  where  an  issue  is 
framed  after  the  issuing  of  a  venire  the  issue  may  be  tried  be- 
fore the  jury  summoned  thereunder  if  it  was  issued  more  than 
thirty  days  before  the  day  set  for  trial. ^'^ 

20.  Mistake.  (1) 

Where  the  cause  has  been  prejudiced,  for  some  misconception 
of  the  judge,  or  mistake  of  the  party  of  his  counsel,  which  could 
not  have  been  avoided,  by  ordinary  prudence  and  care,  a  new 
trial  will  be  allowed.  Thus,  for  a  mistake  in  calling  and  swear- 
ing a  jury  the  remedy  is  by  a  rule  for  a  new  trial,  and  not  by  a 

1    9  Vale  26974. 
make  the  case  no  stronger.     If  we  aim  at  regularity,  certainty  and  dis- 
patch in  the  trial  of  causes,  we  must  have  rigid  rules,  and  rigidly  adhere 
to  them.    Rule  refused. 

170  Dickson  v.  Elson,  District  Court,  Phila.,  23  Dec,  1848.  Motion 
for  a  rule  for  a  new  trial.  Per  curiam.  We  should  be  glad  to  help  the 
plaintiff  in  this  case,  but  it  would  be  too  dangerous  a  precedent  to  es- 
tablish, that  a  counsel  waiting  for  a  cause  in  another  court,  should  be 
deemed  a  sufficient  apology  for  not  answering  to  the  cause  here.  The 
proper  mode  of  avoiding  all  difficulty  is,  to  let  his  client,  or  some  one 
else,  answer  to  the  case,  and  then  send  for  him.    Motion  dismissed. 

171  Bingley  v.  Morrison,  3  Doug.  402;  I^isher  v.  Parmelee,  i  Wend. 
22.  See  Lincoln  v.  Vanhorn,  I  Dall.  241.  The  trial-list  is  sufficient 
notice  to  the  parties.    Whitaker  v.  Terry,  4  W.  N.  C.  526. 

172  Wolfe  V.  Horton,  3  Caines  86;   Bander  v.  Covill,  4  Cow.  60. 

173  Cecil  V.  Lebenstone,  2  Dall.  95. 

174  Hunsicker  v.  Williston,  i  Mona.  585.     See  Miller  v.  McCullough, 

6  Dist.  557- 

17s    Burke  v.  Allen,  10  W.  N.  C.  138. 
176    Stamey  v.  Barkley,  211  Pa.  313. 
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motion  to  set  aside  the  verdict.^^'  Likewise  if  an  amendment  of 
a  statement  is  refused  in  the  trial  under  a  misapprehension  by 
the  court  a  new  trial  will  be  granted.^'*  And  where  the  judge 
misapprehended  a  material  fact,  and  misdirected  the  jury,  a  new 
trial  has  been  granted.^''  A  verdict,  in  a  penal  action,  however, 
will  not  be  set  aside,  when  given  for  the  defendant,  unless  it 
has  been  procured  by  mistake  of  the  judge.^*"  A  new  trial  will 
be  granted,  where  it  appears  that  there  was  such  a  mistake  in 
the  bill  of  particulars  as  to  mislead  the  defendant  ;^'^  and  a  new 
trial  was  granted,  for  a  mistake  by  the  jury,  in  the  value  of  for- 
eign money.^*^  The  court  will  not,  however,  grant  a  new  trial 
on  the  ground  of  a  claim,  which  the  party  might  have  brought 
forward  at  the  trial,  but  did  not.^*^  Although  relief  will  be 
granted  when  an  innocent  mistake  of  counsel  is  made,  this  will 
not  be  the  case,  when  it  appears  that  the  same  result  would  have 
taken  place,  from  a  want  of  evidence  on  the  merits.^^* 

Counsel  should  call  the  attention  of  the  court  at  the  time  to  a 
misstatement  of  the  evidence  in  the  charge  ;^'^  otherwise  advan- 
tage cannot  be  taken  of  it  in  a  motion  for  a  new  trial.^*° 

177  Daniels  v.  Walton,  28  C.  C.  526. 

178  Jones  V.  Linden,  i  Dist.  725. 

179  Smith  V.  George  Brown's  Sons,  19  Dist  632,  citing  Cowperthwaite 
V.  Jones,  2  Dall.  55;  TurnbuU  v.  O'Hara,  4  Yeates  446;  Commonwealth 
V.  Eberle,  3  S.  &  R.  9;  Mercer  v.  Watson,  9  Lane.  Bar  53;  Common- 
wealth V.  Duff,  7  Super.  Ct.  41S ;   Moore  v.  Webster,  14  C.  C.  433. 

180  Clay  V.  Sweet,  4  Bibb  255. 

181  Pfeffer  v.  Martin,  District  Court,  Phila.,  July,   1848.    MS. 

182  Betts  V.  Death,  Add.  267. 

183  McDermott  v.  United  States  Insurance  Co.,  3  S.  &  R.  604.  And 
see  Wright  v.  Milbank,  9  Bos.  672.  In  an  action  on  a  policy  of  insurance, 
by  mistake  of  a  witness,  failed  to  produce  a  necessary  document,  to 
prove  a  breach  of  the  convoy  act,  a  new  trial  was  granted,  to  let  him  into 
this  defense,  after  a  verdict  for  the  plaintiff  on  the  merits.  D'Aguilar 
V.  Tobin,  2  Marsh.  265. 

184  Gault  V.  Mitchell,  District  Court,  Phila.,  supra,  §634  n.  A  new 
trial  has  been  granted,  on  the  affidavit  of  a  material  witness,  that  he 
had  made  a  mistake  in  giving  his  testimony.  Richardson  v.  Fisher,  I 
Bing.  145- 

185  Smith  V.  George  Brown's  Sons,  19  Dist.  632. 

186  Provident  Life  &  Trust  Co.  v.  Philadelphia,  202  Pa.  78;  Kuntz  v. 
Railroad  Co.,  206  Pa.  162 ;  Commonwealth  v.  Razmus,  210  Pa.  609 ;  Medis 
V.  Bentley,  216  Pa.  324. 
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21.    Surprise.(m) 

Where  a  party  or  his  counsel  has  been  taken  by  surprise,  by 
some  accidental  circumstance,  which  could  not  have  been  fore- 
seen, and  in  which  no  laches  could  be  ascribed  to  either  of  them, 
a  new  trial  will  be  awarded;  particularly,  if  the  court  think  the 
verdict  against  the  weight  of  evidence.  Thus,  where  the  plain- 
tiff's witness  has  made  a  different  statement  to  him,  before  the 
trial,  a  new  trial  will  be  granted,  on  the  ground  of  surprise;"^ 
so,  where  there  is  strong  reason  to  believe  that  two  witnesses, 
who  had  sworn  to  a  payment,  had  been  tampered  with.^*^  Where 
a  party  is  surprised,  by  an  unexpected  attack  upon  the  character 
of  one  of  the  most  important  witnesses,  made  near  the  close  of 
the  trial,  and  in  the  absence  of  the  witness,  a  new  trial  will  be 
granted  ;^*^  and  so  also,  where  the  pleadings  are  general,  and  the 
plaintiff,  in  conclusion  to  the  jury,  relies  upon  an  entirely  dif- 
ferent case,  arising  out  of  the  whole  testimony,  a  new  trial  will 
be  awarded  to  the  defendant,  on  the  ground  of  surprise.^'"  But 
the  granting  of  a  new  trial,  on  the  ground  of  surprise,  is  a  matter 
of  sound  discretion  ;^°^  it  will  not  be  allowed,  where  the  party 
has  taken  his  chance  of  a  verdict,  without  asking  for  a  contin- 
uance ;^^^  nor  where  the  defense  consists  of  a  set-off,  which  may 
be  recovered  in  another  action. ^^'  That  a  witness  stated  as  a 
fact,  what  afterwards  turned  out  to  be  mere  hearsay,  is  not 
ground  for  a  new  trial  ;^°*  but  where  the  plaintiff,  on  the  trial, 
was  led  to  believe  that  to  the  plea  of  non  est  factum,  an  affidavit 
denying  execution  had  been  added,  and  being  surprised,  was  un- 
able to  give  proof  of  execution,  and  it  turned  out  that  no  denial 
had  been  made  of  execution,  the  court  granted  a  new  trial.^'" 
Where,  however,  the  plaintiff,  having  produced,  on  the  trial,  an 
agreement  by  the  defendant  to  settle  and  pay  costs,  of  which  the 

m    9  Vale  26900. 

187  Betts  V.  Hayward,  7  Phila.  158. 

188  Peterson  v.  Barry,  4  Binn.  481. 

189  Bishop  V.  Lehman,  9  Phila.  112. 

190  Bitting  V.  Mowry,  I  Miles  216. 

191  Martin  v.  Marvine,  i  Phila.  280;    First  Nat.  Bank  of  Bangor  v. 
American  Bangor  Slate  Co.,  16  Dist.  860. 

192  Beaumont  v.  Gray,  3  Luz.  h.  Reg.  129;   Carr  v.  Gale,  i  Curt.  384- 

193  Rhoads  v.  Jermon,  25  L.  I-  28. 

194  McGee  v.  Kinsey,  i  Phila.  326. 

195  Commonwealth  v.  Farrell,  District  Court,  Phila.,  April,  1847-   MS. 
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defendant's  counsel  denied  all  knowledge,  and  required  proof, 
which  the  plaintiff  was  unable  to  give,  and  was  consequently 
nonsuited,  the  court  refused  to  take  off  the  nonsuit.^'' 

A  verdict  will  not  be  set  aside,  merely  because  the  party  went 
to  trial  unprepared;"'  as,  where  an  unsubpoenaed  witness  was 
not  present  at  the  trial. ^^*  The  mere  absence  of  the  defendant, 
or  his  counsel,  is  not  ground  for  a  new  trial  ;^°°  but  a  new  trial 
was  granted,  where  the  plaintiff's  counsel  had  been  under  the 
erroneous  impression  that  the  case  was  undefended,  which  he 
communicated  to  the  court,  who  would  otherwise  have  sent  or 
waited  for  the  defendant's  attorney  f""  a  new  trial,  however,  will 
never  be  granted,  on  the  ground  of  the  absence  of  counsel,  unless 
it  be  clearly  shown  that  a  different  result  would  have  been 
reached,  had  the  counsel  been  present.^"^ 

196  Milke  V.  Kurlbaum,  Dist.  Court,  Phila.,  18  March,  1848.  Motion 
to  take  off  nonsuit.  Per  curiam.  We  would  be  glad  to  help  the  plaintiff 
ip  this  case,  but  we  cannot  do  so.  On  the  trial,  he  produced  an  agree- 
ment by  the  defendant  to  settle  and  pay  the  costs;  he  had  no  proof  of 
the  agreement;  defendant's  counsel  denied  all  knowledge  of  his  client's 
signature ;  the  plaintiff  had  no  evidence  to  prove  his  case,  and,  of  course, 
was  nonsuited.  He  ought  to  have  been  ready,  at  all  events,  to  have 
proved  the  settlement;  it  is  absolutely  necessary  to  enforce  upon  parties 
and  their  counsel,  active  vigilance  in  preparation  for  and  attention  to 
their  cases  on  the  list;  the  rights  of  other  suitors  as  well  as  their  own 
are  involved.    Motion  refused. 

197  Leedom  v.  Pancake,  4  Yeates  183;  Hillary  v.  Duross,  S  Phila. 
170;   Gray  v.  Singerly,  6  Phila.  539. 

ig8  Kelly  v.  Holdship,  i  Bro.  36;  Robinett  v.  Lair,  District  Court, 
Phila.,  23  Dec,  1848.  Motion  for  a  rule  for  a  new  trial.  Per  curiam. 
This  motion  is  made  because  the  temporary  absence  of  a  witness,  who 
was  attending  voluntarily  without  a  subpoena.  It  is  clear,  that  a  party, 
under  our  system,  is  never  safe,  unless  he  has  all  witnesses  under  sub- 
poena. Here,  no  attachment  would  have  been  sent,  and  to  have  continued 
the  cause  on  such  ground,  would  be  to  open  the  doors  to  an  evasion  of  all 
the  rules  which  have  been  made  for  the  purpose  of  enforcing  a  trial  of  a 
cause,  and  of  obviating,  to  some  extent,  at  least,  the  vexatious  delays  in 
the  administration  of  justice,  of  which  so  much  just  complaint  has  been 
made.    Rule  refused. 

199  Fiss  V.  Smith,  i  Bro.  app.  Ixxi;  Field  v.  Sergeant,  i  Phila.  72; 
Tams  v.  Graeff,  i  Phila.  70;  Meyer  v.  Smith,  7  Phila.  105;  Harris  v. 
Govett,  3  W.  N.  C.  s6o. 

200  Hanbest  v.  Hinkle,  S  Phila.  17. 

201  Brock  V.  Richardson,  9  Phila.  233;  Prowattain  v.  Townsend,  9 
Phila.  233. 


New  Trial  and  Arrest  of  Judgment.  999 

22.  Withdrawal  of  juror,(n) 

A  new  trial  will  be  granted  if  the  trial  judge  refuses  to  with- 
draw a  juror  on  request  of  the  plaintiff  because  the  defendant's 
counsel  persisted  in  giving  to  the  jury  information  drawn  from  a 
diary  which  the  court  had  ruled  as  incompetent  evidence  ;^"^  or 
if  counsel  goes  entirely  outside-  of  the  evidence  and  expresses 
his  opinion  of  the  witnesses  on  the  opposing  side  from  his  knowl- 
edge of  them.^°'  But  a  new  trial  should  not  be  granted  if  counsel 
stated  to  the  jury  facts  of  his  own  knowledge  of  which  there  was 
.  no  evidence  in  the  case;  the  only  occasion  on  which  a  new  trial 
should  be  granted  on  this  ground  is  where  the  court  is  convinced 
that  the  injurious  effects  of  such  a  statement  were  not  wholly 
destroyed  by  the  court's  correction.^"*  If,  after  the  argument  of 
a  motion  for  a  new  trial,  the  stenographer's  notes  of  testimony 
are  lost  whereby  it  is  impossible  for  the  losing  party  to  present 
fully  his  case  for  review  a  new  trial  will  be  granted.^°°  But  the 
discovery  after  verdict  that  one  of  the  jurors  sworn,  and  who 
joined  in  rendering  the  verdict  was  not  a  resident  of  the  county 
at  the  time  of  the  trial,  nor  when  his  name  was  put  in  the  jury 
wheel,  is  not  sufficient  ground  for  a  new  trial.^""  A  motion  to 
withdraw  a  juror  and  continue  the  case  for  objectionable  remarks 
made  by  counsel,  or  for  other  good  reason,  is  addressed  to  the 
sound  judicial  discretion  of  the  trial  court,  whose  action  is  re- 
viewable only  for  abuse  of  discretion.^""* 

23.  Excessive  or  inadequate  damages,  (o) 

If  damages  given  are  either  so  large  or  so  small  as  to  create 
the  conviction  that  the  jury  acted  under  the  influence  of  a  per- 
verted judgment,  a  new  trial  should  be  granted.^"'  The  rule  is 
applied  whenever  the  jury,  disregarding  the  measure  of  damages 

n    9  Vale  27021. 
o    9  Vale  26990. 

202  Stern  v.  Johnson,  33  C.  C.  30S ;  Isobar  v.  Benedetto,  20  Dist.  799. 
See  Chap.  23,  §42. 

203  Shaylor  v.  Chase,  19  C.  C.  621. 

204  Ruddy  V.  Ruddy,  S  C.  C.  544;  U.  S.  Circle  Swing  Co.  v.  Reynolds, 

224  Pa.  577- 

205  James  v.  French,  S  C.  C.  270. 

206  Baird  v.  Otte,  2  Dist.  449-  ,  ,         „    „ 
206a  Lopresti  v.  Lulkin,  49  Super.  Ct.  417;  Commonwealth  v.  Ezell, 

21  Pa.  293 ;  Commonwealth  v.  Striepeke,  32  Super.  Ct.  82. 

207  Griffiths  V.  Wilkes-Barre  City,  2  Dist.  81. 
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laid  down  by  the  court,  establish  one  of  their  own,^°*  especially 
when  in  so  doing  they  are  actuated  by  sympathy,^"'  prejudice, 
passion/^"  or  corruption.^^^  They  have  thus  improperly  acted 
on  many  occasions  relating  to  injuries  growing  out  of  the  taking 
or  use  of  land.  Thus  if  the  damages  fixed  by  the  jury  on  appeal 
from  the  award  of  viewers  greatly  exceed  those  fixed  by  the  jury 
of  view,  this  is  a  good  reason  for  granting  a  new  trial.^^^  Ex- 
cessive damages  are  often  given  in  cases  of  negligence,  but  they 
must  be  clearly  and  immoderately  excessive  to  justify  the  grant- 
ing of  a  new  trial. ^^^  The  amount  must  not  only  be  greater  than 
those  the  court  would  have  awarded,  but  so  excessive  as  to  of- 
fend the  conscience  and  judgment  of  the  court.^^*  The  conse- 
quence to  the  losing  party  however  of  manifest  hardship  is  no 
ground  for  granting  a  new  trial.^^^  Likewise  in  action  on  con- 
tracts if  the  damages  are  clearly  larger  than  the  evidence  will 
justify,  there  must  be  a  new  trial.^^*  Prior  to  the  statute  of 
1 89 1  ^^'  the  only  remedy  for  an  excessive  verdict  was  a  motion 
for  a  new  trial,  but  since  that  time  the  courts  have  been  able  to 
deal  in  these  matters  in  a  different  manner.^^* 

In  all  cases  when  the  damages  in  the  opinion  of  the  court  are 
too  large,  an  order  may  be  made  for  a  new  trial  unless  the 
plaintiff  stipulates  to  remit  a  portion  of  the  verdict.^^*  But  the 
court  is  not  warranted  in  setting  aside,  reducing  or  modifying 
verdicts  for  personal  injuries  unless  unfairness,  mistake,  par- 

208  Wilson  V.  Whittaker,  5  Phila.  358;  L,e  Van  v.  Pennsylvania  R. 
Co.,  s  W.  N.  C.  293. 

209  Bartholomew  v.  Speer,  7  North.  152. 

210  Holden  v.  Pennsylvania  R.  Co.,  169  Pa.  i. 

211  Steever  v.  Beehler,  I  Miles  146;  Reuck  v.  McGregor,  3  Vroom 
N.  J.  70. 

212  Springer  v.  Baltimore  &  Phila.  R.  Co.,  3  Del.  139;    9  Vale  26993. 

213  Gibbon  V.  Pennsylvania  R.  Co.,  8  Kulp  492. 

214  Hill  V.  Witsill,  10  Del.  156. 

215  Standard  Mutual  Life  Ins.  Co.  v.  Neal,  6  Del.  438. 

216  Eastwick  V.  Kugg,  i  Dall.  222;    9  Vale  26992. 

217  See  Chap.  23,  §95. 

218  Vallo  V.  U.  S.  Express  Co.,  147  Pa.  404. 

219  Moore  v.  Mishler,  2  Wood.  99.  In  Makler  v.  Dunn,  15  Dist.  273, 
a  verdict  of  slander  was  reduced  from  $1000  to  $500;  in  Wirsing  v. 
Smith,  222  Pa.  8,  the  judge  ordered  a  new  trial  unless  there  was  a  re- 
duction in  the  verdict  from  $45,000  to  $35,000  if  accepted  and  paid  within 
a  specified  period. 
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tiality,  prejudice  or  corruption  be  shown  or  the  damages  appear 
to  be  grossly  exhorbant.^^" 

And  if  there  be  a  second  trial  and  a  second  verdict  for  ex- 
cessive damages,  the  court  will  not  preemptorily  set  it  aside,  but 
give  the  plaintiff  the  option  to  reduce  the  amount.^"  And  in  all 
cases  of  tort,  except  criminal  conversation,  the  court  has  the 
power  to  grant  a  new  trial  where  the  damages  are  excessive  ;^^^ 
and  will  do  so  when  the  verdict  is  manifestly  the  result  of  pas- 
sion, prejudice,  partiality  or  corruption.^"  But  the  court  will 
not  grant  a  new  trial  in  trover  on  the  ground  that  the  damages 
are  excessive  where  the  value  of  the  property  is  correctly  ascer- 
tained.^^* Nor  is  such  an  alternative  order  the  subject  of  error 
on  appeal,^^^  for  it  is  perfectly  proper  in  a  trial  court  to  offer  a 
choice  between  a  reduction  of  damages  or  a  new  trial. ^^^  And 
when  a  verdict  for  the  plaintiff  in  trespass  is  in  the  opinion  of  the 
judge  excessive,  considering  only  the  damages  suffered  to  the 
time  of  the  impetration  of  the  writ,  he  may  in  his  discretion  per- 
mit it  to  stand  by  imposing  terms  on  the  plaintiff  to  file  a  release 
of  all  damages  to  the  date  of  the  verdict.^^^ 

If  the  jury  find  for  the  plaintiff  and  disregard  the  instructions 
of  the  court  on  the  question  of  damages  the  verdict  must  be  set 
aside.^^^  But  a  new  trial  will  not  be  granted  to  enable  the  plain- 
tiff to  recover  nominal  damages  if  no  proof  of  damages  was 
given  on  the  trial.''^^  A  verdict  for  6J4  cents  in  the  face  of  an 
uncontradicted  order  for  substantial  damages  is  a  travesty  of 
justice,  and  a  provisional  order  for  a  new  trial  and  a  refusal  un- 
less the  plaintiff  would  accept  $400  is  error,  as  the  plaintiff  is 
entitled  to  have  his  damages  assessed  by  a  jury.""    Where  excess- 

220  Silver  V.  Realty  Investment  &  Imp.  Co.,  IS  Dist.  685,  reviewing 
many  cases. 

221  Watson  V.  Railroad  Co.,  Phila.  224. 

222  Shoemaker  v.  Livezely,  2  P.  A.  Bro,  286. 

223  Steever  v.  Beehler,  i  Miles  146. 

224  Dennis  v.  Barber,  65  S.  &  R.  420. 

225  Raster  v.  Welsh,  IS7  Pa-  59°. 

226  Meckes  v.  Pocono  Mt.  Water  Supply  Co.,  203  Pa.  13;  Stauffer 
V.  Reading,  206  Pa.  479;  Watson  v.  Railroad,  15  Phila.  224. 

227  Bennett  v.  Biddle,  150  Pa.  420. 

228  Wilson  V.  Whittaker,  5  Phila.  358;    Le  Van  v.  Pennsylvania  R. 

Co.,  S  W.  N.  C.  293.  „^   ^^    ^ 

229  Price  V.  Guardian  Mutual  Life  Ins.  Co.,  S  W.  N.  C.  250. 

230  Bradwell  v.  Pittsburg  &  West  End  Pass.  R.  Co.,  139  Pa.  404. 
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ive  damages  are  awarded  by  the  jury  a  remititur  may  be  allowed 
if  the  court  can  determine  the  proper  amount  of  damages  from 
the  evidence,  but  if  the  amount  of  the  verdict  is  wholly  unwar- 
ranted a  new  trial  should  be  granted.^^^ 

When  the  trial  court  makes  an  order  granting  a  new  trial 
unless  the  plaintiff  file  a  stipulation  within  five  days  that  he  will 
accept  a  specifically  smaller  sum  in  satisfaction  of  his  judgment, 
and  when  so  filed  if  this  sum  be  not  paid  within  ten  days  there- 
after judgment  to  be  entered  on  the  verdict,  and  the  plaintiff 
files  the  remittitur  but  the  defendant  does  not  pay,  the  supreme 
court  will  not  reverse  the  judgment  entered  on  the  verdict.^^^ 
Again,  when  the  jury  have  rendered  an  excessive  verdict  in  the 
light  of  the  court's  instructions,  which  subsequently  overrules  a 
motion  for  a  new  trial,  the  court  should  file  reasons  for  its  judg- 
ment.^^^  On  a  motion  for  a  new  trial  the  court  will  correct 
any  error  committed  at  the  trial  although  special  reference 
was  not  made  to  it  in  the  reasons  assigned  for  a  new  trial.^'* 
Lastly,  the  refusal  of  the  trial  judge  to  delay  an  argument  of  a 
motion  for  a  new  trial  is  entirely  within  his  discretion  and  is  not 
assignable  for  error.^^'^  Nor  are  the  opinion  and  reasons  of  the 
judge  in  refusing  a  new  trial  and  his  reception  or  exclusion  of 
depositions  or  other  proofs  pertaining  to  after-discovered  evi- 
dence assignable  for  error.^^"  After  verdict  a  new  trial  will  not 
be  granted  because  a  judge  may  be  doubtful  on  some  questions 
of  law  if  the  losing  party  is  protected  by  exceptions.  On  an- 
other trial  the  same  matter  will  be  presented,  and  whether  it  is 
decided  the  same  way  or  differently  the  doubt  will  remain.  The 
moving  party  must  satisfy  the  court  clearly  that  error  has  been 
committed.  If  both  counsel  and  court  have  overlooked  a  con- 
trolling statute  or  decision  of  binding  authority,  relief  should  be 
granted.''''  Matters  directed  to  the  misconduct  of  the  prevailing 
party  or  of  the  jury,  are  peculiarly  within  the  reasons  for  investi- 

231  Green  v.  Pittsburg  &  West  End  Pass.  R.  Co.,  139  Pa.  404.  See 
Stauffer  v.  Reading,  206  Pa.  479- 

232  Fleming  v.  Dixon,  194  Pa.  67;    McLaughlin  v.  Kelly,  230  Pa.  251. 

233  Tietz  V.  Phila.  Traction  Co.,  169  Pa.  516. 

234  Medalis  v.  Weimer,  22  C.  C.  91. 

23s    Commonwealth  v.  Ezell,  212  Pa.  293. 

236  Ibid. 

237  Von  Steuben  v.  Central  Railroad  of  N.  J.,  4  Dist.  589. 
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gation,  and,  if  sustained,  a  verdict  would  be  set  aside."'  Deposi- 
tions of  jurors  in  support  of  a  rule  for  a  new  trial  to  show  their 
intentions  respecting  their  verdict  cannot  be  received."^  Lastly 
a  trial  judge  at  any  time  before  final  judgment  is  entered  may 
order  a  new  trial  although  no  motion  was  made  therefor  by  the 
successful  party.""  A  rule  for  judgment  for  the  defendant  non 
obstante  veredicto  may  be  treated  as  a  rule  for  a  new  trial  and 
be  made  absolute."'^  And  where  a  verdict  is  directed  for  the  de- 
fendant and  the  same  day  a  rule  for  a  new  trial  is  granted  but 
the  plaintifif  fails  to  argue  it  for  more  than  a  year,  the  court  may 
properly  direct  that  judgment  be  entered  on  the  verdict.^" 

The  court  will  not  grant  a  new  trial  on  the  ground  of  inade- 
quacy of  damages  when  the  verdict  shows  an  intelligent  consider- 
ation of  the  case,^*'  but  in  flagrant  cases  the  court  will  grant  a 
new  trial, ^**  especially  when  the  verdict  is  a  mere  travesty  of 
justice.^*"  But  the  court  will  not  grant  a  new  trial  on  the  ground 
of  the  smallness  of  the  damages  though  the  jury  were  instructed 
they  might  give  exemplary  damages;-*"  nor  will  the  court  set 
aside  a  verdict  for  the  defendant  because  the  jury  disregarded  an 
instruction  that  the  plaintiff  was  entitled  to  nominal  damages  ;^*^ 
nor  will  a  verdict  be  disturbed  for  inadequacy  where  there  was 
a  wide  difference  of  opinion,  not  affected  by  any  improper  in- 
fluence.^" 

24.    Practice,  act  of  1907. 

A  motion  for  a  rule  to  show  cause  why  a  new  trial  should  not 

238  Ibid. 

239  Wehr  V.  Reitz,  ii  Dist.  721. 

240  Drumbor  v.  Wolle,  19  Dist.  103. 

241  Steinman  v.  Edison  Electric  Co.,  17  Dist.  459. 

242  Stoever  v.  Walmer,  140  Pa.  590. 

243  McHenry  v.  Wilkes-Barre,  12  Luz.  Rep.  324;  Twaddel  v.  Ciiester 
Tracti<.n  Co.,  6  Del.  399. 

24/,  Palmer  V.  Leader  Pub.  Co.,  7  Super.  Ct.  594;  Murray  v.  Gearing, 
48  P.  L.  J.  329;  Mclntire  v.  Stringer,  3  Phila.  302;  Cooper  v.  Keeler, 
I  W.  N.  C.  lib. 

245  Bradwell  v.  Pittsburg  &  West  End  Pass.  R.  Co.,  139  Pa.  404; 
McCombs  V.  Logon,  51  P.  L.  J.  162;  Howman  v.  Yellow  House  &  Turn- 
pike Co.,  2  Wood.  332. 

246  Kennedy  v.  Way,  Brightly  N.  P.  186;  Preston  v.  Hunt,  i  Phila. 
122;    Mclntyre  v.  Stringer,  3  Phila.  302. 

247  Mishler  v.  Baumgardner,  4  Clark  266. 

248  Gembe  v.  Stumpf,  23  Lane.  L.  Rev.  399- 
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be  granted,  having  been  made  within  the  time  prescribed,  and 
specific  reasons  for  a  new  trial  having  been  filed,  the  case  is 
placed  upon  the  motion-list  by  the  prothonotary,  as  of  course. 
But  in  a  special  case,  the  conrt  will  order  a  cautionary  judgment 
to  be  entered,  in  the  meantime,  to  stand  as  security;''*^  no  such 
judgment,  however,  will  be  entered,  unless  some  unforseen  oc- 
currence has  taken  place,  which  has  put  the  debt  in  jeopardy, 
which  must  be  specially  shown.^'"  In  Philadelphia  "rules  for  new 
trials  and  motions  for  judgment  non  obstante  veredicto,  to  take 
off  non-suits,  and  in  arrest  of  judgment,  with  the  reasons  there- 
for, shall  be  filed,  and  a  copy  thereof  given  to  the  trial  judge  and 
adverse  party,  within  four  days  after  verdict  or  non-suit. "^''^  A 
new  trial,  if  granted,  may  be  on  terms,'"'*  such  as  the  payment 
of  costs  ;^^°  that  he  shall  try  his  case  on  the  merits,  without  re- 
gard to  the  form  of  the  pleadings  ;^^*  or  that  the  verdict  shall 
stand  as  security  for  the  damages  to  be  recovered  on  another 
trial,  and  that  the  action  shall  not  abate  by  the  death  of  either 
party.^^'  Where  a  new  trial  is  granted,  on  conditions  precedent, 
they  must  be  performed  within  a  reasonable  time,  or  the  right  is 
gone  f^^  but  if  the  plaintiff  proceed  to  trial,  without  exacting  per- 
formance, it  is  a  waiver  of  the  terms  imposed. ^^^  The  court, 
however,  may  strike  off  the  order  allowing  a  new  trial,  after  the 

249  Arnold  v.  Jones,  Bee  104.  The  supreme  court  had,  under  its 
original  jurisdiction,  a  special  rule  upon  this  subject;  and  although  the 
act  23  March,  1877,  P.  L.  34,  4  Purd.  §S,  p.  5029,  requiring  a  verdict  to 
be  entered  on  the  lien-docket,  has,  in  most  cases,  rendered  the  entry  of 
such  cautionary  judgment  unimportant,  there  are  still  cases  in  which  it 
may  be  advisable. 

250  Horbach  v.  Reeside,  S  Wh.  223. 

251  Rule  No.  89.  The  paper-book  should  contain  a  summary  or  ab- 
stract of  the  testimony,  documents  and  contested  points,  necessary  to 
give  the  judge  an  outline  of  the  case.  One  chief  object  of  the  paper- 
book  is  to  give  information  to  those  of  the  judges  who  were  not  present 
at  the  trial;  and  of  course,  it  ought  to  contain  matter  enough  to  prepare 
their  minds  for  the  argument,  and  refresh  their  memory  upon  a  review 
in  chambers.     Sharswood,  J.,  Dist.  Court,  Phila.,  7  March,  1848.    MS. 

254  Clark  V.  Manufacturers'  Insurance  Co.,  2  W.  &  M.  473. 

255  Devinney  v.  Reeder,  I  P.  &  W.  399;    Roth  v.  Steflfe,  9  L.  Bar  77. 

256  Welsh  V.  Dusar,  3  Binn.  329;   Walker  v.  Long,  2  Bro.  125. 

257  Kuhn  V.  North,  10  S.  &  R.  411;  Zantzinger  v.  Weightman,  2  Cr. 
C.  C.  478. 

258  Ward  V.  Patterson,  46  Pa.  372. 

259  Devinney  v.  Reeder,  i  P.  &  W.  399. 
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cause  has  been  down  for  trial,  at  several  subsequent  terms.^o'* 
bers,  make  absolute  a  rule  for  a  new  trial,  in  a  case  tried  before 
him.='«i 

By  the  act  of  1907,  whenever  in  any  court  of  common  pleas  a 
new  trial  is  granted  in  any  case,  or  a  judgment  of  nonsuit  taken 
off,  or,  on  appeal  a  judgment  is  reversed  and  a  venire  facias  de 
novo  awarded,  the  prothonotary  of  the  proper  court,  on  praecipe 
filed,  shall  place  the  case  for  trial  at  the  head  of  the  next  genera! 
trial  list.*»2 

II.     Arrest  of  Judgment. 
25.    Motion  in  arrest  of  judgment.(p) 

An  unsuccessful  defendant  may  also,  within  four  days  after 
the  verdict,  move  an  arrest  of  judgment:  that  is,  that  the  judg- 
ment for  the  plaintiff  may  be  arrested  or  withheld,  on  the  ground 
that  there  is  some  error  appearing  on  the  face  of  the  record, 
which  vitiates  the  proceedings.  In  consequence  of  such  error, 
on  whatever  part  of  the  record  it  may  arise,  from  the  commence- 
ment of  the  suit  to  this  period,  the  court  are  bound  to  arres't  the 
judgment.  It  is,  however,  only  with  respect  to  objections  appar- 
ent on  the  record,  that  such  motion  can  be  made;  nor  can  it  be 
made,  generally  speaking,  in  respect  to  formal  objections.  This 
was  formerly  otherwise,  and  judgments  were  constantly  arrested 
for  errors  of  mere  form ;  but  this  abuse  has  been  long  remedied, 
by  certain  statutes,  passed  at  different  periods,  to  correct  incon- 
veniences of  this  kind,  and  commonly  called  the  statutes  of 
amendments  and  jeofails,  by  the  effect  of  which,  judgment,  at 
the  present  day,  cannot,  in  general,  be  arrested  for  any  objection 
of  form.^°^ 

The  entry  of  a  judgment  on  the  same  day  that  a  verdict  is  ren- 
dered is  irregular  and  unauthorized  and  cannot  stand  in  the  way 
of  a  motion  for  a  new  trial  made  within  the  prescribed  time,  or 
of  any  action  of  the  court  involving,  directly  or  indirectly,  arrest 

p    5  Vale  14471- 

260  Clouser  v.  Hill,  33  L-  I-  297;   Law  v.  Kennedy,  24  Pitts.  L,.  J.  112 

261  Bartolett  v.  Faust,  s  Phila.  316. 

262  May  31,  P-  Iv-  357,  S  Purd.  §8,  p.  5849- 

263  Steph.  Plead.  96-7.  Judment  cannot  be  arrested  for  mattei 
dehors  the  record.  Skinner  v.  Robeson,  4  Yeates  375 ;  Aronson  v.  Cleve- 
land &  Pittsburgh  Railroad  Co.,  70  Pa.  68. 


ioo6        Common  Law  Practice  in  Pennsylvania. 

of  judgment  or  setting  aside  the  verdict.^'*    Nor  does  the  act  of 
1877,^"  providing  that  verdicts  shall  be  liens  authorize  the  entry 
of  judgments  out  of  the  regular  cause. 
26.    Reasons  for  arresting  judgment. 

The  reasons  or  causes  appearing  on  the  record  which  will 
suffice  to  arrest  a  judgment,  are:  (i)  Where  the  declaration 
varies  totally  from  the  original  writ ;  but  not  for  anything  which 
the  defendant  might  have  been  pleaded  in  abatement.^'^ 
If  there  be  a  misjoinder  of  counts,  and  a  verdict  for  the  plain- 
tiff on  the  counts  well  joined,  and  for  the  defendants  on  the  other, 
the  misjoinder  is  not  a  cause  for  arresting  the  judgment.^**  (2) 
Where  the  verdict  materially  differs  from  the  pleadings  and 
issue  thereon.^""  (3)  If  it  appear  by  the  declaration,  that  the 
plaintiff  had  not  a  cause  of  action,  as,  if  he  declare  as  indorsee, 
on  a  promissory  note,  which  he  stated  to  have  been  made  pg.y- 
able  to  one  V.,  and  not  to  order.^^"  This  defect  of  title  (which 
will  always  be  apparent  from  the  record)  would  likewise  cause 
the  judgment  to  be  arrested  in  a  court  of  error ;  therefore,  it  is 
a  general  rule,  that  any  exception  which  may  be  taken  advantage 
of,  on  a  writ  of  error,  may  also  be  taken  advantage  of,  on  a 
motion  in  arrest  of  judgment.^'^  It  is  also  a  general  and  invari- 
able rule,  with  regard  to  arrests  of  judgments,  upon  matter  of 
law,  that  whatever  is  alleged  in  arrest  of  judgment  must  be  such 
matter  as  would,  upon  demurrer,  have  been  sufficient  to  over- 
turn the  action  or  plea:  therefore,  in  slander,  judgment  cannot 
be  arrested,  because  the  words  were  proved,  on  the  trial,  to  have 

264  Moravian  Seminary  v.  Bethlehem  Borough,  153  Pa.  S^3- 

265  March  23,  P.  I,.  34,  2  Purd.  §29,  p.  2048. 

267  3  Bl.  Com.  393.  A  variance  between  the  capias  and  declaration, 
is  not  ground  for  arresting  the  judgment.  Wilson  v.  Berry,  2  Cr.  C.  C. 
707.     And  see  Shenk  v.  Mingle,  13  S.  &  R.  29. 

268  Wenberg  v.  Homer,  6  Binn.  307;   Miller  v.  Lockwood,  17  Pa.  248. 

269  3  Bl.  Com.  393 ;  Lathrop  v.  Allen,  19  Johns.  229.  Where  judgment 
is  arrested  on  account  of  the  insufficiency  of  the  verdict,  the  plaintiff  is  en- 
titled to  a  venire  de  novo,  if  he  apply  at  the  same  term.  Butcher  v. 
Metts,  I  Miles  233.  A  motion  in  arrest  of  judgment  after  trial  and 
verdict  should  be  sustained  where  the  beneficial  plaintiff  is  seeking,  as 
shown  by  the  record,  to  recover  in  a  single  action  in  the  name  of  three 
legal  plaintiffs,  damages  from  the  non-performance  of  three  distinct  con- 
tracts between  them  and  the  defendant.  McNulty  v.  O'Donnell,  27 
Super.  Ct.  93. 

270  Barriere  v.  Nairac,  2  Dall.  252. 

271  Ibid. 
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been  spoken  after  the  writ  issued."^  But  the  rule  will  not  hold 
e  converso,  "that  everything  that  may  be  alleged  as  cause  of  de- 
murrer will  be  good  in  arrest  of  judgment;"  for,  if  a  declaration 
or  plea  omit  to  state  some  particular  circumstance,  without  proof 
of  which,  at  the  trial,  it  is  impossible  to  support  the  action  or 
defense,  this  omission  will  be  aided  by  the  verdict.^"  For  a  ver- 
dict ascertains  those  facts,  which  before,  from  the  inaccuracy  of 
the  pleadings  might  be  dubious;  since  the  law  will  not  suppose 
that  a  jury,  under  the  direction  of  the  judge,  would  find  a  ver- 
dict for  the  plaintiff  or  defendant,  unless  he  had  proved  those 
circumstances,  without  which  his  general  allegation  is  defective. 
Exceptions,  therefore,  that  are  moved  in  arrest  of  judgment, 
must  be  much  more  material  and  glaring  than  such  as  will  sus- 
tain a  demurrer;  or,  in  other  words,  many  inaccuracies  and 
omissions,  which  would  be  fatal,  if  early  observed,  are  cured  by 
a  subsequent  verdict;  and  not  suffered,  in  the  last  stage  of  a 
cause,  to  unravel  the  whole  proceedings.  But  if  the  thing  omitted 
be  essential  to  the  action  or  defense,  as,  if  the  plaintiff  do  not 
merely  state  his  title  in  a  defective  manner,  but  set  forth  a  title 
that  is  totally  defective  in  itself,  or  if,  to  an  action  of  debt,  the 
defendant  pleads  not  guilty  instead  of  nil  debit,  these  defects 
cannot  be  cured  by  a  verdict  for  the  plaintiff,  in  the  first  case,  or 
for  the  defendant,  in  the  second."*  But  the  plea  of  not  guilty 
in  assumpsit,  is  cured  by  a  verdict  for  the  plaintiff ;"'  for  the  de- 
fendant cannot  take  advantage  of  his  own  mispleading,  to  arrest 
the  judgment.^^^ 

Formerly  judgment  was  said  to  be  arrested  when  it  was  only 
suspended  for  extrinsic  causes  by  setting  aside  the  verdict  or 
granting  a  new  trial,  but  now  the  term  is  applied  with  greater 

272  Skinner  v.  Robeson,  4  Yeates  375. 

273  3  Bl.  Com.  394.  United  States  v.  White,  5  Cr.  C.  C.  73-  It  is  not 
ground  for  arrest  of  judgment,  in  an  action  upon  a  special  warranty, 
broken  by  the  grantor's  giving  a  mortgage,  after  his  conveyance  to  the 
plaintiff,  under  which  mortgage,  the  premises  were  sold,  that  the  declara- 
tion does  not  state  the  plaintiff's  failure  to  record  his  deed,  though, 
without  such  failure,  the  sale  under  the  mortgage  would  not  have  harmed 
the  plaintiff.    Lukens  v.  Nicholson,  4  Phila.  22.  ,  .  ,       •  .  ^ 

274  3  Bl  Com.  394-5.  An  objection  to  the  declaration,  which  might 
have  been  taken  on  a  previous  demurrer,  cannot  be  urged  in  arrest  of 
judgment.     Commonwealth  v.  Davis,  4  Phila.  95- 

275  Cavene  v.  McMichacl,  8  S.  &  R.  44i- 

276  Coan  v.  Whitmore,  12  Johns.  353- 
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accuracy  to  the  perpetual  stay  occasioned  by  a  defect  apparent 
on  the  face  of  the  record.''" 

In  considering  the  causes  or  grounds  for  arresting  judgment 
may  be  mentioned  first  the  trial  of  a  cause  in  the  absence  of  the 
plaintiff  or  his  counsel.  If  a  verdict  has  been  rendered  for  the 
defendant  a  motion  in  arrest  of  judgment  and  to  set  it  aside 
should  be  sustained.^^^  Again,  if  the  cause  of  action  stated  in 
one  of  the  counts  appears  to  have  arisen  after  the  beginning  of  the 
suit  and  there  be  a  general  verdict,  the  judgment  must  be  ar- 
rested, for  judgment  cannot  be  entered  on  the  good  count.^'' 
But  on  a  motion  in  arrest  of  judgment  for  misjoinder  of  counts, 
after  a  trial  of  a  case  on  its  merits,  every  reasonable  intendment 
will  be  made  in  aid  of  the  verdict.^*"  In  actions  ex  delicto  if  too 
many  persons  are  made  co-plaintiffs,  the  objection,  if  it  appear  on 
the  record,  may  be  taken  either  by  demurrer,  in  arrest  of  judg- 
ment, or  by  writ  of  error,  or  if  the  objection' do  not  appear  on  the 
face  of  the  proceedings,  it  will  be  a  ground  of  nonsuit  on  the 
trial.'^^ 

To  arrest  a  judgment  on  a  verdict  the  statement  must  be  radi- 
cally defective,  not  in  form  but  in  substance,'"^  and  the  court  will 
afford  every  aid  in  its  power  consistently  with  law  to  carry  the 
verdict  into  effect.'''^  Formal  defects  therefore  in  a  writ  are 
cured  by  appearance,  and  advantage  cannot  be  taken  of  them  by 
arrest  of  judgment."'*  Nor  is  the  improper  joinder  of  a  count  on 
which  there  is  a  verdict  for  the  defendant,  ground  for  arresting 
the  judgment  ;"*°  nor  if  the  evidence  pertaining  to  one  count  in 
such  a  case  was  excluded  from  the  trial. "'^ 

277  Ruth  V.  Kutz,  I  W.  489. 

278  Crumley  v.  Lentz,  180  Pa.  476.  The  record  of  a  case  was  full 
of  errors  and  irregularities  and  was  tried  in  the  absence  of  the  defend- 
ant. The  court  arrested  the  judgment  and  ordered  that  it  should  not  be 
put  on  the  trial-list  until  properly  amended.  Hilty  v.  Knox,  39  P.  L.  J. 
325- 

279  Stewart  v.  McBride,  i  S.  &  R.  202. 

280  Owen  V.  Schmidt,  14  Phila.  183. 

281  McDonald  v.  Simcox,  98  Pa.  619. 

282  Harley  v.  Lebanon  Mutual  Ins.  Co.,  120  Pa.  182. 

283  Waters  v.  Miller,  i  Dall.  369;  Haldeman  v.  Martin,  10  Pa.  369; 
Lukens  v.  Nicholson,  4  Phila.  22;   Quick  v.  Miller,  103  Pa.  67. 

284  Benjamin  v.  Armstrong,  2  S.  &  R.  392. 
28s    Miller  v.  Lockwood,  17  Pa.  248. 

286    Specht  V.  Pennsylvania  R.,  7  C.  C.  54. 
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Another  rule  of  more  general  application  in  such  cases  is,  a 
judgment  will  not  be  arrested  except  for  such  reason  as  would 
on  demurrer  have  been  sufficient  to  overturn  the  action  or  plea.^" 
In  many  cases  the  remedy  for  the  error  is  a  new  trial,  and  not 
an  arrest  of  judgment;  thus  the  uncertainty  of  a  verdict f*'  a 
verdict  against  the  weight  of  evidence  f^^  the  personation  of  one 
of  the  panel  of  jurors  by  a  stranger.^'" 

Though  a  judgment  has  been  regularly  entered  on  a  verdict  it 
is  under  the  court's  control  like  a  verdict  until  the  end  of  the 
term,  and  as  the  whole  term,  except  for  a  rule  of  practice,  is 
considered  as  one  day,  the  court  may  at  any  time  within  the 
term  revise  its  judgments.^'^  And  where  the  judgment  is  ar- 
rested on  account  of  the  insufficiency  of  the  verdict,  apparent  on 
the  record,  the  plaintiff  is  entitled  to  a  venire  de  novo  if  he  applies 
therefor  at  the  same  term.^'^  On  an  appeal  from  a  decision  in 
arrest  of  judgment  the  supreme  court  acts  like  the  judge,  before 
whom  the  motion  in  arrest  was  made,  and  may  direct  the  verdict 
and  judgment  to  be  entered  as  he  might  have  done  f^^  but  cannot 
pass  on  the  sufficiency  of  the  evidence  to  support  a  verdict  on  an 
appeal  from  a  refusal  to  arrest  judgment,  as  the  question  whether 
a  judgment  should  be  arrested  depends  on  the  sufficiency  of  the 
plaintiff's  statement,  and  if  that  be  sound  he  is  generally  entitled 
to  judgment^'*  Though  a  motion  in  arrest  of  judgment  tacitly 
admits  the  verdict  to  be  good  and  is  therefore  technically  a 
waiver  of  a  rule  for  a  new  trial,  the  established  practice  is  to 
allow  them  simultaneously.^'® 

287  Ransing  v.  Bender,  3  Lane.  L.  Rev.  193. 

288  Tryon  v.  Carlin,  S  W.  371.  In  Commonwealth  v.  Cochran,  16  Dist, 
313,  it  was  held  that  where  a  motion  for  a  new  trial  is  based  on  facts 
which  would  be  good  on  a  motion  in  arrest  of' judgment,  it  will  be  thus 
treated. 

289  Commonwealth  v.  Hanley,  IS  Super.  Ct.  271. 

290  Hoar  V.  Flegal,  i  Penny.  208. 

291  Lance  v.  Bonnell,  103  Pa.  46. 

292  Butcher  v.  Metz,  i  Miles  233.  Where  one  of  the  parties  has  died 
after  verdict  and  before  judgment,  a  refusal  to  arrest  judgment  for  that 
cause  cannot  be  assigned  for  error  if  more  than  two  terms  intervene. 
Wood  V.  Boyle,  177  Pa.  620. 

293  Kennedy  v.  Lowry,  i  Binn.  393. 

294  Schubkagel  v.  Dierstein,  131  Pa.  46;  Aronson  v.  Cleveland  & 
Pittsburgh  R.  Co.,  70  Pa.  68. 

29s  Respublica  v.  Lacaze,  2  Dall.  118;  Rohrbacker  v.  Pugh,  10  W.  N. 
C.  27s;   Ransing  v.  Brewer,  3  Lane.  Rev,  193- 
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27.  Practice. 

After  judgment  on  a  demurrer,  the  judgment  cannot  be  ar- 
rested, whether  the  demurrer  were  argued  or  not;^°*  but  it  is 
otherwise,  in  case  of  judgment  by  default.^^'  Where  the  declara- 
tion consists  of  two  counts,  and  there  is  a  general  verdict  for  the 
plaintiff,  and  the  action  can  be  maintained  only  on  one,  the  court 
will  allow  the  plaintiff,  after  motion  in  arrest  of  judgment,  to 
enter  the  verdict  on  the  proper  count.^'*  If  the  judgment  be  ar- 
rested erroneously,  the  appellate  court  will,  on  error,  enter  judg- 
ment upon  the  verdict.^''  Judgment  may  be  arrested,  for  an  ob- 
jection on  the  face  of  the  record,  though  it  were  not  assigned  at 
the  time  of  filing  the  motion.'""  The  day  on  which  the  verdict 
is  entered  is  one  of  the  four  days,  within  which  a  motion  in  ar- 
rest of  judgment  must  be  made.'"^  A  writ  of  error  will  lie  on  a 
judgment  arrested;  because  the  order  to  arrest  the  judgment  is 
in  nature  of  a  judgment.'"^ 

28.  Costs  and  limitations  of  new  suit. 

In  all  cases  where  judgment  is  arrested  on  account  of  the  in- 
sufficiency of  the  declaration,  a  new  suit  cannot  be  commenced, 
until  the  costs  are  paid  in  the  first  suit.'"'  And  where  judgment 
is  given  for  the  plaintiff,  and  the  same  is  reversed  by  error,  or  a 
verdict  passed  for  the  plaintiff,  and  upon  matter  alleged  in  ar- 
rest of  judgment,  the  judgment  is  given  against  the  plaintiff,  he 
must  commence  a  new  action  within  a  year  after  such  reversal  or 
arrest  of  judgment,  and  not  after.'"* 

296  Edwards  v.  Blunt,  i  Str.  425. 

297  Callaghan  v.  Hallett,  i  Caines  104. 

298  Burrall  v.  Du  Blois,  2  Dall.  229.  But  if  one  of  two  counts  in 
slander  state  no  cause  of  action,  and,  there  be  a  general  verdict,  the 
judgment  must  be  arrested;  the  court  cannot  enter  judgment  upon  good 
count.  Ruth  V.  Kutz,  I  W.  489;  Lukehart  v.  Byerly,  58  Pa.  418;  Stet- 
zell  V.  Reynolds,  59  Pa.  488. 

299  Wilson  V.  Gray,  8  W.  25;    Pangburn  v.  Ramsey,  11  Johns.  141. 

300  Grasser  v.  Eckart,  i  Binn.  575. 

301  Burrall  v.  Du  Blois,  2  Dall.  229. 

302  Benjamin  v.  Armstrong,  2  S.  &  R.  392.  On  a  rnotion  in  arrest  of 
judgment,  there  cannot  be  a  judgment  for  the  defendant.  Kauffman  v. 
Kauffman,  2  Wh.  139. 

303  Act  2  August,  1842,  §12,  P  L.  460.  3  Purd.  §38,  p.  3654.  See 
Smith  V.  Sharp,  5  W.  292. 

304  Act  27  March,  1713,  §2,  i  Sm.  L.  76,  2  Purd.  §28,  p.  2282. 
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I.-  Entry  of  Judgment. 


I.    Definition. 


A  judgment  is  the  sentence  of  the  law,  pronounced  by  the 
court  upon  the  matter  contained  in  the  record — the  final  pro- 
ceeding by  which  the  court  applies  the  law  to  the  particular  case, 
and  specifically  grants  or  denies  to  the  plaintiff  the  remedy  which 
he  has  sought  by  the  action  ;^  and,  therefore,  an  action  is  deemed 
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"pending,"  until  final  judgment.^  Having  already  considered 
the  question  of  the  entry  of  judgment  by  confession,'  and  by 
warrant  of  attorney;*  and  also  the  entry  of  a  judgment  for  de- 
fault of  appearance,"  or  of  a  plea,»  and  for  want  of  an  affidavit 
of  defense,^  we  propose,  in  the  present  chapter,  to  consider  the 
subject  of  adversary  judgments  after  verdict. 

2.  When  judgment  may  be  entered  on  verdict,  (a) 

It  is  a  doctrine  of  the  common  law,  that  a  reasonable  delay 
after  verdict  should  be  allowed,  before  judgment  is  signed.'  By 
our  practice,  four  days  are  allowed  for  the  entry  of  a  motion  for 
a  new  trial,  or  in  arrest  of  judgment,  exclusive  of  the  day  on 
which  the  verdict  is  rendered,  and  if  a  Sunday  intervene,  it  is 
also  excluded  from  the  computation."  For,  whenever,  by  rule 
of  court,  or  by  statute,  a  certain  number  of  days  is  allowed  to 
do  an  act,  or  it  is  said  an  act  may  be  done  within  a  given  number 
of  days,  the  day  on  which  the  rule  is  taken,  or  the  decision  made, 
is  to  be  excluded  in  the  computation  of  time.^" 

3.  Entry  by  the  prothonotary.      Fee. 

After  the  expiration  of  four  days,  if  no  motion  be  made  for 
a  new  trial,  or  in  arrest  of  judgment,  the  prevailing  party  is  en- 
titled to  have  judgment  signed,  in  the  office,  by  the  prothonotary ; 
this  power  is  specially  conferred  upon  that  officer,  by  statute  ;^^ 
and  he  may  exercise  it,  by  signing  a  judgment  upon  a  verdict,  in 
vacation.^''     But  no  such  judgment  can  be  entered,  without  a 

a  S  Vale  I377S.  13821. 

2  Hinckle  v.  Riffert,  6  Pa.  196. 

3  Chap.  15. 

4  Chap.   IS,  §11. 

5  Chap.  9. 

6  Chap.  IS 

7  Chap.  IS,  §7- 

8  Maguire  v.  Burton,  Miles  114. 

9  Ibid;  Colder  v.  Blackstone,  Dist.  Court,  Phila.,  Dec,  1820. 

10  Goswiler's  Estate,  3  P.  &  W.  200;  Cromelien  v.  Brink,  29  Pa.  522; 
Marks  v.  Russell,  40  Pa.  372;  Duffy  v.  Ogden,  64  Pa.  240;  Black  v. 
Johns,  68  Pa.  83. 

11  Act  14  April,  1834,  §77,  P-  L-  3S5,  3  Purd.  §75,  P-  3671-  The  pro- 
thonotary was  originally  the  puisne  judge  of  the  court,  and  he  still  exer- 
cises many  judicial  functions. 

12  Beyerle  v.  Hain,  61  Pa.  226.  But,  except  where  authorized  by 
statute,  judgment  in  a  controverted  case,  must  be  pronounced  in  open 
court;  the  clerk  cannot  enter  such  judgment,  on  the  written  order  of 
the  judge.    Aspden's  Appeal,  24  Pa.  182. 
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special  order  of  the  court,  until  payment  of  the  jury  fee  of  four 
dollars,  directed  by  the  act  of  1805.^^  The  judgment  entered 
by  the  prothonotary  is  an  absolute  one;  the  entry  of  an  interlo- 
cutory judgment,  or  judgment  nisi,  is  unknown  to  our  practice.^* 
The  officer  who  signs  a  judgment,  is  required,  by  statute,^''  to  set 
down  the  day  of  the  month  and  year  of  his  so  doing,  upon  the 
docket ;  which  date  is  also  to  be  entered  upon  the  margin  of  the 
record ;  and  the  rule  of  the  court  requires  that  the  judgment  shall 
be  dated  on  the  day  it  is  entered.^"  According  to  our  practice, 
the  prothonotary  simply  enters  the  word  "judgment,"  upon  the 
record;  noting,  also,  the  payment  of  the  jury  fee.  The  short 
entry  of  "judgment  on  verdict,"  is  deemed,  on  a  scire  facias,  such 
judgment  as  the  plaintiff  was  entitled  to;^^  such  entry  is  made 
to  serve  as  a  memorandum  for  making  up  the  record  in  form, 
which,  however,  is  seldom,  if  ever,  done.^^  In  general,  the  plead- 
ings, issue  and  verdict  show  plainly  enough  what  the  judgment 
ought  to  be;  and  what  the  judgment  is,  the  courts,  on  inquiry, 
from  time  to  time,  must  explain."  After  the  term,  the  court  has 
no  power  to  disturb  the  judgment  regularly  entered  on  adverse 
proceedings.^" 

The  authority  of  the  prothonotary  to  enter  judgment  or  judg- 
ment notes,  in  case  of  default  and  want  of  appearance  has  already 
been  considered.  By  the  act  of  1889"  the  courts  by  rule  or 
standing  order  may  authorize  him  to  enter  judgment  upon 
praecipe  for  want  of  an  appearance,  for  want  of  a  declaration 
or  plea,  or  for  want  of  an  affidavit  of  defense,  and  to  enter  judg- 
ment thereon  with  the  same  effect  as  if  moved  in  open  court. 

13  Act  29  March,  1805,  §13,  4  Sm.  L.  242,  4  Purd.  §3,  p.  5028.  Rule 
No.  143. 

14  Maguire  v.  Burton,  i  Miles  14. 

15  Act  21  March,  1772,  §2,  i  Sm.  L.  39°,  2  Purd.  §15,  p.  2042. 

16  Rule  23,  §2.  If  the  defendant  die,  pending  a  rule  for  a  new  trial, 
the  court  will  order  judgment  to  be  entered  nunc  pro  tunc,  as  of  a  term 
when  it  might  have  been  entered  up,  in  his  lifetime,  had  it  not  been 
for  the  delay  caused  by  the  action  of  the  court.  Tooker  v.  Duke  of 
Beaufort,  I  Burr.  146;  Trelawney  v.  Bishop  of  Winchester,  i  Burr. 
226;  Cumber  v.  Wane,  i  Str.  427;  Teneick  v.  Flagg,  29  W.  J.  (Law)  35. 

17  Shirtz  V.  Shirtz,  S  W.  255. 

18  Hussey  v.  White,  10  S.  &  R.  347. 

19  Coyle  V.  Reynolds,  7  S.  &  R.  329-30.  And  see  Reidenauer  v.  Kil- 
linger,  11  S.  &  R.  119,  121. 

20  Snowden  v.  Pequiquot,  19  Dist.  468. 

21  April  22,  §1,  P.  L.  94.  2  Purd.  §2,  p.  2039. 
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By  the  act  of  1806^^  it  is  the  prothonotary's  duty  to  enter 
judgments,  and  the  statute  of  limitations  is  no  bar  to  such  ap- 
plication. A  verdict  for  the  defendant  however  cannot  under 
the  act  of  1877  be  entered  as  a  lien  on  the  judgment  index.^' 
And  the  court  may  order  a  judgment  duly  entered  in  the  judg- 
ment index  to  be  entered  on  the  appearance  docket  nunc  pro 
tunc.^*  "The  Act  of  March  29,  1805,  4  Sm.  242,  §12 — providing 
for  the  payment  of  a  jury  fee  and  the  entry  of  judgment  on  a 
verdict,  had  no  reference  to  a  judgment  entered  directly  by  the 
court.  Under  the  Act  of  April  22,  1874,  P.  L.  109,  which  pro- 
vides for  the  trial  of  civil  cases  by  the  court  without  a  jury, 
there  is  a  distinct  provision  in  Sec.  5,  that  no  jury  fee  shall  be 
required  to  be  paid,  on  entering  judgment  upon  the  decision  of 
the  court.''^" 

4.    Judgment  index.    Idem  sonans.(b) 

In  Philadelphia,  all  the  proceedings  in  the  cause,  including  the 
judgment,  are  entered  upon  the  appearance  docket:^"  no  sepa- 
rate judgment-docket  is  kept;  but  after  the  entry  of  judgment, 
it  is  entered  upon  the  judgment-index,  which  is  kept  in  very 
minute  alphabetical  order,''^  so  as  to  afford  ready  access  to  infor- 
mation, stating  first  the  name  of  the  judgment-debtor,  then,  the 
name  of  the  plaintiff,  followed  by  the  term  and  number  of  the 
case  upon  the  appearance  docket,  the  date  of  the  judgment,  and 
its  amount,  when  liquidated.^*  It  is  the  duty  of  the  plaintiff, 
to  see  that  his  judgment  is  rightly  entered;  for,  though  the  pro- 
thonotary  is  responsible  for  the  consequences  of  his  negligence 
in  the  performance  of  his  duty,  subsequent  purchasers  or  judg- 

b  5  Vale  13879. 

22  Feb.  24,  4  Sm.  270,  2  Purd.  §1,  p.  2036;  Spang  v.  Deibler,  2  Dauph. 
406. 

23  March  23,  §1,  P.  L.  34,  2  Purd.  §29,  p.  2048;  Deacon  v.  Greenfield, 
26  W.  N.  C.  264. 

24  City  V.  Gault,  8  W.  N.  C.  14- 

25  Jones  v.  Marion  Coal  Co.,  227  Pa.  509,  511. 

26  Rule  No.  8. 

27  In  the  judgment-index,  each  letter  of  the  alphabet  is  again  subdi- 
vided alphabetically,  by  the  christian  name  of  the  defendant;  thus,  in 
searching  for  judgments  or  other  liens  against  Charles  Brown,  consult 
the  division  B,  and  sub-division  C.  This,  of  course,  increases  the  num- 
ber of  books,  but  enables  a  party,  vifith  very  little  trouble,  and  in  a  brief 
time,  to  acquire  the  needed  information. 

28  See  act  22  April,  1856,  §3,  P.  L.  532,  2  Purd.  §43,  p.  2052. 
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ment-creditors  are  not  bound  to  look  beyond  the  judgment- 
index.^'  Thus,  if  one  initial  letter  of  the  defendant's  name, 
which  distinguishes  him  from  others,  be  omitted,  whereby  a 
purchaser  is  deceived,  there  can  be  no  recovery  against  him  as 
terre-tenant.^"  But  an  entry  on  the  judgment-docket  against 
A.  Jones,  whose  name  is  Abel  Jones,  is  sufficient;  he  being  well 
known  by  the  abbreviated  designation,  uniformly  signing  in  that 
way,  and  there  being  no  other  person  in  the  county  who  would 
answer  the  description.^^  The  principle  of  idem  sonans  applies 
to  the  entry  of  the  defendant's  name  on  the  judgment-docket;'^ 
but  not  where  the  name  is  differently  spelled,  as  Joest  for  Yoest ; 
this  is  no  notice  to  a  purchaser,  for  it  would  not  be  indexed 
under  the  same  letter. '^  And  a  judgment  entered  against  a 
firm,  by  the  firm  name,  without  setting  forth  the  name  of  the 
several  partners,  creates  no  lien  as  against  subsequent  purchasers 
and  incumbrances,  unless  they  have  actual  notice.'*  The  judg- 
ment-docket is  prima  facie  evidence  of  the  order  in  which  liens 
are  entered.'^  A  recent  statute  requires  assignments  of  judg- 
ments to  be  indexed.'® 

As  the  principle  of  idem  sonans  applies  to  the  entry  of  the 
defendant's  name  on  the  judgment-docket,''  a  promissory  note 
signed  "Majk"  or  "Majh  Greczula"  and  indexed  and  docketed 
against  "Mike  Greczula"  will  not  be  postponed  to  a  judgment 
subsequently  entered  on  a  bond  accompanying  a  mortgage  in 
the  name  of  "Michael  Grecula,"  "Majk"  being  equivalent  to 
"Mike."-''  But  where  it  is  commonly  known  that  certain  first 
or  christian  names  are  interchangeably  used,  and  the  initial  and 
dominant  letters  of  each  are  identical,  indicating  to  the  eye  that 
they  are  the  same,  the  judgment  index  must  be  searched  for 
each  name." 

29  Ridgway's  Appeal,  15  Pa.  117;  Barry's  Estate,  3  I<uz.  L.  R.  141. 

30  Wood  V.  Reynolds,  6  W.  &  S.  406. 

31  Jones'  Estate,  27  Pa.  336. 

32  Myer  v.  Fegaly,  39  Pa.  429.  And  see  Bergman's  Appeal,  26  Pitts. 
h.  J.  93;    Cadden's  Estate,  8  L,uz.  L.  R.  109. 

33  Heil's  Appeal,  40  Pa.  453. 

34  York  Bank's  Appeal,  36  Pa.  458;  Smith's  Appeal,  47  Pa.  128. 

35  Polhamus'  Appeal,  32  Pa.  328.    See  Glasgow  v.  Kann,  171  Pa.  262. 

36  Act  24  May,  1878,  P.  L,.  138,  2  Purd.  §44,  p.  2053. 

37  Myer  v.  Fegaly,  39  Pa.  429. 

38  German  B.  &  I<.  Association  v.  Grecula,  5  tack.  Jur.  28. 

39  Burns  v.  Ross,  216  Pa.  293. 
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The  omission  of  a  middle  letter  in  the  name  of  a  judgment 
is  fatal  to  the  lien;*"  and  when  a  defendant  is  mistakenly  given 
a  middle  initial  the  lien  of  the  judgment  on  the  index  docket 
will  be  postponed.*^  Likewise  judgments  on  a  judgment  note, 
against  one  named  "Sheals"  and  another  judgment  against  the 
same  person  named  "Shields,"  are  valid,  both  names  referring 
to  the  same  person.*^  And  a  judgment  against  F.  S.  was  held 
good  against  the  estate  of  F.  R.  S.,  the  identity  of  the  defendant 
with  the  decedent  having  been  established.*^  But  when  a  person 
known  as  George  Brown  and  who  always  signs  that  name  has 
a  judgment  entered  against  him  as  George  Brown,  St.,  it  will  be 
postponed.**  Likewise  a  judgment  against  a  married  woman  in 
her  husband's  name  and  initials  preceded  by  the  word  "Mrs." 
indexed  in  the  same  name  will  be  postponed  to  the  lien  of  a 
mortgage  given  under  her  own  initials.*^  The  judgment  docket, 
and  not  the  judgment  index,  furnishes  constructive  notice  of 
the  lien  of  judgment.  The  purpose  of  the  index  is  to  point  the 
way  to  the  docket,  but  not  to  take  its  place.  Omission  therefore 
of  a  middle  letter  in  the  index  will  not  give  a  subsequent  cor- 
rectly indexed  judgment  priority.*^  It  may  also  be  added  that 
the  entry  of  a  judgment  by  an  attorney  at  law  imposes  no  duty 
on  him  to  notify  his  client  or  to  revive  the  judgment  when  its 
lien  is  about  to  expire.*' 

5.    Entry  of  judgment  in  court. 

Where  the  presiding  judge  marked  on  the  margin  of  the  trial- 
list,  "judgment  for  plaintiff,  sum  to  be  liquidated  by  the  pro- 
thonotary,"  it  will  be  presumed,  that  the  judgment  was  entered 
with  the  assent  and  acquiescence  of  the  defendant.*^  So,  where 
the  record  stated  that  "a  jury  was  called  and  sworn,  and  the 
same  day,  the  jury  was  discharged,  and  judgment  given  for  the 
plaintiff,"  it  was  held,  on  error,  that  the  court  below  had  given 

40  Hutchinson's  Appeal,  92  Pa.  186;  Grouse  v.  Murphy,  140  Pa.  335, 
reviewing  the  cases  and  discrediting  Jenny  v.  Zehnder,  loi  Pa.  296. 

41  Grover  v.  Baker  Sewing  Machine  Co.  v.  Gruber,  2  Pears.  288. 

42  Shield's  Estate,  3  Luz.  1,.  O.  174. 

43  Sheridan's  Estate,  Kulp  225. 

44  Rusterholtz  v.  Brown,  10  Dist.  21. 

45  Pennsylvania  Sav.  Fund  v.  George,  201  Pa.  43. 

46  Bickel's  Appeal,  15  W.  N.  U  234. 

47  Cook  v.  Foster,  6  At.  150. 

48  Hays  v.  Commonwealth,  14  Pa.  39. 


ioi8        Common  Law  Practice  in  Pennsylvania. 

judgment,  after  argument,  or  with  the  acquiescence  of  the 
parties.*'  A  judgment  on  demurrer  to  the  declaration  is  final, 
and  puts  the  case  out  of  court.'"  The  defendant  is  entitled  to 
judgment,  if  he  has  succeeded  on  any  one  issue,  going  to  the 
whole  cause  of  action.'^  If,  when  a  case  is  called  for  trial,  it  is 
stated  by  the  counsel  to  be  "settled,"  the  proper  practice  is,  to 
enter  a  formal  judgment  for  the  costs,  if  there  be  an  agreement 
to  that  effect;  if  not,  the  plaintiff  must  be  nonsuited,  unless  a 
legal  ground  for  continuance  be  shown.'^  The  court  will  enter 
judgment  specially,so  as  to  show  that  it  binds  only  property  held  in 
trust  by  the  defendant,  and  which  was  the  sole  purpose  of  the 
suit.^^  The  court  will  also,  in  certain  cases,  annex  conditions  to 
judgments ;  and  a  condition  accompanying  a  judgment,  by  which 
it  is  to  be  released  on  the  payment  of  a  sum  of  money,  &c.,  is 
in  the  nature  of  an  injunction  to  stay  proceedings  at  law.  But 
where  time  is  given  for  the  payment  of  purchase-money,  by  the 
judgment  of  the  court,  in  an  action  of  ejectment,  the  amount 
should  be  ascertained  and  stated  on  the  record,  before  the  time 
begins  to  run.°* 

A  general  plea  is  a  waiver  of  all  exceptions  to  the  writ  and 
service,  and  a  subsequent  judgment  therein  will  stand.'*  But 
a  valid  judgment  even  for  costs  cannot  be  entered  by  an  equal- 
ly divided  court.'" 

II.    Lien  of  Judgment. 

6.    Judgment  is  a  lien. 

A  judgment  regularly  entered  has  a  preference  over  subse- 
quent judgments  against  the  same  defendant,  as  a  lien  upon 
his  lands."  In  Pennsylvania,  the  lien  of  judgments  embraces 
every  kind  of  equitable  and  even  an  inchoate  interest  in  land, 
and  every  right  vested  in  the  debtor  at  the  time  of  the  judg- 

49  Seybert  v.  Wyoming  Bank,  s  W.  307. 

50  Wood  V.  Anderson,  25  Pa.  407. 

51  Newlin  v.  Insurance  Co.,  20  Pa.  312;  Coleman  v.  Grubb,  23  Pa. 
393. 

52  Thomas  v.  Kast,  Dist.  Court,  Phila.,  26  February  1848. 

53  Aycinena  v.  Peries,  2  Pa.  286. 

54  Harmar  v.  Holton,  2S  Pa.  245. 

55  Gibbs  V.  Atkinson,  i  L.  I.  No.  6. 

56  Nolde  V.  Modlem,  10  At.  780.    See  Madlem's  Appeal,  103  Pa.  584 

57  Thelusson  v.  Smith,  2  Wheat.  396. 
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ment  ;"*  but  that  interest  must  be  an  estate  in  the  land  f^  and  one 
that  can  be  taken  in  execution.^"  It  does  not  attach  to  lands  ac- 
quired by  the  defendant  after  judgment,  and  aliened  bona  fide 
before  execution.®^  This  latter  doctrine,  however,  rests  solely 
on  a  supposed  general  understanding,  and  a  silent  practice  pre- 
vailing in  this  state;  and  though  the  question  is  at  rest,  the  rule, 
being  considered  an  innovation  on  the  law,  rather  than  an  im- 
provement, is  confined  most  strictly  to  the  point  decided,  and  to 
the  circumstances  under  which  it  was  established.  It  has  been, 
therefore,  held,  that  a  judgment  binds  land,  for  the  sale  of 
which  articles  of  agreement  have  been  entered  into  before,  but 
which  have  not  been  conveyed,  until  after  judgment.^^  And 
the  revival  of  a  judgment  by  scire  facias  post  annum  et  diem 
creates  a  lien  on  real  property  of  the  defendant,  acquired  after 
the  entry  of  the  original  judgment."' 

The  lien  of  a  judgment  is  general  and  not  specific  in  nature, 
consequently  the  lien  holder  is  interested  in  his  lien  and  not 
in  the  property.^*  And  a  judgment  for  want  of  an  affidavit  of 
defense  is  also  a  lien,  though  the  damages  are  not  assessed.®^ 

A  judgment  against  the  equitable  estate,  which  a  vendee  holds 
under  articles  of  agreement  for  the  sale  and  purchase  of  lands, 
attaches  to  and  binds  the  legal  estate,  the  instant  it  vests  in  the 
vendee;  and  there  is  no  difference  in  this  respect,  between  a 

58  Carkhuff  v.  Anderson,  3  Binn.  4 ;  Lynch  v.  Dearth,  2  P.  &  W.  loi ; 
Pugh  V.  Good,  3  W.  &  S.  56;  Williams  v.  Downing,  18  Pa.  60;  Semple 
V.  Mown,  4  Phila.  85. 

59  Schaffer  v.   Cadwallader,  36  Pa.   126;   Beam's  Appeal,   19  Pa.  4S3- 

60  Morrow  v.  Brenizer,  2  Rawle  188.  A  vendee  who  has  paidnoportion 
of  the  purchase-money,  has  no  interest  to  which  a  judgment  can  at- 
tach.    Deitzler  v.  Mishler,  37  Pa.  82. 

61  Colhoun  V.  Snider,  6  Binn.  135;  Rundle  v.  Ettwein,  2  Yeates  23; 
Ex  parte  Vandevender,  2  Bro.  304 ;  Dennison's  Appeal,  I  Pa.  201 ;  Abbott 
V.  Remington,  4  Phila.  34.  The  judgment  against  an  equitable  vendee 
must  be  regarded  an  exception  from  the  general  principle  that  limits 
judgment-liens  to  such  estate  as  the  debtor  had  at  the  date  of  this  entry. 
But  not  withstanding  the  dissatisfaction  expressed  with  the  doctrine  of 
Colhoun  v.  Snider,  it  is  too  firmly  rooted  in  our  law,  to  be  shaken  at 
this  day.    Woodward,  J.,  in  Waters'  Appeal,  35  Pa.  524. 

62  Richter  v.  Selin,  8  S.  &  R.  440. 

63  Clippinger  v.  Miller,  i  P.  &  W.  64. 

64  Grevemeyer  v.  Southern  Mutual  Fire  Ins.  Co.,  62  Pa.  340;  Light 
V.  Countrymen's  Mutual  Fire  Ins.  Co.,  169  Pa.  310;  Witmer's  Appeal, 
45  Pa.  455-    But  see  Caley  v.  Hoopes,  86  Pa.  493- 

65  Bryan  v.  Easton,  4  W.  N.  C.  493- 
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judgment  in  favor  of  the  vendor  and  on  in  favor  of  a  stranger. 
This  doctrine  is  an  exception  to  the  general  rule  established  in 
Pennsylvania,  that  the  lien  of  a  judgment  does  not  affect  a  sub- 
sequently-acquired interest  of  the  debtor,  without  revival.^*  The 
interest  of  an  assignor  in  the  estate,  which  remains  unconverted 
in  the  hands  of  his  assignee,  after  the  satisfaction  of  the  debts, 
is  bound  by  the  lien  of  judgments  against  him,  and  is  the  sub- 
ject of  levy  and  sale."  But  a  judgment  against  a  purchaser, 
under  an  order  of  sale  directed  by  the  orphans'  court,  who  has 
failed  to  comply  with  the  terms  of  sale,  does  not  bind  the  prem- 
ises as  a  lien.^'  Under  this  head,  it  is  not  intended  to  consider 
fully  what  interest  a  judgment  binds,  or  the  extent  and  duration 
of  the  lien;  the  authorities  on  these  points  will  be  found  col- 
lected elsewhere."'  The  present  object  is,  to  touch  particularly 
on  these  decisions  which  concern  the  practical  duties  of  counsel 
in  perfecting  judgment. 

7.    What  interest  in  land  becomes  a  lien.(c) 

A  judgment  binds  every  interest  or  estate  which  a  defendant 
has  in  land,^"  but  does  riot  attach  where  prior  to  its  entry  the 
vendee  has  assigned  his  interest.^^  But  realty  sold  by  a  master 
in  equity  proceedings  in  partition  is  not  converted  until  confirm- 
ation by  the  court  and  is  subject  to  the  lien  of  a  judgment 
entered  before  that  time.'^  A  vendor  under  articles  who  sells 
the  land  under  a  judgment  for  the  unpaid  purchase  money 
passes  both  the  estate  of  his  vendee  and  his  own  legal  title  dis- 

c  s  Vale  13883. 

66  Waters'  Appeal,  35  Pa.  523;  Zeigler's  Appeal,  69  Pa.  471.  If  the 
defendant  has  any  interest  in  land,  as,  by  executory  devise  or  contingent 
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session.    Ogden  V.  Knepler,  I  Pears.  145. 
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71  Shack  v.  Bankes,  20  P.  L-  J.  191. 

72  Black  V.  Black,  10  Del.  25. 
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charged  of  the  lien  of  the  purchase  money  and  of  all  liens  not 
protected  by  statute.''^ 

8.    When  lien  begins  to  run.  (d) 

By  the  third  section  of  the  Act  of  1772,  it  is  enacted,  that 
such  judgments,  as  against  purchasers  bona  fide,  for  valuable 
consideration  of  lands,  tenements  or  hereditaments,  to  be  charged 
thereby,  shall  in  consideration  of  law,  be  judgments  only  from 
such  time  as  they  shall  be  so  signed,  and  shall  not  relate  to  the 
first  day  of  the  term  whereof  they  are  entered,  or  the  day  of  re- 
turn of  the  original,  or  filing  of  the  bail,  any  law,  usage  or  course 
of  any  court  to  the  contrary  notwithstanding/*  It  would  appear 
that  this  provision,  originally  copied  from  the  fifteenth  section  of 
the  statute  29  Car.  II.  c.  3,  is  merely  intended  for  the  protection 
of  bona  fide  purchasers,  and  not  to  prevent  the  technical  rela- 
tion of  the  judgment  to  the  first  day  of  the  term,  in  a  contest  be- 
tween the  judgment-creditor  and  the  plaintiff  in  a  domestic 
attachment;  and  it  has  been  decided,  that  in  such  a  case,  the 
judgment  does  relate  back  to  the  first  day  of  the  term,  so  as  to 
exclude  a  domestic  attachment. ^°  As  between  conflicting  credi- 
tors, the  priority  of  their  judgments  is  governed  by  the  times  of 
their  entry,  and  not  by  relation  to  the  preceding  term ;  the  uni- 
form, uninterrupted  practice  in  Pennsylvania  has  been,  to  con- 
sider the  binding  effect  of  judgments  upon  lands  to  take  place 
only  from  the  actual  entry  of  the  judgments,  and  thus  entered,  they 
have  never  been  supposed  liable  to  be  affected  by  fictions  or 
relations.''*  Between  judgments  entered  on  the  same  day,  there 
is  no  priority,  and,  therefore,  the  proceeds  of  sale  under  them  are 
divided  pro  rata.  ''^  In  regard  to  the  entry  of  judgments  and 
their  priority  of  lien,  a  day  is  not  susceptible  of  judicial  division ; 
therefore,  it  gives  one  no  priority,  that  his  judgment  appears 
to  have  been  entered  at  an  hour  earlier  than  the  others;  con- 
sequently, they  must  be  paid  pro  rata,  if  the  fund  be  insuffi- 
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cientJ*  And  it  makes  no  difference,  that  the  prothonotary  has 
made  an  entry  of  the  hour  of  entering  judgment  in  each  case/* 
Judgments  are  signed  as  of  the  date  of  entry  and  are  in  con- 
sideration of  law  judgments  from  the  time  of  signing,  and  do 
not  relate  to  the  first  day  of  the  term.  They  do  not  therefore 
purport  to  be  entered  in  term  time  or  on  a  day  when  the  court 
is  in  session,  and  though  they  are  in  contemplation  of  the  law 
judgments  of  the  court  they  are  in  fact  entered  by  the  prothono- 
tary as  a  ministerial  act.*"  The  lien  may  attach  though  the  judg- 
ment is  entered  on  a  holiday;"  and  a  general  judgment  of  re- 
vival continues  the  lien  without  a  liquidation  of  the  judgment.'^ 
Again,  a  judgment  dates  from  the  time  of  its  entry,  or  lodging 
with  the  prothonotary  though  it  be  not  actually  entered  in  the 
appearance  docket  on  that  day;^^  nor  is  the  lien  affected  by  the 
prothonotary's  omission  to  docket  it.**  But  the  jury  should  not 
be  left  to  decide  the  fact  when  a  judgment  was  entered  for 
record.*"  Lastly,  the  act  of  1877,*°  providing  that  verdicts  shall 
be  a  lien  does  not  authorize  the  entry  of  a  judgment  on  the  same 
day  that  the  verdict  was  rendered.*'' 

g.    Priority  between  judgments,  (e) 

Whether  the  judgment-docket  be  a  part  of  the  record  or  not, 
it  is  prima  facie  evidence  of  the  order  in  which  liens  are  entered. 
It  is  competent  for  the  prothonotary  to  receive  and  file  a  war- 
rant of  attorney,  at  his  residence,  after  office-hours,  and  to  enter 
judgment  thereon;  and  if  such  judgment  be  docketed  the  next 
day,  as  of  the  day  when  filed,  it  becomes  a  lien  as  of  that  date.** 
But,  where  two  judgments  have  been  entered  on  the  same  day, 
in  different  counties,  by  virtue  of  the  same  warrant  of  attorney, 
evidence  is  admissable  of  the  exact  time  at  which  the  first  was 

e  S  Vale  13922. 
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81  Ibid. 
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83  Burns  v.  Burns,  18  Phila.  289. 
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88  Polhemus'  Appeal,  32  Pa.  328. 


Of  Judgment.  1023 

entered;  and,  for  this  purpose,  an  entry  on  the  docket,  made  in 
pursuance  of  instructions  from  the  plaintiff,  is  competent  evi- 
dence.^'  Though,  as  between  two  judgments  entered  on  the 
same  day,  parol  evidence  is  inadmissible,  to  show  that  one  was 
taken  before  the  other;  yet,  the  principle  is  different,  when  a 
conveyance  and  a  judgment  conflict,  in  which  case,  evidence  en 
pais  is  receivable,  to  show  that,  though  both  bear  date  on  the 
same  day,  one  was  in  point  of  time  prior  to  the  other ;°°  as  be- 
tween a  judgment  and  a  deed,  of  the  same  date,  the  prority  de- 
pends upon  proof  of  the  actual  time  of  the  entry  and  execu- 
tion;*^ if,  however,  there  be  no  proof  of  the  time,  the  judgment 
will  have  priority.'^  But  there  is  no  priority  between  a  judg- 
ment entered  and  a  mortgage  recorded  on  the  same  day.°^ 

The  order  of  actual  entry  on  the  judgment  docket,  and  not 
the  date,  determines  the  legal  priority,  which  is  not  lost  by  the 
act  of  the  prothonotary  putting  an  earlier  date  on  a  judgment 
lower  on  the  page,  and  the  inconsistency  may  be  explained  by  a 
marginal  note  which  will  give  it  proper  precedence."*  In  har- 
mony with  this  rule  a  judgment  on  its  face  prior  in  date  to  an- 
other judgment  anterior  in  position  in  the  judgment  index 
docket  will  have  priority  over  such  judgment  in  distribution.*^ 
Again,  the  alteration  of  a  judgment  filed  for  record  in  the  pres- 
ence of  the  prothonotary,  no  element  of  fraud  entering  into  the 
matter  will  not  postpone  the  lien  of  judgment.*^ 

When  judgments  are  both  docketed  and  indexed  errone- 
ously, the  first  entered  will  be  given  priority  of  lien.*^  Again, 
the  lien  of  a  judgment  on  an  award,  which  becomes  absolute 
by  lapse  of  time,  is  not  affected  by  the  subsequent  action  of  the 
court  in  striking  off  the  award  and  reinstating  the  rule,  which 
is  afterward  discharged  and  an  appeal  is  allowed,  in  which  the 
plaintiff  again  obtains  judgment.*^  Nor  does  the  necessity  ex- 
ist, in  order  to  secure  the  priority  of  a  final  judgment  over  in- 
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termediate  judgments  entered  since  an  award,  to  note  on  the 
docket  the  fact  that  the  judgment  is  based  on  such  award.'*  A 
lien  also  acquired  by  a  levy  on  the  defendant's  after-acquired 
real  estate  has  priority  over  the  lien  of  a  judgment  entered  sub- 
sequent to  the  levy,  though  the  execution  was  not  indexed.^"" 
But  when  the  owner  of  a  senior  judgment  satisfied  the  judgment 
by  mistake  and  the  court  subsequently  struck  off  the  satisfaction, 
the  judgment  did  not  lose  its  priority  of  lien  over  junior  judg- 
ments in  existence  at  the  time  the  satisfaction  was  entered.^"^  On 
the  other  hand  a  judgment  entered  pending  the  rule  to  strike  off 
the  satisfaction,  during  which  the  plaintiff  advanced  money  on 
the  state  of  the  record,  may  be  asserted  in  priority  to  the  satis- 
fied one;  but  not  as  against  the  intermediate  judgment.^"'' 

10.    Purchase  money  securities. 

The  lien  of  judgments  against  the  vendee  of  land,  entered 
before  the  conveyance  of  the  legal  title,  is  extended  to  the  whole 
estate  in  the  premises,  on  the  union  of  the  legal  and  equitable 
title,  effected  by  the  conveyance  of  the  former.  When  the 
vendee  receives  a  deed,  and,  at  the  same  time,  gives  a  mortgage 
for  the  purchase-money,  a  judgment  entered  against  him  binds 
his  entire  interest;  and,  if  the  mortgage  be  not  placed  in  the 
proper  office,  to  be  recorded,  within  the  time  prescribed  by  the 
statute,  the  judgment  will  take  precedence  of  it.^"'  A  judgment 
against  the  vendee,  entered  several  days  after  the  delivery  of 
the  conveyance,  though  confessed  for  money  used  in  paying  a 
portion  of  the  purchase-money  of  the  land,  is  not  entitled  to  pay- 
ment in  preference  to  prior  judgments  against  him,  entered  after 
the  purchase  of  the  premises,  but  before  the  conveyance  of  the 
legal  title.  A  mortgage  for  the  residue  of  purchase-money  of 
land,  executed. at  the  time  of  the  delivery  of  the  conveyance  of 
the  legal  title,  and  duly  recorded,  has  priority  of  lien  on  the  land 
conveyed,  over  judgments  against  the  vendee,  entered  after  the 
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100  Hilderbrand  v.   Myers,   3  Walk.   327. 
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102  Ibid. 
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recorded mortgage.    Mellon's  Appeal,  32  Pa.  121. 
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purchase  of  the  land  and  before  the  conveyance.^"*  A  judgment 
entered  after  the  recording  of  a  mortgage  for  purchase-money, 
acquires  no  priority  over  the  mortgage,  by  reason  of  its  being 
entered  before  the  judgment  on  the  bond  or  notes  secured  by 
the  mortgage."^  In  order,  however,  to  give  a  judgment  for 
purchase-money  any  peculiar  merit,  it  must  be  entered  at  the 
same  time  the  deed  is  delivered,  or  so  near  it  as  to  constitute 
one  transaction;  otherwise,  it  will  have  no  precedence  of  lien  on 
the  equitable  estate  held  by  the  defendant  under  articles,  or  on 
the  subsequently-acquired  legal  estate.^"*  Where  a  vendee  of 
land  under  articles,  commenced  to  build  a  saw-mill,  and  after- 
wards received  a  deed  for  the  land,  giving  a  judgment  for  the 
unpaid  purchase-money,  which  was  entered  on  the  same  day, 
it  was  held,  that  the  lien  of  the  purchase-money  judgment  had 
priority  over  a  mechanic's  lien,  filed  for  materials  furnished  for 
the  mill,  and  was  entitled  to  be  first  paid  out  of  the  proceeds  of 
the  sale  of  the  land  under  execution.^"^ 

An  agreement  by  the  seller  of  a  judgment  that  it  shall  have 
priority  to  another  owned  by  him  against  the  same  defendant 
cannot  be  set  up  against  a  subsequent  innocent  purchaser  for 
value  of  the  latter.^"^  And  a  judgment  which  has  been  given  as 
collaterial  security  for  the  payment  of  promissory  notes  does  not 
lose  its  priority  of  lien  by  the  renewal  of  the  notes  as  they  fall 
due.^"'  Nor  does  a  married  woman  who  holds  a  judgment  in 
her  own  name  against  her  husband  and  who  joins  with  him  in 
conveying  his  land  on  which  his  judgment  is  a  lien,  thereby  dis- 
charge it.^^° 

A  judgment  note  for  purchase  money  is  a  first  lien  on  the 
premises  if  indexed  up  as  soon  as  possible  under  the  circum- 
stances after  the  delivery  of  the  deed.^^^  Likewise  a  judgment 
for  purchase  money  is  entitled  to  priority  over  another  entered 
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on  the  same  day."^  And  a  purchase  money  judgment  with  a 
condition  that  payment  shall  not  be  enforced  until  a  defect  in 
the  title  is  cured  will  be  protected  by  impounding  a  sufficient  sum 
until  the  condition  is  performed.^^^  On  one  occasion  land  was 
sold  by  two  tenants  in  common.  The  vendee  gave  to  each  a  bond 
for  one-half  the  purchase  money,  and  in  one  there  was  included 
prior  indebtedness.  On  distributing  the  proceeds  at  sherifj's 
sale,  each  vendor  shared  alike."*  Lastly  a  judgment  creditor  is 
not  bound  to  stand  for  subsequent  purchasers  or  incumbrances, 
it  is  their  duty  to  hold  him  responsible  for  future  injury.^" 

II.    Judgment  against  equitable  estates.(f) 

Judgments  against  an  equitable  estate  rank,  like  all  others, 
according  to  their  dates.^^®  A  judgment  entered  on  the  day  on 
which  the  defendant's  land  is  sold  by  the  sheriff,  though  at  a 
later  hour  than  the  sale^  attaches  to  the  proceeds,  and  the  judg- 
ment-creditor is  entitled  to  participate  in  the  distribution.^^^  A 
judgment  for  arrears  of  ground-rent  creates  no  new  lien,  and 
is  without  limitation,  except  the  common-law  presumption  of 
payment.^^^  Where  a  debtor  conveys  land  in  fraud  of  his 
creditors,  a  judgment  subsequently  obtained  against  him,  only 
binds  the  title  of  the  fraudulent  grantee;  and  a  sale  under  it 
does  not  disturb  prior  liens  i^^"  and  this,  it  seems,  though  the  legal 
estate  was  never  in  the  judgment-debtor,  who  was  only  entitled 
to  a  resulting  trust,  by  reason  of  payment  of  the  purchase- 
money.^^" 
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12.  On  land  conveyed  to  defraud  creditors. 

When  a  debtor  conveys  land  in  fraud  of  creditors,  who  subse- 
quently reduce  their  claims  to  judgment  and  issue  execution 
against  the  land,  judgment  creditors  prior  to  the  conveyance 
are  not  entitled  to  participate  in  the  proceeds  of  the  sale.^^^  A 
judgment  confessed  to  defraud  creditors  will,  on  distribution, 
be  postponed  to  a  second  execution  ;^^^  and  an  agreement  to 
postpone  a  first  lien  creditor,  who  has  acted  fraudulently  to 
junior  creditors,  gives  the  fund  to  the  second  creditor,^^^  and 
judgment  creditors  are  not  affected  by  a  fraudulent  deed  made 
by  the  debtor  after  the  entry  of  their  judgments  as  the  fraudu- 
lent grantee  takes  his  title  subject  to  them.^^*  And  when  land  is 
sold  at  sheriff's  sale  under  a  judgment  recovered  subsequent  to 
a  fraudulent  conveyance,  and  there  is  no  reconveyance  made  to 
the  defendant,  liens  in  existence  when  the  conveyance  was  made 
are  not  divested  by  a  sheriff's  sale.^" 

13.  On  justice's  transcript. 

When  transcripts  of  judgments,  obtained  before  a  magistrate, 
are  filed  in  the  prothonotary's  office  of  the  court  of  common 
pleas,  they  become  liens  on  lands,  and  are  on  a  footing  with 
judgments  in  courts  of  record,  by  virtue  of  the  act  of  1810.^^® 
They  are,  in  effect,  judgments  of  the  court  of  common  pleas, 
and  may  be  so  called  in  a  writ  of  scire  facias  to  revive  them.^^' 
The  court  has  no  authority  to  strike  off  such  judgments  from  the 
docket,  nor  to  take  any  cognizance  of  the  judgments  thus  en- 
tered, for  the  purpose  of  reversing  them,  unless  brought  before 
it  by  appeal  or  certiorari.^^^  As  regards  real  estate,  it  is  virtu- 
ally a  judgment  of  that  court  ;^^*  consequently,  it  may  be  set 
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125  Hustand  v.  Williamson,-  128  Pa.  122. 

126  5  Sm.  L.  166,  2  Purd.  §123,  p.  2139. 

127  Walker  v.  Lyon,  3  P.  &  W.  98. 

128  Dailey  v.  Giflford,  12  S.  &  R.  72;  Lacock  v.  White,  19  Pa.  495; 
Boyd  V.  Miller,  52  Pa.  431;  Burton  v.  Sulger,  7  Phila.  407;  Engard  v. 
O'Brien,  9  Phila.  559;  Moran  v.  Stewart,  i  W.  N.  C.  i59-  But  such  judg- 
ment may  be  stricken  off,  after  a  reversal  on  certiorari.  Pinkerton  v. 
Laflerty,  2  W.  N.  C.  274.  Or,  if  it  appear,  on  its  face,  to  have  been  ob- 
tained without  service  of  process.    Huddy  v.  Putt,  34  L,.  I.  196. 
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aside,  on  motion,  with  or  without  an  issue,  where  it  has  been 
obtained  surreptiously,  or  it  may  be  opened  to  let  the  party  into 
a  defense,  when  he  has  missed  his  time,  by  accident  or  mistake; 
a  practice  extremely  beneficial,  and  founded  on  the  chancery 
powers  which  our  courts  are  in  the  daily  habit  of  exercising. 
The  matters,  however,  which  constitute  the  defendant's  title 
to  relief,  must  have  existed  previously  to,  or  at  the  time  of 
rendering  judgment;  if  they  be  subsequent,  the  court  will  not 
interfere  in  a  summary  way,  further  than  to  stay  the  execution; 
because  they  may  be  pleaded  to  a  scire  facias,  which,  if  it  be 
necessary,  the  plaintiff  will  be  ordered  to  bring. ^'''  A  transcript, 
however,  creates  no  lien  on  the  defendant's  real  estate,  if  an 
appeal  has  been  duly  entered  before  the  alderman.^^^ 

The  act  of  1885^'^  providing  that  a  transcript  shall  have  the 
force  and  eifect  of  a  judgment  of  the  common  pleas  applies  to 
judgments  obtained  before  its  pa'ssage.^^^  It  cannot  however 
be  filed  and  create  a  lien  after  the  judgment  debtor's  death.^'* 
Nor  can  the  transcript  be  entered  except  in  the  county  where 
the  original  judgment  was  obtained,  if  therefore  it  is  entered  in 
another  county  it  will  be  stricken  oflF.^^''  Nor  can  he  certify  a 
transcript  after  his  term  of  office  has  expired.^^^  A  transcript 
can  be  filed  in  the  common  pleas  under  the  act  of  1885  more  than 
five  years  after  its  date,  but  before  execution  can  issue  thereon 
the  fact  that  it  is  still  due  and  unpaid  must  be  determined  by  a 
judgment  on  a  scire  facias.^'^ 

When  a  judgment  entered  in  the  common  pleas  on  a  justice's 
transcript  is  void  on  its  fact  for  want  of  jurisdiction  it  will  be 
stricken  off  on  motion,  nor  has  the  court  any  authority  to  per- 

129  Brannan  v.  Kelley,  8  S.  &  R.  479. 

130  King  V.  King,  i  P.  &  W.  20. 

131  Hastings  v.  Lolough,  7  W.  540. 

132  June  24,  §1,  P.  L.  160,  2  Purd.  §124,  p.  2142. 

133  Swartz  V.  Fell,  i  C.  C.  571. 

134  Patterson's  Estate,  i  Ash.  336. 
13s  Bowman  v.  Silvius,  6  Kulp  496. 

136  Singley  v.  Fisher,  2  Leg.  Rec.  168;  Elder  v.  Thompson,  i  Pears. 
194. 

137  Leidich's  Estate,  11  Dist.  565;  Logan  v.  Griffin,  11  Dist.  454; 
Sanders  v.  Mose,  4  C.  C.  134.  The  lien  of  a  judgment  as  against  the 
debtor  himself  is  not  affected  by  the  lapse  of  five  years,  but  the  remedy  to 
enforce  it  is  suspended  until  it  is  determined  on  a  sci.  fa.  proceeding  that 
it  is  still  due.    Leidich's  Estate,  11  Dist.  565. 

Contra — Blau  v.  Sperling,  10  Kulp  404. 
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mit  the  transcript  to  be  amended."^  But  if  the  transcript  fails 
to  show  how  a  personal  service  of  the  summons  was  made,  the 
judgment  is  not  void  but  voidable,  and  can  be  impeached  only 
by  direct  proceedings.^^^  An  attachment  execution  may  under 
the  act  of  1889  be  issued  on  a  justice's  transcript  of  a  judgment 
for  one  hundred  dollars  or  more  although  it  be  not  filed  in  the 
common  pleas  until  ten  years  after  the  judgment  was  render- 
ed.^*" Lastly,  a  judgment  entered  on  a  transcript  is  superseded 
by  an  appeal  duly  taken,  perfected  and  filed  within  twenty  days 
from  the  date  of  the  original  judgment. ^*^ 

14.    On  bond  and  warrant  of  attorney. 

A  judgment  entered  on  a  bond  and  warrant  of  attorney,  with 
a  stipulation  that  its  lien  shall  be  restricted  to  certain  specified 
real  estate,  and  subsequently  revived  generally,  by  confession, 
after  the  expiration  of  five  years  from  the  entry  of  the  original 
judgment,  is  without  limitation  or  restriction,  as  to  its  lien  on 
the  defendant's  lands.^*^  A  stipulation  in  a  bond  and  warrant  of 
attorney,  that  the  judgment  to  be  entered  thereon  shall  be  a  lien 
only  on  a  certain  designated  lands,  though  it  restricts  the  lien 
of  the  judgment,  does  not  exempt  the  other  real  and  personal 
property  of  the  defendant  from  liability  for  the  debt;  the  lien 
is  but  an  incident  to  the  judgment,  and  a  restriction  of  it  to  cer- 
tain designated  lands  does  not  affect  the  judgment,  as  a  per- 
sonal security  ;^*^  a  judgment  limited  "to  be  a  lien"  only  upon 
certain  real  estate,  is  not  satisfied  by  a  sheriff's  sale  of  the  prop- 
erty to  which  its  lien  is  restricted.  An  unconditional  revival  of 
a  restricted  judgment,  during  defendant's  lifetime,  makes  it  a 
general  lien  on  all  his  lands  in  the  county ;  but  such  revival,  after 
his  death,  against  his  personal  representatives  only,  simply  con- 
tinues the  lien  as  originally  restricted;  to  incumber  his  other 
real  estate  with  the  judgment,  as  against  the  widow  and  heirs, 

138  Klinger  v.  Koons,  13  C.  C.  641. 

139  Cockley  v.  Rehr,  2  Dist.  331. 

140  Act  of  May  9,  P-  h.  176,  2  Purd.  §125,  p.  2143;  Miller  v.  Stone, 
14  C.  C.  352. 

141  Malinoski  v.  Gorski,  6  Kulp  210. 

142  Dean's  Appeal,  35  Pa.  405. 

143  Stanton  v.  White,  32  Pa.  358. 
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proceedings  must  be  had  against  them  under  the  provisions  of 
the  act  of  1834."* 

15.    Proceeding  to  determine  whether  judgment  is  a  lien. 

The  defendant  in  a  judgment  may  apply,  by  petition/**^  to  any 
of  the  courts  of  the  city  and  county  of  Philadelphia,  setting 
forth  that  a  judgment  in  force  against  him  in  such  court  is  ap- 
parently a  lien  on  real  estate,  against  which  the  plaintiff  or  plain- 
tiffs is  not  equitably  entitled  to  enforce  the  same,  and  would  not 
be  entitled  to  claim  any  part  of  the  proceeds  thereof,  by  virtue 
of  such  judgment,  if  the  property  were  sold  by  any  judicial  sale 
whatsoever;  to  which  petition  must  be  attached  a  description 
of  the  property  so  claimed  to  be  exempt  from  the  lien  of  the 
judgment;  whereupon,  the  court  is  required  to  issue  a  citation, 
directed  to  the  plaintiff  or  plaintiffs,  to  show  cause  why  a  decree 
should  not  be  made  that  the  lien  of  such  judgment  shall  not 
extend  to  such  property,  nor  affect  the  title  thereof:  and  unless 
the  plaintiff  or  plaintiffs,  in  answer  thereto,  aver,  under  oath 
or  affirmation,  that  he  or  they  believe  the  judgment  to  be  an 
existing  lien  on  such  property,  or  part  thereof,  specifying  what 
part,  which  he  or  they  are  legally  and  equitably  entitled  to  en- 
force as  such,  and  that  he  or  they  claim  and  desire  so  to  hold  and 
enforce  such  judgment  the  court  will  make  a  decree  that  the 
property  in  question  shall  be  and  remain  for  ever  discharged 
from  the  lien  of  such  judgment.     If  the   plaintiff    answer   the 
citation,  then  the  court  will  order  an  issue  to  be  formed  to  try 
the  question,  whether  the  judgment  is  an  existing  lien,  which 
the  plaintiff  is  legally  and  equitably  entitled  to  enforce:  and  on 
the  determination  of  such  issue,  if  decided  against  the  defendant, 
his  petition  will  be  dismissed,  and  if  against  the  plaintiff,  a  de- 
cree discharging  the  property  from  the  lien  of  the  judgment  will 
be  made ;  if,  however,  the  answer  and  claim  of  the  plaintiff  apply 
only  to  part  of  the  property  in  the  defendant's  petition  men- 
tioned, the  issue  is  only  to  refer  to  such  part ;  and  a  decree,  dis- 
charging the  residue  of  the  property  from  the  lien  of  the  judg- 
ment, will  at  once  be  made,  without  the  determination  of  the 
issue.    If  the  defendant  deposit  in  the  court  an  amount  of  money 

144    McMurray  v.  Hopper,  43  Pa.  468. 

144a  Act  6  September,  i860,  §2  P.  L.  840,  2  Purd.  §31,  p.  2048.  The  act 
22  March,  1865,  P.  L.  S74>  makes  a  similar  provision  for  Berks  county. 
Note  (i). 
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sufficient  to  cover  the  judgment,  interest  and  costs,  or  the  bonds 
of  the  commonwealth,  to  an  equal  value,  in  the  opinion  of  the 
court,  from  which,  in  case  the  issue  should  be  decided  against 
him,  the  judgment  will  be  paid,  or  otherwise  returned  to  the  de- 
fendant or  his  assigns,  the  decree  discharging  the  land  from  the 
lien  of  the  judgment,  will  at  once  be  made;  the  proceedines  in 
the  issue  otherwise  to  proceed,  the  money  or  the  securities  afore- 
said being  substituted  for  the  land.  The  defendant  making  any 
such  application,  must  pay  the  costs  of  such  proceedings,  includ- 
ing a  reasonable  fee  to  the  plaintiff's  attorney,  to  be  fixed  bv  the 
court,  and  gave  security  therefor,  before  tite  issuing  of  the  cita- 
tion. 

III.    Joint  Judgments. 

16.    Common-law  rule.(g) 

At  common  law,  in  an  action  on  a  joint  contract,  it  behoved 
the  plaintiff  to  be  careful  not  to  sever  the  joint  action,  by  pro- 
ceeding against  the  defendants  separately;  he  had  his  election, 
either  to  wait  until  all  the  defendants  came  in,  and  then  proceed 
to  recover  a  joint  judgment,  or,  if  he  believed  either  of  them 
sufficient,  to  proceed  against  him  alone;  but,  after  accepting  a 
confession  of  judgment  from  one  of  the  defendants  he  could  not 
go  to  trial  against  the  others;^*"  so,  if  he  recovered  in  a  several 
action  upon  a  joint  contract.^*"  To  remedy  the  inconveniences 
to  which  plaintiffs  were  subjected  by  this  rule  of  the  common 
law,  several  statutes  have  been  passed  in  this  state.  It  was  first 
provided  by  the  act  of  1830,^^'  that  in  joint  actions  against  joint 
and  several  co-contractors,  where  the  process  was  not  served 
on  all  the  defendants,  a  judgment  obtained  against  the  parties 
served,  should  not  be  a  bar  to  a  recovery  in  another  suit  against 
the  defendants  not  served  with  process;  nor  should  the  accept- 
ance of  an  amicable  confession  of  judgment  from  one  or  more 

g  s  Vale  13777- 

14s  Williams  v.  McFall,  2  S.  &  R.  280;  Finch  v.  Lamberton,  62  Pa. 
372.  A  judgment  recovered  against  one  of  two  joint  contractors,  with- 
out plea  in  abatement,  is  valid.    Douglass  v.  Lacey,  3  Leg.  Gaz.  253. 

146  Downey  v.  Farmers'  &  Mechanics'  Bank,  13  S.  &  R.  288. 

147  Act  6  April,  1830,  P.  L.  277,  2  Purd.  §S,  p.  2039. 


I032        Common  Law  Practice  in  Pennsylvania. 

of  the  defendants  have  such  effect.^**  Then  came  the  act  of 
1842,^**  which  provided  for  the  entry  of  several  judgments 
against  the  defendants,  at  diflferent  times.  The  act  of  1848  pro- 
vided,^°"  that  a  recovery  of  judgment,  whether  amicably,  or  by 
adversary  process,  against  one  or  more  joint  and  several  co- 
contractors,  should  not  bar  a  subsequent  action  against  others 
jointly  liable  with  the  defendants,  but  who  were  not  made  parties 
to  the  suit.  And  the  act  of  1877,^^^  that  the  taking  of  a  judg- 
ment by  default,  or  for  want  of  an  affidavit  of  defense  against 
one  or  more  several  co-defendants,  should  not  bar  a  recovery 
in  the  same  suit  against  the  others. 

17.    How  altered  by  statute. 

These  statutory  provisions  appear  to  have  completely  deranged 
the  rule  of  the  common  law;^°^  and,  accordingly,  it  has  been 
held,  that  the  act  of  1830  is  a  remedial  statute,  and  to  be  liberally 
construed;"'  it  extends  to  proceedings  in  justices'  courts,  as 
well  as  those  in  courts  of  record;"*  and  to  cases  not  only  of 
joint  contract,  but  also  of  joint  action."'  The  act  of  1877  em- 
braces the  case  of  a  judgment  entered  for  want  of  a  sufficient 
affidavit  of  defense.""  By  the  act  of  1861,"'  the  death  of  one 
of  several  defendants,  in  an  action  upon  a  joint  contract,  pen- 
dente lite,  cannot  be  pleaded  to  the  further  prosecution  of  the 
action  against  his  personal  representatives;  the  plaintiff  may 
proceed  to  recovery  against  the  survivor  and  the  representatives 
of  the  decedent."^    But  if  one  of  the  two  joint  defendants  die, 

148  The  acceptance  of  a  confession  of  judgment  from  one  of  sev- 
eral defendants,  is  a  bar  to  further  proceedings  in  that  suit;  another 
action  must  be  brought  against  the  other  defendants.  Welsh  v.  Hirst, 
I  Phila.  so;  Moses  v.  Dulles,  Phila.  146.  But  see  Miller  v.  Reed  27  Pa' 
244;  and  Act  4  April,  1877,  P.  L.  52,  2  Purd.  §12,  p.  2040. 

149  Act  2  August,  1842,  §6,  P.  L.  549,  2  Purd.  §7,  p.  2040 

150  Act  II  April,  1848,  §s,  P.  L.  536,  2  Purd.  §9,  p.  2040 

iSi  Act  4  April,  1877,  P.  L.  S2,  Purd.  §12,  p.  2040.  See  Myers  v. 
Nell,  84  Pa.  369. 

152  Weikel  v.  Long,  55   Pa.  238! 

153  Moore  v.  Hepburn,  5  Pa.  401;  Campbell  v.  Steele,  11  Pa  lod- 
Bennett  v.  Cadwell,  70  Pa.  2S3.  ' 

154  Vanemen  v.  Herdman,  3  W.  203. 

155  Lewis  V.  Williams,  6  Wh.  268. 

156  Bean  v.  Seyfert,  34  L.  I.  338. 

157  Act  22  March,  1861,  P.  L.  186,  i  Purd.  §12,  p.  228. 

158  Dingman  v.  Amsink,  77  Pa.  114. 
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after  judgment,  his  personal  representatives  must  be  brought 
in,  before  execution  can  issue  against  the  survivor.^°^  A  second 
suit  against  one  of  several  joint-debtors  not  served  in  the  same 
action,  need  not  be  brought  in  the  same  court. ^^^ 

18.    Service  must  be  against  all. 

When  the  plaintiff  declares  against  all  and  some  are  served 
but  none  appear  or  defend,  judgment  entered  against  all  is  wholly 
bad.^"^  And  when  judgment  has  been  rendered  against  several 
tort  feasors  some  of  whom  have  not  been  served,  the  court  may 
enter  non  pros  in  favor  of  those  not  served.^"^  At  common  law 
therefore  if  for  any  reason  the  plaintiff  fails  to  secure  service 
on  all,  he  cannot  proceed  to  judgment  against  those  served  with- 
out discharging  those  who  were  not  served.  To  remedy  this  the 
act  of  1830  was  passed.  By  this  act  the  injured  party  has  a  dis- 
tinct action  against  those  not  brought  in  by  the  first  writ  not- 
withstanding the  preceding  judgment.^"^  But  when  he  brings 
suit  against  three  defendants  and  obtains  service  and  judgment 
against  two,  and  within  six  years  thereafter,  though  more  than 
six  years  after  the  maturity  of  the  claim,  brings  another  suit  in 
another  county  against  the  third  defendant,  reciting  the  former 
action,  the  second  suit  is  not  a  continuation  of  the  first  and  will 
not  avoid  the  plea  of  the  statute  of  limitations.^"*  The  act  ap- 
plies to  joint  tort  feasors. "° 

The  act  is  remedial  and  has  therefore  been  liberally  con- 
strued^"®  to  include  proceedings  before  a  justice  of  the  peace^"'' 
and  an  alderman.^"*    Though  limited  by  its  terms  to  joint  and 

159  Bressler  v.  Miller,  i  Leg.  Chron.  127. 

160  Wendill  v.  Magee,  3  W.  N.  C.  204. 

161  Murdy  v.  McCutcheon,  95  Pa.  435;  Boaz  v.  Heister,  6  S.  &  R. 
18;  Latshaw  v.  Steinman,  11  S.  &  R.  357;  Donnelly  v.  Graham,  ^^  Pa. 
274;  Passmore  v.  Russel,  4  Justice  232. 

162  Hosie  V.  McCann,  2  Penny.  133. 

163  Taylor  v.  Henderson,  17  S.  &  R.  453;  Moore  v.  Hepburn,  s  Pa. 
399;  Van  Zandt  v.  Winters,  22  Super.  Ct.  181. 

164  Falcott  V.  Rosenblum,  21  C.  C.  494. 

165  Allen  V.  Liggett,  81  Pa.  486;  Hosie  v.  McCann,  2  Penny.  133. 

166  Moore  v.  Hepburn,  5  Pa.  401;  Campbell  v.  Steele,  ii  Pa.  394; 
Bennett  v.  Cadwell,  70  Pa.  253;  Myers  v.  Nell,  84  Pa.  369. 

167  Vaneman  v.  Herdman,  3  W.  202. 

168  Davis  V.  Sidle,  10  Dist.  435. 
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several  undertakings,  it  applies  to  contracts  that  are  joint  and 
not  several.^'" 

ig.    Actions  against  partners. 

In  actions  against  partners  all  the  individuals  composing  the 
firm  must  be  named.""  and  by  the  common  law  all  must  be 
served  before  judgment  could  be  taken  against  any  of  them.*'* 
Before  this  act  (1830)  if  only  one  of  several  partners  or  co- 
obligors  in  a  joint  action  was  served  with  process,  and  the  plain- 
tiff took  judgment  against  him,  the  others  were  discharged  by 
the  judgment.*''^  By  this  act  however  judgment  may  be  taken 
against  the  one  served,  and  the  plaintiff  may  have  a  susequent 
action  against  those  not  served."^  A  partner  not  served  with 
process  in  an  action  against  the  firm  will  not  be  bound  individu- 
ally by  a  judgment  obtained  in  such  action;  and  if  only  one  of 
three  partners  is  served,  an  execution  cannot  be  levied  on  the 
individula  property  of  those  not  served.*'*  But  the  partnership 
effects  may  be  sold  on  execution  issued  on  a  judgment  obtained 
for  a  partnership  debt  against  one  of  the  partners.*'"  The 
judgment  thus  obtained  against  one  of  them  will  authorize  a 
levy  and  sale  of  the  firm  property  as  well  as  of  his  separate! 
property.*'*  A  judgment  confessed  by  one  partner  however, 
in  the  firm  name,  even  for  a  partnership  debt,  is  void  against 
the  non-assenting  partners,  and  will  be  struck  off  by  the  court 
on  motion.*"  And  if  a  summons  is  issued  against  two  persons 
as  alleged  partners  and  served  on  only  one,  and  neither  appear, 
judgment  cannot  be  entered  against  them  by  default.*'*  In  such 
a  case  the  judgment  was  held  to  be  "void  as  to  the  defendant 
not  served,  for  he  had  no  notice  to  appear,  hence  could  not  be 
in  default,  and,  if  void  as  to  one  defendant,  it  cannot  under  our 

169  Miller  v.  Reed,  27  Pa.  244. 

170  McConnell  v.  Appollo  Sav.  Bank,  146  Pa.  79.    See  Chap.  15,  §7. 

171  Hall  V.  tanning,  91  U.  S.  166. 

172  Williams  v.  McFall,  2  S.  &  R.  280;  Downey  v   Bank   n  S   &  R 
288.  .    o     ■         ■ 

173  Paine  v.  Godshall,  2  Leg.  Op.  98;  Vaneman  v.  Herdman,  3  W. 
202;  Bennett  v.  Cadwell,  70  Pa.  253. 

174  Cover  V.  Brown,  7  Dist.  19. 

17s  Ross  V.  Howell,  84  Pa.  19;  Freiler  v.  Kear,  126  Pa.  470. 

176  Boyd  V.  Thompson,  133  Pa.  78. 

177  McCleery  v.  Thompson,  130  Pa.  443. 

178  Batdorf  v.  Shaflfer,  15  Dist.  780. 
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authorities  be  sustained  as  to  the  other.""^"  Again,  the  act  ren- 
ders the  deceased  partners'  estate  liable  in  the  first  instance 
whether  the  survivor  be  solvent  or  insolvent.^^"  A  partnership 
debt  is  recoverable  against  the  executors  of  the  deceased  part- 
ners even  pending  a  suit  against  the  survivors.^^^  But  the  judg- 
ment against  the  survivor  is  not  evidence  against  the  representa- 
tives of  the  deceased  partner,  for  they  were  no  parties  thereto."^ 

20.    Death  of  defendant  pending  action. 

The  act  is  applicable  to  cases  of  joint  action  as  well  as  joint 
contracts.^^'  The  original  process  should  be  issued  against  all 
the  defendants,^'*  and  the  issuing  of  an  execution  on  the  first 
judgment  does  not  prejudice  the  right  to  sue  the  other  parties. ^*^ 
The  act  however  does  not  extend  to  the  case  of  a  defendant  who 
dies  pending  the  action.^*^  Lastly,  the  second  writ  should  be  issued 
only  against  the  defendant  who  was  not  served,^*'  and  from  the 
same  forum^'^  otherwise  the  statute  of  limitations  will  run.^*' 

21    Joint  debtors. 

The  act  of  1842  is  another  step  in  the  way  of  pursuing  joint 
debtors.  At  common  law  a  creditor  was  required  to  pursue  all 
of  his  joint  debtors  pari  passu  so  far  as  he  could;  and  any  sev- 
erance by  his  own  act,  or  connivance  either  before  suit,  or  in  the 
writ  or  proceedings  at  any  stage  of  the  case  was  fatal;  nor  has 
the  rule  been  changed  by  this  act.^""  A  judgment  therefore  can- 
not be  entered  against  one  of  several  defendants  for  want  of  a 
sufficient  affidavit  of  defense  where  the  plaintiflf  has  taken  no 
judgment  against  other  defendants  who  have  made  no  defense 

179  Ibid. 

180  Brewster's  Adm.  v.  Sterrett,  32  Pa.  115;  Moore's  Appeal,  34  Pa. 
411. 

181  Creswell  v.  Blank,  3  Grant.  320. 

182  Moore's  Appeal,  34  Pa.  411. 

183  Lewis  V.  Williams,  6  Wh.  268. 

184  Moore  v.  Hepburn,  S  Pa.  402. 

185  Vaneman  v.  Herdman,  3  W.  202 

186  Walter  v.  Ginrich,  2  W.  204;  Finney  v.  Cochran,  i  W.  &  S.  112. 

187  Magaw  V.  Clark,  6  W.  528. 

188  Warin  v.  Pattengale,  14  Pa.  313. 

189  Ibid. 

190  Murtland  v.  Floyd,  153  Pa.  99;  Van  Landt  v.  Winters,  22  Super. 
Ct.  181. 
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whatever.^'^  What  then  can  be  done?  Judgment  may  be 
entered  at  different  times  against  several  defendants  in  the 
same  action  for  want  of  a  sufficient  affidavit  of  defense,  while  a 
rule  for  judgment  is  discharged  as  to  others,  but  the  liquidation 
of  the  judgments  must  be  postponed  until  the  final  disposition 
of  the  case.^"'  The  purpose  of  the  statute  is  thus  explained  by 
Justice  Heydrick :  "So  long  as  there  was  but  one  defendant,  or, 
there  being  more  than  one,  all  confessed  or  made  default  and  the 
same  judgment  was  entered  against  all,  there  would  of  course 
be  but  one  final  judgment  in  any  action.  But  when,  in  an 
action  against  numerous  defendants,  judgment  is  taken  against 
one  in  default  of  an  appearance,  against  another  in  default  of 
an  affidavit  of  defense,  against  a  third  in  default  of  a  plea,  and 
against  the  remaining  defendants  upon  the  verdict  of  a  jury, 
results  are  produced  which  could  not  have  been  in  contemplation 
of  the  court  when  judgment  by  default  in  the  class  of  actions 
referred  to  were  declared  to  be  final.  The  severance  of  the 
plaintiff's  demand  by  the  entry  of  the  first  of  such  final  judg- 
ments was  fatal  at  common  law,  and  no  statute  had  authorized 
it.  But  it  was  desirable  upon  the  one  hand  that  such  several 
judgments  should  be  sanctioned  for  the  purpose  of  lien,  and  on 
the  other  hand  that  the  symmetry  of  the  common  law  proceeding 
should  be  restored  by  blending  them  into  one  for  all  other  pur- 
poses upon  the  final  determination  of  the  cause.  This  was  ac- 
complished by  the  statute  under  consideration."^"'  The  liqui- 
dation of  a  judgment  therefore  before  the  determination  of  the 
remaining  issues  is  premature.  And  if  this  is  done  by  the  pro- 
thonotary  the  lower  court  will  strike  it  off,  or  the  supreme  court 
will  treat  it  as  amended.^"* 

22.    Joint  contractors. 

The  act  has  been  applied  in  many  suits  against  joint  con- 
tractors. In  those  where  service  is  made  on  all  judgment  cannot 
be  taken  against  less  than  the  whole  number  of  defendants."^ 
But  they  must  all  be  proved  to  be  jointly  liable  or  the  plaintiff 
will  be  nonsuited."*    And  if  two  partners  are  sued  and  both  are 

191  American  Bank's  Appeal,  153  Pa.  98. 

192  Campbell  v.  Floyd,  153  Pa.  84. 

193  Ibid,  96. 

194  Ibid. 

19s    Coghenour  v.   Suhre,  71   Pa.  462. 
196    Martin  v.  Sauder,  18  Lane.  Rev.  357. 
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served,  one  of  the  defendants  can  insist  that  the  plaintiff  shall 
take  his  judgment  against  both  or  neither.^'^  A  joint  defendant 
however  may  set  up  a  personal  defense  not  available  to  the 
other.^'*  Lastly,  it  may  be  remarked  that  as  the  act  did  not 
provide  for  the  death  of  a  joint  contractor  pending  the  action,^'^ 
the  omission  was  supplied  by  the  act  of  March  22,  1861.'""' 

23.    Against  some  defendants  in  default  and  others  who  go  to  trial. 

The  act  of  1877  remains  for  consideration,  which  includes 
judgments  for  want  of  a  sufficient  affidavit  of  defense.^"^  When 
some  of  the  defendants  are  in  default  and  others  go  to  trial  a 
judgment  against  all  based  on  the  jury's  verdict  is  wholly  bad.^"^ 
Instead,  an  interlocutory  judgment  should  be  taken.^"^  If  this 
is  not  entered,  judgment  on  the  verdict  of  a  jury,  who  tried  the 
issue  as  to  one  defendant  only  cannot  be  sustained.^"*  Again, 
where  judgment  by  default  or  confession  is  entered  against  some 
defendants  and  the  issue  is  tried  against  others,  and  final  judg- 
ment is  entered  against  all  on  the  verdict,  damages  assessed  on 
the  confessed  judgment  may  be  stricken  off  and  the  judgment 
left  as  a  general  one  for  the  plaintiff's  claim.^''^  Although  a 
judgment  has  been  entered  by  default  against  one  of  two  de- 
fendants and  execution  has  been  issued  and  a  part  of  the  judg- 
ment collected,  the  court  may  regard  it  as  interlocutory  only  and 
not  a  bar  to  proceedings  against  the  other  defendants. ^"^  Said 
Justice  Mercur:  "It  may  be  conceded  as  a  general  rule,  there 
can  be  but  one  final  judgment  in  any  personal  action;^"'  and  if 
the  plaintiff  takes  a  final  judgment  against  one  co-defendant  it 
bars  further  proceedings  in  the  same  suit,  against  the  other  de- 
fendant or  defendants.'^''*  Whenever,  however,  the  manifest 
justice  of  the  case  requires  it,  and  it  is  not  shown  that  the  first 

197  Carson  v.  Carson,  25  W.  N.  C.  358. 

198  Bolan  V.  Hopkins,  10  Kulp  379. 

199  Walter  v.  Ginrich,  2  W.  204;  Miller  v.  Reed,  3  Grant  51. 

200  §1,  P.  L.  186,  I  Purd.  §12,  p.  228. 

201  Bean  v.   Seyfert,   12  Phila.  224. 

202  Donnelly  v.  Graham,  17  Pa.  274;  Corcoran  v.  Frick,  20  W.  N.  C 
372. 

203  Ibid. 

204  Ibid. 

205  Strause  v.  Braunreuter,  14  Super.  Ct.  125. 

206  Commonwealth  v.  McCleary,  92  Pa.  188. 

207  O'Neal  V.  O'Neal,  4  W.  &  S.  130. 

208  Finch  V.  Lamberton,  62  Pa.  370. 
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judgment  was  intended  to  be  final,  the  inclination  of  the  modern 
cases  is  to  hold  it  to  be  interlocutory  only."'"^ 

IV.    Amendment  of  Judgments. 
24.    Judgment  may  be  amended,  (h) 

The  judgment  is  amendable  at  common  law,  in  substance  or  in 
form,  at  any  time  during  the  term  of  which  it  is  signed :''"  thus, 
the  court  may  vacate  a  judgment  on  a  verdict,  at  any  time  dur- 
ing the  term,  and  grant  a  new  trial ;''"  and,  in  a  criminal  case, 
the  court  may  reconsider  the  sentence,  during  the  term,  and  im- 
pose a  severe  punishment.^^^  And  any  misprison,  omission  or  mis- 
take of  the  clerk  in  the  entry  of  the  judgment,  may  be  corrected, 
after  any  lapse  of  time,  where  the  record  shows  anything  to 
amend  by;  this  is  a  power  vested  in  every  court,  and  one  which 
it  is  their  duty  to  exercise  in  a  proper  case,  in  order  that  suitors 
may  not  suffer  by  the  carelessness  or  mistakes  of  clerks  and 
officers;  it  is  a  power  committed  to  the  discretion  of  the  court, 
to  be  exercised  over  their  own  records,  and  the  correct  use  of 
that  discretion  cannot  be  questioned  by  another  court,  even  on 
a  writ  of  error.^^'  The  power  to  amend  for  misprison  of  the 
clerk,  is  given  by  stat.  8  Hen.  VI.,  c.  12  &  15  declared  to  be> 
principally  in  force  in  this  state  ;^^*  thus,  where  a  judgment  de 
bonis  propriis  was  entered  against  an  executor,  instead  of  judg- 
ment de  bonis  testatoris,  the  court  ordered  it  to  be  amended, 
even  after  error  brought.^^^ 

25    In  what  cases. 

A  judgment  can  be  amended  in  various  ways.  Thus  where  an 
entered  judgment  raises  a  doubt  whether  it  expresses  the  evident 
intention  of  the  court  and  jury,  the  superior  court  may,  under 
the  act  of  1895,  conform  the  judgment  to  express  its  true  in- 
tent.""    Again,  the  judgment  entered  by  an  appellate  court, 

h  I  Vale  672,  727;  5  Vale  14021. 

209  Commonwealth  v.  McCleary,  92  Pa.   188,  igi. 

210  Cheang-Kee  v.   United   States,   3  Wall.  321. 

211  King  V.  Brooks,  72  Pa.  363. 

212  Commonwealth  v.  Brown,  35  L,.  I.  5. 

213  Cromwell  v.  Bank  of  Pittsburg,  2  Wall,  Jr.  C.  C.  586-7;  Wilkins 
V.  Anderson,  11  Pa.  399;  Coelle  v.  Loekhead,  Hemp.  194. 

214  See  Rob.  Dig.  29,  33-4,  49;  Pierce  v.  Turner,  i  Cr.  C.  C.  433. 

215  Green  v.  Rennet,  i  T.  R.  728;  People  v.  McDonald,  i  Cow.  189. 
And  see  Lansing  v.  Lansing,  18  Johns.  502. 

216  June  24,  P.  L.  212,  §8,  4  Purd.  §38,  p.  4504;  Thrall  v.  Wilson,  17 
Super.  Ct.  376. 


Oe'  Judgment.  1039 

"judgment  reversed,"  may  on  petition  be  thus  amended,  "judg- 
ment reversed,  and  judgment  entered  in  favor  of  the  defendant 
for  costs.'"'^^  And  when  a  judgment  for  damages  only  has  been 
entered  in  an  action  on  a  constable's  bond  the  record  may  be 
amended  by  adding  a  judgment  for  the  penalty.^^^  And  if  a 
single  woman  executes  a  power  of  attorney  to  confess  judgment 
and  marries  before  judgment  is  entered,  the  judgment  against  her 
alone  may  be  amended.^^*  An  error  of  the  prothonotary  in  liqui- 
dating the  damages  on  a  judgment  by  default  against  one  of 
two  defendants  may  be  amended.^^"  And  the  court  may  order 
a  mistake  in  the  entry  of  judgment,  whereby  the  name  of  one  of 
the  defendants  is  omitted  after  notice  to  such  defendant  and 
hearing,  to  be  corrected  by  adding  his  name.^^^  A  discrepancy 
between  a  bond  and  record  of  judgment  may  be  cured  by  amend- 
ment ;"^  also  an  error  in  reference  to  statutes  and  law  reports  by 
striking  them  out.^^^  Again,  when  a  judgment  is  opened,  an 
issue  awarded  and  the  case  tried,  and  afterward  the  discovery 
is  made  that  no  issue  had  actually  been  allowed,  the  court  will 
permit  an  amendment  of  the  record  nunc  pro  tunc  so  as  to  in- 
clude it.^''*  To  these  illustrations  may  be  added  that  the  court 
will  amend  the  name  of  the  plaintiff  and  payee  signed  to  a 
judgment  note  by  mistake  by  striking  it  from  the  record.^^** 
A  judgment  entered  on  a  warrant  of  attorney  for  a  less  amount 
than  is  expressed  by  the  obligation  may  be  amended  after  the 
issue  of  an  execution  if  the  rights  of  third  persons  are  not  thereby 
affected. ^°*''  An  appellate  court  having  on  appeal  reversed  a 
judgment  entered  on  a  verdict  for  plaintiff  in  the  following  form, 
"judgment  reversed,"  may,  on  petition,  amend  the  record  so 
that  the  judgment  entry  shall  read  "judgment  reversed"  and 
judgment  entered  in  favor  of  the  defendant  for  costs."''^*'= 

217  Ellis  V.  Agricultural  Ins.  Co.,  9  Super.  Ct.  392. 

218  Commonwealth  v.  Yeisley,  6  Super.  Ct.  273. 

219  Anthracite  Sav.  Fund  v.  Whittle,  i  Leg.  Rec.  178. 

220  Frick  V  Lamberton,  62  Pa.  370;  Campbell  v.  Floyd,  153  Pa.  84. 

221  Heermans  v.  Powell,  2  Law.  Times   (N.  S.)   73. 

222  W.  W.  Blake  Tobacco  Co.  v.  Posluszsy,  31  Super.  Ct.  602. 

223  Hartley  v.  White,  94  Pa.  31. 

224  Kittanning  Ins.  Co.  v.  Adams,  10  At.  895. 
224a  Weller's  Appeal,  103  Pa.,  594. 

224b  Smith  V.  Hood,  25  Pa.  218. 

224c  Ellis  V.  Insurance  Co.,  9  Super  Ct.  392. 

7 


1040        Common  Law  Practice  in  Pennsyi^vania. 

The  act  of  1891^'=  also  provides  that  the  supreme  court  shall 
have  power  in  all  cases  to  affirm,  reverse,  amend,  or  modify  a 
judgment  order  or  decree  and  enter  such  one  as  may  be  deemed 
proper  and  just  without  returning  the  record  for  amendment 
to  the  court  below.  "When  therefore  the  supreme  court  has 
reversed  a  judgment  of  the  court  below  without  awarding  a  new 
venire,  it  may  subsequently  amend  the  judgment  by  adding  a 
formal  judgment  in  favor  of  the  defendant."* 
26.    After  the  end  of  the  term. 

Athough,  after  the  term  is  ended  at  which  judgment  is  enter- 
ed on  a  case  stated,  or  verdict,  the  court  cannot  alter  it,  so  as 
to  correct  what,  on  reconsideration,  may  be  deemed  an  error, 
unless  it  is  a  judgment  by  default  or  confession,  or  fraud  as 
alleged  f"  yet,  before  error  brought,  a  mere  mistake  in  entering 
it  may  be  corrected,  such  as  an  entry  of  judgment  for  one  party, 
where  the  other  party  was,  in  fact,  intended.  Whenever  there 
is  anything  to  amend  by,  such  as  the  judge's  notes,  no  danger 
need  be  apprehended,  and  it  is  justified  by  the  general  rule  on 
the  subject,  as  well  as  by  the  reason  of  the  thing.^^*  Even  after 
error  brought,  the  record  may  be  amended,  if  there  be  anything 
on  it,  or  filed  with  it  as  part  of  the  proceedings,  to  justify  the 
amendment;  if  the  record  be  brought  up  on  error,  it  will  be  re- 
mitted to  the  court  below  for  the  purpose.  There  are  many 
illustrations  of  the  rule  in  the  reported  cases:  a  judgment,  for 
example,  entered  against  a  defendant  by  a  wrong  Christian  name, 
may  be  amended  by  the  bond  and  warrant  of  attorney,  as  be- 
tween the  parties. ^^^  It  may  be  amended  from  a  less  to  a  greater 
sum,  by  the  paper  on  file  assessing  the  damages;  as  between  the 
parties,  such  an  amendment  may  be  made,  after  bail  given  for 
the  stay  of  the  execution,  ca.  sa.  issued  and  returned,  and,  after 
an  action  brought  against  the  bail,  a  trial  had,  and  writ  of  error 
brought ;  but  it  cannot  be  done,  if  the  amendment  affect  the  rights 

225  May  20,  1891,  P.  L.  loi,  2  Purd.  §15,  p.  1439. 

226  Nugent  V.  Phila.  Traction  Co.,  183  Pa.  142. 

227  Hill  V.  Egan,  2  Super.  Ct.  596;  Webs  v.  Powell,  6  Super.  Ct.  123; 
O'Donnell  v.  Flanigan,  9  Super.  Ct.  136;  Killian  v.  Rishell,  16  Dist.  702. 

228  Stephens  v.  Cowan,  6  W.  513. 

229  Zimmerman  v.  Briggans,  S  W.  186.  And  see  Bank  of  Newburgh 
V.  Seymour,  14  Johns.  219.  A  mistake  in  the  name  of  a  party  cannot  be 
amended,  at  a  subsequent  term,  where  there  is  nothing  in  the  record  to 
amend  by.    Albers  v.  Whitney,  i  Story  310. 
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of  the  bail,  or  of  creditors  or  purchasers.^^"  The  limitation  of  the 
rule,  however,  is  disclosed  by  the  principle,  that  the  court  can- 
not correct  a  judicial  error,  after  proceedings  have  been  had  on 
the  judgment.  This  principle  is  exemplified  in  the  case  of  Ullery 
V.  Clark,^^^  in  which  it  was  decided,  that  where  the  court  had 
entered  judgment  without  costs,  on  an  award  of  arbitrators,  it 
could  not,  after  two  years,  during  which  an  exemplification  of 
the  record  was  filed  in  another  county,  and  an  execution  issued 
and  returned,  change  the  judgment,  by  entering  it,  with  costs; 
such  a  change  as  this  would  be  rather  judicial  than  clerical.  In 
accordance  with  the  same  doctrine,  a  judgment  entered  by  mis- 
take, upon  a  warrant  of  attorney,  for  a  less  amount  than  the 
obligation  demands,  may  be  amended  by  the  court,  after  exe- 
cution issued ;  and  an  alias  execution  may  be  awarded  for  the  bal- 
ance remaining  uncollected,  if  the  rights  of  third  persons  be  not 
prejudiced  by  such  amendment.^^^  The  regularity  of  an  amend- 
ment by  a  court  of  competent  jurisdiction,  cannot  be  inquired  into 
collaterally.^'* 
27.    Character  of  amendment  allowed. 

With  respect  to  the  time  of  amending  much  depends  on  the 
character  of  the  amendment  desired.  Thus  a  decretal  order,  not 
final  in  its  nature,  may  be  modified  at  a  subsequent  term.^^*  A 
record  may  be  amended  after  the  expiration  of  the  term  at  which 
judgment  was  entered  on  a  verdict  by  striking  off  the  name  of 
one  of  the  defendants  provided  the  plaintiff  consents.^**  And  a 
formal  amendment  in  the  name  of  the  party  defendant  may  be 
made  after  a  verdict  on  the  merits.^'®  Likewise  a  judgment 
shown  by  the  record  to  be  incorrect  may  be  amended  after  af- 

230  Crutcher  v.  Commonwealth,  6  Wh.  349;  Maus  v.  Maus,  S  W.  319. 
The  judgment-docket  may  be  corrected,  as  to  the  amount,  saving  the 
rights  of  intervening  incumbrancers.  Hunt  v.  Grant,  19  Wend.  go.  And 
see  Close  v.  Gillespey,  3  Johns.  526.  The  clerk  has  no  power  to  alter 
the  entry  on  the  judgment-index  without  the  order  of  the  court.  Prow- 
attain  V.  McTier,  i  Phila.  105. 

231  18  Pa.  149. 

232  Smith  V.  Hood,  25  Pa.  218.     See  Hassler's  Appeal,  S  W.  176. 

233  Hamilton  v.  Seitz,  25  Pa.  226;  Murray  v.  Cooper,  6  S.  &  R.  126; 
Rhoads  v.  Commonwealth,  15  Pa.  272. 

234  McCoy  V.  Porter,  17  S.  &  R.  59- 

23s    Mutual  Sav.  Fund  v.  Ball,  2  Leg.  Rec.  203,  263. 
236    Bohmann  v.  Pittsburg,  B.  &  W.  R.  Co.,  11  W.  N.  C.  340;  Pitts- 
burg, B.'  &  W.  R.  V.  Rohrman,  13  W.  N.  C  258. 
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firmance  by  the  supreme  court.''"  The  court  also  in  entering 
judgment  for  want  of  sufficient  affidavit  of  defense  will  in  a 
proper  case  reserve  the  right  to  reduce  the  judgment  on  appli- 
cation by  the  defendant  within  a  reasonable  time  and  on  due 
proof.''^^  Again  where  a  judgment  has  been  entered  on  a  case 
stated,  on  a  special  or  general  verdict  from  which  an  appeal  may 
be  taken,  the  court  cannot  change  it  at  the  end  of  the  term  in 
which  judgment  was  entered.^^^  The  court  may,  during  the 
term,  strike  off  a  judgment  entered  through  oversight  or  mis- 
take, and  correct  the  record  to  agree  with  the  facts.^*"  While  a 
mistake  in  the  entry  of  a  judgment  may  be  amended  before  the 
issue  of  a  writ  of  error,^*^  this  cannot  be  done  to  the  prejudice 
of  subsequent  lien  creditors. ^*^  And  when  the  prothonotary  has 
omitted  to  record  a  judgment  on  the  appearance  docket  the  court 
may  direct  it  to  be  entered  fourteen  years  afterward.^*^ 

28.  Judgment  cannot  be  reformed. 

There  are  however  limitations  to  the  authority  of  a  court 
in  the  way  of  amendments.  Thus  the  court,  proceeding  in 
equity,  cannot  actually  reform  the  judgment  remaining  on  the 
law  side  of  the  court.^**  The  parties  to  a  judgment  may  by  their 
own  agreement  change  the  purpose  of  it.^*° 

29.  Justice's  records. 

Amendments  of  justice's'  record  brought  by  transcript  into 
the  common  pleas  are  freely  allowed.^*^  A  defendant's  name 
therefore  on  a  transcript  may  be  amended  on  proof  that  he  was 
the  party  served.^*^     But  if  judgment  be  entered  on  a  trans- 

237  Gourley  v.  Hess,  8  W.  N.  C.  140. 

238  Shafer  v.  Keystone  Mutual  Benefit  Association,  22  C.  C.  51. 

239  Gannon  v.  Riel,  3  Lack.  L,.  N.  68. 

240  Larkin  v.  Glover  Steam  &  Gas  Fitting  Co.,  2  Del.  453. 

241  Gump's  Appeal.  65  Pa.  476. 

242  Stroudsburg  Bank  v.  LaBar,  7  C.  C.  163;  Heermans  v.  Powell, 
2  Law  Times  (N.  S.)  73;  Peck's  Appeal,  11  W.  N.  C.  31;  Herring  v. 
Philadelphia,  I  Walk.  4;  Peirce  v.  Black,  105  Pa.  342. 

243  Maidencreek  Township  School  Directors  v.  Berks  Co.,  i  Wood. 
49;  Snowden  v.  Pequignot,  19  Dist.  468. 

244  Finkham  v.  Stewart,  i  Lack.  Jur.  41. 

245  Meyerhoff  v.  Shane,  23  W.  N.  C.  200. 

246  Jamieson  v.  Pomeroy,  9  Pa.  231.  And  see  McCanna  v.  Johnston, 
19  Pa.  434. 

247  James  v.  Jarrett,  17  Pa.  370. 
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cript  the  defendant's  name  cannot  be  so  amended  as  to  make 
it  vary  from  the  transcript  and  the  docket.^*' 

30.  What  supreme  court  may  do. 

The  act  of  i6th  June  1836  gives  the  supreme  court  power  to 
modify,  as  well  as  to  reserve  and  affirm,  judgments.  Under  it, 
the  court  feel  authorized  to  disregard  slips  in  practice,  where 
it  is  not  inconsistent  with  law  and  the  rights  of  parties ;  such,  for 
example,  as  a  general  judgment  against  two,  where  one  had  not 
been  served,  and  had  not  appeared  to  the  writ,  and  in  which  the 
court  reversed  the  judgment  as  to  him,  and  affirmed  it  as  to  the 
others.  But  where  a  party  recovers  irregularly  a  judgment 
against  a  defendant,  which  would  have  been  set  aside,  on  appli- 
cation to  the  court  below,  the  supreme  court,  on  failure  to  make 
such  an  application,  will  regard  the  regularity  of  the  judgment 
admitted,  in  many  cases.  Thus,  where  a  scire  facias  was  issued 
against  the  defendant  and  terre-tenants,  and  was  returned  nihil 
as  to  the  defendant,  and  served  as  to  the  terre-tenants,  and  judg- 
ment entered  generally  for  want  of  an  appearance,  it  was  held, 
that  the  irregularity  of  the  judgment  against  the  original  defend- 
ant was  unimportant  in  a  court  of  error,  as  no  application  to  set 
it  aside  had  been  made  in  the  court  below.-  There  is  a  clear 
distinction  between  void  and  voidable  judgments;  irregularities 
that  will  enable  parties  to  set  judgments  aside,  on  motion,  do  not 
vitiate  them  utterly,  and  until  they  are  reversed  or  set  aside  by 
legal  proceedings,  they  are  binding  and  conclusive.  For  example, 
where  a  justice  rendered  judgment  against  a  defendant,  in  a 
case  in  which  the  docket  stated  that  the  summons  was  "returned 
on  oath,"  but  without  returning  that  it  had  been  served,  it  was 
held,  that  the  judgment,  in  a  scire  facias  thereon,  was  to  be  re- 
garded as  conclusive. 

31.  Examples  of  amendments. 

The  doctrine  of  amendments  appears  to  be  without  limitation 
in  Pennsylvania,  and  has,  in  modern  practice,  been  applied  upon 
very  liberal  principles:  thus,  an  amendment  was  permitted  in 
the  verdict,  in  an  ejectment,  although  nothing  appeared  to 
amend  it  by,  except  the  implication  from  the  finding.''^*  So, 
where  the  verdict  exceeded  the  amount  of  damages  laid  in  the 
declaration,  a  remittitur  for  the  excess  was  permitted,  although 

248  Sloan  V  McKinstry,  i8  Pa.  120. 

249  Scott  V.  Galbraith,  cited  i  Dall.  134. 


1044        Common  Law  Practice  in  Pennsylvania. 

after  error  brought,  and  judgment  was  entered  for  the  resi- 
due.^^"  If,  however,  the  record  be  removed  by  writ  of  error, 
the  appellate  court  will  not  suffer  a  remittitur  of  the  surplus 
damages  to  be  entered,  but  will  send  back  the  record  to  the  court 
below  for  amendment,  if  they  think  proper  to  amend.  This 
objection  being  removed,  and  the  amended  record  returned,  the 
judgment  will  be  affirmed.^^^  And  where  a  plaintiff  obtained  a 
verdict,  and  the  judges  being  equally  divided  on  a  motion  for  a 
new  trial,  the  clerk  entered  judgment,  on  the  order  of  one  of  the 
judges,  but  objected  to  by  the  other;  the  judgment  was  held 
good,  the  court  presuming  that  the  dissenting  judge  merely 
wished  his  opinion  against  the  verdict  to  be  entered  of  record, 
and  not  to  arrest  the  course  of  law.^°^  Where  one  defendant 
died  after  suit  brought,  and  judgment  was  entered  against  both, 
an  amendment  was  permitted,  by  entering  a  suggestion  of  his 
death,  with  the  same  effect  as  if  entered  before  judgment,  though 
after  error  coram  vobis,  upon  which  his  death  before  judgment 
had  been  assigned.  Said  Tilghman,  C.  J.:  "The  cases  cited 
in  support  of  the  motion  are  sufficient  to  show  the  power  of  the 
court,  and  it  is  a  power  which,  generally  speaking,  tends  very 
much  to  the  promotion  of  justice;  the  court  feel  themselves 
bound  to  adopt  amendments  of  this  nature,  so  far  as  is  consistent 
with  their  lawful  authority,  nor  will  they  be  disposed  to  fetter 
them  with  conditions  except  in  extraordinary  cases."^^'  The 
court  will  not  presume  anything  against  judgments,  and  do  not 
incline  to  set  them  aside,  unless  for  manifest  error  ;^°*  and  whilst 
they  remain  in  full  force  and  unreversed,  the  court  cannot  col- 
laterally, in  a  new  action  brought  against  a  different  defendant, 
declare  them  to  be  illegal  and  of  no  effect.^^' 

V.    Interest  on  Judgments. 
32.    Interest,  (i) 

By  the  second  section  of  the  act  of  1700,^°°  lawful  interest  is 

i  5  Vale  13555. 

250  Rapp  V.  Elliot,  2  Dall.   184;  Fury  v.   Stone,   I  Yeates   186;   s.  c. 
Add.  114. 

251  Ivaussatt  V.  Lippincott,  6  S.  &  R.  386. 

252  Cahill  V.  Benn,  6  Binn.  99. 

253  Hill  V.  West,  I  Binn.  486. 

254  Bradley  v.  Flowers,  4  Yeates  436. 

255  Bond  V.  Gardiner,  4  Binn.  281. 

256  I  Sm.  L.  7,  2  Purd.  §14,  p.  2041. 
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allowed  to  the  creditor  on  the  amount  of  his  judgment,  from  the 
time  it  is  obtained,  until  satisfaction.  Interest  may,  in  general, 
be  considered  as  legally  incident  to  every  judgment,  in  this 
state  f^''  but  where  a  plaintiff  obtained  a  verdict,  and  a  new  trial 
was  granted,  upon  condition  that  a  judgment  should  be  entered 
as  a  security  for  whatever  might  be  ultimately  recovered,  the 
court,  upon  the  second  trial,  instructed  the  jury,  that  where  a 
judgment  was  given  merely  as  a  security,  the  interest  ought  not 
to  be  calculated  on  the  amount  of  the  judgment  (which  included 
principal  and  interest),  but  only  on  the  sum  originally  due.^'^ 
Under  our  act  of  assembly,  the  practice  is  stated  to  have  been, 
both  before  and  since  the  revolution,  to  ascertain  the  real  debt, 
at  the  time  of  the  judgment  entered,  and  to  calculate  interest 
thereon  as  a  new  principal,^^*  and  when  credit  for  partial  pay- 
ments is  allowed,  the  principal  of  calculation  is  thus  decided — 
interest  is  always  calculated  on  a  judgment  to  the  time  of  the 
first  payment,  which  is  applied,  in  the  first  instance,  to  discharge 
the  interest,  and  afterwards,  if  there  be  a  surplus,  to  sink  the 
principal,  and  so  toties  quoties,  care  being  taken  that  the  prin- 
cipal, at  any  time  thus  reduced,  be  not  suffered  to  accumulate 
by  the  accruing  interest ;  this  rule  is  sustained  not  only  by  usage, 
but  by  decision.^*"  Interest  on  a  judgment  is  suspended  from  the 
day  when  land  is  sold  on  an  execution  issued  under  it;  but  the 
rule  is  not  extended  to  cases  where  it  would  work  injustice; 
therefore,  in  a  case  where  judgment  was  taken  by  confession, 
against  the  maker  of  a  negotiable  note,  by  the  holder,  for  the 
purpose  of  securing  the  indorser,  and  the  real  estate  of  the  maker 
was  sold  by  the  sheriff,  and  the  appropriation  of  the  proceeds 
directed  to  the  judgment  was  delayed  for  years,  by  appeal  to  the 
supreme  court,  it  was  held,  that  the  interest  on  the  amount  ap- 
propriated did  not  cease  to  run  in  favor  of  the  indorser.  from  the 
sheriff's  sale,  but  ran  till  actual  payment.^^^ 

257  Commonwealth  v.  Vanderslice,  8  S.  &  R.  452. 

258  Roberts  v.  Wheelen,  3  Dall.  506.  A  judgment  bears  interest, 
though  there  be  a  cesset,  until  :he  plaintiff  perfect  the  title  to  certain 
land.  Shaller  v.  Brand,  6  Binn.  435.  And  notwithstanding  an  attach- 
ment of  the  debt,  in  the  hands  of  the  judgment-debtor.  Fitzgerald  v. 
Caldwell,  4  Dall.  251;  s.  c.  i  Yeates  274. 

259  Berryhill  v.  Wells,  S  Binn.  56. 

260  Penrose  v.  Hart,  I  Dall.  378;  Commonwealth  v.  Venderslice.  8 
S.  &  R.  452;  Spires  V.  Hamot,  8  W.  &  S.  17. 

261  Baker  v.  Exchange  Bank,  24  Pa.  391. 
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33.  A  legal  incident. 

Interest  is  a  legal  incident  of  every  judgment.  It  bears  in- 
terest from  the  time  it  is  obtained  until  the  time  of  sale  of  satis- 
faction be  made.  The  defendant  in  a  judgment  can  relieve  him- 
self thereof,  by  paying  the  amount  of  the  judgment  into  court.^" 
When  a  judgment  is  affirmed  on  error  the  execution  may  in- 
clude interest  from  the  date  of  the  original  judgment.^**  And 
when  an  appeal  is  taken  from  a  judgment  and  attachment  exe- 
cutions are  issued  by  creditors  of  the  plaintiff  and  the  judgment 
is  affirmed,  the  defendant  is  liable  for  interest  until  the  affirm- 
ance of  the  judgment.  After  that  a  sum  sufficient  to  pay  the 
attachments  should  be  deducted  on  which  no  interest  should  be 
charged  unless  the  defendant  unreasonably  delays  payment.''** 

34.  When  it  cannot  be  recovered. 

Interest  cannot  be  recovered  on  a  judgment  against  a  decedent 
after  the  confirmation  of  the  sale  of  his  estate  for  the  payment 
of  his  debts.^^'  Where  a  decedent's  estate  is  solvent  the  holder 
of  a  mortgage  which  has  been  discharged  by  the  sale  of  the  de- 
cedent's real  estate  to  pay  debts  may  recover  from  the  estate  on 
the  accompanying  bond  interest  from  the  date  of  the  con- 
firmation of  the  sale  to  the  date  of  the  payment  of  the  principal.^"" 
When  the  decedent's  estate  is  insolvent  and  his  real  estate  is 
sold  to  pay  his  debts  interest  on  a  lien  which  attached  in  the  hands 
of  a  prior  owner  ceases  at  the  confirmation  of  the  sale,  although 
the  funds  is  more  than  sufficient  to  pay  the  lien  and  mterest.^*^ 
And  when  a  judgment  is  not  payable  until  the  defendant's  death, 
the  plaintiff  may  revive  the  judgment  so  as  to  continue  the 
lien,  but  he  is  not  entitled  to  have  the  judgment  on  the  scire 
facias  liquidated  with  interest.^"^ 

35.  When  it  ceases. 

Where  a  judgment  is  revived  by  repeated  writs  of  scire  facias, 
the  plaintiff  has  a  right  to  charge  interest  on  the  aggregate 

262  Watson  v.  McManus,  223  Pa.  583;  Cochran  v.  Cummings,  4  Dall. 
252;  Commonwealth  v.  Miller,  8  S.  &  R.  452. 

263  Respublica  v.  Nicholson,  2  Dall.  256. 

264  Parker  v.  Oil  Well  Supply  Co.,  47  P.  1,.  J.  306. 
26s    Wagner's  Appeal,  14  W.  N.  C.  429. 

266  Yeatman's  Appeal,  13  W.  N.  C.  149. 

267  Smith's  Estate,  2  Chester  212. 

268  Kinney  v.  Watgon,  9  Del.  472. 
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amount  of  principal  and  interest  due,  at  the  time  of  rendering 
judgment  on  each  scire  facias.^'*  But  this  rule  does  not  hold, 
in  the  case  of  the  appropriation  of  the  proceeds  of  the  land  of 
a  decedent;  in  such  case,  simple  interest  is  to  be  calculated  only 
upon  the  original  judgments  ;^^''  and  where  a  judgment  is  af- 
firmed, on  error,  the  original  judgment  is  the  amount  on  which 
interest  is  to  be  charged. ^'^  As  we  have  seen,  a  judgment  does 
not  bear  interest,  beyond  the  return-day  of  the  execution  on 
which  the  money  is  made;^^''  and  the  interest  on  all  liens  ceases 
from  the  day  of  sale;^'^  but,  nevertheless,  a  mortgage  may  re- 
cover subsequently-accruing  interest,  by  proceeding  on  his 
bond.^'*  In  an  action  on  a  judgment,  interest  is  not  chargeable 
on  the  cost,  unless  previously  paid,  and  then  only  from  the  time 
of  payment.^^^    A  verdict  now  bears  interest,  by  statute. ^'^ 

VI.    Judgment  on  Balance  in  Favor  of  the  Defendant. 
36.    Statutory  provisions. 

Under  the  defalcation  act  of  1705,^''  if  it  appear  to  the  jury,  in 
an  action  wherein  the  parties  have  mutual  accounts  against  each 
other,  that  the  plaintiff  is  overpaid,  they  are  directed  to  find  their 
verdict  for  the  defendant,  and  to  certify  to  the  court  how  much 
they  find  the  plaintiff  to  be  indebted;  which  sum,  so  certified,  is 
recorded  with  the  verdict,  and  deemed  a  debt  of  record.  If  the 
plaintiff  refuse  to  pay  it,  the  defendant  shall  have  a  scire  facias 
and  execution  for  the  same,  with  the  costs  of  that  action.  By 
the  third  section  of  the  same  act,  the  report  of  referees,  chosen 
by  the  parties,  in  open  court,  is  put  on  a  footing  with  the  verdict 
under  the  former  section.  If,  therefore,  on  such  report,  or  on 
a  verdict,  a  sum  is  found  due  by  the  plaintiff  to  the  defendant, 
the  latter,  until  lately,  could  not  enter  judgment  and  issue  exe- 
cution, but  was  obliged  to  take  a  scire  facias,  on  which  he  had 

269  Fries  v.  Watson,  5  S.  &  R.  220. 

270  Meason's  Estate,  5  W.  464. 

271  Kelsey  v.  Murphy,  30  Pa.  340. 
Contra— McCausland  v.  Bell,  9  C.  &  R.  388. 

272  Strohecker  v.  Farmers'  Bank,  6  W.  96;  Bachdell's  Appeal,  56  Pa. 
386. 

273  Siter's  Appeal,  26  Pa.  178;  s.  p.  O'Hara's  Estate,  4  Leg.  Gaz.  130. 

274  Gordon  v.  Shallcross,  4  Am.  L.  Reg.  309. 
27s    Rogers  v.  Burns,  27  Pa.  525. 

276  Act  6  April,  1859,  P.  L.  381,  i  Purd.  §11,  p.  1989- 

277  I  Sm.  Iv.  49,  I  Purd.  §11,  p.  1204. 
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judgment  and  execution  for  the  sum  found  due."^  But  now, 
by  the  act  of  11  April  1848"°  he  is  entitled  to  judgment  and  exe- 
cution upon  the  balance  found  due  him.'^" 

37.  When  defendant  is  entitled  to  judgment. 

In  an  action  at  the  suit  of  the  commonwealth,  the  defendant 
cannot  have  a  certificate  of  a  balance  in  his  favor ;  he  cannot  in- 
directly recover  from  the  state,  a  substantive,  independent 
claim,  by  way  of  set-off,  any  more  than  he  could  directly  recover 
a  debt  due  from  the  state,  by  bringing  a  suit  against  it.^^^  And 
if  the  jury  should  certify  such  balance,  it  could  neither  be  made 
the  basis  of  a  judgment,  nor  of  a  scire  facias.^*^  An  assignment 
of  the  plaintiff's  claim,  before  the  trial,  will  not  deprive  the  de- 
fendant of  his  right  to  enter  up  judgment  upon  a  verdict  for  a 
balance  in  his  favor,  under  the  plea  of  payment —  the  trial  hav- 
ing been  between  the  original  parties  to  the  record.^*'  There  can 
be  no  judgment  in  favor  of  the  defendant,  for  a  sum  certain, 
upon  performance  of  a  condition  by  the  plaintiff,  which  the  court 
has  no  power  to  enforce.^** 

38.  On  a  scire  facias  sur  municipal  claim. 

On  a  scire  facias  sur  municipal  claim  where  judgment  had 
been  entered  for  the  amount  admitted  to  be  due,  which  was  paid 
by  the  defendant  on  his  receiving  a  receipt  in  full,  the  court  will 
not  permit  the  record  to  be  amended  to  show  that  the  judgment 
was  entered  for  the  amount  admitted  to  be  due  with  the  reser- 
vation of  the  plaintiff's  right  to  have  leave  to  proceed  for  the 
balance. ^*° 

278  Ramsey's  Appeal,  2  W.  228.  Under  the  Act  of  1705,  the  judgment 
was  not  quod  recuperet,  but  that  the  defendant  go  without  day.  Reeside  v. 
Walker,  11  How.  272.    And  see  Blackburn  v.  Markle,  6  Binn.  174. 

279  P.  L.  537,  I  Purd,  §3,  p.  1208. 

280  See  Chap.  18,  §17. 
States,  25  P.  L.  J.  99. 

281  Commonwealth  v.  Matlack,  4  Dall.  303;   Schaumberg  v.   United 

282  Reeside  v.  Walker,  11  How.  272.  And  see  United  States  v.  Eck- 
ford,  6  Wall.  484.  The  commonwealth  cannot  be  made  a  defendant  to  a 
suit  in  equity.  WilHamsport  and  Elmira  Railroad  Co.  v.  Commonwealth, 
33  Pa.  288. 

283  Kline  v.  Gundrum,  11  Pa.  242. 

284  Glass  V.  Blair,  4  Pa.  196. 

28s    Scranton  v.  Hull,  3  I<ack.  S.  N.  99. 
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VII.    Opening  Judgments. 

39.  General  principles.(j) 

Having  already  considered  the  question  of  the  opening  of  a 
judgment  of  default;^'®  and  of  a  judgment  entered  by  virtue  of 
a  warrant  of  attorney,^*^  we  propose  now  to  treat  of  the  opening 
of  an  adversary  judgment.  It  has  been  held,  that  an  adversary 
judgment  cannot  be  opened,  after  the  expiration  of  the  term,  on 
the  application  of  the  defendant,  even  on  the  ground  of  fraud; 
if  he  have  any  matter  of  defense  affecting  the  conscience  of  the 
plaintiff,  he  must  resort  to  a  court  of  equity  for  relief.^^^  But  as 
equity  is  a  part  of  the  common  law  of  Pennsylvania,  it  has  been 
decided  by  the  supreme  court,  that,  in  case  of  fraud,  the  court 
has  power  to  open  a  judgment  obtained  on  an  award,  and  let  the 
defendant  into  a  pretermitted  defense  upon  the  merits.  Our 
courts  have  always  possessed,  and  in  one  form  or  another  exer- 
cised, the  chancery  power  of  relieving  against  fraudulent  judg- 
ments, however  obtained.^*" 

40.  On  whose  application,  (k) 

As  no  one  is  concluded  by  a  judgment,  who  had  not  an  op- 
portunity to  appear  and  take  defense,^'"  a  third  person,  not  a 
party  to  the  suit,  whose  interests  are  affected  by  the  existence 
or  the  enforcement  of  the  judgment,  may  move  to  have  it 
opened.^*^  The  applicants,  in  such  cases,  are  not  regarded  as 
strangers  to  the  judgments;  but  they  will  be  permitted  to  make 
defense,  upon  disclosing  to  the  court,  by  affidavit  or  depositions, 
that  which  would  amount  to  a  defense,  if  established  before  a 
jury.  A  terre-tenant  of  land  charged  with  a  ground  rent,  is  en- 
titled to  be  made  a  party  to  a  suit  on  the  deed;  and  if  he  be 
not  summoned,  and  a  judgment  is  rendered  against  the  coven- 

j  s  Vale  14027. 
k  s  Vale  14045. 

286  See  Chap.  8. 

287  See  Chap.  15. 

288  Dickson  v.  Whitney,  i  W.  N.  C.  51.  And  see  Miller  v.  Galla- 
gher, Ibid  8 ;  Mathers  v.  Paterson,  33  Pa.  487.  The  court  has  no  power  to 
open  an  irregular  judgment,  after  a  lapse  of  seven  years.  Smyser  v. 
Brooks,  I  Pears.  228.  Otherwise,  if  it  were  fraudulently  obtained.  Ball 
v.  Nicholson,  Pa.  285. 

289  Cochran  v.  Eldridge,  49  Pa.  365,  371. 

290  Morrison  v.  MuUin,  34  Pa.  12;  Rhoads  v.  Armstrong  County, 
41  Pa.  92. 

291  Brown  v.  Simpson,  2  W.  239. 


I050        Common  Law  Practice  in  Pennsylvania. 

antor,  he  will  be  entitled  to  have  the  judgment  opened,  upon 
showing  a  defense ;  in  the  same  manner,  a  judgment,  irregularly 
confessed  by  a  mortgagor,  after  an  assignment,  will  be  opened, 
on  application  of  the  terre-tenant,  but  the  court  will  not  open  a 
judgment,  to  suffer  him  to  try  an  issue  whether  the  judgment 
be  a  lien.^^2  A  wife  also  may  seek  to  have  a  judgment  opened 
given  on  notes  signed  by  her  as  surety  for  her  husband.  In  such 
a  case  she  is  in  the  same  position  with  respect  to  proof  that  any 
other  person  would  be.^'^ 

What  interest  must  parties  have  to  entitle  them  to  such  con- 
sideration ?  A  party  who  has  no  interest  in  the  judgment  has  no 
standing  as  a  petitioner  ;^^*  nor  will  a  judgment  on  a  scire  facias 
sur  mortgage  entered  after  the  adjudication  with  the  consent  of 
the  referee  be  opened  on  the  petition  of  the  bankrupts  .^°°  Nor 
will  a  joint  judgment  given  to  cover  a  principal's  deficit  be 
opened  by  one  surety  because  of  a  creditor's  agreement  not  to 
collect  it  from  the  other  in  consideration  of  his  payment  of  a 
second  deficit.^"* 

A  rule  may  be  granted  to  open  a  judgment  under  an  ejectment 

292  Elkinton  v.  Fithorn,  District  Court,  Phila.,  14  Oct.,  1848. 

293  Darrach  v.  Darrach,  District  Court,  Phila.,  17  Feb.  1849.  Per 
curiam.  The  question  presented  in  this  case  is  one  of  some  practical 
interest.  It  is,  whether,  upon  a  motion  to  set  aside  an  execution,  we 
will  suffer  a  terre-tenant  to  try,  by  an  issue,  whether  the  judgment  upon 
which  the  execution  has  issued,  is  a  lien.  After  the  fullest  consideration, 
we  are  of  the  opinion  that  we  ought  not  to  do  so.  It  comes  back,  practical- 
ly, to  the  question,  whether  we  will  direct  an  issue  to  try  the  title  of  the 
defendant.  There  are  inconveniences  and  risks,  undoubtedly,  in  letting 
the  sale  go  on,  and  putting  the  parties  to  their  ejectment;  the  probability 
is,  the  property  will  be  sacrificed,  and  some  one  be  a  loser.  But  how 
can  we,  in  any  case,  prevent  a  plaintiff  from  selling,  by  execution,  the 
right,  title  and  interest  of  the  defendant  in  any  property?  And  were 
we  to  order  an  issue,  it  might  not  be  conclusive,  in  an  ejectment  subse- 
quently brought  by  the  sheriff's  vendee;  and  thus  all  the  expense,  time  and 
trouble  of  the  proceedings  would  absolutely  go  for  nothing.  Rule  dis- 
charged. The  act  of  6  Sept.,  i86o,  P.  L.  840,  2  Purd.  §31,  p.  2048,  has  given 
such  right  to  defendant  in  the  judgment;  whether  a  terre-tenant  is  with- 
in the  equity  of  the  statute,  does  not  appear  to  have  been  considered. 

293  City  Sav.  Fund  &  Trust  Co.  v.  Lintner,  15  Dist.  416.  See  Stewart 
v.  Stewart,  207  Pa.  59. 

294  Reap  v.  Battle,  155  Pa.  265.  See  Galbring  v.  Haedrick,  8  Super. 
Ct.  507 ;  Brown  v.  Herring,  i  Phila.  202 ;  Rowland's  Estate,  4  Clark  199, 
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clause  in  a  lease.  In  such  a  case  where  the  lessee  seeks  to  set 
aside  the  written  lease  under  which  he  went  into  possession, 
and  to  establish  a  parol  lease  which  would  change  the  term,  he 
is  held  to  the  same  strictness  of  proof  that  would  be  required 
of  the  lessor  if  he  were  attempting  to  enforce  a  forfeiture  for 
a  condition  which  had  been  broken.  In  such  a  case  if  the  evi- 
dence of  the  lessee  is  not  corroborated,  the  court  will  be  justified 
in  refusing  to  open  the  judgment. ^°^  But  a  warrant  of  attorney 
to  confess  judgment  for  rent  reserved  contained  in  a  lease  for 
one  year  does  not  apply  to  the  rent  for  the  second  year  created 
by  holding  over  unless  by  agreement.^"^ 

41.    When  by  defendants.  (1) 

Motions  to  open  judgments  on  the  ground  of  some  formal 
irregularity,  or  on  the  ground  of  the  existence  of  adequate  de- 
fense, can  generally  be  made  only  by  the  defendants  themselves, 
or  by  those  who,  under  some  statutory  law,  are  entitled  to  be 
made  parties  to  the  suits.  We  say,  generally,  for  it  has  been 
suggested  by  high  authority,^"*  that  if  a  defendant  were  to  re- 
fuse to  move,  for  the  benefit  of  his  creditors,  there  might  be 
cases  in  which  they  would  be  permitted  to  move,  in  his  name, 
to  open  the  judgment  and  let  in  some  subsequent,  or  perhaps, 
some  original  matter  of  defense,  which  the  defendant  may  have 
refused  or  neglected  to  take  advantage  of;  and  this  application 
by  creditors  would  be  entertained,  on  the  principle,  that  an  in- 
solvent man  should  not  be  permitted  to  give  his  property  away, 
by  means  of  a  judgment,  which,  though  proper  at  first,  has  be- 
come a  security  for  less  than  its  amount.  Where,  also,  the  entry 
of  a  judgment  is  an  absolute  nullity,  as  in  the  case  of  a  judgment 
confessed  without  a  statement  of  the  cause  of  action,  where  a 
rule  of  court  requires  such  statement  to  be  filed,  any  one  who 
has  an  interest  may  move  that  the  judgment  be  stricken  off.^°° 
But  until  such  a  motion  to  open  is  made,  either  by  the  defendant 
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297  Gibson  v.  Vetter,  162  Pa.  26. 

298  Spurrier  v.  Havercamp,  17  Dist.  439. 

299  Black,  J.,  in  Lewis  v.  Rogers,  16  Pa.  21. 

300  Baider  v.  Murray,  i  Phila.  273.  It  is  too  late,  to  move  to  strike 
off  a  judgment,  after  a  sheriff's  sale  of  land  under  it,  and  the  execution 
of  a  deed  to  the  purchaser.  Trullinger  v.  Mauly,  i  Pears.  235.  A  judg- 
ment entered  against  a  garnishee,  in  violation  of  an  injunction  to  stay 
proceedings  at  law,  issued  out  of  the  equity  side  of  the  same  court,  will 
be  stricken  off.    Rothenhausler  v.  Rothenhausler,  6  W.  N.  C.  560. 
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or  by  some  one  entitled  to  be  made  a  party  to  the  suit,  or  by| 
creditors,  under  the  condition  which  has  been  mentioned,  every 
unreversed  judgment  is  conclusive  upon  antagonistic  creditors, 
and  all  the  world.^" 

After  the  death  of  the  plaintiff  a  judgment  cannot  be  opened 
on  the  affidavit  of  the  defendant.^o^  ^jso  ^  judgment  entered 
on  a  judgment  note  executed  by  a  partner  in  the  name  of  the 
partnership  and  for  a  partnership  debt  entered  on  the  warrant 
of  attorney  after  his  death,  will  not  be  opened  on  the  petition 
of  the  surviving  partner.'"*  Nor  has  "the  court  of  common  pleas 
power  to  open  judgment,  entered  on  a  transcript  of  a  judg- 
ment of  a  justice  of  the  peace  filed  in  court  as  a  lien,  and  let. 
the  defendant  into  a  defense,  or  to  strike  off  such  judgment."^"* 
But  a  provision  in  a  bond  of  indemnity  given  by  a  principal  to 
his  surety  authorizing  the  latter  to  enter  judgment  after  it  had 
satisfied  itself  as  to  its  reliability  will  not  be  construed  as  a 
waiver  of  the  principal's  right  to  have  the  judgment  opened  so 
that  he  can  be  let  into  a  defense  if  he  have  one.'"" 

42.     By  creditors,  (m) 

But  it  may  be  asked,  when  will  creditors  be  permitted  to  inter- 
fere directly  in  regard  to  a  judgment,  in  the  court  having  con- 
trol of  it,  and  obtain  an  order  to  vacate  and  annul  it  between  the 
parties,  and  as  to  all  third  persons?  The  general  rule  is,  as  we 
have  seen,  that  every  application  to  open  a  judgment  or  set  it 
aside  directly,  must  come  either  from  the  defendant,  or  some 
one  standing  in  his  rights  and  subject  to  his  obligations.  The 
question  now  to  be  answered  is,  when  and  under  what  circum- 
stances will  creditors  be  permitted  to  interfere,  directly  and  not 
collaterally,  in  order  to  have  a  judgment  opened,  in  regard  to 
which  the  parties  ask  no  action?  the  answer  is,  in  a  case  of  col- 
lusion, and  under  circumstances  of  fraud.  They  will  not  be 
permitted,  either  directly  or  collaterally,  to  abate,  of  their  own 
motion,  simply  an  erroneous  or  technically  defective  judgment; 
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the  judgment  may  be  erroneous  in  every  aspect;  it  may  have 
been  entered  irregularly  and  informally,  so  that  an  application 
by  the  defendants  to  set  it  aside  would  have  been  entirely  suc- 
cessful; or  it  may  have  been  obtained,  while  the  defendant  was 
in  the  possession  of  a  full  and  adequate  defense;  but  if  the  debt 
upon  which  it  was  founded  was  a  bona  fide  one,  its  erroneous- 
ness,  in  the  absence  of  fraud  or  collusion,  will  furnish  no  basis 
for  an  application  on  the  part  of  creditors  to  set  it  aside.^"' 

a.  For  fraud. 

It  ought  to  be  remarked,  that  the  fraud  which  will  enable 
creditors  directly  to  avoid  a  judgment  entered  against  a  debtor, 
does  not  consist  merely  of  a  fraudulent  intention;  but  the  inten- 
tion, if  fraudulent,  must  be  followed  by  some  act  done  in  pur- 
suance thereof  by  the  debtor.  If  the  fraudulent  intention,  in 
any  particular  case,  co-exist  with  the  act  resulting  in  the  defraud- 
ment  of  the  creditor,  the  judgment  as  against  him  is  absolutely 
void.  Even  if  a  judgment  be  honest  in  amount,  yet,  if  it  were 
given  and  received  for  a  fraudulent  purpose,  it  will  be  regarded 
invalid,  if  it  affects  the  rights  of  creditors ;  for,  in  such  a  case,  we 
have  something  more  than  a  mere  fraudulent  intention — we 
have  an  act  done  in  pursuance  of  the  intention,  viz.,  the  giving 
and  receiving  of  the  judgment.  Then,  the  judgment  is  an  act 
tainted  with  a  fraudulent  intent,  and  the  law  will  not  allow  it 
to  be  used,  so  as  to  affect  any  rights  that  are  in  a  position  to  ques- 
tion it.  Even  an  honest  use  of  such  a  judgment  would  not  defeat 
the  right  of  third  parties  to  object  to  it;  because  a  judgment 
obtained  in  order  to  defraud  creditors,  cannot  be  purified,  by 
merely  abandoning  the  fraudulent  purpose,  and  using  it  for  an 
honest  one.  All  the  benefits  of  the  fraudulent  arrangement  must 
be  foregone;  it  must  not  even  be  used  to  obtain  an  unforbidden 
preference  over  them ;  it  is  voidable  by  creditors,  whenever  and 
however  it  may  be  used  to  their  prejudice,  because  it  was  made 
to  defraud  them.  The  debtor  cannot  object,  but  creditors  can, 
whenever  it  comes  in  conflict  with  their  rights.^"' 

b.  On  a  collateral  issue. 

An  application  by  creditors  to  open  a  judgment  in  order  to  try 

306  Drexel's  Appeal,  6  Pa.  272;  Hauer's  Appeal,  s  W.  &  S.  473.  Row- 
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308  Campbell  v.  Pent,  3  P-  &  W.  72. 
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a  question  of  fraud  will  be  entertained  or  a  collateral  issue  or- 
dered.^"' A  judgment  also  may  be  opened  on  the  application  of 
creditors  on  the  ground  that  it  is  collusive  and  the  defendant 
may  be  called  as  a  v/itness  for  the  creditors.^"*  Creditors  of  a 
decedent's  estate  however,  not  alleging  fraud  or  collusion,  have 
no  standing  to  ask  that  a  judgment  confessed  by  the  executor 
be  opened.'^"  Nor  has  a  subsequent  judgment  creditor  any 
standing  in  court  to  apply  for  a  rule  to  open  or  strike  off  a 
judgment.^^^  Nor  will  a  judgment  confessed  in  the  name  of  a 
firm  by  one  of  the  partners  be  opened  on  the  motion  of  a  sub- 
sequent attaching  creditor;  the  nonassenting  partner  is  the  only 
one  who  can  question  its  validity.'"  An  attaching  creditor  of  the 
plaintiff  in  a  judgment  will  be  permitted  to  intervene  and  oppose 
a  rule  to  open  it.'^'  Again,  a  rule  to  open  a  judgment  on  ac- 
count of  payments  made  since  the  judgment,  which  was  dis- 
charged, is  no  bar  to  another  creditor  having  an  issue  to  de- 
termine what  payments  have  been  made  since  the  judgment.'" 

e.    How  application  of  subsequent  creditor  will  be  regarded. 

The  rule  to  open  judgment  at  the  instance  of  a  subsequent 
creditor  will  be  discharged  as  a  matter  of  course.'"  The  proper 
practice  is  to  apply  for  a  rule  on  the  plaintiff  and  sheriff  to  show 
cause  why  the  money  produced  by  the  sheriff's  sale  on  the  prior 
execution  should  not  be  paid  into  court,  and  dispute  the  validity 
of  the  judgment  before  an  auditor,  or  apply  for  an  issue  to  be 
tried  in  court.'"  If  any  fact  connected  with  the  distribution  of 
the  proceeds  of  the  sale  is  in  dispute,  an  issue  is  not  a  matter  of 
right  on  filing  an  affidavit  that  there  are  material  facts  in  dis- 
pute without  stating  what  they  are.  The  applicant  must  set  those 
out  on  which  he  bases  his  claim.'"  The  proper  practice  to  ob- 
tain an  issue  is  for  the  complaining  creditor  to  file  an  affidavit 

309  Sommer  v.   Sommer,   i  W.  303;  Numan  v.   Kapp,  5   Binn.  73; 
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310  Woods  V.  Irwin,  141  Pa.  278. 

311  Forbes  v.  Adams,  17  W.  N.  C.  477;  Campbell  v.  Sloan,  62  Pa. 
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312  Forbes  v.  Adams,  47  L,.  I.  476. 

313  Rogers  v.  Gilmore,  12  W.  N.  C.  420. 
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315  Moore  v.  Dunn,  147  Pa.  359.    See  valuable  opinion  by  Judge  Ar- 
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316  Ibid. 

317  Ibid. 


Of  Judgment.  io55 

that  the  judgment  attacked  is  fraudulent  and  collusive,  and  with- 
out consideration,  and  that  it  is  intended  to  hinder,  delay  and 
defraud  creditors.  On  this  the  plaintiff  in  the  attacked  judgment 
may  file  an  affidavit  denying  the  averments;  but  if  he  will  not, 
the  court  should  grant  the  issue  as  a  matter  of  course.  If  the 
plaintiff  file  a  denial,  deposition  should  be  taken  and  on  them  the 
court  will  determine  whether  the  issue  shall  be  granted  subject 
to  an  appeal  if  the  issue  be  refused,  as  provided  by  the  act  of 
1846.  If  a  denial  is  filed  and  the  applicant  will  not  take  depo- 
sitions, the  issue  should  be  refused.^^* 

d.    Mode  of  procedure  on  creditor's  petition. 

In  opening  a  confessed  judgment  and  granting  an  issue  to 
determine  its  validity  on  the  petition  of  a  creditor  as  provided 
in  the  acts  of  1836'^'  and  1846'^"  the  court  is  not  required  to  de- 
cide that  the  evidence  proves  that  fraud  and  collusion  exist ;  the 
question  for  the  court  is  whether  or  not  there  is  a  substantial 
dispute.^^^  If  an  issue  is  refused  the  cpurt  should  review  the 
evidence  because  the  defeated  party  is  entitled  to  an  appeal  and 
review.  But  when  an  issue  is  granted  manifestly  the  evidence 
ought  not  to  be  discussed  which  is  to  be  submitted  to  the  jury. 

PETITION  FOR  OPENING  JXTOGMENT. 

John  Smith     ^    In  the  Court  of  Common  Pleas  of 
V.  Y  County,  Pa. 

Richard  Jones.  J  December  Term,  1894.    No.  102. 

The  petition  of  A.  B.,  counsel  of  record  for  defendant  in  the 
above  case,  respectfully  represents: 

That  on  or  about  December  5,  1894,  he  was  consulted  by  C. 
D.,  of  the  Philadelphia  Bar,  in  reference  to  representing  said 
defendant  as  to  the  times  within  which  an  appearance  and  an 
affidavit  of  defense  must  be  filed. 

That  he  consulted  the  rules  of  court  of  County,  and 

informed  C.  D.  that  under  the  rules  relating  to  the  taking  of 

318    Ibid. 

3ig    June  16,  §87  P.  L.  177,  2  Purd.  §150,  p.  1581. 

320  April  20,  §2,  P.  L.  411,  2  Purd.  151,  p.  1581. 

321  Meade  v.  Israel,  6  Dist.  389.  "Judgment  and  lien  creditors  have 
the  right  to  the  remedy  provided,  but  contract  creditors  without  judg- 
ment or  lien  have  no  right  to  be  heard.  Smith  v.  Reiff,  20  Pa.  364,  and, 
if  successful  enures  to  the  benefit  of  the  parties  to  the  issue.  Shulze's 
Appeal,  Pa.  251;  Schick's  Appeal,  49  Pa.  380,  384;  Thompson's  Appeal, 
57  Pa.  175."    Slagle,  J.,  Meade  v.  Israel,  6  Dist.  389-390. 
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judgment,  pages  30  and  31  of  said  Rules  of  Court,  the  affidavit 
of  defense  must  be  filed  on  or  before  December  29,  1894. 

Your  petitioner  then  at  the  request  of  C.  D.  entered  an  ap- 
pearance for  said  defendant,  and  on  or  about  December  29, 
1894,  filed  an  affidavit  of  defense,  a  copy  of  which  is  hereto  an- 
nexed, but  was  informed  by  the  prothonotary  that  judgment  had 
been  entered  against  the  defendant  on  December  20,  1894.  (If 
no  affidavit  of  defense  is  submitted,  the  petition  should  set 
forth  the  nature  and  character  of  the  defense.) 

Your  petitioner  representing  that  unless  the  defendant  is 
allowed  to  interpose  his  defense,  plaintiff  will  be  permitted  to 
recover  not  only  the  organ,  the  price  of  which  is  sued  for,  but 
also  the  entire  amount  of  the  purchase  money  paid  therefor, 
aggregating  one  hundred  and  seventy-five  ($175.)  dollars  besides 
the  value  of  a  quantity  of  music  which  was  duly  returned  to  plain- 
tiff. 

And  further  representing  that  the  defendant  is  in  no  way  re- 
sponsible for  failure  to  file  an  affidavit  of  defense  within  the 
time  limited,  prays  the  court  to  grant  a  rule  upon  said  plaintiff 
to  show  cause  why  the  judgment  entered  December  20,  1894, 
should  not  be  opened  and  the  defendant  permitted  to  make  a 
defense. 

And  he  will  ever  pray. 

A.  B. 
State  of  Pennsylvania,  1 

Philadelphia  County,  J 

A.  B.,  petitioner  above  named,  being  duly  sworn  according  to 
law,  deposes  and  says  that  the  facts  set  forth  in  the  foregoing 
petition  are  true,  as  he  verily  believes. 
Sworn  and  subscribed  to,  before  me,      1 
this  31st  day  of  December,  A.  D.  1894.  j  "     " 

S.  J., 
Notary  Public. 

The  above  form  will  be  varied  according  to  the  facts  as  to 
the  entry  of  the  judgment  and  explanation  of  causes  for  not  in- 
terposing defense,  etc    See  Vols.  Ill,  and  IV,  for  other  forms. 
43.    For  irregularities. 

Judgments  which  are  not  fraudulent,  but  are  simply  defective, 
on  account  of  some  irregularity  in  the  process  by  which  they 
were  obtained,  are  voidable ;  that  is,  they  may  be  avoided  by  the 
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parties,  though  creditors  and  third  parties  will  not  be  allowed, 
either  directly  or  collaterally,  to  contest  their  validity.'^^  They 
can  only  interfere  to  disturb  and  contest  void  judments,  or  those 
which,  being  founded  in  fraud,  are  treated  as  having  no  exis- 
tence, wherever  they  trench  upon  the  rights  of  third  persons.'^' 
A  judgment  confessed,  for  example,  by  virtue  of  a  power  of 
attorney,  which,  having  been  previously  employed  for  the  same 
purpose,  is  no  power  at  all,  is  between  the  parties,  an  invalid 
judgment;  the  defendant  could  at  any  time  interpose,  and  have 
it  opened  by  the  court ;  and  yet,  so  far  as  third  persons  may  be 
concerned,  in  the  absence  of  fraud,  the  judgment  is  good  and 
valid;  a  purchaser  of  real  estate,  upon  which  such  a  judgment 
is  a  lien,  cannot  avoid  or  impeach  it;  for  where  an  interest  is 
subsequently  acquired  by  a  third  person,  with  his  eyes  open,  he 
is  not  defrauded  by  what  has  been  done  before  his  time.  A 
judgment  entered  in  the  way  we  have  supposed,  would  not  be 
a  fraudulent  one,  under  ordinary  circumstances,  nor  would  the 
debt  be  a  pretended  one;  the  judgment  would  simply  be  erron- 
eous, and  neither  creditor  nor  terre-tenant,  under  the  rule  that 
we  have  laid  down  would  have  the  right  to  impeach  it,  either  di- 
rectly or  collaterally.^^*  The  judgment  must  be.  collusive  and  the 
debt  fictitious,  in  order  that  third  parties  may  be  enabled  to 
invalidate  and  destroy  it. 

44.    For  mistakes,  (n) 

A  judgment  will  sometimes  be  opened  for  mistake,  for  ex- 
ample when  a  note  is  signed  by  mistake,^^^  fraud  is  a  common 
ground,^^*  occasionally  forgery,'^^  and     no     consideration,     es- 
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322  Hauer's  Appeal,  5  W.  &  S.  473;  Lowber's  Appeal,  8  W.  &  S.  387; 
Drexel's  Appeal,  6  Pa.  272 ;  Davidson  v.  Thornton,  7  Pa.  128 ;  Dickerson's 
Appeal,  Pa.  255 ;  Roemer  v.  Denig,  18  Pa.  482 ;  Riland  v.  Eckert,  23 '  Pa. 
215. 

323  Lewis  V.  Rogers,  16  Pa.  18;  Thompson's  Appeal,  57  Pa.  175; 
Clark  V.  Douglass,  62  Pa.  408. 

324  Martin  v.  Rex,  6  S.  &  R.  296. 

325  Edwards  v.  Trustees  of  First  Welsh  Baptist  Church,  12  I^uz. 
Rep.  433. 

326  Monroe  v.  Monroe,  93  Pa.  521. 

327  Augustine  v.  Wolf,  215  Pa.  558.  "When  a  judgment  is  opened 
on  an  allegation  of  forgery  it  is  improper  to  impose  as  one  of  the  terms 
that  the  instrument  alleged  to  be  a  forgery  shall  be  offered  and  read  on 
the  trial  of  the  case  as  a  prima  facie  case  for  the  plaintiff."  If  such  terms 
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pecially  to  a  note.'^»  Again,  judgments  are  opened  to  enabl 
the  defendant  to  show  payment  in  full  or  in  part,*^^butnot  for  th 
mere  purpose  of  ascertaining  whether  anything  should  be  credit 
ed,^'°  nor  to  try  a  disputed  set  off  f^^  indeed,  when  a  judgment  i 
opened  it  is  not  generally  subject  to  set  off.'^^  Nor  can  a  judg 
ment  when  opened  be  set  off  against  another  judgment  whicl 
has  not  been  opened.^''  In  one  of  the  cases  a  rule  to  open  wa 
granted  and  the  defendant  was  confined  to  the  issue  whether  any 
thing  was  due  by  the  defendant.  Counsel  agreed  to  construe  th 
order  as  an  issue  on  the  whole  question,  as  if  the  defendant  ha( 
been  permitted  to  defend  on  the  merits.  The  jury  having  decidei 
in  his  favor  the  judgment  was  declared  to  be  invalid  and  wa 
stricken  off.^^*  Again  the  court  has  equal  power  either  to  opei 
the  judgment  or  to  consider  the  application  as  a  prayer  for  ai 
issue  to  determine  what  is  still  due  thereon.  The  latter  course 
has  been  regarded  as  the  better  one.'^"  A  judgment  is  also  open 
ed  in  cases  of  insanity  or  other  contractual  incapacity,''^  and  du 
ress;''^  also  in  cases  of  the  use  of  an  agreement  in  violation  o 
another  agreement;''*  also  for  usury;'"  also  to  let  in  a  plea  o 
are  imposed,  they  may  be  stricken  out  after  due  notice,  although  a  tria 
has  been  had  and  a  new  trial  granted.    Shannon  v.  Castner,  21  Super.  Cl 

294- 

328  McMahon  v.  McMahon,  203  Pa. 

329  Fisher  v.  O'Donnell,  153  Pa.  619;  Buchanan  v.  Banks,  192  Ps 
516.  In  an  issue  to  ascertain  how  much  is  due  on  a  judgment,  a  clair 
for  unliquidated  damages  cannot  be  included.  Grubb  v.  Brooke,  47  Pa 
485.  In  one  case  an  issue  was  "awarded  to  ascertain  the  amount  du 
the  plaintiff  on  this  judgment  and  the  amount  of  overpayment  (if  any' 
applied  to  the  satisfaction  of  the  same."  The  latter  clause  was  held  t 
be  superfluous  and  should  have  been  omitted.  The  only  proper  issu 
was  the  amount  due  on  the  judgment.    Guthrie  v.  Reed,  107  Pa.  251. 

330  Saunders  v.  Mather,  6  At.  712. 

331  Anderson's  Appeal,  2  Walk.  491 ;  Lehigh  Valley  R.  Co.  v.  Warrio 
Run  Mining  Co.,  9  North.  260.  On  a  rule  to  open  judgment  unliquidate( 
damages  arising  from  another  contract  cannot  be  set  off.  Caifrey  \ 
Carle,  3  Kulp  13. 

332  Stroud's  Appeal,  109  Pa.  326;  Beaty  v.  Bordwell,  91  Pa.  438. 

333  Bowles  V.  Wright,  28  Super.  Ct.  160. 

334  McLaughlin  v.  McClaren,  20  P.  L.  J.  97. 

335  Sheafier  v.  Gockley,  19  Lane.  L.  Rev.  no. 

336  Glass  v.  Helberg,  i  Dist.  621. 

337  Brumbaugh  v.  Fink,  5  York  98. 

338  Filson  V.  Greenspan,  194  Pa.  546. 

339  Foulds  V.  Haubert,  5  W.  N.  C.  291;  Warren's  Appeal,  43  L-  ] 
324;  Whyte  V.  Cramer,  4  Super.  Ct.  436. 
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the  statute  of  limitations,  but  not  in  every  case.'*"  Says  Justice 
Mitchell :  "The  most  advanced  case  that  we  have  been  re- 
ferred to  does  not  decide  that  the  court  should,  but  only  that  it 
may  do  so.  The  plea  of  the  statute,  though,  no  longer  an  ob- 
ject of  animadversion,  is  not  yet  the  object  of  favor."  Speaking 
for  himself  he  declared  that  the  statute  unaided  by  any  equitable 
conditions  or  circumstances  was  a  dishonest  defense,  "for  which 
alone  a  judgment  should  never  be  opened.  But,  however  that 
may  be  as  a  matter  of  discretion  with  the  court  in  each  case  as 
it  arises,  no  case  certainly  has  been  brought  to  our  attention  in 
which  judgment  has  been  opened  for  this  purpose  only  for  a 
defendant  who  has  had  his  day  in  court."^*^ 

Judgment  on  a  judgment  note  entered  after  the  discharge  in 
bankruptcy  for  a  debt  provable  at  the  time  of  the  discharge  will 
be  opened  on  application  to  enable  the  defendant  to  plead  his 
discharge  in  bankruptcy.'*^  The  court  will  also  open  a  judg- 
ment to  determine  whether  a  surety  has  been  released.'*' 
45.    For  want  of  affidavit  of  defense  when  one  exists,  (o) 

The  court  will  open  a  judgment  for  want  of  an  affidavit  of  de- 
fense on  satisfactory  evidence  that  a  good  defense  exists  if  the 
application  be  reasonably  made;'**  and  prescribe  the  terms  on 
which  it  shall  be  opened.'*^  If  the  defendant  sets  out  a  good 
defense,  prima  facie,  and  the  answer  does  not  deny  any  ma- 
terial averment,  the  condition  of  the  record  is  analagous  to  a  bill 
in  equity  which  the  defendant  has  failed  to  answer.  In  such  a 
case  a  decree  pro-confesso  may  be  entered  without  further  proof, 
if  the  averments,  of  the  bill  furnish  complete  information.'*" 

A  good  ground  for  opening  such  a  judgment  is  that  it  was 
taken  through  the  omission  or  neglect  of  counsel;'*'  also  when 
the  delay  in  filing  the  affidavit  was  excusable,'**  but  not  when 
the  defendant's  delay  was  inexcusable.'** 
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346  McPherson,  J.,  Daly  v.  Thompson,  5  Dist.  749,  750. 
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There  is  no  difference  in  legal  effect  between  a  judgment  con 
fessed  and. a  judgment  on  the  verdict  of  a  jury;  the  court  there 
fore  in  a  proper  case  will  open  a  judgment  confessed  and  le 
the  defendant  into  his  defense.""  To  justify  the  opening  of  sucl 
a  judgment  the  defendant  must  show  fraud,  accident  or  mistak( 
in  the  making  of  the  note  or  other  instrument  or  that  the  plain 
tiff  is  using  it  for  a  different  purpose  from  that  for  which  it  wai 
given.°°^ 

How  far  may  the  court  go  in  exercising  its  discretion  in  open 
ing  a  judgment  and  letting  a  defendant  into  his  defense?  It  ha; 
been  said  that  a  court  has  unlimited  power  to  impose  terms 
and  may  direct  the  affidavit  of  defense  to  stand  for  a  plea  anc 
let  the  parties  go  to  trial  on  the  facts  contained  thereon.'"^  Som« 
illustrations  may  be  given.  A  judgement  may  be  opened  aftei 
it  has  been  affirmed  by  the  appellate  court,'°*  also  a  judgmen 
after  renewal  by  scire  facias."'*  The  court  may  extend  the  ruh 
so  as  to  reach  the  whole  case  and  give  the  defendant  such  reliei 
as  circumstances  may  require.^^^  Courts  are  not  inclined  to  oper 
judgments  on  demurrer,  but  if  the  defendant  shows  that  he  has 
a  meritorious  defense  and  that  the  mistake  was  due  to  his  coun- 
sel, judgment  will  be  opened.^'* 

On  the  other  hand  an  application  to  open  a  judgment  which 
is  already  open  is  irregular  and  improper ;'"  nor  will  a  judgment 
that  has  been  paid  be  opened  ;'=8  nor  has  the  common  pleas  an) 
power  to  open  judgment  entered  on  the  transcript  of  a  justice; 
filed  in  court  as  a  lien,  and  let  the  defendant  into  a  defense  on 
the  original  merits.^^"    Nor  did  the  Act  of  June  24,  1888,  to  set- 

350  Hoskins  v.  West,  83  Pa.  109;  Verner  v.  Carson,  87  Pa.  440. 

351  Gardner's  Appeal,  44  L.  I.  357;  Uppincott  v.  Rittenhouse,  c 
Montg.  159. 

352  Street  Railway  Pub.  Co.  v.  Conner,  13  Dist.  186;  Ensley  v.  Wright 
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353  Commonwealth  v.  Taylor,  i  Chester  261. 

354  Riffle's  Appeal,  3  Brewst.  94. 

355  Appeal  of  First  National  Bank  of  Muncy,  106  Pa.  68;  Winton  v 
Fitch,  s  Kulp  137;  Markle  Brothers  Co.  v.  Shaw,  5  Kulp  58. 

356  Porter  Co.  v.  Ryan,  9  Del.  524. 

357  Smith  v.  Hine,  179  Pa.  260. 

358  Clark  V.  Martin,  6  W.  N.  C.  30;  Murphy  v.  Cawley,  7  Kulp  128 

359  Littster  v.  Littster,  151  Pa.  474;  Lacock  v.  White,  19  Pa.  495  ir 
which  the  reasons  for  this  rule  are  given.  Boyd  v.  Miller,  52  Pa.  431 ; 
Daily  v.  Gifford,  12  S.  &  R.  72. 
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tie  any  doubt  that  may  have  existed  of  the  extent  of  the  lien  and 
execution  of  such  judgment  give  the  court  power  to  open  the 
judgment.^'"  More  generally  courts  will  not  open  a  judgment 
when  it  appears  that  the  defendant  has  been  neglectful  of  his 
rights,  or  is  not  entitled  to  equitable  relief.^^^ 

46.    Time  when  judgment  may  be  opened. 

While  the  general  rule  is  that  a  judgment  entered  at  the 
close  of  a  hearing  or  trial  cannot  be  opened  or  a  new  trial  grant- 
ed after  the  end  of  the  term/°^  an  adverse  judgment  may  be 
opened  under  extraordinary  circumstances  after  the  end  of 
the  term  at  which  it  was  entered,  especially  for  fraud.^'* 
Says  Justice  Mitchell :  "Until  judgment  the  verdict  is  under  con- 
trol of  the  court  by  virtue  of  its  common  law  powers,  as  the 
judge  is  an  essential  constituent  of  the  tribunal  for  jury  trial, 
and  may  refuse  judgment  and  set  aside  the  verdict  for  any  rea- 
son which  appeals  to  his  judicial  discretion.  It  is  not  necessary 
that  his  reason  should  appear  of  record,  though  it  is  the  better 
practice  that  it  should.  And  even  after  judgment  the  court  may, 
during  the  term  at  which  it  was  entered,  allowed  a  rule  for  a 
new  trial  nunc  pro  tunc  and  make  it  absolute.^^*  But  at  the  ex- 
piration of  the  term  at  which  it  was  entered  the  common  law 
power  to  set  aside  a  judgment  regular  on  its  face  ends.^^°  The 
further  control  of  the  court  over  it  for  that  purpose  is  equitable, 
and  was  asserted  originally  by  the  bill  in  chancery. ^°°  The  ground 
of  its  exercise  therefore  is  exceptional,  and  should  appear  of  re- 
cord so  that  it  may  clearly  appear  "that  it  is  not  a  mere  arbitrary 
exercise  of  discretion."*"^  Said  a  judge  not  long  since:  "We  do- 
not  have  authority  to  open  or  vacate  a  judgment  after  the  term 
at  which  it  was  rendered  unless  it  is  a  judgment  by  default  or 

360  Singer  v.  Singer  Mfg.  Co.,  2  C.  C.  113;  Brendle  v.  Gorley,  14 
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361  Philadelphia  v.  Lykens,  22  Super.  Ct.  299. 

362  King  V.  Brooks,  12  Pa.  363;  Pennsylvania  Stave  Co.'s  Appeal,  225 
Pa.  178.  When  a  delay  of  two  months  to  make  application  to  open  a 
judgment  will  not  bar  the  defendant.    Fisher  v.  O'Donnell,  153  Pa.  619. 

363  Hambleton  v.  Yocum,  108  Pa.  304;  O'Donnell  v.  Flanigan,  9 
Super.  Ct.  136;  KilHan  v.  Rishell,  16  Dist.  702;  Wickel  v.  Mertz,  49  Super. 
Ct.  472. 
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367  Fisher  v.  Hestonville  &  Fairmount  Pass.  R.  Co.,  185  Pa.  602,  604. 
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confession,  or  fraud  is  alleged  to  have  been  practiced  in  its  pro- 
curement." Consequently  the  court  will  not  open  a  judgment 
on  the  ground  of  after-discovered  evidence  after  a  rule  for  a 
new  trial  has  been  refused,  especially,  when  the  court  has  power 
to  do  justice  by  controlling  the  execution.'"*  A  judgment  by 
confession  or  by  default  remains  indefinitely  within  the  control 
of  the  court,  and  on  proper  cause  shown  may  be  opened  or 
vacated  at  any  time.'"** 
47.    Mode  of  trial,  (p) 

A  creditor  who  comes  into  the  court  which  rendered  a  judg- 
ment, with  an  allegation  of  fraud  or  collusion  between  the  plain- 
tiff and  defendant,  asking  permission  to  contest  the  validity  of 
the  judgment,  may  secure  an  investigation  in  one  or  other  of 
two  ways.  He  may  move  for  the  opening  of  the  judgment,  and 
that  he  may  be  let  in  to  make  defense,  by  showing  the  fact  that 
it  was  collusively  obtained,  or  entered  with  an  intention  to  de- 
fraud him  (which  is  said  by  the  supreme  court  to  be  "a  very 
irregular  and  slovenly  practice" ),^"^  or  he  may  apply  to  the 
court  to  order  a  feigned  issue  to  be  instituted  and  tried,  for  the 
purpose  of  determining  the  question  of  fraud  or  collusion.'^" 
When  we  speak  of  attacking  a  judgment  directly,  we  have  ref- 
erence to  one  or  other  of  these  two  methods — that  of  seeking 
to  open,  on  simple  motion,  or  contesting  its  validity  by  an  issue 
in  the  court  which  rendered  it.  The  reader  will  remember  this 
distinction  in  studying  the  present  question. 
48.    Application  by  creditor  for  feigned  issue,  (q) 

The  application  by  a  creditor  for  a  feigned  issue,  under  the 
act  of  assembly  relative  to  the  distribution  of  the  proceeds  of  a 
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sheriff's  sale,  to  try  the  validity  of  a  judgment  entered  against 
his  debtor,  must  be  based  on  an  affidavit,  setting  forth  that  there 
are  material  facts  in  dispute,  and  also  the  nature  and  character 
of  such  facts.  It  is  not  enough,  that  the  deponent  alleges  collus- 
ion and  fraud,  but  the  grounds  of  this  belief  must  be  distinctly 
and  specifically  disclosed,  in  order  that  the  court  may  judge 
whether  the  belief  is  warranted,  and  whether  the  case  is  a  proper 
one  for  a  jury  to  pass  upon.^"  It  is  competent  for  the  court  to 
direct  the  question  or  questions  to  be  tried — the  form  of  the 
issue,  and  the  parties  to  it.*"  Such  an  issue  is  in  an  especial 
manner  within  the  equitable  powers  of  the  court,  and  when  the 
court  is  dissatisfied  with  a  verdict  rendered  in  an  issue  awarded 
on  the  opening  of  a  judgment,  the  court  may  set  aside  the  ver- 
dict."» 

49.    When  proceedings  are   stayed.    Imposition   of  terms. 

A  rule  to  show  cause  why  judgment  should  not  be  opened, 
does  not  stay  proceedings,  without  a  special  order.*'^^  Where 
however,  a  prompt  application  is  made,  and  the  party  is  in  no 
contempt,  a  judgment  for  want  of  an  affidavit  of  defense  will  be 
opened,  on  the  ground  of  mistake  or  accident.*'*  But  a  judgment 
can  be  set  aside  only  for  matter  appearing  on  the  face  of  the 
record.*"  On  opening  a  judgment,  the  court  may,  and  ought 
to,  impose  terms,  confining  the  party  to  the  grounds  set  forth  in 
his  affidavit;*'"  the  terms  on  which  a  judgment  is  opened,  are 

371  Robinson's  Appeal,  36  Pa.  81;  Battin  v.  Meyer,  s  Phila.  73. 

372  Ringwalt  v.  Ahl,  36  Pa.  336;  Eddy  v.  Reed,  4  Phila.  116. 

373  Wilson  v.  Wilson,  142  Pa.  572. 

373*    Spang  v.  Commonwealth,  12  Pa.  358. 

374  Blackwood  v.  Finley,  Dist.  Court,  Phila.,  7  Oct.,  1848. 

375  Devereux  v.  Roper,  District  Court,  Phila.,  25  January,  1851.  Rule 
to  set  aside  judgment.  Per  curiam.  It  is  the  established  practice  of 
the  court,  only  to  set  aside  a  judgment,  for  matter  appearing  upon  the 
face  of  the  record.  It  has  not  been  adopted  arbitrarily,  but  has  sound 
reason  in  its  support.  An  order  of  a  court  setting  aside  a  judgment,  is 
subject  to  a  writ  of  error,  and  if  it  be  done  upon  matter  dehors  the 
record,  how  can  the  grounds  of  it  appear  to  the  court  above?  It  is 
true,  we  proceed  by  depositions,  but  that  is  not  essential;  we  might  hear 
testimony  at  bar,  and  there  is  no  bill  of  exceptions,  nor  any  mode  by 
which,  as  a  matter  of  right,  the  party  aggrieved  could  have  the  evidence 
spread  upon  the  record.  If  the  depositions  were  filed,  it  is  doubtful, 
whether  the  court  of  errors  could  or  would  re-examine  the  decision  as 
to  matters  of  fact. 

376  Gilkyson  v.  Larue,  6  W.  &  S.  213;  McMurray  v.  Erie,  59  Pa.  223. 
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wholly  a  matter  of  discretion,  so  that  the  court  has  jurisdictioi 
of  the  subject-matter.*"  If  the  judgment  be  opened  withou 
condition,  the  burden  of  proof  is  upon  the  plaintiff,  as  in  othei 
cases*'^  otherwise,  where  terms  are  imposed.^^^  An  intermedi 
ate  revival  of  the  lien,  will  not  affect  the  defense  on  the  trial.'" 
It  is  provided  by  act  of  assembly,'*^  that  where  a  judgment 
whether  obtained  by  confession,  default  or  otherwise,  is  opened 
or  proceedings  are  pending  to  annul  the  same,  the  defendant  maj 
pay  into  court  a  sum  sufficient  to  cover  the  amount  of  the  judg- 
ment, with  interest  and  probable  costs,  to  abide  the  determinatior 
of  the  suit;  which,  if  possible,  is  to  be  placed  at  interest,  foi 
the  benefit  of  the  parties  in  interest;  on  the  termination  of  the 
proceedings,  whatever  may  be  found  due  to  the  plaintiff,  is  to  be 
paid  to  him,  with  its  accumulations,  and  balance,  if  any,  repaid 
to  the  defendant.  On  such  payment  into  court,  an  order  is 
made,  discharging  the  lien  of  the  judgment;  which  is  entered  by 
the  prothonotary  upon  the  judgment-docket.**^  A  writ  of  error 
does  not  lie  to  an  order  opening  a  judgment,***  on  refusing  to 
open  it;***  but  the  act  of  1877  has  given  an  appeal  to  either  party 
aggrieved  by  the  action  of  the  court,  in  opening  a  judgment 
entered  on  warrant  of  attorney,  or  upon  a  judgment-note,  which 
is  to  be  determined  on  equitable  principles.**^  If  proceedings  be 
stayed,  and  the  defendant  do  not  pay  money  into  court,  it  seems, 
that  an  order  may  be  made  for  a  sale  of  the  property,  if  of  d 
perishable  nature,  and  a  payment  of  the  avails  into  court.*** 

377  Putney  v.  Collins,  3  Gr.  72;  Gilliland  v.  Bredin,  63  Pa.  393;  s.  c. 
ej  Pa.  34. 

378  Dennison  v.  Leech,  9  Pa.  164;  West  v.  Irwin,  74  Pa.  258;  Collins 
V.  Freas,  "jj  Pa.  493. 

379  Cannell  v.  Crawford  County,  59  Pa.   196. 

380  Eldred  v.  Hazlett,  38  Pa.   16. 

381  Act  20  June,  1873,  P.  L.  331,  2  Purd.  §§50-53,  p.  2054. 

382  The  money  paid  into  court  must  be  invested,  subject  to  the  de- 
cree of  the  court.    Act  25  May,  1878,  P.  L.  156,  3  Purd.  §5,  p.  3472. 

383  Bower  v.  Blessing,  8  S.  &  R.  243;  Hill  v.  Irwin,  32  Pa.  314;  Put- 
ney V.  Collins,  3  Grant  72. 

384  Compher  v.  Anawalt,  2  W.  490;  Skidmore  v.  Bradford,  4  Pa. 
296;  McKee  v.  Sanford,  25  Pa.  105;  Henry  v.  Brothers,  48  Pa.  70. 

38s  Act  4  April,  1877,  P.  L.  53,  2  Purd.  §13,  p.  1437.  The  plaintiff  is 
not  entitled  to  an  appeal,  until  after  a  trial  of  the  issue.  Citizens'  Build- 
ing Association  v.  Hoagland,  35  L,.  I.  403. 

386    Spang  V.  Commonwealth,  12  Pa.  359. 
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50.    When  judgment  may  be  attacked  collaterally. 

Such  are  the  circumstances  under  which  third  parties  may 
impeach  judgments  directly,  on  the  ground  which  has  been 
mentioned.  We  have  now  to  consider  briefly,  in  what  cases  they 
have  the  power  and  the  right  to  impeach  judgments  collaterally, 
i.  e.,  in  proceedings  collateral  to  those  by  which  they  were  ob- 
tained. It  may  be  laid  down  as  a  general  and  fundamental  rule, 
that  a  third  party  has  the  right  to  interfere  with  a  judgment  in 
a  collateral  proceeding,  on  one  ground  only;  viz.,  that  of  covin 
or  collusion  between  the  parties  to  it,  in  fraud  of  his  rights.^^' 
While  it  stands  as  a  debt  of  record,  unabated  in  whole  or  in  part, 
an  antagonistic  creditor  cannot  attack  it,  for  such  irregularities  as 
would  avail  the  debtor,  on  a  motion  to  open,  or  for  any  matters 
of  defense,  original  or  subsequent,  which  the  debtor  would  be 
entitled  to  set  up,  after  the  judgment  should  be  opened.^**  Even 
the  debtor  cannot,  in  a  collateral  inquiry,  avail  himself  of  any 
matters  which  have  been  pleaded  or  given  in  evidence,  or  which 
might  have  been,  in  bar  of  the  original  action;  and  much  less 
can  third  parties.  Where,  for  example,  an  attorney  confesses 
judgment  against  several  parties,  under  an  authority  derived 
from  only  one,  it  is  the  duty  of  the  others,  to  make  immediate 
application  to  open  the  judgment,  and  they  cannot  avail  them- 
selves of  the  defect  in  the  attorney's  authority  to  confess  the 
judgment,  in  an  action  brought  against  them  by  the  sheriff's 
vendee  of  their  land  for  the  recovery  of  possession.^*"  Such  a 
judgment  is  voidable,  and  every  voidable  judgment  is  binding 
and  conclusive,  until  reversed  or  set  aside  by  a  legal  proceeding, 
through  the  intervention  of  parties  or  privies  thereto.^""  The 
ground  upon  which  the  courts  have  proceeded,  in  holding  that 
creditors  cannot  impeach  a  judgment,  for  irregularities  which  the 
judgment-debtor  might  have  taken  advantage  of,  is  the  simple 
one,  that  the  erroneousness  of  the  judgment  was  no  wrong  to 
them.    If  the  debt  were  a  bona  fide  one,  they  were  not  entitled 

387  Dickerson's  Appeal,  7  Pa.  257;  Watson  v.  Willard,  9  Pa.  94; 
Postens  V.  Postens,  3  W.  &  S.  13S ;  Shryock  v.  Buckman,  14  Pa.  248,  259. 

388  See  §42. 

389  Cyphert  v.  McClune,  22  Pa.  197.  A  judgment  irregularly  entered 
by  an  attorney,  and  not  taken  in  open  court  as  required  by  rule  of  court, 
is  voidable  only  at  the  instance  of  the  defendant,  and  cannot  be  attacked 
by  a  stranger  in  a  collateral  proceeding.    Brundred  v.  Egbert,  164  Pa.  615. 

390  Sloan  V.  McKinstry,  18  Pa.  122;  Breading  v.  Boggs,  20  Pa.  33. 
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to  priority  to  the  judgment;  because  priority  is  the  debtor's  gift; 
if  the  creditor  preferred  has  not  thought  it  worth  while  to  look 
to  it,  that  his  debt  was  secured  by  a  proper  judgment,  and  if 
the  debtor  do  not  choose  to  take  advantage  of  the  irregularity  in 
the  proceeding  through  which  the  judgment  was  obtained,  then, 
certainly,  it  is  no  business  of  the  creditor,  who  has  not  been  pre- 
ferred, to  object.  The  want  of  an  actual  debt,  as  a  foundation 
for  a  judgment,  is  an  incurable  vice,  which  vitiates  it,  whenever 
it  comes  in  conilict  with  the  rights  of  creditors;  the  judgment 
may  not  be  absolutely  void,  for  so  long  as  the  debtor  interposes 
no  objection  the  judgment  stands;  but  as  soon  as  its  fraudulent 
purpose  comes  into  operation,  creditors  may  abate  it,  because  it 
would  sweep  away  their  source  of  payment.^'^  What  is  fraud  in 
the  judicial  sense,  and  what  are  the  tests  of  it,  we  have  already 
considered,  in  speaking  of  the  cases  in  which  creditors  are  allow- 
ed to  attack  a  judgment  in  the  court  which  rendered  it ;  and  the 
same  principles  apply  to  those  cases  in  which  creditors  seek  to 
avoid  a  judgment,  entered  to  defraud  them,  in  some  collateral  in- 
quiry.**' 

On  a  rule  to  open  judgment  an  issue  is  framed  to  inform  the 
conscience  of  the  court.^'"'  It  may  be  thus  informed  by  either 
depositions  or  an  issue.  '  The  order  staying  proceedings  while 
such  investigation  is  in  progress  is  not  one  from  which  an  ap- 
peal can  be  taken  under  the  act  of  1876.  But  when  the  court 
has  made  an  order  based  on  either  depositions  or  the  finding  of 
the  jury  on  the  issue,  refusing  to  open  the  judgment,  then  the 
case  is  ripe  for  an  appeal  under  the  act  of  1877.3^* 

51.    An  application  to  open  is  an  equitable  proceeding. 

.  An  application  to  open  a  judgment  is  an  equitable  proceeding, 
the  court  acting  as  chancellor  and  controlled  by  equitable  prin- 
ciples.=^»     A  rule  to  open  judgment  admits  its  regularity;  and 

391  Hauer's  Appeal,  5  W.  &  S.  473. 

392  Smith  V.  Smith,  21  Pa.  367;  Lowrie,  J. 

393  Perth  Amboy  Terra  Cotta  Co.'s  Appeal,  124  Pa.  367;  Boyd  v. 
Kirch,  234  Pa.  432. 

394  Appeal  of  Jenkintown  Nat.  Bank,  124  Pa.  337. 

395  Blauvelt  v.  Kernon,  196  Pa.  128;  Hirschlan  v.  Krechman,  20 
Super.  Ct.  227;  Kanhauser  v.  Pennsylvania  &  New  England  R  Co  '222 
Pa.  240,  243;  SprouU's  Appeal,  71  Pa.  137;  Atkins  v.  Christ,  44  Super 
Ct.  310.  .  ^       *^ 
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if  the  defendant  intends  to  dispute  this  he  should  do  so  by  a  rule 
to  set  it  aside.'°° 

In  general  a  rule  to  open  judgment  is  the  proper  remedy  where 
the  irregularity  of  the  judgment  is  alleged  because  of  matters 
dehors  the  record.*"^  Again,  when  judgment  has  been  obtained 
for  want  of  an  affidavit  of  defense,  it  would  be  useless  to  permit 
the  filing  of  an  affidavit  as  long  as  the  judgment  remained,  since 
that  affidavit  cannot  affect  the  judgment.  The  correct  procedure 
is  a  rule  to  have  the  judgment  opened.^'*  It  is  improper  to  open 
a  judgment  to  establish  a  defense  which  has  originated  since  the 
rendition  of  the  judgment.  Such  a  defense  does  not  impair  its 
original  vitality.^"^  On  a  rule  to  open  a  judgment  the  court  may 
lay  its  hands  on  the  judgment  itself,  if  the  proceeding  is  a  bill  in 
equity  the  remedy  is  directed  to  the  parties  only.*""  The  court 
cannot  open  a  judgment  entered  on  a  transcript,  but  where  it 
appears  to  be  void  on  its  face,  the  judgment  may  be  stricken 
oflF.*"^  If  a  motion  is  made  to  open  a  judgment  and  discharged 
because  it  was  made  too  late,  nevertheless  the  court  may  retain 
control  of  the  execution  and  enforce  the  equities  in  favor  of  the 
defendant.*"^  Lastly  there  is  no  authority  for  opening  a  judg- 
ment of  nonsuit.  A  motion  should  be  made  to  take  it  off,  and  on 
refusal  the  plaintiff  should  take  an  exception  otherwise  no  ap- 
peal will  lie.*"* 

Again  in  some  cases  instead  of  opening  judgment,  a  bill  in 
equity,  where  complicated  accounts  are  involved  and  collateral 
material  which  cannot  be  satisfactorily  determined  by  the  ver- 
dict of  a  jury,  is  the  proper  remedy.*"*  "The  proper  practice  in 
such  a  case  is  to  file  a  bill  for  an  account  and  reconveyance,  and 
to  ask  for  an  order  restraining  proceedings  to  collect  the  judg- 
ment until  an  account  has  been  settled  and  the  amount  due  thus 

396  Stevenson  v.  Virtue,  13  Super.  Ct.  103;  Hays  v.  Commonwealth, 
14  Pa.  39;  Shaffer  v.  Brobst,  9  S.  &  R.  85;  Humphreys  v.  Rawn,  8  W. 
78;  Sands  v.  McGawey,  25  C.  C.  629. 

397  Hall  V.  West  Chester  Pub.  Co.,  180  Pa.  571 ;  Sweigart  v.  Conrad, 
12  Super.  Ct.  108;  Guigon  v.  Covell,  10  C.  C.  195. 

398  Rehm  v.  Askem,  13  Dist.  353. 

399  Stroud's  Appeal,  109  Pa.  326. 

400  Given's  Appeal,  121  Pa.  260. 

401  Ward  V.  Fannon,  7  Kulp  488.     See  Cockley  v.  Rehr,   12  C.  C. 

343- 

402  Kensington  Bank  v.  Little,  7  W.  N.  C.  406. 

403  Harvey  v.   Pollock,   148  Pa.  534. 

404  Laughlin  v.  Commonwepilth,  191  Pa.  150. 
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ascertained. "*°°  If  however  an  order  in  such  a  case  to  open 
judgment  has  been  made  absolute,  it  will  operate  as  a  restraining 
order,  and  the  petitioner  should  at  once  proceed  by  bill  to  secure 
an  accounting.*"^  Again,  a  bill  in  equity  is  the  proper  proceeding 
to  defend  against  an  adversary  judgment  secured  by  fraud  rather 
than  a  rule  to  open  judgment.*"^  If  a  judgment  has  been  frau- 
dulently confessed  by  a  husband  to  deprive  his  wife  of  her  dower 
rights,  a  bill  in  equity  is  the  better  remedy  though  the  court  may 
open  the  judgment  on  her  petition.*"*  A  rule  to  open  a  judg- 
ment is  an  abandonment  of  a  previous  proceeding  by  a  bill  in 
equity.*"* 

52.  And  equity  practice  should  be  observed. 

As  a  motion  to  open  a  judgment  is  in  the  nature  of  an  ap- 
peal to  the  equity  powers  of  the  court,  the  rules  of  equity  prac- 
tice should  be  observed.*^"  The  petition  and  affidavit  in  support 
of  it  should  state  the  grounds  precisely  as  in  an  affidavit  of  de- 
fense.*^^  And  when  no  answer  is  filed  to  the  petition,  the  court 
may  regard  the  averments  as  admitted  and  make  the  rule  abso- 
lute. *^^  An  opinion  should  always  be  filed  in  discharging  or 
making  absolute  a  rule  to  open.*"  Again,  when  an  application 
is  made  to  open  a  judgment,  which  is  withdrawn  after  a  year,  the 
court  is  not  bound  to  entertain  a  second  application  for  the 
causes  alleged  in  the  first  one.*^*  If,  on  a  rule  to  open  a  judg- 
ment, it  appears  there  was  no  service  of  the  writ,  the  court  will 
not  set  aside  the  return  of  service,  but  will  open  the  judgment 
and  permit  the  defendant  to  file  a  plea  in  abatement  to  the  juris- 
diction.*" 

53.  The  petition,  (r) 

The  petition  to  open  must  set  forth  the  facts  which  would  be 
sufficient  for  an  affidavit  of  defense.     The  mere  allegation  that 
r  S  Vale  14074. 

405  Ibid.    Fell,  J.,  p.  151. 

406  Ibid. 

407  Gove  V.  Maher,  i6  W.  N.  C.  528. 

408  Sigle  V.  Seigley,  9  Kulp  471. 

409  Given's  Appeal,  121  Pa.  260. 

410  Humphrey  v.  Tozier,  154  Pa.  510;  O'Hara  v.  Baum,  82  Pa   416 

411  Wyman's  Appeal,  3  Walk.  410;  Staub  v.  Weaver,  47  Pa  L  J  3i<i 

412  Heilner  v.  Falls  Coal  Co.,  9  Super.  Ct.  78.  ' 

413  Gump  v.  Goodwin,  172  Pa.  276;  Pfaff  v.  Thomas,  3  Super.  Ct.  419 

414  Saunders  v.  Mather,  6  At.  712. 

415  Keyes  v.  Moorhead,  i  Dist.  699. 
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the  claim  set  forth  in  the  plaintiff's  statement  is  insufficient ;  the 
facts  wherein  the  fraud  consists  should  be  specifically  stated.^^° 

54.  How  questions  at  issue  are  to  be  determined  by  jury. 
When  a  judgment  is  opened  and  an  issue  is  framed  to  de- 
termine its  validity  and  several  questions  are  to  be  determined 
by  the  issue,  they  should  be  incorporated  in  the  order  of  the  court 
and  the  jury  should  be  required  to  answer  them  separately.*^'  And 
when  the  proceeding  pertains  to  matters  outside  the  record  an 
issue  should  be  made  up  by  a  petition  verified  by  affidavit  with 
answers  responsive  thereto,  and  the  testimony  should  be  limited 
to  the  issue  thus  framed.*^^  When  the  court  opens  several  con- 
fessed judgments  between  the  same  parties  in  which  there  may 
be  different  defenses,  a  separate  issue  should  be  framed  in  each 
case.*"  Feigned  issues  are,  in  a  special  manner,  within  the 
equitable  power  of  the  court,  and  where  an  issue  has  been 
awarded,  the  court  if  dissatisfied  with  the  verdict  may  set  it  and 
the  judgment  aside  though  two  years  have  elapsed  since  its  ren- 
dition."" 

55.  Action  on  demurrer  to  petition. 

When  the  court  below  sustains  a  demurrer  to  a  petition  to 
open  a  judgment  and  discharge  the  rule  to  open,  without  giving 
any  reasons  therefor,  the  appellate  court  will  remit  the  record 
to  the  court  below  to  state  its  reasons  for  its  action.*^^ 

56.  Discretion  of  court.      Terms,  (s) 

A  judgment  should  not  be  opened  unless  the  petition  shows 
a  prima  facie  case  supported  by  the  evidence  ;*^^  on  the  other 
hand,  when  neither  the  petition  nor  the  supporting  evidence 
shows  a  complete  defense  to  the  merits  the  judgment  will  not 
be  opened ;  a  technical  defense  therefore  will  not  avail. *^' 

The  principles  of  equity  should  guide  the  court  in  considering 
the  petition.    It  should  judge  of  the  weight  of  the  evidence  and 

s  5  Vale  14034- 

416  Stebbins  v.  Leidy  Township,  13  Dist.  64,  citing  Class  v.  Kinsley, 
142  Pa.  636;  Superior  Nat.  Bank  v.  Stadelman,  153  Pa.  634. 

417  Martin  v.  Kline,  157  Pa.  473. 

418  Fisher  v.  King,  153  Pa.  3.    See  Ives  v.  Snyder,  7  Kulp   393. 

419  Earnest  v.  Hoskins,  100  Pa.  557. 

420  Wilson  V.  Wilson,  142  Pa.  572. 

421  Hanhauser  v.  Pennsylvania  &  New  England  R.  Co.,  22  Pa.  240. 

422  Creighton  v.  Scranton  Mfg.  Co.,  191  Pa.  231. 

423  Biery  v.  Steckel,  194  Pa.  445 ;  Dillen  v.  Dillen,  221  Pa.  435. 
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the  credibility  of  the  witness.*"  Where  a  verdict  for  the  de- 
fendant would  not  be  sustained  on  the  testimony  the  judgment 
should  not  be  opened.'"'^  "Whilst  the  court  is  not  bound 
upon  motion  to  open  a  judgment  to  determine  the  facts  alleged 
on  one  side  and  denied  on  the  other,  it  is  bound  to  ascertain 
whether  there  is  enough  to  permit  a  jury  to  find  in  favor  of  the 
defendant's  position,  and  if  not,  to  refuse  the  application."*^* 

To  open  a  judgment  entered  on  a  bond  the  measure  of  proof 
required  cannot  be  defined  by  rule,  the  defendant  should  be 
allowed  a  trial  whenever  he  has  made  out  a  case  by  a  pre- 
ponderance of  evidence  sufficient  to  sustain  a  verdict  in  his 
favor.*"  A  judgment  will  not  be  opened  on  mere  oath  against 
oath,*^«  except  in  a  case  of  forgery.*^^  The  defendant  and, his 
wife,  if  corroborating  him,  are  regarded  as  two  witnesses.*'" 
On  a  rule  to  open  judgment  the  defendant  cannot  set  off  an  in- 
debtedness of  the  plaintiff  to  him.*'^  Nor  is  the  record  of  the 
judgment  admissible  in  evidence;*'^  and  the  trial  should  pro- 
ceed as  if  no  judgment  had  been  entered.*'^  "Consequently," 
says  Justice  Green,  "any  defense  which  would  have  been  avail- 
able to  the  defendant  if  any  action  had  been  brought,  *  *  *  may 
be  set  up  on  the  trial ;  the  burden  of  proof  is  upon  the  plaintiff, 
and  he  must  make  out  his  case,  subject  to  the  defendant's  right 
to  defeat  him  upon  any  ground  that  would  have  supplied  for 
that  purpose  if  no  judgment  had  been  entered."*^* 

424  Jenkintown  Nat.  Bank's  Appeal,  124  Pa.  337;  Applebee's  Appeal, 
126  Pa.  385;  Blauvelt  v.  Kemon,  196  Pa.  128;  Spurrier  v.  Havercamp,  17 
Dist.  439. 

42s  Frieman  v.  Sanner,  11  Super.  Ct.  42;  Muller  v.  Hensel,  7  Super. 
Ct.  524- 

426  Endlich,  P.  J.,  Kunkel  v.  Schroeder,  19  Dist.  789,  790. 

427  Land  Title  &  Trust  Co.  v.  O'Hanlon,  17  Dist.  177;  Augustine  v. 
Wolf,  29  Super.  Ct.  336. 

428  Herman  v.  Haldeman,  18  Dist.  333;  Flosser  v.  Rhoads,  6  Kulp 
320;  Klein  v.  Daney,  3  North.  75;  Nace  v.  Cole,  3  North.  "JT,  Huppert  v. 
Huppert,  224  Pa.  374;  Stockwell  v.  Webster,  160  Pa.  473.  Other  corrobo- 
rating circumstances  are  required.    Ibid. 

429  Nelson  v.  Wilcox,  17  Dist.  269;  Schomaker  v.  Dean,  201  Pa.  439; 
Cruzan  v.  Hutchison,  210  Pa.  88. 

430  Herman  v.  Haldeman,  18  Dist.  333 ;  Guernsey  v.  Froude,  13  Super. 
Ct.  40s. 

431  Ibid. 

432  Long  V.  Morning  Star,  212  Pa.  458;  Harris  v.  Harris,  154  Pa.  501. 

433  Sossong  V.  Rosar,  112  Pa.  197. 

434  Ibid,  p.  202. 
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The  exercise  of  the  power  to  impose  terms  is  discretionary 
with  the  lower  court.^^^  Whether  or  not  terms  shall  be  imposed 
is  a  matter  peculiarly  within  the  discretion  of  the  court  to  which 
application  is  made,  with  which  the  supreme  court  interferes 
only  in  a  very  strong  case.*^®  A  judgment  may  be  opened  without 
terms  if  the  parties  so  agree.*^^  The  defendant  be  required 
to  give  security  for  payment  of  the  plaintiff's  demand/'^  or  to 
pay  all  the  costs.*^°  And  if  judgment  be  deemed  erroneous,  the 
proper  practice  is  to  move  to  strike  it  off  and  this  motion  raises 
the  question  of  the  power  of  the  court  to  enter  the  judgment  and 
its  refusal  can  be  made  the  subject  of  review.**" 
'57.    Rule  to  set  aside  judgment  may  be  amended  to  open. 

A  rule  to  set  a  judgment  aside  may  be  amended  in  the  appellate 
court  into  a  rule  to  open  judgment.**^  And  a  rule  to  open  judg- 
ment may  be  amended  by  substituting  the  words  "to  strike  and 
so  amended  be  made  absolute."**^  The  court  may  also  treat  a 
rule  to  strike  off  judgment  as  amended  and  open  the  judgment 
if  a  sufficient  defense  appear  on  the  merits.**^  Whether  a  rule 
absolute  to  open  judgment  may  be  rescinded  or  vacated  has  been 
decided  both  ways.***  An  agreement  to  open  judgment  will  be 
struck  off  where  it  interferes  with  the  rights  of  creditors  and  a 
rule  for  the  same  purpose  had  been  discharged.**® 

58.    Proper  practice  in  opening  a  judgment  that  has  been  paid. 

When  an  application  is  made  to  open  a  judgment  on  the  ground 
that  it  has  been  paid,  the  proper  practice  is  not  to  open  the  judg- 

435  Huston  Township  Mutual  Fire  Ins.  Co.  v.  Reale,  no  Pa.  321; 
McMurray  v.  City  of  Erie,  S9  Pa.  223;  Braddle  v.  Bromfield,  2  W.  &  S. 
279.  The  court  may  open  a  judgment  in  part  and  permit  the  execution 
creditor  to  proceed  as  to  the  rest.  Franklin  v.  Morris,  154  Pa.  152; 
Thompson  v.  Century  Leather  Co.,  15  Dist.  435. 

436  Kelber  v.  Pittsburg  Nat.  Plow  Co.,  146  Pa.  485;  Gibson  v.  Sim- 
mons, 134  Pa.  189;  Fisher  v.  King,  153  Pa.  3. 

437  Herbaugh  v.  Butner,  148  Pa.  273. 

438  Fox  V.  Wyman,  2  W.  N.  C.  651. 

439  Flanigan  v.  Thompson,  4  W.  N.  C.  74. 

440  Huston  Township  Mutual  Fire  Ins.  Co.  v.  Beale,  no  Pa.  321. 

441  Potts  V.  Harmer,  19  Super.  Ct.  252. 

442  Richel  V.  Munn,  2  C.  C.  267. 

443  Miller  v.  Royal  Flint  Glass  Works,  172  Pa.  70. 

444  Chambers  v.  Murray,  i  W.  N.  C.  358;  Von  Storch  v.  Heermans. 
8  Luz.  L.  R.  54. 

Contra— Hoyt  v.  Wilmer,  13  W.  N.  C.  130. 

445  Gallagher  v.  Miller,  4  W.  N.  C.  165. 
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merit,  but  to  award  an  issue  and  allow  a  jury  to  determine 
whether  the  judgment  has  or  has  not  been  paid."«  And  when 
the  defendant  seeks  to  set  off  credits  against  a  judgment,  the 
proper  practice  is  to  award  an  issue  and  allow  the  jury  to  de- 
termine whether  the  judgment  had  or  had  not  been  paid,  and  not 
to  open  the  judgment."'  When  the  facts  are  disputed  the  court 
has  no  power  to  reduce  the  amount  of  the  judgment  without 
awarding  an  issue.*** 

59.  Time  for  opening,  (t) 

The  law  does  not  fix  absolutely  any  period  of  time  within 
which  a  defendant  must  move  to  open  a  judgment,  but  long  de- 
lay after  knowledge  of  all  the  facts  casts  doubt  on  the  good  faith 
of  the  defense.**'  On  most  occasions  the  reasons  for  delay 
have  not  satisfied  the  court  and  the  applications  have  been  re- 
fused. 

60.  Rehearing. 

After  a  rule  to  open  a  judgment  has  been  discharged,  the 
court  has  power  to  grant  a  rehearing,  although  the  term  has 
ended.*'"  And  when  a  defendant  has  secured  a  rule  to  open  a 
judgment,  which  has  been  argued,  the  defendant  cannot,  with- 
out discontinuing  the  proceedings  under  the  rule  file  a  bill  for 
the  same  relief.*'^  Again  if  he  files  a  bill  in  equity  for  the  can- 
cellation of  the  judgment  which  is  dismissed,  the  defendant 
cannot  go  back  to  the  law  side  of  the  court  and  move  for  a 
decision  on  the  rule  to  open  judgment.*^^ 

61.  Issue  of  execution  after  opening  judgment. 

When  a  judgment  is  opened,  execution  cannot  issue  without 
leave  of  court.*''     Again,  the  defendant  does  not  by  going  to 

t    5  Vale  14036- 14444. 

446  Lee  V.  Lindsay,  13  C.  C.  309.  See  City  of  Harrisburg  v.  Guiles, 
192  Pa.  191,  193. 

447  Lee  v.  Lindsay,  13  C.  C.  309.  A  judgment  which  has  been  opened 
cannot  be  set  off  against  another  judgment  which  has  not  been  opened. 
Bowles  V.  Wright,  28  Super.  Ct.  160. 

448  McCutcheon  v.  Allen,  96  Pa.  319. 

449  Schenck's  Appeal,  94  Pa.  37. 

450  Silverman  v.  Strulansky,  16  C.  C.  131. 

451  Freeman  v.  Lafferty,  207  Pa.  32. 

452  Mellerio  v.  Freeman,  211  Pa.  202. 

453  Savage  v.  Kelly,  11  Phila.  525.  When  a  judgment  is  opened  in 
fact  execution  may  be  allowed  for  the  balance.  Huber  v.  Brown,  2 
Law  Times   (O.  S.)   104. 
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trial  under  an  order  of  court  opening  a  judgment  waive  his 
right  to  take  advantage  of  the  error  of  the  court  in  refusing  to 
strike  off  the  judgment.''"  And  wfhen  a  judgment  has  been 
opened  a  second  application  to  open  is  irregular  before  judg- 
ment is  entered  for  the  plaintiff. *'°  When  a  rule  to  open  a 
judgment  has  been  discharged  the  defendant  cannot  sub- 
sequently, on  a  scire  facias  to  revive  it,  set  up  as  a  defense  the 
same  matters  passed  on  by  the  court  on  the  rule  to  open  the 
judgment.*^'  Likewise  where  a  rule  to  open  or  strike  off  a 
judgment  has  been  discharged,  a  court  of  equity  will  not  subse- 
quently entertain  a  bill  to  set  aside  and  annul  the  judgment,*'' 
nevertheless  the  refusal  to  open  a  judgment  is  not  a  sentence 
or  decree  and  concludes  nothing.*^' 

62.    Lien  is  not  affected,  (u) 

The  opening  of  a  judgment  to  let  the  defendant  into  his  de- 
fense does  not  affect  the  lien.  Says  Justice  McCollum:*^'  "The 
opening  of  a  judgment  which  is  a  lien  on  real  estate  does  not 
destroy  or  impair  the  lien,  nor  does  it  necessarily  affect  the  lien 
of  a  levy  made  upon  personalty  under  an  exception  issued  on 
the  judgment.  The  lien  in  either  case  may  and  should  be  con- 
tinued pending  the  determination  of  the  issues  relating  to  the 
validity  of  the  judgment  and  to  the  nature  and  amount  of  the 
indebtedness  represented  by  it.  Likewise  after  a  levy  on  per- 
sonal property  under  an  execution  the  judgment  is  opened  by 
the  court  to  let  the  defendant  into  a  defense,  all  proceedings  to 
be  stayed,  the  sheriff  to  be  secure  in  his  levy,  and  a  bond  is 
given  by  the  defendant  to  the  sheriff  conditioned  for  the  de- 
livery of  the  property  on  demand,  or  for  payment  of  the  amount 
of  the  execution,  the  lien  of  the  levy  is  preserved  as  against  a 
subsequent  levy  on  the   same  property  under  another  execu- 

u  5  Vale  14153. 

454  Port  V.  Wallace,  no  Pa.  121. 

455  Smith  v.  Wachob,  179  Pa.  260. 

456  Ahl  V.  Goodhart,  161   Pa.  455. 

457  Wilson  V.  Buchanan,   170  Pa.   14. 

458  Evans  V.  Clover,  i  Grant  164.  See  Dey  v.  Osborn,  19  W.  N.  C. 
443- 

459  Adams  v.  James  L.  Leeds  Co.,  189  Pa.  544,  547.  When  a  judg- 
ment is  stricken  off  and  an  execution  issued  upon  it  is  set  aside,  the  lien 
of  the  judgment  and  the  lien  of  the  levy  are  without  support.  "Ibid." 
For  other  cases  see  Steinbridge's  Appeal,  i  P.  &  W.  481 ;  Carson  v. 
Coulter,  2  Grant  121 ;  Mcllvain  &  Co.  v.  James  L.  Leeds  Co.,  189  Pa.  638. 
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tion."*'"  Prior  to  the  act  of  1827  the  lien  was  preserved  by  a 
rule  to  open,*^^  but  now,  if  the  plaintiff  wishes  to  extend  it  be- 
yond five  years,  he  must  issue  his  scire  facias.**^  When  a  judg- 
ment has  been  opened  and  the  defendant  obtains  a  verdict  there 
ought  in  strict  practice  to  be  an  order  vacating  it.''"^  Again, 
where  the  conditions  on  which  a  judgment  was  to  be  opened 
are  never  performed,  the  original  judgment  remaining  in  full 
force,  an  execution  may  issue  thereon.***  And  if  a  judgment  be 
erroneously  opened  all  subsequent  proceedings  on  the  feigned 
issue  will  be  set  aside.**^ 

63.  Supplemental  petition  to  open. 

After  a  refusal  to  open  a  judgment  on  one  ground  the  court 
will  refuse  a  supplemental  petition  if  the  facts  alleged  were 
within  the  defendant's  knowledge  when  the  first  petition  was 
filed.**^  A  judgment  may  also  be  opened  in  whole  or  in  part,  and 
if  opened  in  part  the  rule  may  be  discharged  for  the  residue.*"' 

64.  Marked  judgment  cannot  be  opened. 

A  judgment  marked  satisfied  cannot  be  opened.  But  on  a  rule 
to  satisfy  a  judgment  the  court  may,  without  discharging  the 
rule,  make  an  order  that  the  judgment  be  opened  and  the  de- 
fendant be  allowed  to  defend.  The  better  practice,  however,  is 
first  to  discharge  the  rule  and  grant  another  to  open.*"  If  on 
such  a  rule  there  is  a  dispute  concerning  the  amount  still  due, 
the  court  cannot  treat  the  application  as  a  prayer  for  satisfaction, 
for  the  act  of  1876*"  does  not  empower  the  entry  of  satisfac- 
tion for  the  amount  paid  on  account  of  a  judgment.*" 

460  Slutter  V.  Kirkendall,  100  Pa.  307.  Nor  is  the  condition  of  the 
bond  fulfilled  by  a  compulsory  delivery  of  the  property  to  the  sheriff 
under  the  second  levy.    Ibid. 

461  Fricker's  Appeal,  i  W.  393. 

462  Act  of  March  26,  1827,  P.  L.  129,  2  Purd.  §21,  p.  2046;  Kain's  Ap- 
peal, 38  L,.  I.  262. 

463  McAnulty  v.  National  Life  Association,  6  Lack.  L.  N.  128. 

464  Friese  v.  Homeopathic  Mutual  Life  Ins.  Co.,   107  Pa.   134. 

465  Weighley  v.  Conrade,  132  Pa.  147;  Scott's  Appeal,  123  Pa.  155; 
English's  Appeal,  119  Pa.  533. 

468  Irwin's  Appeal,  22  W.  N.  C.  140. 

469  Franklin  v.  Morris,  154  Pa.  152;  Ansley  v.  Arnt,  3  Kulp  152. 

470  Hottenstein  v.  Haverly,  185  Pa.  305;  Martin  v.  Pulte,  2  W  N  C 
184. 

471  Act  March  14,  P.  L.  7,  2  Purd.  §65,  p.  2057. 

472  Unruh  v.  Longstreth,  6  Montg.  33. 
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65.    Appeals,  (v) 

In  1891  the  legislature  extended  the  right  to  appeal  in  all 
cases  of  application  for  the  opening,  vacating  and  striking  off 
of  judgments  of  any  kind  whether  entered  by  amicable  con- 
fession, upon  warrant  of  attorney  or  otherwise.  The  act  further 
provided  that  any  party  aggrieved  by  the  decision  of  the  court 
opening,  vacating  or  striking  off,  or  the  refusal  to  open,  vacate 
or  strike  off  such  judgment  may  appeal  to  the  supreme  court, 
and  there  be  heard  in  same  manner  as  other  appeals  from  final 
decrees.*'^  Previous  to  this  act  neither  appeal  nor  writ  of  error 
would  lie  to  the  refusal  of  the  court  below  to  open  a  judgment 
regularly  entered  on  the  verdict  of  a  jury.*^*  This  act  has  been 
construed  as  simply  extending  the  right  of  appeal  to  orders  which 
had  previously  been  regarded  as  within  the  discretionary  powers 
of  the  lower  court.*^^  In  hearing  such  appeal  therefore  the  ap- 
pellate court  will  examine  the  record  only  to  determine  whether 
his  discretion  has  been  properly  exercised.^'"  Consequently  an 
order  making  absolute  a  rule  to  open  a  judgment,  or  discharg- 
ing it,  will  not  be  reversed  when  the  lower  court  exercised  a 
sound  discretion.*^' 

An  appeal  from  an  order  discharging  a  rule  to  open  a  judgment 
of  ouster  is  clearly  authorized  by  this  act.*'^  Of  course  in  pre- 
senting an  appeal  to  the  appellate  court  it  must  be  shown  wherein 

V  I  Vale  1132;  5  Vale  14167. 

473  May  20,  §1,  P.  L.  loi,  2  Purd.  §14,  p.  1438. 

474  Gaskill  V.  Crawford,  no  Pa.  28;  Lamb's  Appeal,  89  Pa.  407. 

475  Pennock  v.  Kennedy,  153  Pa.  579.  Said  Scott,  J.,  in  East  Strouds- 
burg  Nat.  Bank  v.  Seiple,  13  Dist.  575,  577:  "It  has  become  well  settled 
that,  under  the  act  of  April  4,  1877,  P.  h-  53,  providing  for  appeals  from 
refusal  to  open  judgments  on  warrants  of  attorney,  the  defendant,  when 
confronted  by  answer  and  denial,  must  support  his  application  by  depo- 
sitions. Woods  V.  Irwin,  141  Pa.  778;  Van  Nalta  v.  Heintz,  149  Pa.  240; 
Fisher  v.  King,  153  Pa.  3.  Under  the  act  of  May  20,  1891,  P.  1,.  loi, 
which  extends  the  operation  of  the  prior  statute  to  all  judgments  ob- 
tained by  default,  the  same  rule  prevails.  Kelber  v.  Pittsburg  Nat.  Plow 
Co.,  146  Pa.  48s ;  Hunter  v.  Forsyth,  205  Pa.  466.  The  judge  must  review 
the  testimony  submitted  on  both  sides,  and  determine  whether  the  com- 
plaint, against  opposing  proof,  should  have  a  decree  for  relief  and  be 
further  heard,  according  to  the  practice  in  a  court  of  chancery." 

476  Whitecar  v.  S.  C.  Knights  of  G.  E.,  18  Super.  Ct.  631;  Kaier  v. 
O'Brien,  202  Pa.  153;  Lartman  v.  Spangler,  21  Super.  Ct.  647;  Kelber  v. 
Pittsburg  Nat.  Plow  Co.,  146  Pa.  485. 

477  La  Roche  Electrical  Works  v.  Emery,  173  Pa.  331. 

478  Commonwealth  v.  O'Donnel,  188  Pa.  23. 
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the  legal  discretion  of  the  lower  court  was  abused.*"  And  when 
a  judgment  is  opened  and  a  trial  on  the  merits  results  in  a  ver- 
dict and  judgment  for  the  defendant,  and  the  plaintiff  takes  an 
appeal  from  the  order  opening  the  judgment  and  also  from  the 
judgment  on  the  verdict,  the  appellate  court  in  affirming  the 
judgment  on  the  verdict  will  also  affirm  the  order  opening  the 
judgment.*^"  With  respect  to  the  record  an  appeal  from  the 
decision  of  the  court  below  takes  up  as  part  of  the  record  certi- 
fied by  that  court  the  petition,  answer  and  testimony,**^  though 
formerly  the  affidavits  and  depositions  taken  on  a  rule  to  open  a 
judgment  formed  no  part  of  the  record.*^^  The  reasons  for  the 
decision  must  also  be  given.**^ 

VIII.    Transfer  of  Judgments. 

66.     When  it  may  be  transferred  to  another  county,  (w) 

In  addition  to  the  other  remedies  provided  by  law,  it  is  en- 
acted by  the  act  of  1840,*^*  that  any  judgment  obtained  in  any 
court  of  common  pleas  in  Pennsylvania,**^  may  be  transferred 
to  any  other  court  of  common  pleas  within  the  commonwealth, 
by  filing  of  record  therein  a  certified  copy  of  the  whole  record 
in  the  case.  And  the  prothonotary  receiving  such  certified  copy 
of  a  judgment  of  another  court,  or  of  a  judgment  entered  therein, 
by  transcript  from  a  justice  of  the  peace,  is  required  to  file  the 
same,  and  forthwith  transcribe  the  docket-entry  thereof  into  his 
own  docket.  The  case  may  then  be  proceeded  in,  and  the  judg- 
ment and  costs  collected,  by  execution,  bill  of  discovery,  or  at- 
tachment; and  as  to  lien,  revival,  execution,  &c.,  it  has  the  same 
force  and  effect,  and  no  other,  as  if  the  judgment  had  been  en- 
tered, or  the  transcript  had  been  originally  filed,  in  such  court. 
By  another  statute,**"  it  is  enacted,  that  such  transfer  shall  not 
impair  the  lien  of  the  original  judgment;  and  by  the  act  of 

w  5  Vale  14441. 

479  Freeman  v.  Sanner,   11   Super.  Ct.  42. 

480  Brecht  v.  McFarland,  187  Pa.  634. 

481  Humphrey  v.  Tozier,  154  Pa.  410,  412. 

482  Lehigh  Valley  Ins.  Co.  v.  Fuller,  i  Pa.  398;  George  v.  Tradesmen's 
B.  &  L.  Association,  26  P.  L.  J.  155. 

483  Fisher  v.  King,  153  Pa.  3;  Gump  v.  Goodwin,  172  Pa.  276. 

484  Act  16  April,  1840,  P.  L.  410,  2  Purd.  §32,  p.  2049. 

48s    Extended  to  judgments  in  the  supreme  court,   by  act  2  April, 
1841,  §11,  P.  L.  142,  2  Purd.  §33,  p.  2050. 
486    Act  4  April  1843,  §7,  P-  I*.  132,  2  Purd.  §34,  p.  2050. 
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1845,**'  that  where  either  of  the  parties  to  the  judgment  has  died, 
such  transfer  may  be  made,  either  before  or  after  the  substitu- 
tion of  his  personal  representatives;  and  such  substitution  may- 
be made  in  the  court  to  which  the  judgment  is  transferred,  which 
may  then  proceed  thereon,  as  in  case  of  an  original  judgment 
entered  in  such  court.*** 

A  lien  against  lands  in  another  county  may  be  obtained  by 
filing  a  transcript  of  a  judgment  even  though  more  than  five 
years  have  elapsed  since  the  entry  of  the  original  judgment  and 
there  has  been  no  revival.***  And  execution  may  issue  without 
revival  though  the  lien  be  lost  in  the  original  county.*'"  When  a 
judgment  is  opened  and  the  defendant  is  let  into  a  defense  the 
lien  still  remains  except  the  right  to  issue  an  execution.  It  may 
therefore,  pending  the  issue,  be  transferred  to  another  county.*®^ 
"In  such  cases,"  says  Justice  Sterrett,*'^  "a  special  order  is  some- 
times made,  ex  majore  cautela,  that  the  judgment  shall  stand  as 
security,  but  that  is  wholly  unnecessary.  Without  any  such  or- 
der, it  continues  to  be  a  judgment,  with  all  its  incidents  and  for 
all  purposes  except  execution.  Pending  the  defense  to  a  judgment 
opened  for  that  purpose  it  may  be  revived,  and  the  lien  thereon 
continued  by  issuing  a  scire  facias  thereon.  If  the  issue  is  un- 
determined and  the  plaintiff  wishes  to  continue  the  lien  of  his 
judgment,  he  must  proceed  by  scire  facias  within  the  five  years 
as  in  other  cases.*"^  A  verdict  though  docketed  as  a  lien  under 
the  act  of  1877  is  not  transferrable  to  another  county  before 
judgment  thereon.*** 

A  judgment  by  default,  requiring  the  intervention  of  a  jury 
to  assess  the  damages,  cannot  be  transferred  to  another  coun- 
ty.**^ But  if  a  judgment,  entered  by  a  warrant  of  attorney,  has 
been  stricken  off  it  may  be  entered  up  in  another  county.**"    And 

487  Act  16  April,  184s,  §11,  P.  ly.  540,  2  Purd.  §35,  p.  2050. 

488  To  the  same  effect  is  the  decision  of  the  supreme  court  in  Walt 
V.  Swinehart,  8  Pa.  97;  but  the  report  does  not  show  whether  the  trans- 
fer was  made  before  or  after  the  passage  of  the  act  of  1845. 

489  Lowrie's  Estate,  5  Lane.  L.  Rev.  295. 

490  Smith  V.  Gosline,  2  C.  C.  15. 

491  Kittanning  Ins.  Co.  v.  Scott,  loi  Pa.  449;  Steinbridge's  Appeal, 
I  P.  &  W.  481 ;  Cope's  &  Kaine's  Appeal,  96  Pa.  294. 

492  Ibid.     45 1. 

493  Cope's  &  Kaine's  Appeal,  96  Pa.  294. 

494  Bailey  v.  Eder,  90  Pa.  446. 

495  Connell  v.  Miller,  I  Law  Times  (N.  S.)  267. 

496  Beck  V.  Taylor,  14  Lane.  Bar  67. 
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though  a  warrant  of  attorney  to  confess  judgment  provides  that 
it  shall  not  be  entered  up  in  a  certain  county,  yet  a  judgment 
entered  thereon  in  another  county  may  be  transferred  to  the 
former  county  and  execution  issued  thereon.*'^  The  transfer 
of  a  judgment  by  an  exemplification  of  the  record  under  the  act 
of  1840  is  for  the  purpose  of  lien  and  execution  only,  and  does 
not  become  a  judgment,  in  the  common  interpretation  of  the 
word,  of  the  county  to  which  it  has  been  transferred.*'^  It  is  but 
record  evidence  of  the  existence  of  the  judgment  in  the  county  in 
which  it  was  obtained,*'"  the  court  to  which  it  is  transferred  has 
no  power  over  it  save  for  purposes  of  lien  and  execution,  and 
cannot  inquire  into  its  validity  or  make  orders  affecting  its  opera- 
tion.°°°  All  inquiries  into  the  effect  of  the  judgment,  as  establishing 
the  plaintiff's  demand,  must  be  made  in  the  court  that  pronounced 
it;  yet  the  regularity  of  the  process  on  the  ancilliary  judgment 
must  be  determined  by  the  court  from  which  such  process  is- 
sued.°°^  The  revival  of  a  judgment  entered  on  such  exemplifica- 
tion, as  it  does  not  displace  the  control  over  the  original  of  the 
court  where  it  was  obtained,  confers  on  the  court  of  the  ancillary 
judgment  no  power  other  than  that  acquired  when  the  transfer 
was  made.*"^  On  a  judgment  entered  on  such  exemplification,  or 
on  judgment  of  revival,  no  testatum  fieri  facias  can  issue,  and  if 
it  be  issued,  the  court  whence  it  proceeds  has  full  power  on  the 
application  of  the  defendant  to  order  that  it  be  set  aside.^"'  As 
this  plain  and  adequate  remedy  at  law  exists,  it  is  erroneous  in 
the  court  of  the  county  to  which  such  testatum  fieri  facias  is 
directed,  to  proceed  by  bill  in  equity,  filed  by  the  defendant,  to 
enjoin  the  plaintiff  from  prosecuting  its  enforcement.^"*  Though 
a  judgment  in  one  county  has  lost  its  lien  on  realty  there,  it  may 
on  exemplification  be  transferred  to  another  county,  entered 
of   record,  judgment  taken,   damages   assessed,   execution  had 

497  Wilkinson  v.  Conrad,  10  W.  N.  C.  22. 

498  Nelson  v.  Guffey,   131   Pa.  273. 

499  Ibid;  Brandt's  Appeal,  16  Pa.  343. 

SCO  Ibid;  King  v.  Nimick,  34  Pa.  397;  Cover  v.  Brown,  7  Dist.  19; 
Cockley  v.  Rehr,  2  Dist.  61;  Lehigh  Coal  &  Nav.  Co.  v.  Brown,  12  Luz. 
Rep.  IIS;  Lehigh  v.  New  Eng.  R.  Co.  v.  Hanhauser,  222  Pa.  248. 

501  Nelson  v.  Guffey,  131  Pa.  273. 

502  Ibid. 

503  Ibid. 

504  Ibid. 
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against  personalty,"*''  But  when  an  exemplification  of  a  judgment 
of  another  county  has  been  entered  in  the  common  pleas  and  no 
further  proceedings  are  had  thereon,  the  court  cannot  enter  judg- 
ment on  a  second  exemplification  of  the  same  judgment  subse- 
quently entered.""* 

Again,  on  the  division  of  a  county,  judgment  entered  in  the 
old  one  on  an  exemplification  from  another  county  may  be  trans- 
ferred to  the  new  county  under  the  act  of  1878;°°^  but  a  judgment 
for  want  of  appearance  is  not  removable  to  a  new  county  before 
the  assessment  of  damages.""^ 

The  court  to  which  a  judgment  is  removed  has  no  power  over 
it  except  for  purposes  of  execution.'"^  If  therefore  the  defend- 
ant in  a  transferred  judgment  has  any  claim  to  equitable  relief 
he  must  apply  to  the  court  in  which  the  judgment  was  originally 
entered,"^"  nevertheless  the  former  court  may  determine  from 
inspection  of  the  certified  record  whether  there  has  been  a  com- 
pliance with  the  act  authorizing  the  transfer  ;°^^  and  also  refuse 
the  use  of  the  process  if  the  judgment  on  inspection  be  a  nullity.''^^ 
But  an  application  to  open  must  be  made  in  the  county  where  the 
judgment  was  obtained;""  and  the  pendency  of  the  proceedings 
to  open  a  judgment  in  the  courts  of  one  county  will  prevent  those 
of  another  county  from  taking  jurisdiction  of  a  bill  of  equity  for 
relief;"^*  nor  can  a  testatum  fieri  facias  issue  on  a  judgment 
entered  on  an  exemplification  from  another  county,"^"  nor  on  a 
judgment  of  revival  ;"^*  nor  can  execution  issue  on  a  transferred 

505  Homberger  v.  Whitely,  i  Dist.  908. 

506  Overlander  v.  Wagner,  32  C.  C.  369. 

507  April  17,  P.  L.  17,  which  was  repealed  by  the  act  of  June  27,  189s, 
P.  L.  398,  §1,  I  Purd.  §45,  p.  842;  Loomis  v.  Griffin,  i  Law  Times  (N. 
S.)    125.     See  Loomis  v.  Griffin,  s   Kulp  383. 

508  Connell  v.  Miller,  i  C.  P.  Rep.  67. 

509  Nelson  v.  Guffey,  131  Pa.  2T>,\  Cover  v.  Brown,  7  Dist.  19;  Cock- 
ley  V.  Rehr,  2  Dist.  61 ;  Lehigh  Coal  &  Nav.  Co.  v.  Brown,  12  Luz.  Rep. 

IIS- 

Sio  Wilkinson  v.  Conrad,  10  W.  N.  C.  22. 

51 1  Ibid. 

512  Cover  V.  Brown,  7  Dist.  19. 

513  Loftus  V.  Birmingham,  i  Lack.  L.  N.  425;  Wilkinson  v.  Conrad, 
ID  W.  N.  C.  22. 

514  Smith  V.  Kammerer,  152  Pa.  98. 

515  Nelson  v.  Guffey,  131  Pa.  273. 

516  Ibid. 
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judgment  while  fieri  facias  is  outstanding  in  the  original  coun- 
ty-"" 

If  on  a  rule  to  set  aside  an  execution  on  a  transferred  judg- 
ment the  defendant  sets  up  payment  of  the  original  before  trans- 
fer, the  court  may  stop  execution  for  a  given  period  to  enable 
the  defendant  to  apply  to  the  original  court  for  relief."*  An 
execution  cannot  be  issued  on  a  transferred  judgment  when 
none  can  issue  for  want  of  revival  on  the  original  judgment; 
the  transferred  judgment  must  first  be  revived."^  That  the 
original  judgment  had  lost  its  lien  before  the  transfer  and  has 
not  since  been  revived,  is  no  evidence  on  a  scire  facias  to  revive 
the  transferred  judgment."^" 
67.    Mode  of  making  transfer,  (x) 

It  will  be  perceived,  that  the  act  of  1840  requires  the  whole 
record  to  be  certified  by  the  prothonotary.  The  certificate  must 
purport  to  authenticate  an  exemplification  of  the  record;  a  mere 
copy  of  the  docket-entry,  certified  to  be  as  full  and  complete  as 
the  same  remains  of  record  in  the  court,  is  not  a  transcript  as 
the  act  requires,  and  a  judgment  and  execution  upon  it  are  in- 
valid.^^^  And  upon  its  being  shown  to  the  court,  that  the  whole 
record  was  not  certified,  and  that  proceedings  were  pending  and 
undetermined  in  the  county  where  the  judgment  was  obtained, 
an  execution  issued  upon  such  certificate  will  be  set  aside.^^^  But, 
if  it  be  duly  certified,  the  court  of  the  county  to  which  the  judg- 
ment is  transferred,  has  no  jurisdiction  over  it,  except  for  pur- 
poses of  execution  and  satisfaction;  it  cannot  inquire  into  its 
merits  at  all;  the  court  in  which  the  primary  judgment  was. ob- 
tained, can  alone  take  action  operating  on  the  judgment  itself; 
and  if  that  court  direct  satisfaction  to  be  entered,  on  payment  of 

X  s  Vale  14448. 

517  Ibid;  Leedom  v.  Jones,  I  Leg.  &  Ins.  Rep.  85;  Miller  v.  Constein, 

1  Leg.  Rec.  146;  Chester  Co.  Bank  v.  Olwine,  3  Clark,  507,  affd.  by  Ches- 
ter Co.  Bank  v.  Ralston,  7  Pa.  480. 

518  Shearer  v.  Barr,  i  W.  N.  C.  158.  Where  a  defendant  is  seized 
of  land  in  the  county  in  which  the  original  is  obtained  against  him,  suf- 
ficient to  entitle  him  to  a  stay  of  execution  under  the  act  of  May  21, 
1861,  P.  L.  770,  he  will  be  entitled  to  a  stay  in  any  other  county  in  the 
state  to  which  the  judgment  may  be  transferred.    Thatcher  v.  Dickinson, 

2  Pitts.  268. 

519  Beck  V.  Church,  113  Pa.  200. 

520  Kendig  v.  North,  7  Del.  574. 

521  Updegrafif  v.  Perry,  4  Pa.  291 ;  s.  c.  i  Clark  365. 

522  Bank  of  Chester  County  v.  Olwine,  3  Clark  507. 
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the  money  into  court,  all  further  process  on  the  secondary  judg- 
ment must  be  arrested,  except  for  its  own  costs,  in  a  proper 
case.^^^  The  transferred  judgment  does  not  become  a  judgment 
of  the  court  in  which  it  is  entered;  it  is  but  evidence  of  a  judg- 
ment in  the  court  in  which  it  was  originally  obtained;  and  the 
power  of  the  other  court  is  restricted  to  the  enforcement  of  it  f^* 
it  cannot  be  thence  transferred  to  a  third  county.°^°  Such  trans- 
fer creates  a  new  lien  from  the  date  of  its  entry ;  but  it  does  not 
carry  with  it  the  lien  of  the  original  judgment  f^^  and  such  lien 
continues  for  the  full  period  of  five  years  from  the  filing  of  the 
transcript.°^' 

68.  Effect   of  transfer.(y) 

If  the  original  judgment  be  stricken  ofif,  or  set  aside  for  ir- 
regularity, a  transferred  judgment  falls  with  it;°^^  and  a  new 
judgment  obtained  in  the  original  case  is  not  a  lien  in  the  county 
in  which  the  transcript  was  first  entered  ;'^°  but  a  stay  of  pro- 
ceedings granted  by  the  court  in  which  the  original  judgment  was 
obtained,  will  not  affect  a  pending  execution  issued  on  the  trans- 
ferred judgment. °'°  An  execution  cannot  be  issued  on  a  judg- 
ment so  transferred,  whilst  one  is  outstanding  in  another  county ; 
until  returned,  the  law  presumes  the  first  execution  to  be  a  satis- 
faction of  the  debt;^^^  nor  can  an  execution  be  issued  on  the 
transferred  judgment,  where  there  has  been  a  levy  on  real  estate, 
by  virtue  of  the  execution  issued  in  the  original  county,  which  has 
not  been  sold  under  a  venditioni  exponas,  nor  the  levy  set 
aside.*^^ 

69.  Transfer  of  an  award. 

The  supreme  court  having  decided  that  an  award  of  arbitra- 
tors could  not  be  transferred,  in  order  to  create  a  lien,  before  the 
expiration  of  the  twenty  days  allowed  for  an  appeal,"^*  the  act 

y  5  Vale  14441. 

523  King  V.  Nimick,  34  Pa.  297. 

524  Brandt's  Appeal,  16  Pa.  343;  Gordon's  Estate,  9  Phila.  350. 

525  Mellon  V.  Guthrie,  51  Pa.  116. 

526  Hays'  Appeal,  8  Pa.  182. 

527  Knauss'  Appeal,  49  Pa.  419. 

528  Banning  v.  Taylor,  24  Pa.  297;  Brandt's  Appeal,  16  Pa.  343. 

529  Brandt's  Appeal,  16  Pa.  343. 

530  Baker  v.  King,  2  Gr.  254. 

531  Leedom  v.  Jones,  i  Leg.  &  Ins.  Rep.  85. 

532  Ames  Plough  Co.  v.  Lloyd,  2  W.  N.  C.  488. 

533  Hallman's  Appeal,  18  Pa.  310. 
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of  1876  was  passed,  to  remedy  this  defect  in  the  law."^*  It  pro- 
vides, that  an  award  may  be  transferred,  for  the  purposes  of  lien, 
either  before  the  time  limited  for  an  appeal  has  expired,  or  after 
an  appeal  has  been  entered,  by  filing  a  certified  copy  of  the  whole 
record  in  the  case.  If  an  appeal  be  entered,  after  such  record 
has  been  transferred,  it  is  made  the  duty  of  the  plaintiff,  within 
twenty  days  thereafter,  to  file  with  the  transferred  record,  a  cer- 
tificate of  the  entry  of  such  appeal;  which  is  to  be  forthwith 
transcribed  upon  the  docket.  Upon  judgment  entered  upon  the 
appeal,  or  upon  satisfaction  of  the  judgment,  the  plaintiflf  must, 
within  twenty  days  thereafter,  file  a  certificate  of  such  judgment 
or  satisfaction ;  and  any  neglect  on  his  part  to  file  such  certificate, 
within  the  time  prescribed,  will  entitle  the  defendant,  or  any  other 
person  interested,  to  have  such  transferred  record  stricken  off. 
After  judgment,  the  plaintiff  may  proceed  upon  the  transferred 
record,  for  its  collection,  by  execution,  bill  of  discovery  or  at- 
tachment, as  if  it  were  a  judgment  of  the  court  to  which  it  had 
been  so  transferred.^^''  A  decree  in  equity  for  the  payment  of 
money,  cannot  be  transferred  to  another  county,  for  the  purpose 
of  creating  a  lien.°^^ 

IX.    Satisfaction  of  Judgment. 

70.    When  defendant  may  have  satisfaction  entered,  (z) 

When  a  judgment  is  satisfied,  by  payment,  voluntarily  made, 
or  enforced  by  execution,  the  defendant  is  entitled  to  have  satis- 
faction acknowledged  and  entered  of  record.  The  plaintiff's  at- 
torney, under  his  general  authority,  may  receive  payment,  and 
enter  satisfaction  of  a  judgment;  and  his  authority  to  do  so,  is 
not  limited,  as  in  England,  to  a  year  and  a  day  after  judgment."^ 
A  married  woman  may  enter  satisfaction  on  a  judgment  given 
to  her  dum  sola.""  To  enforce  this  duty,  the  act  of  1791  pro- 
vides"^^  that  every  person  having  received  satisfaction  for  his 
or  their  debt  or  damages,  recovered  by  judgment  in  any  court  of 

z  5  Vale  14524. 

534  Act  5  May,  1876,  P.  L,.  no,  2  Purd.  §36,  p.  2050. 

535  Brooke  v.  Phillips,  83  Pa.  183. 

536  Reinholdt  v.  Alberti,  I  Binn.  470. 

537  Eckert  v.  Lewis,  4  Phila.  224.  Or  subsequent  to  her  marriage. 
Act  25  May,  1878,  P.  L.  152,  3  Purd.  §51,  p.  2455. 

538  Act  13  April,  1791,  §14,  3  Sm.  L.  32,  2  Purd.  §59,  p.  2055.  Such 
a  payment  is  a  full  discharge  of  the  judgment  and  releases  any  fund 
bound  by  attachment.    Hoobaugh's  Appeal,  122  Pa.  88. 
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record  within  this  commonwealth,  shall,  at  the  request  of  the 
defendant  in  the  action,  or  of  his  legal  representatives,  or  other 
persons  concerned  in  interest  therein,  on  payment  of  the  costs 
of  suit,  and  no  tender  of  his  reasonable  charges,  and  the  cost  of 
office  for  entering  satisfaction,  within  eighty  days  after  such  re- 
quest made,  enter  satisfaction  of  the  judgment  in  the  office  of  the 
prothonotary  of  the  court  where  such  judgment  was  entered, 
which  shall  for  ever  thereafter  discharge,  defeat  and  release  the 
same.  A  payment  to  the  prothonotary  will  not  discharge  a  judg- 
ment by  confession ;  he  has  no  authority  to  receive  it  f^^  but  pay- 
ments made  to  the  sheriff,  before  the  return-day  of  an  execution, 
and  indorsed  on  the  writ,  are  satisfaction  pro  tanto.^*" 

FORM   OF  SATISFACTION  OF  JUDGMENT. 

The  entry  of  satisfaction,  settlement,  or  discontinuance  may 
be  made  by  the  party  or  his  attorney  of  record,  but  such  entry 
shall  always  be  attested  by  the  prothonotary  or  one  of  his  clerks, 
with  the  date  of  entry.  In  no  other  case  shall  any  attorney  be 
allowed  to  make  any  entry  upon  the  dockets  or  other  records  of 
the  court. 

The  following  form  may  be  used : 

A.  "^       C.  P.  No.     . 

V.       y     June  Term,  1912. 

B.  J      No.      . 
Sir: 

Enter  satisfaction  in  the  above  case.  (Where  prothonotary's 
costs  only  are  to  be  paid  insert  the  words  "upon  payment  of 
prothonotary's  costs  only.") 

C.  D., 
pro  Plff. 
(Date.) 
To  Prothonotary  C.  P. 
It  is  wise  to  let  the  client  sign  with  the  attorney. 

71.    Attorney  cannot  object  to  satisfaction  of  client's  judgment. (aa) 

An  attorney,  entitled  to  a  contingent  fee,  has  no  standing  to 

object  to  the  satisfaction  of  his  client's  judgment."*^    In  the  ab- 

aa  5  Vale  14530. 

539  Baer  v.  Kistler,  4  Rawle  366. 

540  Slusher  v.  Washington  County,  27   Pa.  205.     And   see  Wood  v. 
Vanarsdale,  3  Rawle  401. 

541  Ristenbatt  v.  Behney,  3  Lane.  L.  Rev.  i;  Scott  v.  Westenberger, 
3  Lane.  Rev.  273. 
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sence  of  fraud  or  collusion  a  payment  to  the  attorney  of  record 
discharges  the  defendant,  notwithstanding  a  notice  from  parties 
interested  in  the  judgment."*^  If  an  attorney  accepts  securities 
instead  of  money  in  satisfaction  of  a  judgment  his  client  must 
either  ratify  or  repudiate,  he  cannot  do  both.  If  he  acquiesces 
in  the  satisfaction  and  proceeds  to  enforce  collection  of  the  se- 
curities, this  is  a  ratification  and  the  satisfaction  will  not  be 
stricken  ofF.®*^  A  sheriff  is  protected  in  paying  the  money  de- 
rived from  a  sale  to  the  attorney  of  record  for  the  plaintiff  who 
has  conducted  all  the  proceedings  with  his  client's  consent  ;°**  but 
he  cannot  pay  money  to  an  attorney  whose  power  has  been  re- 
voked.^*'  More  generally  he  is  without  authority  to  receive 
payment  of  a  judgment  may  not  enter  satisfaction,  and  if  done, 
it  may  be  stricken  off.^*^  But  when  an  attorney  enters  his  appear- 
ance in  a  case  and  satisfies  a  judgment  there  is  a  presumption, 
that  he  acted  by  authority.^*'  "He  is  an  officer  of  the  court,  and 
what  he  does  in  the  course  of  his  business  is  presumed  to  be  by 
authority  of  his  client.  There  is,  at  least,  a  prima  facie  presump- 
tion of  authority."''*^ 

72.  Payment  of  defendant  to  prothonotary. 

A  defendant  in  a  judgment  who  pays  to  the  prothonotary  the 
debt  and  interest  due  thereon  pays  in  his  own  wrong.^*'  Nor 
has  an  attorney  by  virtue  of  his  general  authority  power  to 
ratify  the  unauthorized  payment  of  a  judgment  to  the  prothono- 
tary.550 

73.  Effect  of  entry  on  docket.(bb) 

An  entry  on  the  docket,  by  the  plaintiff,  of  "ended  and  debt 
and  costs  paid,"  is  equivalent  to  an  entry  of  satisfaction,  and  may 

bb  5  Vale  14558. 

542  Bracken  v.  Pittsburg,  27  P.  L,.  J.  202. 

543  Whitesell  v.  Peck,  165  Pa.  571.  An  attorney  of  record  received 
a  portion  of  a  judgment  and  entered  satisfaction  which  however  was 
stricken  off  as  to  the  part  not  paid.  Philadelphia  &  Reading  R.  v. 
Christman,  4  Penny.  271. 

544  Henderson's  Appeal,  4  Penny.  229.     See  5  Vale  14532. 

545  Irwin  v.  Workman,  3  W.  357. 

546  Slaymaker  v.  Herr,  12  Lane.  Rev.  342. 

547  Miller  v.  Preston,  154  Pa.  63. 

548  Ibid. ;  Sumraerville  v.  Galey,  45  Super.  Ct.  62. 

549  PhilHps  v.  Israel,  10  S.  &  R.  391. 

55°    Arrison  v.  Commonwealth,  i  W.  374. 


Of  Judgment.  1085 

be  pleaded  in  bar  of  another  action  for  the  same  cause.°°^  But 
where  a  third  party  pays  a  judgment,  with  the  intention  of  tak- 
ing a  transfer  of  it,  though  none  be  taken,  it  is  not  a  satisfac- 
tion.°°^  And  a  judgment  is  not  extinguished,  as  a  personal  se- 
curity, by  an  omission  of  the  plaintiff  to  claim  out  of  the  pro- 
ceeds of  the  defendant's  lands.^^'  Where  a  party  recovers  the 
proceeds  of  an  execution  in  currency,  which  ought  to  have  been 
paid  in  specie,  and  enters  satisfaction,  he  is  concluded.'**  And 
if  a  trustee,  with  funds,  pay  an  execution  to  the  sheriff,  who  in- 
dorses satisfaction  on  his  writ,  the  trustee  cannot  subsequently 
take  an  assignment  of  the  claim,  and  enforce  the  execution."'* 

One  of  several  creditors  having  a  judgment  on  a  bond  can 
satisfy  it  only  for  himself.'*^  And  where  a  cautionary  judgment 
is  obtained  for  the  penalty  of  a  bond  given  by  executors,  the 
party  who  brought  the  suit  can  enter  satisfaction  only  for  his  own 
damages  which  will  not  affect  the  lien  of  the  judgment.**'  The 
validity  of  an  entry  of  satisfaction  on  a  judgment  cannot  be 
collaterally  attacked  before  a  court  of  another  county,  or  be- 
fore an  auditor  on  distribution.***  The  entry  upon  the  docket 
of  "debt  and  interest  paid  estops  the  plaintiff  from  claiming 
that  the  judgment  stands  as  a  security  for  costs,  or  against  one 
who  purchases  clear  of  incumbrance.***  And  if  satisfaction  is 
regularly  marked  on  the  docket  by  one  who  prima  facie  has  a 
right  to  do  so,  a  subsequent  judgment  creditor  need  not  look 
further  and  inquire  about  rights  and  equities  to  which  he  is  not 
a  party.**"  A  satisfaction  ordered  should  be  entered  only  on 
production  of  a  certificate  from  the  president  judge  allowing 
it,**^  otherwise  it  should  be  stricken  out.**^    If  a  judgment  has 

551  Phillips  V.  Israel,  lO  S.  &  R.  391.  An  entry  of  the  word  ''settled" 
upon  the  judge's  trial-list,  not  transferred  to  the  record,  has  not  such 
effect.    Moore  v.  Kline,  i  P.  &  W.  129. 

552  Campbell's  Appeal,  29  Pa.  401. 

553  Strouble  v.  Cleaver,  i  Am.  L-  J.  74- 

554  De  Crano  v.  Musselman,  7  Phila.  208. 

555  Kuhn  v.  North,  10  S.  &  R.  399;  Keller  v.  Leib,  1  P.  &  W.  220. 

556  Commonwealth  v.  Kean,  19  Super  Ct.  576. 

557  Arrison  v.  Commonwealth,  i  W.  372. 

558  Bare's  Estate,  5  Lane.  Rev.  36. 

559  Altman  v.  Klinegensmith,  6  W.  445. 

560  Harner's  Appeal,  94  Pa.  489. 

561  Raub  v.  Pearson,  3  L,ack.  L,.  N.  324;  Bartikowski  v.  Lambert,  9 
Kulp  493- 

562  Raub  v.  Pearson,  3  Lack.  L.  N.  324. 
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been  paid  by  execution  it  is  the  duty  of  the  court  to  direct  the 
prothonotary  to  enter  satisfaction  on  the  judgment  index;'*'  but 
a  court  cannot  pass  on  the  validity  of  the  entry  of  satisfaction 
of  a  judgment  of  another  county.*^* 

The  prothonotary  cannot  be  required  to  enter  satisfaction  of 
a  judgment  on  the  written  order  of  the  plaintiff ;'°'  his  duty  is 
merely  to  attest  a  satisfaction  entered  by  the  plaintiff  or  his  at- 
torney.°*°  Furthermore,  it  is  improper  for  the  prothonotary  to 
enter  satisfaction  on  a  receipt  signed  by  the  plaintiff  and  wit- 
nessed by  two  witnesses  without  a  certificate  of  the  president 
judge  ;^*^  and,  if  he  improperly  satisfies  a  judgment  without  au- 
thority, this  is  a  breach  of  official  duty  for  which  he  is  liable.^"'  It 
is  his  duty  however  to  enter  satisfaction  on  the  judgment  index 
where  a  return  to  a  writ  of  execution  shows  that  the  money  was 
made.^'" 

When  the  sheriff's  return  to  a  writ  of  fieri  facias  shows  that 
the  money  was  made,  the  prothonotary  should  enter  satisfaction 
on  the  judgment  index,  and  if  he  should  fail  to  do  so,  the 
plaintiff  is  not  liable  for  his  failure.'"  Nor  is  he  liable  for  a 
failure  to  satisfy  when  there  is  an  honest  dispute  about  pay- 
ment.''^ 
74.    Penalty  for  not  entering  satisfaction. 

The  act  of  1791  further  provides,  that  if  the  party  who  has 
recovered  judgment,  having  received  satisfaction  as  aforesaid, 
by  himself  or  his  attorney,  shall  not,  within  eighty  days  after 
request,  and  payment  of  the  costs  of  suit,  and  tender  of  charges, 
repair  to  the  office  of  the  prothonotary,  and  there  enter  satis- 
faction, he  shall  forfeit  and  pay  to  the  party  aggrieved,  any  sum 
of  money,  not  exceeding  one-half  of  the  debt  or  damages  ad- 
judged and  recovered,  to  be  sued  for  and  demanded  by  the 
defendant,  or  persons  damnified,  in  like  manner  as  other  debts 
are  recoverable  by  law.  Proof  of  payment  of  the  debt  before 
the  entry  up  of  judgment,  by  virtue  of  a  warrant  of  attorney, 

563  Coyne  v.  Souther,  61   Pa.  415. 

564  Bare's  Estate,  5  Lane.  Rev.  36. 

565  Mclntire  v.  Irwin,  i  Del.  312. 

566  Ibid. 

567  Raub  V.  Pearson,  3  Lack.  L.  N.  324. 

568  Van  Etten  v.  Commonwealth,  102  Pa.  596 

569  B  ratten  v.  Leyrer,  2  Dist.  457. 

570  Bratton  v.  Leyrer,  2  Dist.  457. 

571  Shotzberger  v.  Bossier,  12  Dist.  19. 
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will  not  support  an  action  under  the  statute.*'^  An  action  will 
lie  to  recover  the  penalty,  notwithstanding  an  order  of  court, 
staying  an  execution,  on  payment  of  the  debt  and  costs  to  the 
sheriff;  this  is  not  such  a  satisfaction  as  the  statute  requires.^'' 
An  action  lies,  under  the  statute,  for  not  entering  satisfaction 
upon  a  judgment  on  scire  facias  on  a  mortgage,  upon  request; 
and  the  plaintiff  need  not  show  actual  damage.^^*  A  justice's 
court  has  no  jurisdiction  of  an  action  for  the  penalty.''^  Where 
there  is  a  special  agreement  to  satisfy  a  judgment,  the  defendant 
may  recover  his  actual  damages  for  a  breach ;  he  is  not  restricted 
to  the  amount  of  the  statutory  penalty.'^^ 

To  recover  the  penalty  for  not  entering  satisfaction,  the  re- 
quest to  enter  satisfaction  must  have  been  made  to  the  party 
himself.^''  A  request  to  the  plaintiff's  attorney  is  insufficient.'*'^ 
The  statute  prescribes  an  exclusive  remedy,  and  a  common  law 
action  does  not  lie."'* 

75.    Entry  of  satisfaction  by  prothonotary.(cc) 

It  is  provided  by  statute,^*''  that  where  the  amount  due  on  any 
judgment  entered  of  record,  together  with  interest  and  costs, 
shall  have  been  paid  to  the  legal  holder  thereof,  and  the  judg- 
ment-bond or  note,  indorsed  in  the  presence  of  two  witnesses, 
that  the  same  is  satisfied  and  discharged,  shall  be  produced  to 
the  prothonotary,  together  with  a  certificate  of  the  president 
judge  of  the  county  allowing  the  same,  to  enter  satisfaction  on 
the  record  and  file  the  papers,  including  the  judgment-bond,  &c., 
in  his  office.  By  another  act,®*^  it  is  made  the  duty  of  the  court, 
when  the  money  has  been  made  upon  an  execution,  to  direct  the 
prothonotary  to  enter  satisfaction  upon  the  judgment-docket, 
on  the  application  of  any  party  in  interest. 

cc  S  Vale  14561. 

572  Braddee  v.  Brownfield,  4  W.  474. 

573  Allen  v.  Conrad,  51  Pa.  487;  Bratton  v.  Leyrer,  2  Dist.  457. 

574  Henry  v.  Sims,  i  Wh.  187. 

575  Zeigler  v.  Gram,  13  S.  &  R.  102. 

576  Chamberlain  v.  Sloan,  3  W.  N.  C.  518. 

577  Marston  v.  Tryon,  17  Phila.  245. 

578  Ibid. 

579  Oberholtzer  v.  Hunzberger,  i  Mona.  543. 

580  Act  March,  1865,  P.  L.  52,  2  Purd.  §64,  p.  250. 

581  Act  II  April,  1856,  P.  L.  304,  2  Purd.  §63,  p.  2057;  Bratton  v. 
Leyrer,  2  Dist.  457. 
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76.    Court  may  order  satisfaction,  (dd) 

By  the  act  of  1876*^^  it  is  provided,  that  in  all  cases  where  a 
judgment  shall  be  entered  in  any  court  of  record  in  this  common- 
wealth, whether  originally  or  by  transfer  from  any  other  court, 
the  court  having  jurisdiction  shall,  upon  application  by  the  de- 
fendant or  defendants  in  such  judgment,  or  of  his,  her  or  their 
legal  representatives,  or  other  person  or  persons  concerned  in 
interest  therein,  setting  forth,  under  oath,  that  the  same,  with  all 
legal  costs  accrued  thereon,  has  been  fully  paid,  grant  a  rule  on 
the  plaintiff  or  plaintiffs,  to  show  cause  why  the  said  judgment 
should  not  be  marked  satisfied  of  record,  at  his,  her  or  their 
costs;  and,  upon  the  hearing  of  such  rule,  should  it  appear,  to 
the  satisfaction  of  the  court,  that  such  judgment  has  been  fully 
paid,  as  set  forth  in  the  application  of  the  defendant  or  defend- 
ants, the  court  shall  direct  the  prothonotary  to  mark  such  judg- 
ment satisfied  of  record;  and  also  enter  a  decree,  requiring  the 
plaintiff  or  plaintiffs  to  pay  all  costs  incurred  in  the  premises. 
It  has  been  decided,  that  to  warrant  an  order  to  mark  a  judgment 
satisfied,  under  this  act,  the  evidence  of  payment  must  be  clear 
and  satisfactory;  otherwise,  an  issue  will  be  awarded;^**  the  act 
is  only  intended  to  give  summary  remedy,  where  the  facts,  are 
not  disputed;  where  there  is  a  substantial  dispute  about  the 
facts,  the  court  will  not  decide  it.^** 

The  court  has  no  common  law  authority  to  direct  the  satis- 
faction of  a  judgment;  its  authority  rests  wholly  on  statute.^^' 
Nor  has  the  court  of  common  pleas  power  in  the  absence  of 
statute  to  strike  from  the  docket  summarily  a  judgment  regu- 
larly entered^*^  nor,  in  ordinary  cases,  to  compel  satisfaction.''^' 
But  it  may  order  an  issue  to  try  whether  a  judgment  has  been 
actually  paid  and  if  so,  to  enforce  the  entry  of  satisfaction."'* 

dd  S  Vale  14562. 

582  Act  14  March,  1876,  P.  L.  7,  2  Purd.  §65,  p.  2057.  This  act  is  "a 
short  and  inexpensive  way  of  ending  clear  cases  of  undisputed  payment." 
Mitchell,  J.,  Atkinson  v.  Harrison,  153  Pa.  472,  475. 

583  Hawk  v.  Spade,  24  Pitts.  I,.  J.  200;  Atkinson  v.  Harrison,  153 
Pa.  472. 

584  Horton  v.  Hopf,  4  W.  N.  C.  381. 

585  Felt  V.  Cook,  95  Pa.  247;  McCutcheon  v.  Allen,  96  Pa.  323. 

586  Horner  v.  Hower,  39  Pa.  126;  Reynolds  v.  Barnes,  76  Pa.  427; 
J.  I.  Case  Threshing  Machine  Co.  v.  Evans,  17  Dist.  817. 

587  Ibid. 

588  Ibid. 
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The  act  of  1876  must  be  strictly  constructed'*'  and  is  limited 
to  cases  of  actual  payment  in  full;''"  it  is  to  give  a  summary 
remedy  where  the  facts  are  undisputed.'"^  All  legal  costs  as  well 
as  the  judgment  must  be  shown  to  have  been  paid  in  order  to 
support  an  application  to  the  court  to  enter  satisfaction.'"^  The 
court  cannot  direct  the  partial  satisfaction  of  a  judgment  debt 
that  has  been  partly  paid,'"*  nor  direct  the  entry  of  satisfaction 
for  an  amount  paid  on  account  of  a  judgment.'"*  Nor  does  the 
act  contemplate  the  giving  in  evidence  to  establish  payment  of 
everything  that  could  be  given  in  an  adversary  proceeding  before 
judgment.'"'  To  warrant  an  order  to  mark  a  judgment  satis- 
fied the  evidence  of  payment  must  be  clear  and  satisfactory,'"' 
otherwise  the  court  will  award  an  issue.'"^  The  court  has  indeed 
power  to  order  an  issue  to  try  whether  or  not  the  judgment  has 
been  paid  or  discharged,  and  if  the  jury  find  that  it  has  been, 
the  court  may  order  a  perpetual  stay  of  execution,  and  the  de- 
fendant may  compel  the  plaintiff  to  enter  satisfaction.'"'  Such 
an  issue  may  be  ordered  although  the  judgment  has  several  times 
been  revived  by  amicable  scire  facias.'""  The  court  has  no  power 
to  strike  off  a  judgment  regular  on  its  face  when  the  facts  are 
controverted,®""  nor  to  compel  it  to  be  satisfied ;  the  proper  course 

589  Melan  v.  Smith,  134  Pa.  649;  Riddle's  Appeal,  104  Pa.  171. 

590  Ibid;  Atkinson  v.  Harrison,  153  Pa.  472;  Shalor  v.  Parsons,  i 
Super.  Ct.  281 ;  Third  Nat.  Bank  v.  Hunsicker,  8  At.  635 ;  Horgan  v. 
Klitsch,  3  Kulp  IS;  Salsberg  v.  Bartikoski,  3  Kulp  15;  Salsberg  v.  Barti- 
koski,  6  Kulp  23s ;  Anderson  v.  Best,  176  Pa.  498. 

591  Ibid. 

592  York  County  v.  Ling,  15  Dist.  153;  Keilholtz  v.  Keilholtz,  12  Luz. 
Rep.  449;  Melan  v.  Smith,  134  Pa.  649. 

593  Ibid. 

594  Unruh  v.  Longstretch,  6  Montg.  33. 

595  Felt  V.  Cook,  95  Pa.  247. 

596  Hawk  V.  Spade,  24  P.  L.  J.  200. 

597  Hawk  V.  Spade,  24  P.  L.  J.  200. 

598  Salsberg  v.  Bartikoski,  6  Kulp  235. 

599  Hamlin  v.  Cobb,  i  Lack  L.  N.  245. 

600  McCutcheon  v.  Allen,  96  Pa.  319.  Says  Landis,  P.  J.:  "The 
court  has  no  power  under  the  act  to  apply  cross  demands  to  set  off  judg- 
ments or  to  investigate  original  equities,  its  power  is  confined  to  an  in- 
quiry into  the  single  fact  of  actual  payment."  J.  I.  Case  Threshing  Ma- 
chine Company  v.  Evans,  17  Dist.  817,  819,  citing  Melan  v.  Smith,  134 
Pa.  649;  Atkinson  v.  Harrison,  153  Pa.  472;  Riddle's  Appeal,  104  Pa.  171; 
Brey  v.  Hendrick,  22  Montg.  38;  Anderson  v.  Best,  176  Pa.  498. 
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is  to  award  an  issue  ;^''^  but  it  may  order  a  judgment  satisfiei 
notwithstanding  a  prior  assignment.*"^  The  court  has  no  powe 
to  apply  cross-demands,  to  set  off  judgments,  or  to  investigat 
original  equities  in  this  proceeding,  but  its  power  is  confined  t 
an  inquiry  into  the  single  fact  of  actual  payment ;  if  the  afifidavi 
for  the  rule  and  the  proofs  do  not  exhibit  actual  payment  of  th 
debt,  interest  and  costs  in  full,  no  decree  can  be  made  in  thi 
petitioner's  favor.®"^ 

77.  What  proof  must  show. 

The  proof  must  show  actual  payment  in  full ;  the  court  in  thi; 
proceeding  has  no  power  to  apply  cross  demands;*"*  and  whei 
no  actual  payment  is  shown,  the  court  cannot  order  a  judg 
ment  satisfied  as  to  terre-tenants.""^  Nor  is  a  mechanic's  liei 
on  which  judgment  has  not  been  entered  within  the  purview  0: 
the  statute  of  1865,"°"  nor  is  the  discharge  of  a  defendant  h 
bankruptcy  any  ground  for  the  satisfaction  of  a  judgment  agains 
him.""'  But  the  act  does  apply  to  a  judgment  on  transcript  fron 
a  justice  of  the  peace.""'  And  wheji  a  judgment  against  severa 
tort  feasors  is  paid  by  the  son  of  one  of  them  with  money  ad 
vanced  by  his  father,  the  judgment  is  satisfied  and  cannot  b< 
enforced  to  secure  contribution  from  the  others."""  Furthermore 
when  a  judgment  has  been  paid  in  full,  it  may  be  agreed  be 
tween  the  parties  that  it  shall  not  be  satisfied  of  record,  but  re 
main  as  collateral  for  a  new  loan."^"  When  this  is  done,  judg 
ment  creditors  whose  liens  accrue  subsequently  cannot  objec 
to  the  agreement."^^ 

78.  Cannot  decree  satisfaction  on  application  of  subsequent  judg 

ment  creditor. 

The  court  cannot  decree  the  entry  of  satisfaction  on  the  ap- 

601  Ibid. 

602  Melan  v.  Smith,   134  Pa.  649. 
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plication  of  a  subsequent  judgment  creditor."^^  But  a  terre- 
tenant  of  land  bound  by  the  judgment  and  a  surety  for  the  stay 
of  execution  are  persons  "concerned  in  interest"  and  competent 
to  apply  for  an  order  of  satisfaction.^^* 

79.  What  petition  must  aver. 

The  petition  for  an  order  to  satisfy  must  aver  under  oath  that 
the  judgment  with  all  legal  costs  has  been  paid/^*  and  be  filed 
in  the  county  where  the  judgment  was  entered,''^^  and  will  be 
granted  on  allegations  of  the  affidavit  averring  payment  where 
a  rule  of  court  provides  that  such  allegations  shall  be  taken  as 
true  if  the  other  party  is  given  notice  of  the  rule  and  does  not 
file  an  answer  contradicting  them.^^"  On  a  rule  to  satisfy  if  the 
paintiff  does  not  appear,  the  facts  must  be  shown  by  deposi- 
tions;"^'' there  must  be  no  dispute  concerning  the  facts  of  pay- 
ment, if  there  is,  the  petition  will  be  denied. °^*  In  a  disputed 
case  therefore  the  court  should  not  appoint  a  commissioner  to 
take  the  testimony,  unless  the  parties  agree  to  the  reference  and 
to  abide  by  the  decision  rendered  by  the  referee.*^'  An  order 
making  absolute  a  rule  to  show  cause  why  a  judgment  should  not 
be  satisfied  of  record  must  direct  the  prothonotary  to  mark  the 
judgment  satisfied  of  record  and  decree  that  the  plaintiff  pay 
all  costs  in  the  premises.*^" 

80.  What  court  may  do  on  a  rule  to  satisfy  a  judgment. 

On  a  rule  to  satisfy  a  judgment  the  court  may,  without  dis- 
charging the  rule,  make  an  order  that  the  judgment  be  opened 
and  the  defendant  be  allowed  to  defend."^^  The  better  practice 
however  is  to  discharge  the  first  rule  and  grant  a  rule  to  open."^^ 
8i.    Ten  year  judgments. 

A  further  remedy  is  provided,  in  the  city  of  Philadelphia,  by 

612  Heidelbaugh  v.  Thomas,  lo  W.  N.  C.  141. 

613  Ibid. 

614  Ibid. 

615  Commonwealth  v.  Waters,  12  L,uz.  Rep.  115. 

616  Bartikowski  v.  Lambert,  9  Kulp  493. 

617  Riley  v.  Harris,  2  Dist.  231. 

618  Third  National  Bank  of  Philadelphia  v.  Hunsicker,  8  C.  C.  635. 
Cases  under  note  590. 

619  Riddle's  Appeal,  104  Pa.  171. 

620  Shaylor  v.  Parsons,  i  Super.  Ct.  271. 

621  Hottenstein  v.  Haverly,  185  Pa.  305. 

622  Ibid. 
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the  act  of  1851,^^''  which  enacts,  that  when  it  shall  be  made 
known,  by  petition,  to  any  court  in  the  said  city  and  county,  in 
which  any  judgment  or  decree  for  the  payment  of  money  has 
been  obtained,  that  more  than  ten  years  have  elapsed  since  the 
rendition  of  such  judgment,  or  making  of  such  decree,  and  that 
the  same  has  been  paid  by  the  defendant  or  defendants,  person 
or  persons  against  whom  the  same  has  been  rendered  or  made, 
or  by  some  other  person,  or  has  been  settled  or  compromised  by 
the  payment  of  a  less  sum  than  the  amount  of  such  judgment  or 
decree,  or  by  the  transfer  of  property,  rights  or  credits,  received 
in  full  thereof,  or  in  settlement  and  satisfaction  thereof ;  it  shall 
be  the  duty  of  such  court  to  examine  into  the  facts  set  forth  in 
the  petition,  and  upon  being  satisfied  of  the  truth  thereof,  to 
direct  the  prothonotary  of  such  court,  upon  the  payment  of  the 
costs,  if  any,  due  to  him  upon  such  judgment  or  decree,  to  enter 
satisfaction  upon  the  record  thereof ;  which  entry  of  satisfaction 
shall  have  the  same  effect  as  if  made  by  the  plaintiff  or  plaintiffs 
in  the  judgment,  or  the  person  or  persons  entitled  to  the  benefit 
of  the  same,  or  by  the  complainant  or  complainants,  or  person  or 
persons  entitled  to  the  benefit  of  such  decree.  It  is  the  duty  of 
the  court  to  which  any  such  petition  is  presented,  to  direct  notice 
of  the  presenting  of  the  same  to  be  given  to  the  attorney-at-law 
by  whom  the  action,  suit,  bill  or  proceeding  in  which  such  judg- 
ment or  decree  has  been  obtained,  was  brought  or  instituted,  and 
if  he  be  dead,  then  to  the  plaintiff  or  plaintiffs,  complainant  or 
complainants,  or  to  his  or  their  executors  or  administrators,  if 
any  there  be ;  or,  if  he,  she  or  they  cannot  be  found  in  the  county 
where  such  judgment  or  decree  has  been  obtained,  and  the  fact 
shall  be  so  returned  by  the  sheriff  of  said  county,  notice  to  all 
parties  interested  in  such  judgment  or  decree  shall  be  directed 
by  the  court  to  be  published  in  one  or  more  newspapers  published 
in  the  said  county,  or  in  any  other  place  or  places  in  addition 
thereto,  so  often  as  shall  be  deemed  proper."^*  The  court  to 
which  any  such  petition  is  so  presented,  may  in  its  discretion, 
refer  to  the  same,  and  any  answer  or  plea  to  it  which  may  be 
filed,  to  an  auditor,  to  make  the  testimony  and  report  as  to  the 
truth  of  the  facts  set  forth  therein;  or  may  direct  an  issue,  to 
ascertain  the  truth  thereof  by  the  verdict  of  a  jury,  which  issue 

623  Act  14  April,  1851,  §2,  P.  L.  612,  2  Pnrd.  §60,  p.  2056. 

624  Act  14  April,  1851,  §3,  P.  Iv.  612,  2  Purd.  §61,  p.  2056. 
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is  subject  to  all  the  laws  made  on  the  subject  of  feigned  issues.*^° 

82.  When  entry  may  be  stricken  off.(«e) 

If  an  entry  of  satisfaction  be  made  upon  the  record  by  mistake, 
fraud,  or  by  falsely  personating  the  plaintiff,  the  court  has  power, 
upon  proof  of  the  facts,  and  notice  to  the  parties,  to  strike  off 
such  improper  entry  ;°^*  but  such  order  must  be  made  with  a 
saving  of  the  rights  of  intervening  parties.*^'  Thus,  where  a 
mortgage  had  been  taken  in  place  of  a  judgment,  under  a  mis- 
take as  to  the  estate  of  the  mortgagor,  the  court  struck  off  the 
entry  of  satisfaction,  upon  a  surrender  of  the  mortgage,  saving 
intervening  rights.*^^  But  the  court  will  not  strike  off  an  entry 
of  satisfaction,  for  matter  subsequent,  where  there  was  neither 
fraud  nor  mistake,  without  an  issue.*^'  An  entry  of  satisfaction 
may  be  impeached  by  a  third  person,  who  was  not  a  party  to  it.**" 
X.     Striking  Off  Judgments. 

83.  Motion  to  strike  off  judgment  is  addressed  to  sound  discretion 

of  court.(fI) 

A  motion  to  strike  off  a  judgment  is  the  proper  remedy  for 
the  correction  of  errors  that  appear  on  the  face  of  the  record,"*"^ 
a  motion  to  open  is  an  appeal  to  the  equitable  power  of  the 
court  to  let  the  defendant  into  his  defense."'^  A  rule  to  strike  off 
therefore  is  not  the  proper  remedy  where  the  irregularity  of 
the  judgment  is  alleged  because  of  matters  dehors  the  record."*' 

A  judgment  appearing  on  its  face  to  have  been  unlawfully 
entered,  or  without  authority  of  law,""*  may  be  stricken  from  the 

ee  6  Vale  14569. 

62s    Ibid  §4,  2  Purd.  §62,  p.  2057. 
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record  on  motion  unsupported  by  an  affidavit  where  all  the  es- 
sential facts  appear  on  the  record.°^=  And  when  an  application 
to  strike  oil  a  judgment  has  been  refused,  the  court  will  not 
consider  a  second  application  based  on  the  same  grounds,^^"  es- 
pecially if  the  judgment  had  been  opened  after  the  first  re- 
fusal.^"  If  an  order  refusing  to  open  a  judgment  has  been  af- 
firmed and  a  remittitur  filed,  the  court  will  not  consider  an  ap- 
plication to  strike  off  the  judgment  on  the  same  ground  urged 
in  the  appellate  court  for  reversal  of  the  decree  on  the  previous 
application.®^^ 

A  judgment  entered  without  authority  of  law  may  be  stricken 
off,  for  example,  a  mechanic's  lien  which  on  its  face  is  substan- 
tially defective;"^'  a  judgment  entered  for  more  than  appears 
on  its  face  to  be  due  f*°  a  judgment  entered  on  a  warrant  of  at- 
torney after  the  debtor's  death  ;''^^  a  judgment  confessed  by  the 
treasurer,  director  or  manager  of  a  corporation  without  au- 
thority from  the  board  of  directors  ;°*^  a  judgment  entered  in 
violation  of  a  rule  of  court  f^^  a  judgment  entered  on  a  verdict 
against  a  defendant  at  his  own  instance  without  leave  of  court  f^ 
a  judgment  against  a  garnishee  taken  pending  an  injunction  to 
stay  proceedings  at  law;**^  a  general  judgment  against  a  garni- 
shee in  attachment;"*'  a  judgment  entered  by  a  prothonotary  on 
an  exemplification  of  a  foreign  judgment  ;°*^  a  judgment  and  all 

63s    Allen  V.  Krips,  119  Pa.  i  and  125  Pa.  504. 

636  Withers  v.  Haines,  2  Pa.  435. 
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who  has  failed  to  plead  within  fifteen  days  after  the  return  day,  a 
judgment  entered  for  such  default  cannot  be  struck  off.  This  rule  does 
not  conflict  with  the  Procedure  Act  of  1887.  Johnson  v.  Royal  Ins.  Co., 
218  Pa.  423. 
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647  Wilmer  v.  Lewis,  10  Dist.  137. 
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proceedings  thereunder  which  the  appellate  court  has  declared 
void,  the  court  below  should  strike  from  the  record;'*^  an  ap- 
peal from  a  judgment  on  a  judgment  note  containing  a  waiver 
of  the  right  to  appeal  ;°*'  a  judgment  entered  for  want  of  an 
affidavit  of  defense  if  the  plaintiff's  statement  does  not  disclose 
a  legal  clsLimf^°  a  judgment  taken  one  day  before  default  ;*'°^  a 
judgment  for  want  of  an  affidavit  of  defense  in  a  case  not  with- 
in the  affidavit  of  defense  law;''^^  a  judgment  erroneously  entered 
"judgment  for  want  of  appearance  ;"''°^  a  judgment  on  the  tran- 
script of  an  alderman  or  justice  of  the  peace  for  an  error  ap- 
pearing on  its  face,®°*  especially  if  this  shows  he  had  no  juris- 
diction/°°  or  does  not  show  the  amount  of  the  judgment  ;°°^  or 
that  it  was  obtained  without  service  of  process  ;^^^  or  on  its  face 
the  judgment  entered  is  void.**^^  But  the  power  of  the  common 
pleas  on  petition  to  strike  off  a  judgment  of  a  justice  of  the 
peace  which  is  not  void,  but  merely  voidable,  because  of  an 
irregular  return  of  service  is  doubtful. ^'^  Says  Thomas,  P.  J., 
in  a  recent  case  in  which  this  question  arose  ■.^^°  "There  being 
no  adequate  service,  defendant  might  have  taken  a  certiorari 
within  a  proper  time  after  learning  of  the  judgment  entered 
against  him.'"^    But  we  are  of  opinion  that  upon  this  record  we 
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cannot  strike  off  the  judgment,  notwithstanding  the  act  of  June 
24,  1885.'°^  Doerr  v.  Greybill,*®'  rules  absolutely  the  case  at  bar 
and  denies  the  power  of  the  court  of  common  pleas,  on  motion, 
to  review  or  modify  the  decision  of  the  justice,  who  is  the  proper 
party  to  determine  whether  a  party  has  been  properly  summoned 
and  whether  the  evidence  warrants  a  judgment  against  said 
party." 

The  court  may  also  strike  off  a  judgment  entered  by  fraud,*"* 
and  mistake,**^  also  judgment  on  a  forged"""  or  materially  altered 
note.""^  On  the  other  hand  a  judgment  which  was  rightfully 
confessed,  will  not  be  stricken  off  for  a  mere  tech- 
nicality;""^ nor  a  judgment  confessed  by  a  corporation 
for  a  rated  debt  because  the  confession  of  judgment 
was  not  authorized  by  the  board  of  directors ;""°  even  though  it 
be  insolvent;  nor  has  a  judgment  creditor  any  standing  to  ask 
that  such  a  judgment  be  stricken  off."^"  A  voidable  judgment 
will  not  be  stricken  off  which  has  been  regularly  and  duly  re- 
vived;"'^ nor  a  judgment  regularly  entered  for  want  of  an  affi- 
davit of  defense,"'^  but  the  court  may,  under  its  equitable  powers, 
open  the  judgment  for  sufficient  cause  and  let  the  defendant  into 
a  defense;""  nor  a  judgment  for  want  of  an  affidavit  of  defense 

662  P.  L.  158,  2  Purd.  §115,  p.  2136. 
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payee.     Yankolovitz  v.  Wemick,  20  Dist.  223. 
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because  a  copy  of  the  statement  was  served  on  the  defendant 
the  day  before  the  service  of  the  writ  f*'  nor  a  judgment  entered 
on  the  transcript  of  a  justice  unless  it  appears  on  its  face  to  be 
void;'"  nor  a  judgment  against  a  married  woman  since  1887 
because  the  facts  are  not  set  forth  which  before  that  date  were 
necessary  to  give  the  judgment  validity;®"  a  judgment  there- 
fore confessed  by  a  married  woman  will  be  set  aside  only  where 
it  appears  that  it  was  given  for  a  debt  beyond  the  limit  of  her 
liability.""  Indeed,  it  is  no  longer  the  practice  to  strike  off  a 
judgment  against  a  woman  by  deposition  showing  coverture.®'* 
In  Koechling  v.  Henkel®'"  the  court  said :  "We  cannot  say,  since 
the  act  of  1887  that  a  judgment  confessed  by  a  married  woman 
is  void.  At  most  it  is  voidable,  and  may  be  set  aside  upon  her 
application  where  it  is  made  to  appear  that  it  is  not  authorized 
by  the  act."  Still  later  it  has  been  held  that  a  judgment  against 
her  can  only  be  stricken  off  for  defects  appearing  on  the  record. 
It  cannot  be  stricken  off  on  the  ground  that  there  are  no  dis- 
puted questions  concerning  the  defendant's  liability  to  be  sub- 
mitted to  the  jury.  Said  the  court:  "We  have  decided  that  a 
judgment  confessed  by  a  married  woman  is  now  presumably 
valid.®*"  That  being  so,  it  devolves  upon  such  a  person,  claim- 
ing the  protection  of  her  condition  of  marriage,  to  show  affiirm- 
atively,  not  only  the  fact  of  marriage,  but  the  presence  also  of 
those  circumstances  which  relieve  her  from  liability."®*^ 
A  motion  to  strike  off  a  judgment  which  is  regular  on  the 
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face  of  the  record  lies  in  the  sound  discretion  of  the  court,  which 
the  appellate  court  will  not  reverse  except  for  clear  abuse  of  dis- 
cretion.®^^ But  if  the  irregularity  is  apparent  on  the  face  of  the 
record  the  court  must  strike  oflf  the  judgment  and  will  be  re- 
versed if  it  fails  to  perform  its  duty."*^  When  the  facts  showing 
the  irregularity  or  invalidity  of  the  judgment  are  on  the  record 
by  the  petition  to  strike  off  and  are  admitted  or  not  denied  on 
the  other  side,  the  jurisdiction  may  be  exercised."**  Yet  there 
may  be  an  appeal  from  an  order  of  the  court  striking  off  a  satis- 
faction. This  however  is  nothing  more  than  a  common  law 
writ  of  certiorari,  which  is  to  be  regarded  in  the  same  manner.®*^ 

84.  It  is  a  common  law  proceeding,  (gg) 

The  motion  to  strike  off  judgment  is  essentially  a  common 
law  proceeding,  a  short  and  summary  substitute  for  an  audita 
querela,  a  writ  of  error  coram  nobis,  or  a  certiorari,  or  a  writ  of 
error  from  a  superior  court  by  which  the  same  relief  may  be 
administered.**'*  As  it  is  a  remedy  for  an  irregularity  apparent  on 
the  face  of  proceedings,  it  is  the  nature  of  a  demurrer  to  the 
record  and  is  not  confined  to  any  particular  kind  of  judgments, 
nor  limited  to  the  time  of  use,  nor  affected  by  matters  dehors 
the  record,  except  so  far  as  the  defendant  may  have  put  himself 
in  a  position  to  be  estopped  from  making  the  objection.*** 

85.  An  irregular  judgment  has  always  been  stricken  off.(hh) 
The  courts  have  always  had  the  power  to  strike  off  an  il- 

gg  5  Vale  14185. 
hh  s  Vale  14191. 

682  Philadelphia  v.  Jenkins,  162  Pa.  451;  Shoup  v.  Shoup,  205  Pa.  22; 
Gilmore  v.  Dunleavy,  6  Super.  Ct.  603 ;  Rockwell  v.  Tupper,  7  Super.  Ct. 
174-  The  rule  of  court  requiring  leave  to  enter  judgment  based  on 
affidavit  where  the  warrant  of  attorney  is  above  ten  years  old,  is  not 
so  rigid  as  to  preclude  all  discretion  by  the  court  in  its  application.  Ac- 
cordingly where  judgment  was  entered  in  such  a  case  without  the  affi- 
davit which  was  filed  a  few  days  after  a  rule  to  strike  off  the  judgment, 
and  on  the  hearing  of  the  latter  rule  no  facts  were  alleged  which  would 
invalidate  the  judgment  on  the  merits,  the  judgment  will  not  be  stricken 
off.     Emery  v.  Smith,  2  Dist.  133. 

683  Post  v.  Wallace,  no  Pa.  121;  Commonwealth  v.  Hoffman,  74  Pa. 
105;  Knox  V.  Flack,  22  Pa.  337. 

684  Kunkle  v.  Schroeder,  19  Dist.  789;  Miller  v.  Neidsielska,  176  Pa. 
409;  Stevenson  v.  Virtue,  13  Super.  Ct.  103. 

68s    Shoup  V.  Shoup,  205  Pa.  22 ;  Rand  v.  King,  134  Pa.  641. 
685a  North  &  Co.  V.  Miller,  174  Pa.  349. 
686    North  v.  York,  174  Pa.  349. 
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legal  judgment,  or  a  decree  improvidently  entered,  but  no 
power  exists  at  common  law  to  strike  off,  vacate  or  satisfy  a 
judgment  regularly  entered.*'^  The  irregularity  must  appear  on 
the  record,"**  or  be  illegal  or  unauthorized."*"  If  there  be  a  miss- 
ing fact  which  ought  to  appear  on  the  record  that  would  render 
the  judgment  irregular,  it  should  be  added  by  amendment  nunc 
pro  tunc  before  a  rule  to  strike  off  is  obtained."""  Notwith- 
standing this  general  rule,  that  a  judgment  regular  on  its  face 
will  not  be  stricken  off,  when  it  is  entered  wholly  without  auth- 
ority it  may  be  stricken  off,  for  it  is  no  judgment  at  all,  so  far 
as  it  affects  the  rights  of  the  defendant.""^  A  motion  to  strike 
off  therefore  must  be  grounded  on  irregularity.  In  applying  the 
rule  however  the  court  has  not  always  confined  the  inquiry 
strictly  to  the  record  at  the  time  the  judgment  was  entered,  it 
has  also  considered  undisputed  facts,  and  if  these  clearly  show 
that  the  court  had  no  jurisdiction  to  enter  the  judgment,  or  that 
it  was  legally  erroneous,  or  was  entered  on  a  void  warrant  of 
attorney,  it  will  be  stricken  off.""^ 

The  distinction  between  striking  off  and  opening  a  judgment 
as  a  remedy  has  long  been  clearly  recognized.  The  former 
remedy  is  employed  where  its  irregularity  or  invalidity  appears 

687  O'Hara  v.  Bauin,  82  Pa.  416;  Allen  v.  Krips,  119  Pa.  i;  Breden 
V.  Gilliland,  67  Pa.  34;  Heist  v.  Tobias,  182  Pa.  442;  Kunkle  v.  Schroe- 
der,  19  Dist.  789 ;  Collinge  v.  McLenegan,  19  Dist.  1033 ;  Johnson  v.  Royal 
Ins.  Co.,  218  Pa.  423;  Sweigart  v.  Conrad,  12  Super.  Ct.  108;  Stoke  v. 
McCullough,  107  Pa.  39;  North  v.  Yorke,  174  Pa.  349;  Marshall  v.  Deni- 
son,  2  Luz.  L.  R.  87;  Weaver  v.  McDevitt,  21  Super.  Ct.  318;  Eddy  v. 
Smiley,  26  Super.  Ct.  318;  Commonwealth  v.  Hoffman,  74  Pa.  105; 
Schneider  v.  Bales,  49  Super.  Ct.  430. 

688  Philadelphia  v.  Jenkins,  162  Pa.  451 ;  France  v.  Rudduman,  126 
Pa.  2S7;  Adams  v.  Grey,  154  Pa.  258;  Davidson  v.  Miller,  204  Pa.  223; 
King  v.  Brooks,  72  Pa.  427.  Depositions  taken  in  the  court  below  on  a 
rule  to  open  judgment  do  not  form  part  of  the  record  and  cannot  be 
considered  by  the  supreme  court.    France  v.  Rudduman,  126  Pa.  359. 

689  Hauck  v.  Gundaker,  21  C.  C.  12 ;  Althouse  v.  Hunsberger,  6  Super. 
Ct.  160;  Moul  V.  Peiffer,  15  York  173;  Gross  v.  Bear-Sprenkle  Co.,  18 
York  loi;  Snyder  v.  Pennsylvania  R.  Co.,  49  Super.  Ct.  67. 

690  Bredin  v.  Gilliland,  67  Pa.  34. 

691  Long  v.  Lemoyne  Borough,  222  Pa.  31 1 ;  Bryn  Mawr  National 
Bank  v.  James,  152  Pa.  364;  Citizens'  Nat.  Bank  v.  Hileman,  233  Pa.  432. 

692  Stevenson  v.  Virtue,  13  Super.  Ct.  103. 
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on  the  face  of  the  record,  the  other  remedy  invokes  the  equity 
powers  of  the  court  to  let  the  defendant  into  a  just  defense.**' 

When  can  this  be  done  ?  It  has  been  often  said  that  the  com- 
mon law  power  to  set  aside  a  judgment  regular  on  its  face  ex- 
pires with  the  term  of  entry.'**  Further  control  of  the  court  is 
equitable  and  its  exercise  is  exceptional.**"  There  is  no  time 
limit  however  restricting  the  power  of  the  court  to  strike  oif 
judgments  by  confession  or  default/**  but  with  respect  to  judg- 
ments entered  adversely  after  a  hearing  or  trial,  this  must  be  done 
before  the  end  of  the  term  at  which  they  are  entered.**^  But  if 
the  court  itself  has  made  a  mistake  in  entering  a  judgment,*** 
for  example  in  favor  of  the  wrong  party,***  or  failed  to  notice 
a  supplemental  affidavit,''**  or  erroneously  approved  and  entered 
a  municipal  report,*"^  or  did  not  have  jurisdiction,**^  or  for  any 
reason  the  judgment  was  void;^*^  or  was  entered  without,  au- 
thority by  the  prothonotary,'**  or  was  obtained  through  fraud,'*** 
the  court  can  strike  off  or  amend  the  record  as  justice  may  re- 
quire, even  if  an  appeal  has  bf  en  taken.'*^ 

693  Johnson  v.  Royal  Ins.  Co.,  218  Pa.  423 ;  Bredin  v.  Gilliland,  67  Pa. 
34;  Laurence  v.  Smith,  215  Pa.  S34- 

694  Fisher  v.  Hestonville,  Mantua  &  Fairmount  Pass.  R.  Co.,  185  Pa. 
602 ;  King  v.  Brooks,  72  Pa.  363 ;  Lewis  v.  Linton,  24  C.  C.  1888. 

69s    Ibid. 

696  In  re  Nescopeck  Township  Bridge,  120  Pa.  288,  293. 

697  King  V.  Brooks,  72  Pa.  603;  Pennsylvania  Stave  Co.'s  Appeal, 
22s  Pa.  178;  Dean  v.  Mulhall,  11  Super.  Ct.  69. 

698  Richland  Township  Overseers  v.  Jefferson  County  Overseers,  6 
W.  N.  C.  380. 

699  Low  v.  Kennedy,  2  Walk.  497;  Shepherd's  Election  Case,  T]  Pa. 
295;  Stevens  v.  Cowan,  6  W.  511. 

700  Commonwealth  v.  Krause,  9  Dist.  230. 

701  In  re  Nescopeck  Co.  Bridge,  120  Pa.  288. 

702  Hull  v.  Hull,  8  Dist.  420. 

703  Ibid.  Thus  "a  judgment  entered  upon  an  admittedly  forged 
warrant  of  attorney  has  no  right  to  be  on  the  record,  and,  upon  admission 
of  the  forgery,  the  court  having  control  of  the  record  has  power  to 
strike  it  off.  In  such  case  there  is  nothing  to  send  to  the  jury."  Brown, 
J.,  Exler  V.  American  Box  Co.,  226  Pa.  384,  387.  But  it  was  added:  "It 
is  only  when  the  fact  upon  which  the  court  is  asked  to  strike  off  a  judg- 
ment, regular  on  its  face,  is  admitted  or  not  questioned  that  it  may  be 
stricken  off." 

704  Boyd  V.  Insurance  Patrol,  20  W.  N.  C.  53. 

704a  Fisher  v.  Hestonville  &  Fairmount  Pass.  R.  Co.,  185  Pa.  602. 
70s    Commonwealth  v.  Krause,  198  Pa.  391,  affg.  9  Dist.  230. 
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86.  Effect  of  striking  off.(ii) 

The  effect  of  striking  off,  vacating  or  setting  aside  a  judgment 
may  be  considered.  The  lien  of  a  judgment  on  an  award  which 
becomes  absolute  by  lapse  of  time  is  not  affected  by  the  subse- 
quent action  of  the  court  in  striking  off  the  award  and  rein- 
stating it  with  the  allowance  of  an  appeal."^  And  when  a  judg- 
ment in  foreign  attachment  is  stricken  off  and  a  new  judgment 
subsequently  entered  in  compliance  with  the  act  of  1889,  the 
lien  of  the  attachment  is  not  postponed  to  a  subsequent  one.'"'  If 
a  judgment  for  costs  in  favor  of  a  defendant  is  attacked  by 
the  defendant's  creditor,  and  after  the  date  of  the  attachment 
the  defendant  should  issue  a  fieri  facias  and  subsequently  the 
judgment  should  be  set  aside,  the  levy  on  the  fieri  facias  should 
also  be  set  aside."^  A  satisfaction  though  regularly  done,  is 
voidable  against  a  subsequent  lien  creditor  who  was  the  active 
agency  though  knowing  the  want  of  authority  of  the  person  who 
satisfied  it.""  An  entry  of  satisfaction  may  be  impeached  by  a 
third  person  who  was  not  a  party  thereto.'^"  A  senior  judgment 
satisfied  by  mistake  and  then  stricken  off  will  not  lose  its  prior- 
ity.''^^  A  defendant  who  has  wrongfully  obtained  satisfaction 
which  is  stricken  from  the  record  is  liable  for  costs  incurred  by 
the  plaintiff  in  having  it  restored.'^^  And  when  the  supreme 
court  has  declared  a  judgment  and  all  the  proceedings  thereun- 
der to  be  void,  the  court  of  first  instance  should  strike  from  the 
record  the  judgment  and  all  proceedings  relating  to  it.'^' 

87.  How  right  to  strike  off  may  be  lost. 

The  right  to  have  a  judgment  stricken  off  or  set  aside  may 
be  lost  by  neglect.'^*  Thus  a  judgment  will  not  be  stricken  off 
for  an  irregularity  appearing  on  the  face  of  the  record  after  an 

ii  S  Vale  14225,  14575. 

706  Leonard's  Appeal,  94  Pa.  180. 

707  Edison  Electric  Light  Co.  v.  American  Electric  Mfg.  Co.,  26  W. 
N.  C.  119. 

708  Hower  v.  Ulrich,  156  Pa.  410. 

709  Bullard's  Estate,  i  Del.  425. 

710  Stahl  V.  Jarrett,  2  Rawle  449. 

711  Paul  V.  Enrich,  3  Super.  Ct.  299. 

712  Stevenson  y.  Whitesell,  10  Super.  Ct.  306. 

713  Mutual  Life  Ins.  Co.  v.  Tenan,  204  Pa.  332;  Smith's  Estate,  194 
Pa.  259;  Stevenson's  Appeal,  194  Pa.  259. 

714  Harper  v.  Biles,  115  Pa.  599;  Kennan  v.  Quigg,  6  Super.  Ct.  58. 
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execution  has  been  issued.""  Nor  does  the  defendant  by  goinj 
to  trial  under  an  order  of  court  opening  a  judgment,  waive  hi: 
right  to  take  advantage  of  the  error  of  the  court  in  refusing  tc 
strike  off  judgment.''^^  A  void  judgment  may  be  stricken  of] 
notwithstanding  a  delay  such  as  would  bar  the  defendant  in  th< 
case  of  a  judgment  merely  irregular.''^^  Laches  is  not  to  be  im- 
puted to  a  party  from  mere  lapse  of  time  alone/^*  the  question 
is  one  involving  equitable  principles  and  is  to  be  determined 
from  the  facts  in  each  case.'^' 

88.  How  far  court  will  go  in  revising  its  orders. 

How  far  can  a  court  go  in  changing  or  reversing  its  own  or- 
ders ?  It  will  not  reconsider  a  rule  to  strike  off  on  which  a  prior 
judge  of  the  court  has  already  passed.''^"  Again,  the  reversal  of 
an  order  striking  off  a  judgment  is  not  res  judicata  as  to  a  sub- 
sequent proceeding  in  the  loWer  court  to  open  the  judgment  and 
let  the  defendant  into  a  defense.''^^  A  court  has  no  power  to  va- 
cate or  set  aside  a  judgment  and  direct  another  trial  without  also 
setting  aside  the  verdict.'^^  But  in  a  proper  case  the  court  on  a 
rule  to  strike  off  judgment  and  set  aside  an  award  of  referees, 
may  set  aside  the  award  and  permit  the  judgment  to  stand  that 
was  entered  on  the  award.'^* 

89.  Court  may  vacate  an  entry  of  satisfaction.(jj) 

The  court  of  common  pleas  has  power  on  a  proper  application 
to  vacate  an  entry  of  satisfaction."*  As  the  intentional  satis- 
faction of  a  judgment  is  prima  facie  evidence  of  payment,  it 
will  not  be  stricken  off  at  the  instance  of  a  creditor.""  A  satis- 
faction cannot  be  summarily  set  aside  by  the  court  on  the  appli- 
cation of  a  third  person  claiming  to  be  beneficially  interested, 

jj  5  Vale  14225. 

715  Howe  Sewing  Machine  Co.  v.  lyarimer,  5  C.  C.  600. 

716  Post  V.  Wallace,  no  Pa.  121. 

717  Wright  V.  Cheyney,  I  Chester  237. 

718  Scranton  v.  Manley,  13  Super.  Ct.  439;  Piott  v.  Sickler,  3  Kulp 
519- 

719  Ibid. 

720  Herman  v.  Rinker,  106  Pa.  121. 

721  American  Mfg.  Co.  v.  Morgan  Smith  Co.,  28  Super.  Ct.  124. 

722  Conrad  v.  Commercial  Mutual  Ins.  Co.,  Siyi  Pa.  66;  Huston  v 
Mitchell,  14  S.  &  R.  307. 

723  Nichcolls  V.  Carr,  6  Luz.  L.  R.  204. 

724  McKinney  v.  Fritz,  2  W.  N.  C.  173;  Murphy  v.  Flood,  2  Grant  411. 
72s    Landis  v.  Brackbill,  7  Lane.  Rev.  275. 
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but  the  court  may  direct  an  issue  to  determine  the  truth  of  the 
assertion."®  Nor  will  the  court  strike  off  a  satisfaction  at  the 
request  of  the  defendant  to  permit  usurious  interest  to  be  set  up 
as  a  defense."^  But  when  there  is  a  dispute  over  the  amount  of 
a  judgment  and  the  plaintiff  appropriates  the  proceeds  of  col- 
lateral in  his  possession  against  the  defendant's  objection  to  its 
payment  and  enters  satisfaction  of  record,  the  entry  will  be 
stricken  off  and  the  defendant  let  into  his  defense.^^^  Lastly,  an 
order  striking  off  a  satisfaction  may  be  amended  to  preserve  the 
rights  of  intervening  creditors. ''^^ 

go.    Appeals. 

Prior  to  the  act  of  1891  the  proper  remedy  was  a  writ  of  error 
and  not  an  appeal  ;'^"'  by  that  acf^^  full  provision  is  made  for  one. 
That  act  however  was  not  intended  to  give  the  party  aggrieved 
by  a  judgment  obtained  in  an  adverse  proceeding  a  second  op- 
portunity to  obtain  a  reversal,  by  allowing  him  to  appeal  from 
an  order  refusing  to  strike  off  a  judgment  on  a  motion  made  after 
the  time  for  an  appeal  from  the  judgment  itself  has  expired.'''^ 
After  an  appeal  by  one  defendant  from  a  refusal  to  strike  off, 
should  the  court  proceed  on  the  petition  of  a  co-defendant  to 
take  testimony  as  if  on  a  rule  to  open  and  again  decide  adversely 
to  the  appellant,  this  would  not  affect  his  right  to  allege  any  ir- 
regularity in  the  original  judgment.''*^  Again,  "when  the  court 
below  refuses  to  strike  from  its  records  what  is  in  law  a  nullity, 
and  treats  it  as  a  valid  judgment,  the  defendant  may  appeal,  and 
his  appeal  will  be  in  effect  a  certiorari  bringing  up  the  record  for 
examination.  No  other  question  will  ordinarily  be  presented 
on  such  an  appeal  than  the  sufHciency  of  the  record  to  sustain 
the  judgment."'^* 

Again,  an  appeal  from  an  order  striking  off  a  satisfaction  of 
a  judgment  is  in  legal  effect  nothing  more  than  a  common  law 

727  Rand  v.  King,  134  Pa.  641. 

728  Guthrie  v.  Reidf,  107  Pa.  251. 

729  Ackerman  v.  Josephs,  31  C.  S.  5. 

730  Kittanning  Ins.  Co.  v.  Scott,  13  W.  N.  C.  54. 

731  May  20,  P.  L.  loi,  2  Purd.  §14,  p.  1438. 

732  Mayer  v.  Brimmer,  15  Super.  Ct.  451;  American  Soda  Water  Co. 
V.  Taggart,  46  Super.  Ct.  123;  Clarion  M.  &  P.  R.  Co.  v.  Hamilton, 
127  Pa.  I. 

733  O'Hara  v.  Baum,  82  Pa.  416. 

734  Philadelphia  v.  Jenkins,  162  Pa.  451,  453   (1894). 
II 
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writ  of  certiorari  and  should  be  disposed  of  in  the  same  man- 
ner/'* And  as  the  motion  to  strike  off  an  entry  of  satisfaction 
is  addressed  to  the  discretion  of  the  court  below,  its  exercise 
is  not  the  subject  of  review/'* 

735  Shoup  V.  Shoup,  205  Pa.  22  (1903)  ;  Rand  &  Kng,  134  Pa.  641. 

736  Ibid;  Murphy  v.  Flood,  2  Grant  411;  McKinney  v.  Fritz,  2  W. 
N.  C.  173. 
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IV.  Time  for  Taking  Appeals. 

28.  Time   within     which     appeal 

must  be  taken. 

29.  All  appeals  are  included. 

30.  Time   cannot   be   extended. 

31.  And  is  taken  from  date  of 
judgment. 

32.  Confessed  judgments. 

33.  Imperfect  appeals. 

34.  Judgments  non  obstante  ver- 

dicto. 

35.  How  period  is  computed. 

a.  Certiorari. 

b.  Assessment  of  damages. 

36.  Appeals  from  superior  court. 

V.  Issuing  the  Writ. 

37.  Praecipe   for  writ. 

38.  Allocatur. 

a.  Petition    for   allowance   of 
appeal. 

b.  How  filed. 

c.  How  counsel  must  be  noti- 
fied if  granted. 

39.  AflFidavit. 

40.  When  certificate  of  value  of 
property  in  controversy 
must  be  filed. 

VI.  Bail  in  Error. 
105 


iio6        Common  Law  Practice  in  Pennsylvania. 


41.  Act  of  1897  when  required. 

42.  When  appeal  is   supersedeas. 

43.  Construction  of  the  statute. 

44.  Notice  of  application   of  or- 
der. 

45.  In   case   of   delivery   of   per- 

sonal   property. 

46.  In  execution  of  conveyances. 

47.  In  injunction. 

48.  In  ejectment. 

49.  In  fiduciary  cases. 

50.  In  mandamus. 

51.  Costs. 

52.  Bond. 

53.  When  bond  is  not  required. 

54.  Disposition      of      perishable 

property. 

55.  Power  of  court  below  to  re- 
quire  security. 

56.  Additional  bail. 

57.  Bail  in  equity  cases. 

58.  When    bail    shall    operate    as 

supersedeas  in  such  cases. 

VII.  Return  of  the  Writ. 

59.  Sending  up  the  record. 

60.  Issue  of  additional  writs. 

61.  Cost  for  issuing  them. 

VIII.  Amendment    and    Motion 

TO  Quash. 

62.  Amendments. 

63.  Motion  to  quash. 

64.  Dismissal  of  appeal. 

IX.  Abatement  of  the  Writ. 

65.  Abatement  of  writ. 

66.  When  writ  is  abated. 

X.  DiMUNiTioN  OF  Record. 

dj.  How     record     may    be    com- 
pleted. 

XI.  Assignment  of  Error. 

68.     When   errors   shall    be    as- 
signed. 
6g.  Court  rules  on  the  subject. 

70.  Each     error     must     embrace 

only   one  point. 

71.  When  and  how  quotations  of 

charge  and  answers  to  points 
and  brackets  must  be  used. 

72.  Points  reserved. 


7Z- 
74- 
75- 
76. 

n- 
78. 

79- 

80. 
81. 
82. 

XII. 

83. 

a. 

b. 

XIII. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 

91. 

92. 

93- 

94- 

95- 

XIV. 

96. 

97- 
•98. 

99- 
100. 


Assignments   relating  to   evi- 
dence. 

Assignments     to     report     of 

master  or  auditor. 

Assignments     to     decrees   in 

equity. 

Assignments   should   be   sub- 
stantial errors. 

Assignments  should  be  com- 
plete. 

Assignments    must   be     filed, 

signed  and  printed. 

The  errors  assigned  must  be 

reviewable. 

Assignment  of  errors  in  fact. 

Assignment  of  errors  in  law. 

Distinction     between     review 

of   appeal   and   certiorari. 
Pleadings  in  Error. 

Rule  to  plead. 
In  the  common  pleas. 
I.  In  the  appellate  courts. 
Of  the  Hearing. 

Argument  list. 

How  cases  shall  be  called. 

Time    for   argument. 

Causes  assigned  each  week. 

When  case  may  be  passed. 

Daily  list. 

List  for  short  causes. 

Transfer  of  causes. 

What  causes  shall  have  pre- 
cedence. 

When     cause     can     be     put 
back  on  regular  list. 

Time  for  hearing  short  caus- 
es. 

Reargument. 
Paper  Books. 

How  prepared  in  a  case  from 
a  judgment  on  a  verdict. 

How   prepared    from   a   final 
judgment  at  law. 

In   proceedings   in   equity   or 
orphans'  court. 

In  a  case  stated. 

On    appeals     from    superior 
court. 
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loi.  Statement  of  the  question  in- 
volved. 

102.  History  of  the  case. 

103.  Statement  of  points  and  evi- 
dence. 

104.  Citation  of  authorities. 

105.  Counter-statement. 

106.  Statement   of   testimony. 

107.  Service  of     copy     of     paper 
book  on  opposite  party. 

108.  Time  of  service. 

109.  Copies  for  judges. 

no.  Consequence    of   not    regard- 
ing  rules. 

112.  Kind  of  paper  to  be  used. 

113.  Shall  contain  index. 

114.  Penalty  for  taking  appeal  for 
delay. 

XV.  Judgment    and    Venike    de 

Novo. 
115.  Judgment    of    affirmance    or 

reversal. 
n6.  Modification  of  judgment. 

117.  When   procedendo   is   award- 

ed. 

118.  Venire  facias  de  novo. 

XVI.  Remittitur. 

119.  Proceedings   on   a   remittitur. 
Act  of  1897. 

120.  There  should  be  no  delay. 

121.  Power  of  court  below. 

122.  When  record  may  be  recalled. 

XVII.  Costs  in  Error  and  Dam- 

ages. 

123.  Former  statutes. 

124.  Their   construction. 

125.  Acts  of  1897  and  1907. 

126.  Action  of  the  court. 

XVIII.  Restitution. 

127.  When  ordered. 

128.  Order  of  restitution. 

129.  What  will  be  restored. 

130.  Nature  of  writ. 

131.  Enforcement  of  order. 

XIX.  Error  Coram  Vobis. 

132.  When  it  lies. 

XX.  Error  in  Criminal,  Cases. 

133.  Exceptions  in  criminal  cases. 


134.  Right  to  appeal. 

135.  Act  of  1870. 

136.  When  appeal  operates  as  a 
supersedeas. 

137.  Appeals  in  summary  convic- 
tion. 

138.  Allocature  in  summary  con- 
viction is  no  longer  required. 

139.  When  appeal  in  summary 
conviction  is  allowed. 

140.  Appeals  to  appellate  courts 
and  rules  regulating  trials 
relating  to   criminal   appeals. 

XXI.    Appeals      from      Justice's 
Courts. 

141.  Certiorari.     Nature  of  writ. 

142.  When  the  writ  lies. 

143.  When  want  of  jurisdiction 
may  be  shown. 

144.  Affidavit. 

145.  Bail. 

146.  Time  within  which  certiorari 
must  be  issued. 

147.  Service  and  return. 

148.  Exceptions    for   reversal. 

a.  When   they   must   be   filed. 

b.  Points  that  can  be   raised. 

c.  Grounds  for  reversal. 

d.  Jurisdiction. 

149.  Presumption  in  favor  of 
justice's   proceedings. 

150.  What  must     appear     in     the 

record. 

151.  Amendments. 

a.  Record  can  be  amended. 

b.  Use  of  parol  evidence. 

c.  What   amendments   can   be 
made. 

d.  Record    can     be     amended 
after  removal. 

e.  What   amendments   will   be 
considered  as  made. 

f.  Use  of  depositions. 

152.  Hearing. 
153-  Judgment. 

a.  Judgment  of  common  pleas 
is  final. 
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b.  Certiorari  is  available  only       159.  Jurisdiction  of  set-off  on  ap- 
after  final  judgment.  peal. 

c.  What     the     record     must        160.  Who  may  appeal. 

show.  161.  Appeal      notwithstanding      a 

d.  Certiorari     in     actions  waiver. 

against  husband  and  wife.  162.  Appeal  from     judgment     on 

154.  Execution.  sci.  fa. 

155.  Appeals.      When    an      appeal  163.  Appeal  in  penal  cases, 
lies.  164.  In  cases  for  rent. 

156.  May  be  dismissed  at  any  time  165.  When  appeals  will  not  be  al- 

for  lack  of  jurisdiction.  lowed. 

157.  When     transcript     will       be        166.  Appeals   for  wages. 

stricken  off.  167.  Joint  appeals. 

158.  Recognizance. 

1.  Authority  to  review. 

I.    Different  Forms  of  Appeals. 

After  an  adverse  decision  in  a  court  of  inferior  jurisdiction,  a 
party  has,  in  general,  a  right  to  a  review  of  the  proceedings,  and 
the  correction  of  any  errors  by  the  supreme  court,  or  by  the 
superior  court  within  the  limits  of  appellate  jurisdiction  pre- 
scribed by  the  act  creating  it  and  the  act  amendatory  thereof.^ 
Long  ago,  it  was  said  of  the  supreme  court,  that  its  judicial  au- 
thority extended  to  the  review  and  correction  of  all  proceedings 
of  all  inferior  courts,  except  where  such  a  review  was  expressly 
excluded  by  statute,  in  accordance  with  the  constitution,  and  that 
all  sorts  of  process  and  legal  forms  might  be  adopted  and  used 
necessary  to  give  effect  to  this  supervisory  authority.^  And  the 
same  statement  may  be  substantially  applied  to  the  superior  court 
within  the  limits  of  its  appellate  jurisdiction.  The  ordinary 
means  of  reviewing  the  judgment  of  a  subordinate  court,  in  a 
civil  case  were  by  a  writ  of  error,  certiorari,  or  statutory  appeal. 
In  1889 '  an  act  was  passed  declaring  that  all  appellate  proceed- 
ings in  the  supreme  court  heretofore  taken  by  writ  of  error,  ap- 
peal or  certiorari  shall  hereafter  be  taken  in  a  proceeding  to  be 
called  an  appeal.* 

Notwithstanding  this  law   the   distinction   between   different 

2.  Distinctions  between  appeals  survive. 

1  I  Vol.  Chap.  I,  Parts  3,  4. 

2  Lowrie,  C.  J.,  in  Gosline  v.  Place,  32  Pa.  523. 

3  May  9,  P.  L.  158,  2  Purd,  §45,  p.  1445. 

4  See  opinions  by  Sterrett,  C.  J.,  in  Christner  v.  John,  171  Pa.  527, 
528;  by  Dean,  J.,  in  Diamond  Street,  Pittsburg,  196  Pa.  254,  260;  by  Wil- 
liams, J.,  in  Rand  v.  King,  134  Pa.  641,  645. 
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kinds  of  appeals  survives,  and  must  continue  because  there  are 
essential  differences  between  them  which  cannot  be  obliterated 
by  calling  all  by  the  same  name.  Thus  an  appeal  by  a  husband 
from  an  order  of  court  declaring  his  wife  to  be  a  sole  trader,  a 
proceeding  founded  on  the  statute  of  1855,  "will  be  treated 
merely  as  a  certiorari ;""  or  the  review  of  an  action  by  the  court 
of  quarter  sessions  in  a  road  case,  while  denominated  an  appeal, 
is  in  truth  a  common  law  proceeding  by  certiorari,  whereby  the 
review  must  be  confined  as  formerly  to  questions  relating  to  the 
regularity  of  the  record.*  Likewise  an  appeal  from  the  final 
order  of  the  court  of  quarter  sessions  on  the  hearing  of  a  deser- 
tion case  under  the  statute  '  is  only  a  common  law  certiorari, 
and  the  appellate  court  can  pass  on  nothing  but  the  regularity  of 
the  proceedings  below.* 

The  need  of  preserving  the  distinction  between  the  different 
kinds  of  appeals  is  shown  in  the  Conshohocken  Tube  Co.  case. 
It  was  not  an  appeal  in  the  ordinary  sense  of  the  word,  but  a 
certiorari.  Consequently  it  brought  up  the  record  for  review  and 
could  bring  up  nothing  more.  Said  Justice  Williams :  "It  brings 
up  the  record  for  review  and,  regularly,  it  can  bring  nothing  not 
upon  the  record  proper  unless  there  is  an  allegation  that  the 
court  below  has  been  guilty  of  an  abuse  of  discretion."" 

3.    Statutory  appeals. (a) 

We  will  begin  with  statutory  appeals  or  those  allowed  specifi- 
cally by  statute.    There  are  many  appeals  of  this  character. 

a.    Warrant  of  attorney. 

The  first  statutory  appeal  that  may  be  mentioned  is  from  a  de- 
cree on  an  application  to  open  a  judgment  of  any  kind,  whether 
entered  by  amicable  confession  on  warrant  of  attorney,  or  other- 
wise.^" To  justify  the  opening  of  such  a  judgment  it  should  ap- 
pear that  the  judgment  was  confessed  for  more  than  was  owing,^^ 

a  5  Vale  14067,  14167,  14170-14180. 

5  Lower  Macungie  Township  Road,  26  Pa.  221. 

6  Roaring  Brook  Township,  140  Pa.  632. 

7  Act  April  13,  1867,  P.  h.  78,  I  Purd.  §§8,  9,  p.  1219. 

8  Commonwealth  v.  Smith,  200  Pa.  363.  Also  an  appeal  from  a  sum- 
mary conviction  judgment.    Commonwealth  v.  Layton,  45  Super.  Ct.  582. 

9  Conshohocken  Tube  Co.  v.  Iron  Car  Co.,  167  Pa.  589. 

10  Acts  April  4,  1877,  P.  L.  S3,  2  Purd.  §13,  p.  1437 ;  May  20,  1901,  P.  L. 
loi,  2  Purd.  §14,  p.  1438.    See  Vol.  i,  Chap.  15,  §22. 

11  Saunders  v.  Mather,  6  At.  112. 
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or  the  amount  is  disputed.^^  The  defendant  must  show  fraud, 
accident  or  mistake  in  the  making  of  the  note,  or  a  different  use 
from  that  intended."  And  if  the  judgment  is  held  as  collateral 
security  this  is  no  reason  for  refusing  to  open  it.^*  A  judgment 
on  a  warrant  of  attorney  to  confess  judgment  in  a  lease  for 
breach  of  a  covenant  will  be  opened  when  the  facts  are  denied.^" 
A  confessed  judgment  in  ejectment  will  also  be  opened  when  the 
landlord  has  misled  the  tenant  about  the  terms  of  the  lease. ^^ 

On  the  other  hand  a  judgment  entered  on  a  warrant  of  attorney 
contained  in  a  bailment  will  not  be  opened  unless  there  was  fraud, 
accident  or  mistake;^'  nor  a  judgment  confessed  by  a  drunken 
man  who  does  not  deny  the  indebtedness.^* 

A  judgment  entered  under  a  default  clause  in  a  lease  will  not 
be  stricken  off  merely  because  the  plaintiff's  affidavit  did  not 
aver  the  cause  of  forfeiture ;  when,  however,  the  dispute  involves 
several  clauses  of  the  lease  the  judgment  may  be  opened.^®  A 
judgment  entered  by  warrant  of  attorney  in  a  lease  will  not  be 
opened  on  the  lessee's  claim  of  a  contemporaneous  parol  agree- 
ment contradicting  the  lease  which  is  not  proved;^"  nor  will  a 
lease  containing  a  provision  for  a  confession  of  judgment,  to 
which  the  subtenant  was  not  a  party,  bind  him.^^ 

Though  the  rules  pertaining  to  appeals  for  opening  confessed 
judgments  entered  on  a  warrant  of  attorney  have  already  been 
considered,^^  others  may  be  mentioned.  On  one  occasion  a  part- 
ner prayed  that  a  confessed  judgment  might  be  opened  and  for 
an  issue.  The  court  did  not  open  it,  but  stayed  the  execution  and 
ordered  an  issue  to  try  whether  the  petitioner  and  another  per- 
son were  partners  in  the  defendant  firm  when  the  judgment  was 
confessed  and,  if  so,  what  was  due  on  the  judgment.  The  jury 
found  that  the  copartnership  existed,  but  that  nothing  was  due 

12  Leakle  v.  Kriebel,  i6  Montg.  45. 

13  Gardner's  Appeal,  44  L.  I.  S37 ;  Uppincott  v.  Rittenhouse,  9  Montg. 
159;  Woodring  v.  Woodring,  i  Dist.  739. 

14  Huckestein's  Appeal,  3  Penny.  55. 

15  Hughes  V.  Moody,  10  C.  C.  305. 

16  Human  Engine  Co-,  v.  Salvation  Army,  18  Montg.  13. 

17  Sheasley  v.  Condrin,  10  Dist.  56. 

18  Ford  V.  Tigue,  8  Kulp  428. 

19  Stroud  V.  Acme  Coal  Co.,  3  Lack.  1,.  N.  57. 

20  Zeigler  v.  lyichten,  205  Pa.  104. 

21  Stewart  v.  Jackson,  181  Pa.  549. 

22  I  Vol.  Chap.  14,  §22. 
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on  the  judgment.  As  the  judgment  was  not  opened,  the  plaintiff 
could  not  appeal.  Said  the  court  of  review :  "The  court  might 
open  or  refuse  to  open  the  judgment,  notwithstanding  the  ver- 
dict. The  latter  was  not  binding  upon  the  conscience  of  the 
court.  As,  however,  judgment  was  entered  upon  the  verdict, 
we  assume  the  finding  of  the  jury  was  satisfactory,  and  must  re- 
gard the  judgment  in  question  as  set  aside."^' 

In  all  cases  of  application  for  the  opening,  vacating  and  strik- 
ing off  judgments  of  any  kind  any  party  may  appeal  to  the  ap- 
pellate court.^*  The  application  of  this  statute  has  been  consid- 
ered.^^ By  this  act  an  appeal  from  an  order  discharging  a  rule 
to  open  a  judgment  of  ouster  is  authorized. ^^ 

b.    Reports,  assessments,  etc.,  of  municipal  officers. 

Appeals  may  be  taken  on  any  question  of  law  from  settlements 
or  reports  made  by  county,  borough  or  township  auditors,^'  or 
from  the  settlement  of  an  account  by  the  auditor  general  or  state 
treasurer.^*  An  appeal  also  may  be  taken  by  either  party  from 
the  award  of  road,^^^  or  railroad^"  viewers  in  assessing  damages 
under  the  laws  within  a  prescribed  period.  Where,  however, 
the  court  at  the  instance  of  the  appellant  and  after  the  time 
limited  has  erroneously  ordered  an  appeal  to  be  withdrawn,  the 
report  to  be  confirmed  and  judgment  to  be  entered  on  the  award, 
the  other  party  is  not  entitled  to  enter  an  appeal  nunc  pro  tunc, 
but  the  erroneous  order  will  be  vacated.'" 

23  Appeal  of  Perth  Amboy  Terra  Cotta  Co.,  124  Pa.  367,  375. 

24  May  20,  1891,  P.  L.  loi,  2  Purd,  §14,  p.  1438. 

25  I  Vol.  Chap.  25,  §36. 

26  Commonwealth  v.  O'Donnel,  188  Pa.  23. 

27  May  II,  1901,  P.  L.  i8s,  2  Purd.  §18,  p.  1439;  Dunmore  Borough 
School  District  v.  Wahless,  28  Super.  Ct.  39.  The  common  pleas  has  no 
power  to  allow  an  appeal  nunc  pro  tunc  from  the  settlement  of  a  school 
district  treasurer's  account  by  borough  auditors  four  months  after  the 
auditor's  settlement  unless  infected  with  fraud.     Ibid. 

28  Act  March  30,  181 1,  S  Sm.  L.  230,  3  Purd.  §33,  p.  3682. 

28a  April  2,  1903,  P.  L.  124.  An  order  which  merely  states,  "The  ex- 
ceptions are  sustained,"  is  not  a  final  order  from  which  an  appeal  will 
lie,  but  if  taken,  and  the  exceptions  would  have  been  dismissed  on  a 
proper  appeal,  such  action  will  be  taken  without  sending  the  record  back 
for  a  proper  order  and  second  appeal.  St.  Clair  Borough  v.  Soulier, 
234  Pa.  27. 

29  Feb.  19,  1849,  P.  L.  84;  April  9,  1856,  P.  h.  288,  4  Purd.  §105,  p. 
3850. 

30  Schuylkill  &  East  Side  R.  Co.  v.  Harris,  124  Pa.  2x3. 
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Furthermore,  whenever  fraud  has  entered  into  a  proceeding, 
an  appeal  will  be  allowed,  though  after  the  time  prescribed.  Thus 
county  commissioners  may  appeal  nunc  pro  tunc  from  a  report  of 
county  auditors  settling  the  account  of  a  county  treasurer  if  the 
latter  practiced  a  fraud  which  was  not  discovered  until  the  time 
allowed  for  the  appeal  had  passed.^^  In  such  a  case  there  should 
not  be  a  summary  disposition  of  the  petition  for  an  appeal.  On 
answer,  or  in  default  thereof,  the  court  should  be  informed  by 
depositions  of  the  real  facts  and  if  then  satisfied  that  relief  ought 
to  be  granted,  the  judgment  should  be  opened  and  the  appeal  al- 
lowed.'^ 

Tax  payers  may  also  appeal  by  the  act  of  1878,^*  from  the  re- 
ports oJE  county  auditors  as  in  other  appeals.  By  virtue  of  this 
act  ten  or  more  tax  payers  may  intervene  in  behalf  of  the  county 
in  an  appeal  by  county  commissioners  from  the  report  of  the 
county  auditors  finding  them  to  be  indebted  to  the  county.' 
Whether  an  issue  will  be  directed  rests  in  the  sound  discretion  of 
the  court.*° 
c.    Matters  of  account. 

The  act  of  1895  '^  also  provides  that  in  all  cases  wherein  any 
court  of  common  pleas  in  the  exercise  of  its  power  as  a  court  of 
chancery  in  matters  of  account,  wherein  the  complainant  prays 
for  an  account  from  the  defendant  and  on  his  part  there  is  a  de- 
nial of  liability,  the  decision  or  decree  of  the  court  is  in  favor  of 
plaintiff  and  requires  an  account,  an  appeal  to  the  supreme  court 
shall  be  allowed  to  any  of  the  defendants  or  parties  aggrieved,  in 
the  same  manner  as  is  allowed  by  law  from  final  decrees,  and 
perfecting  the  appeal  further  proceedings  shall  be  suspended  until 
it  is  determined;  provided,  that  the  appeal  must  be  taken  within 
twenty  days  after  the  order  or  decree  has  been  entered  of  record 
in  the  case  to  which  it  belongs.  The  appeal  shall  be  heard  by  the 
supreme  court  in  any  district  in  which  it  may  be  in  session.    In 

31  Zeigler's  Petition,  207  Pa.  131 ;  York  County  v.  Thompson,  212  Pa. 
S6i. 

32  Ibid. 

33  June  12,  1878,  P.  L.  208,  I  Purd.  §27,  p.  837;  May  11,  1901,  P.  L.  601, 
2  Purd.  §18,  p.  1439. 

34  Homing's  Case,  26  Super  Ct.  282;  Bell  v.  Allegheny  County,  149 
Pa.  381. 

35  Morley's  Appeal,  2  C.  C.  417;  Commissioners'  Appeal,  Lane.  I,. 
Rev.  17. 

36  June  24,  P.  L.  243,  2  Purd.  §17,  p.  1439. 


Appeals.  1113 

construing. this  statute  Justice  Brown  has  said  that  "where  there 
is  a  denial  of  liability  by  a  defendant  to  account,  and  the  prelim- 
inary decree  is  adverse  to  him,  the  purpose  of  the  act  is  to  en- 
able this  court  to  determine  whether  under  the  pleadings  and 
proofs,  the  plaintiff  is  entitled  to  an  account,  and,  if  not,  to  direct 
the  bill  to  be  dismissed,  saving  the  parties  to  the  proceeding  fur- 
ther tedious  and  useless  litigation.  Where  there  is  no  denial  by 
the  defendant  of  liability  to  account  no  appeal  lies  by  him  from 
the  decree  ordering  him  to  account  merely  because,  during  the 
period  over  which  his  account  is  to  extend,  settlements  were  made 
by  him  with  those  entitled  to  the  account.  It  is  not  our  province 
under  the  act  of  1895  to  determine  as  a  preliminary  question  what 
period  the  account  shall  cover.  That  remains  for  the  court  below, 
as  if  the  act  had  not  been  passed.  If  upon  final  decree  an  account 
as  confirmed  by  the  lower  court  is  erroneous  for  any  reason  and 
the  defendant  is  aggrieved  by  it,  it  can  be  corrected  on  appeal.^^ 
Furthermore  under  this  act  an  appeal  lies  from  a  decree  direct- 
ing the  plaintiff  to  account  even  though  he  has  not  prayed  for 
an  account  from  the  defendants."^^ 

d.    Orders  and  decrees  in  equity. 

Appeal  is  the  proper  form  of  review  of  all  proceedings  in 
equity.^^  Says  Justice  Williams :  "In  all  equity  cases,  and  those 
following  the  equity  forms,  an  appeal  from  the  decree  complain- 
ed of  is  the  proper  mode  of  review.*"  All  other  cases  are  includ- 
ed in  which  an  appeal  is  expressly  or  impliedly  conveyed  in  equity 
proceedings  by  statute.*^  Appeal  is  also  the  proper  remedy  in  all 
cases  of  a  decision  without  a  jury;*^  also  in  all  cases  of 
feigned  issues  tried  by  the  court  ;*^  from  all  actions  which 
the  plaintiff  is  entitled  to  ask  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  and  the  court  decides  against  him;** 
from  the  assessment  of  damages  for  land  taken  for  common 

37  Beatty  v.  Safe  Deposit  &  Title  Guaranty  Co.,  226  Pa.  430,  432. 

38  Lafferty  v.  Lafferty,  174  Pa.  536. 

39  Act  Feb.  14,  1857,  P.  L.  39,  2  Purd.  §8,  p.  1412. 

40  Rand  v.  King,  134  Pa.  641. 

42  Rees  V.  Berryhill,  i  W.  263;  Snyder  v.  Kunkleman,  2  W.  426; 
Gwynn  v.  O'Hern,  72  Pa.  29. 

43  Brown's  Appeal,  26  Pa.  490;  Johns  v.  Erb,  S  Pa.  232;  Ingrahani  v. 
Caricabura,  S  Pa.  117;  Baker  v.  Williamson,  2  Pa.  116. 

44  Act  April  18,  1674,  P.  L.  64,  2  Purd.  §11,  p.  1436. 
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school  purpose  ;*°  from  the  assessment  of  damages  for  land  taken 
by  corporations  under  the  right  of  eminent  domain  ;**  from  pro- 
ceedings to  enforce  the  forfeiture  of  a  franchise,*'  and  to  quiet 
titles." 

e.    Domestic  attachment,  etc. 

Statutes  also  specially  provide  for  appeals  from  a  decree  of 
divorce  ;*^  in  a  case  of  domestic  attachment  f  from  a  decree  dis- 
tributing the  proceeds  of  a  sheriff's  sale,  without  the  intervention 
of  a  jury;°^  from  a  decree  awarding  a  sale  of  real  estate,  under 
the  act  of  1853;^^  and  from  an  award  of  arbitrators,  under  the 
compulsory  arbitration  law  f^  and  in  many  other  cases.^* 

4.    If  a  statute  does  not  provide  for  an  appeal  none  lies  but  a  certi- 
orari may  be  taken. 

Whenever  the  statute  does  not  provide  for  any  appeal  to  an  ap- 
pellate court  in  any  proceeding  founded  on  a  statute  that  tribunal, 
by  reason  of  its  general  jurisdiction  to  examine  and  correct  errors 
of  the  lower  courts,  will  treat  an  appeal  from  such  judgment  as 
a  certiorari  and  correct  any  error  disclosed  on  the  face  of  the 
record.  Thus  the  jurisdiction  of  the  court  of  common  pleas  of 
Dauphin  county  on  exceptions  to  the  form  and  validity  of  certi- 
ficates of  nomination  of  candidates  for  election  is  final  and  no 
appeal  lies  from  its  decision  ;^^  nor  does  any  appeal  lie  from  the 

45  Acts  June  6,  1893,  P.  L.  342,  i  Purd.  §325,  p.  695;  May  11,  1901,  P. 
L.  169,  2  Purd.  §  40,  p.  169;  April  25,  1889,  P.  L.  50,  3  Purd.  §712,  P. 
2905. 

46  Act  April  29,  1874,  §41,  P.  L.  73,  i  Purd.  §155,  p.  816. 

47  Act  April  I,  1870,  P.  L.  45.  i  Purd.  §48,  p.  787. 

48  Act  June  10,  1893,  P.  L.  415,  i  Purd.  §160,  p.  817. 

49  Act  13  March  1815,  §13,  6  Sm.  L.  289,  i  Purd.  §  24,  p.  1243;  June 
II,  1891,  P.  L.  29s,  I  Purd.  §26,  p.  1245;  Miller  v.  Miller,  3  Binn.  30; 
Robbarts  v.  Robbarts,  9  S.  &  R.  191. 

50  Act  13  June  1836,  §43,  P.  L.  615,  I  Purd.  §16,  p.  1269;  Lewis  v. 
Wallick,  3  S.  &  R.  410. 

51  Act  16  June  1836,  §89,  P.  L.  777,  2  Purd.  §§IS4-IS6,  p.  1583. 

52  Act  18  April  1853,  §8,  P.  L.  507,  4  Purd.  §33,  p.  4028. 

53  Act  16  June  1836,  §27,  P.  L.  723.  i  Purd.  §33,  351. 

54  See  Monaghan's  Pa.  App.  Practice,  Chap.  S,  p.  92. 

55  Schmuck  v.  Hartman,  222  Pa.  190;  Diamond  Street,  Pittsburg,  196 
Pa.  2S4 ;  Gingewere's  Appeal,  61  Pa.  342 ;  Thomas  v.  Upper  Merion  Town- 
ship, 148  Pa.  116;  Appeal  of  Camp  Hill  Borough,  142  Pa.  sn;  Appeal 
of  Elk  Township  School  District,  146  Pa.  i ;  Robb's  Nomination  Certifi- 
cate, 188  Pa.  212;  Von  Moss'  Election,  219  Pa.  453;  Lyon  v.  Dunn,  156 
Pa.  90;  Wetherald  v.  Shupe,  109  Pa.  389;   Mitton's  Appeal,  2  Penny. 
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judgment  of  the  common  pleas  in  favor  of  a  tax  payer  against  a 
tax  assessment;^®  nor  from  its  decision  under  the  act  of  1891,°' 
relating  to  a  public  street  improvement  ;^^  nor  from  an  order  °* 
removing  school  directors  based  on  the  act  of  1893  f  nor  from  a 
proceeding  for  adjusting  the  indebtedness  between  two  school 
districts  f^  nor  from  an  order  dissolving  an  attachment  under  the 
act  of  1869;*^  nor  from  the  approval  of  a  charter  under  the  act 
of  1874;°^  nor  from  a  special  board  created  by  statute  unless 
given  by  the  act  f*  nor  from  a  decree  of  the  quarter  sessions  dis- 
missing proceedings  under  the  act  of  1887  for  the  removal  of  the 
dead  from  burying  grounds;®^  nor  from  an  order  quashing  a 
warrant  of  arrest  under  the  act  of  1842  f^^  nor  from  proceedings 
to  connect  one  railroad  with  another.'*^''  Nevertheless,  in  all 
these  case:  the  record  may  be  brought  up  by  certiorari  and  re- 
viewed, and  the  proceeding  is  still  called  an  appeal.  The  evi- 
dence forms  no  part  of  the  record."" 
5.  Purpose  of  certiorari,  (b) 
The  writ  bearing  this  name  serves  a  double  function.     One 

380;   Yonkin's   Appeal,    12   Cent.   371;    Moock  v.    Conrad,    155    Pa.   586; 
Lower  Merion  Township  v.   Cline,  211   Pa.  559. 
b    I  Vale  811 ;  2  Vale  5250. 

56  Schmuck  V.  Hartman,  222  Pa.  190;  Diamond  Street,  Pittsburg, 
196  Pa.  254;  Slippery  Rock  Township  School  District,  222  Pa.  538; 
Von  Moss'  Election,  219  Pa.  453;  Appeal  of  Borough  of  AUiquippa, 
172  Pa.  81 ;  Wetherald  v.  Shupe,  109  Pa.  389 ;  Lewis  v.  Walleck,  3  S.  & 
R.  410;  Commonwealth  v.  Beaumont,  4  R.  366;  Miller  v.  Spreher,  2  Yeates 
162;  Rhulman  v.  Commonwealth  S,  Binn.  24;  Brown  v.  Ridgway,  10  Pa. 
42;  Lindsley  v.  Malone,  23  Pa.  24. 

57  May  16,  P.  L.  79,  3  Purd.  §97,  p.  ^745- 

58  Diamond  Street,   Pittsburg,   196  Pa.  254. 

59  Slippery  Rock  Township  School  District,  222  Pa.  538. 

60  June  6,  P.  L.  330,  i  Purd.  §333,  p.  697. 

61  Borough  of  Aliquippa,  172  Pa.  81.  . 

62  SlinglufE  V.  Sisler,  193  Pa.  264;  Wetherald  v.  Shupe,  109  Pa.  389. 

63  April  29,  P.  L.  73.  4  Purd.  4933 ;  Appeal  of  Vaux,  109  Pa.  497. 

64  Path-Master's  Accounts,  10  Luz.  L.  R.  60. 

65  Zion  Congregation's  Appeal,  I  Mona.  635. 

6sa  Grieb  v.  Kuttner,  135  Pa.  281.  If,  after  hearing  testimony,  the 
judge  should  discharge  the  defendant  from  arrest  his  action  would  not 
be  reviewable,  but  if,  without  hearing  the  facts,  the  judge  should  quash 
the  warrant  on  motion  for  matter  of  law,  his  action  would  be  reviewable. 
Ibid. 

6sb  Western  Allegheny  R.  Co.'s  Petition,  233  Pa.  438. 
V.  City  of  Pittsburgh,  96  Pa.  218;  Hoppes  v.  Houtz,  133  Pa>34. 

66  Big  Run  Road,  47  Super.  Ct.  166,  168. 
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function,  as  we  have  seen,  is  to  take  up  a  case  for  review  of  such 
matters  as  appear  on  the  record;  the  writ  also  serves  another 
function  as  an  order  for  removing  or  taking  up  the  record  in  all 
appeals.  In  other  words  if  an  appeal  is  allowed,  the  record  does 
not  go  up  simply  by  its  allowance,  but  by  a  writ  in  the  nature  of 
a  certiorari.  The  statute  of  May  19,  1897,*'  accordingly  provides 
that  when  an  appeal  has  been  entered  the  prothonotary  of  the 
appellate  court  shall  issue  a  writ,  in  the  nature  of  a  writ  of  cer- 
tiorari, directed  to  the  court  from  which  the  appeal  is  taken,  re- 
quiring it  to  send  to  the  appellate  court  for  review  the  record 
in  the  cause  appealed  before  the  Saturday  prior  to  the  first  day  of 
the  week  fixed  by  the  appellate  court  for  the  argument  of  the 
appeal.  And  no  appeal  is  considered  perfected  until  the  writ  is 
filed  in  the  court  below.  The  appellate  court  may,  by  rule  or  spe- 
cial order,  without  prior  notice  to  the  court  below,  require  the 
record  to  be  prepared,  certified  and  forwarded  by  the  court  below 
at  an  earlier  date  than  that  mentioned  in  the  writ  whenever  the 
record  may  be  needed  in  any  matter  connected  with  the  appeal. 
It  is  the  duty  of  the  prothonotary  or  clerk  to  prepare  and  for- 
ward the  record  to  the  appellate  court,  duly  certified  by  any 
judge  of  the  court  below,  on  or  before  the  date  mentioned  in  the 
writ  or  special  order.  Formerly  no  such  writ  was  required  to 
remove  the  record  to  the  appellate  court,  nor  is  any  good  purpose 
served  by  putting  in  this  additional  step  to  the  process  of  pro- 
curing an  appeal  unless  it  be  the  considerable  expense  which, 
of  course,  is  a  good  thing  to  those  who  receive  the  fees  for  per- 
forming the  service;  otherwise  every  reason  favors  a  return  to 
the  former  method. 

The  other  and  real  use  made  of  the  writ  of  certiorari  is  to  re- 
view proceedings  of  a  statutory  nature  for  which  no  appeal  is 
provided  by  statute.  In  such  cases  the  writ  may  issue  simply  to 
determine  whether  they  have  been  regular  as  the  law  requires, 
and  consequently  the  examination  is  confined  solely  to  the  rec- 
ord.'* Thus  in  one  of  the  earlier  election  cases  the  supreme 
court  said:  "The  inquiry  extends  to  a  mere  inspection  of  the 
record  to  determine  whether  the  lower  court  has  exceeded  its 
powers,  or  has  grossly  abused  the  discretion  conferred  by  the 
statute.  *  *  *  We  cannot  go  further  and  inquire  whether  the 

67  §2,  P.  L.  67,  2  Purd.  §49,  p.  1447. 

68  Park  v.  Watts,  112  Pa.  4;  Dolan's  Appeal,  108  Pa.  389;  Wetherald 
V.  Shupe,  109  Pa.  564. 


AppEai^s.  1 1 17 

judgment  of  the  court  below  on  the  whole  case  was  correct,  for 
that  would  be  treating  the  certiorari  as  an  appeal."**  In  like 
manner  in  reviewing  road  cases  all  that  the  appellate  court  will 
examine  is  the  regularity  of  the  proceedings.^"  Only  the  record 
is  brought  up  by  this  procedure,  not  the  evidence,'^  even  though 
incorporated  in  the  opinion  of  the  court  below."  A  matter  of 
discretion  therefore  will  not  be  reviewed,'*  nor  will  the  court 
notice  any  point  which  does  not  appear  on  the  face  of  the  rec- 
ord,'* or  review  a  question  of  fact,'°  or  hear  evidence,'*  or  look 
into  depositions  sent  up  with  the  record,"  nor  consider  the  ques- 
tion of  the  quantum  of  damages,'*  or  the  merits  of  the  case.'° 
6.    What  record  is  brought  up.(c) 

Notwithstanding  the  much  questioning  over  the  record  that 
may  be  brought  up  for  examination,  the  tendency  is  to  enlarge  it. 
In  one  of  the  election  cases  the  court  said:  "That  neither  the 
testimony  nor  the  opinion  of  the  court  is  brought  up  with  the 
record  by  a  certiorari  has  been  reiterated  over  and  over  again."*" 

c    I  Vale  818. 

69  Robb's  Nomination  Certificate,  188  Pa.  212;  Mulholland's  Case, 
217  Pa.  631;  Independence  Party  Nomination,  208  Pa.  108. 

70  DufFs  Private  Road,  66  Pa.  459. 

71  Union  Canal  Co.  v.  Keiser,  19  Pa.  134. 

72  Mauch  Chunk  v.  Nescopeck,  21  Pa.  46;  Bradford  v.  Goschen,  57 
Pa.  49S. 

^i  North  Penna.  R.  Co.  v.  Davis,  26  Pa.  238;  Fretz's  Appeal,  15  Pa. 
397.    See  I/3retto  Road,  29  Pa.  350. 

74  Phila.  &  Trenton  R.  Co.,  6  Wh.  25 ;  Road  in  Chartiers,  34  Pa.  413 ; 
Leuker's  Case,  32  L.  J.  229 ;  English  Alley,  2  W.  N.  C.  157 ;  Road  in  Up- 
per Macungie  Township,  2  W.  N.  C.  661 ;  Road  in  Moore  Township,  17 
Pa.  116;  Lower  Merion  Road,  18  Pa.  238;  Road  in  Allen  Township,  18 
Pa.  463;  Norwegian  Township,  20  Pa.  324;  Catharine  and  Frankstown 
Townships,  31  Pa.  303;  Road  in  Moon,  6  At.  762;  Schwetzer's  Appeal,  7 
Cent.  631;  Stowe  v.  Township  Road,  20  Super.  Ct.  404. 

75  Kirk's  Appeal,  28  Pa.  185 ;  Loretto  Road,  29  Pa.  350 ;  Bethel  Town- 
ship Road,  3  Am.  L.  J.  68;  Spring  Garden  Road,  43  Pa.  144;  Road  in 
Lower  Macungie,  26  Pa.  221 ;  Ohio  &  Penna.  R.  v.  Bradford,  19  Pa.  363 ; 
Reitenbaugh  v.  Chester  Valley  R.  Co.,  21  Pa.  100. 

76  Schuylkill  Falls  Road,  2  Binn.  250.  But  see  Baltimore  Turnpike, 
S  Binn.  481. 

^^  Road  in  Little  Britain,  27  Pa.  69.  But  see  Bryson's  Road,  2  P.  & 
W.  207;  Spring  Garden  St.,  4  R.  192. 

78  Willing  V.  Phila.  W.  &  Bait.  R.,  S  Wh.  460. 

79  Manheim  Township  Road,  12  Super.  Ct.  279;  Factoryville  Town- 
ship Road,  19  Super.  Ct.  613. 

80  Lowrie,  C.  J.,  Ewing  v.  Tilley,  43  Pa.  384. 
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Nevertheless  in  election  cases,  if  not  others,  the  appellate  court 
does  no  longer  stop  with  an  inspection  of  the  formal  proceedings ; 
but  examines  the  opinion  of  the  court  below  so  far  as  may  be 
needful  to  ascertain  the  basis  of  its  action.*^  In  Foy's  Election, 
Justice  Moschzisker  said :  "It  is  settled  definitely  that  a  contested 
election  case  partakes  both  of  the  nature  of  an  action  at  law  and 
of  a  suit  in  equity,  and  that  on  certiorari  this  court  is  not  lim- 
ited to  a  formal  examination  of  the  record,  but  may  review  the 
conclusions  of  law  and  the  decree  entered  by  the  court  below."®'' 
And  under  the  act  of  1901,*^  giving  to  the  common  pleas  power 
by  certiorari  to  set  aside  the  proceedings  of  township  road  com- 
missioners in  laying  out  or  vacating  a  road,  facts  which  clearly 
show  that  they  had  no  jurisdiction  or  that  their  action  was  unlaw- 
ful may  be  shown  de  hors  the  record.®* 

Certiorari,  however,  does  not  lie  when  a  statute  gives  final 
and  conclusive  jurisdiction  to  the  court  below  and  no  questions 
exist  concerning  the  regularity  of  the  proceedings.®* 

7.    In  what  cases  certiorari  may  be  used.(d) 

This  writ  is  not  confined  solely  to  appeals  in  cases  founded  on 
statutes,  though  most  of  them  are.  Let  us  then  inquire  in  what 
other  cases  they  are  allowed.  First,  a  certiorari  lies  to  review 
proceedings  to  grant  a  charter  so  far  as  to  determine  whether 
they  are  in  accordance  with  the  act  of  assembly;®®  also  where 
the  discretion  of  the  lower  court  in  amending  a  charter  has  been 
abused ;®'  also  to  review  proceedings  on  an  inquisition  in  lunacy ;®® 
and  proceedings  before  aldermen  by  a  purchaser  at  sheriff's  sale 

d    I  Vale  811. 

81  Krickbaum's  Contested  Election,  221  Pa.  521;  Chester  Co.  Repub- 
lican Nominations,  213  Pa.  64. 

82  Foy's  Election,  228  Pa.  14,  16;  Independence  Party  Nomination, 
208  Pa.  108;  Chester  County  Republican  Nomination,  213  Pa.  64;  Mul- 
holland's  Case,  217  Pa.  631 ;  Von  Moss'  Election,  219  Pa.  453. 

83  July  2,  P.  L.  607,  4  Purd.  §103,  p.  4241. 

84  Frost  V.  Scott,  12  Dist.  339. 

85  Borough  of  Mahanoy  City  v.  Wadlinger,  142  Pa.  308;  In  re  Con- 
tested Election  of  McNeill,  11 1  Pa.  235;  Bank  of  Lawrence  Co.  v. 
Lawrence  Co.,  2  Pitts.  81. 

86  Vaux's  Appeal,  109  Pa.  497. 

87  In  re  Grand  Lodge,  no  Pa.  613. 

88  Commonwealth  v.  Harrold,  204  Pa.  154. 
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to  obtain  possession.'*  An  order  of  removal  is  reviewable 
though  the  statute  declares  that  the  order  of  the  quarter  sessions 
shall  be  final;""  also  attachment  proceedings ;°^  proceedings  for 
contempt;®^  also  the  regularity  of  contested  election  cases,*' 
though  its  action  is  revisory  only;"*  also  an  erroneous  discharge 
in  insolvency;"^  exceptions  to  the  report  of  viewers."*  The  su- 
preme court  may  on  a  certiorari  remove  a  pending  indictment 
and  send  it  to  another  county  for  trial  ;"^  also  review  road  and 
railroad  cases  relating  to  the  assessment  of  damages  for  land;"' 
and  proceedings  to  prove  a  decedent's  contract  for  the  sale  of 
real  estate."" 

In  the  case  of  an  appeal  from  the  common  pleas  a  certiorari 
may  issue  to  bring  up  the  record  ;^°°  though  it  is  not  necessary  i^"^ 
but  on  appeal  from  a  decree  of  the  orphans'  court  this  is  the 
regular  mode  of  bringing  up  the  record. ^"^ 

8.    When  certiorari  does  not  lie.(e) 

Next  may  be  considered  when  a  certiorari  will  not  lie.  A  cer- 
tiorari does  not  lie  to  bring  up  the  record  of  a  coroner's  inquest 
on  the  petition  of  a  physician  who  alleges  that  the  coroner  re- 
flected on  his  conduct  at  the  inquest;^"'  or  to  review  the  decision 
of  the  common  pleas  on  an  appeal  from  an  assessment  of  real 

e    I  Vale  814. 

89    Lenox  v.  McCall,  3  S.  &  R.  95- 

go    Sunbury  v.  Dauphin,  i  Am.  L.  J.  77- 

91  Parks  V.  Watt,  112  Pa.  4,  under  the  act  of  March  17,  1869,  i  Purd. 
§101,  p.  263. 

92  Hummel's  case,  9  W.  416;  Commonwealth  v.  Newton,  I  Grant  453. 

93  Chase  v.  Miller,  41  Pa.  403;  Sheppard's  Case,  65  Pa.  20,  Brisbane 
V.  Van  Lear,  14  P.  L-  J.  17,  overruling  Carpenter's  Case,  14  Pa.  486. 

94  Wallington  v.  Kneass,  15  Pa.  313. 

95  McDonough's  Case,  37  Pa.  275. 

96  Rodgers  v.  Borough,  2  C.  C.  523.  Also  to  proceedings  instituted 
by  a  purchaser  at  a  sheriff's  sale.    Bauer  v.  Angeny,  100  Pa.  429. 

97  Commonwealth  v.  Ralph,  iii  Pa.  365. 

98  Chestnut  St.,  86  Pa.  88;  Thirty- fourth  St.,  81  Pa.  27;  Branch 
Township  Road,  4  Leg.  Gaz.  413 ;  Biggert's  Appeal,  i  Mona.  365 ;  Schuyler 
V.  Northern  Liberties  R.,  3  Wh.  555. 

99  Hagerty's  Case,  4  W.  30S- 

100  Tryon  v.  Cadwalder,  3  Luz.  L.  Ob.  230. 
loi    Ibid. 

102  Walker's  Appeal,  2  Dall.  190. 

103  Ralston's  Petition,  47  P.  L.  J.  410. 
12 
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estate  ;^"*  or  to  the  refusal  to  discharge  an  insolvent  debtor  -^"^  or 
to  review  a  decree  distributing  the  proceeds  of  a  forfeited  recog- 
nizance;^"® or  to  remove  proceedings  under  the  act  relating  to 
strays  j^"^  or  to  the  appointment  of  a  master  and  jury  to  free  a 
turnpike  road  from  tolls  f-"^  or  to  the  refusal  of  the  court  to  annul 
a  rule  requiring  all  legal  notices  to  be  published  in  a  designated 
paper  i^"^  or  to  an  order  dissolving  an  attachment  under  the  act  of 
March,  1869  ;^'"'  or  to  the  approval  by  the  quarter  sessions  of  the 
bond  of  a  township  collector  ;^^^  or  to  review  a  decision  of  the 
common  pleas  on  habeas  corpus.^^^  Nor  will  a  special  writ  of 
certiorari  be  granted  by  the  supreme  court  to  bring  up  the  pro- 
ceedings in  a  habeas  corpus  case  unless  founded  on  a  meritorious 
petition.^^^  And  when  the  defendant  takes  out  a  habeas  corpus 
to  remove  the  cause  and  the  plaintiff  subsequently  procures  the 
allowance  of  a  certiorari,  the  supreme  court  will  give  preference 
to  the  prior  writ.^^* 

9.  Border  cases. 

A  writ  of  error  or  common  law  appeal  lies,  in  general,  upon 
every  judgment  at  common  law.  The  only  cases  of  difficulty  are, 
where  the  proceedings  have  been  of  a  mixed  character,  and  in 
these,  it  may  be  said,  that  the  process  of  review  is  to  be  deter- 
mined by  the  form  which  the  proceedings  have  assumed,  at  the 
time  the  review  is  to  be  had.^^' 

10.  Court  will  only  correct  irregularities  on  face  of  the  record.(f) 
The  court  will  not  go  into  the  merits  of  the  case  on  certiorari, 

and  will  correct  only  those  irregularities  on  the  face  of  the 
record,  that  is,  in  the  process,  proceedings  or  judgment  of  the 

f    I  Vale  818. 

104    Kimber   v.    Schuylkill   County,   20    Pa.   366;    Silver   v.    Schuylkill 
County,  20  Pa.  369. 
IDS    Ex  Parte  Fletterer,  2  W.  N.  C.  650. 

106  Bank  of  Lawrence  County  v.  Lawrence  County,  2  Pitts.  81. 

107  Fricke  v.  Patton,  2  Rawle  20,  overruling  Commonwealth  v.  Four- 
teen Hogs,  10  S.  &  R.  393. 

108  In  re  Turnpike  Road,  21  W.  N.  C.  346. 

109  Holcolme  v.  Publishing  Co.,  2  Leh.  232. 
no    Hoppes  V.  Houtz,  133  Pa.  34. 

111  Erie  County's  Appeal,  14  At.  44. 

112  Commonwealth  v.  Kryder,  I  Penny.  143. 

113  Commonwealth  v.  Green,  185  Pa.  641. 

114  Steiner  v.  Fell,  i  Dall.  22. 

115  See  §§2,  13. 
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lower  court,  because  the  writ  brings  only  the  record  for  review.^^' 
The  parties,  therefore,  are  strictly  confined  to  questions  affecting 
its  regularity.^^^  But  a  great  variety  of  cases  are  covered,  con- 
tested elections,^^*  attachments,^^'  or  order  of  the  quarter  session 
relating  to  the  collection  of  district  and  township  debts,  and  the 
like.^^"  As  the  appellate  court  is  confined  to  the  record,  affidavits 
or  depositions  on  which  the  court  below  refused  to  quash  a  writ 
form  no  part  of  the  record,^^^  are  not,  therefore,  brought  up  by 
the  proceeding,  and  cannot  be  considered.^"  The  appellate  court 
is  strictly  confined  to  the  record.^^'  Yet  it  may  take  the  fact  as 
found  and  say  that  the  conclusion  of  the  lower  court  was  not 
warranted  by  law.^^* 

What  then  may  the  appellate  court  do?  What  irregularities 
may  the  court  correct?  It  may  inspect  the  record  to  ascertain 
whether  the  lower  court  exceeded  its  powers  or  abused  its  discre- 
tion,^''" but  will  not  inquire  into  the  correctness  of  the  judgment 
in  the  whole  case  which  is  the  office  of  an  appeal.^^^  In  like  man- 
ner the  court  may  inquire  into  and  determine  the  authority  of  the 

116  Commonwealth  v.  Ramsey,  l66  Pa.  642;  Esling's  Appeal,  89  Pa. 
205;  Ex.  parte  Mathews,  92  Pa.  138;  Giddings'  Appeal,  81  Pa.  72;  Peet 
V.  City  of  Pittsburgh,  g6  Pa.  218 ;  Hoppes  v.  Houtz,  133  Pa.  34. 

117  Plains  Township  Appeal,  206  Pa.  556,  affg.  21  Super.  Ct.  68;  Com- 
monwealth V.  Layton,  45  Super.  Ct.  582. 

118  Carpenter's  Case,  11  W.  N.  C.  162;  Yonkin's  Appeal,  12  Cent.  371, 
affg.  2  C.  C.  SSO. 

iig  Holland  v.  White,  120  Pa.  228;  Road  v.  Candless,  no  Pa.  605; 
Black  V.  Oblenvler,  15  At.  708;  Darby  Borough  v.  Sharon  Hill  Borough, 
112  Pa.  66.  On  a  rule  to  quash  a  writ  of  foreign  attachment  neither  the 
testimony  taken  under  the  rule,  nor  the  opinion  of  the  judge  is  a  part  of 
the  record.    Bellah  v.  Poole,  202  Pa.  71. 

120  Plains  Township  Appeal,  206  Pa.  S56. 

121  West  Donegal  Township  Road,  21  Super.  Ct.  620,  affg.  19  Lane.  1,. 
Rev.  293. 

122  Nobles  v.  PioUet,  16  Super.  Ct.  386;  Herrick  Township  Road,  16 
Super.  Ct.  579;  West  Donegal  Township  Road,  21  Super.  Ct.  620;  Derry 
v.  Brown,  13  Pa.  389;  Church  Street,  54  Pa.  353;  Directors  v.  Overseers, 
34  Pa.  231;  Plunkett's  Creek  v.  Fairfield,  58  Pa.  209;  Oakland  Railway  Co. 
V.  Keenan,  56  Pa.  198;  Rand  v.  King,  134  Pa.  641;  Shenango  v.  Wayne, 
34  Pa.  184;  Carlson's  License,  24  W.  N.  C.  184. 

123  Darby  Borough  v.  Sharon  Hill  Borough,  112  Pa.  66. 

124  Daughters  of  American  Revolution  v.  Schenley,  204  Pa.  572. 

125  Robb's  Certificate,  188  Pa.  212.  See  Rouseville  Borough,  12  Super. 
Ct.  126;  Swoyerville  Borough,  2  Super.  Ct.  118. 

126  Ibid. 
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quarter  sessions  to  grant  a  license,^^'  but  will  not  review  the  pe- 
titions for  and  against  one.^^*  Furthermore  on  a  proceeding  to 
revoke  a  liquor  license  the  supreme  court  is  restricted  to  the 
record  proper,  the  testimony,  remonstrance,  etc.,  therefore  form 
no  part  of  it.^^*  But  in  proceedings  on  summary  petition  the 
court  must  look  at  the  opinion  as  well  as  the  action  of  the  court 
to  ascertain  the  basis  on  which  it  acted,  although  it  cannot  review 
the  case  on  its  merits.^^"  The  judgment  of  the  common  pleas  on 
certiorari  is  not  reviewable  by  the  suprerne  court.^^^ 

A  defendant  may  not  on  certiorari  contradict  a  constable's  full 
and  regular  return  of  service.^^^  and  want  of  jurisdiction  in  the 
justice  may  be  shown  by  parol  only  when  the  record  is  silent ;  it 
cannot  be  done  by  controverting  jurisdictional  facts  regularly  and 
specifically  set  forth  in  his  record.^''  If  the  return  is  incorrect 
the  officer  should  be  given  an  opportunity  to  correct  it  and  the 
defendant  accorded  a  rehearing.  Failing  this,  the  defendant's 
remedy  is  against  the  officer.^^* 
II.    What  the  writ  must  show. 

The  writ  must  show  a  judgment  in  the  court  below,  otherwise 
it  will  be  quashed.^"'  Likewise  a  certiorari  in  a  road  case  must 
set  forth  its  terminus  or  it  will  be  quashed,^^^  but  the  supreme 
court  will  not  quash  a  writ  of  certiorari  to  the  common  pleas  on 
the  ground  that  the  suit  below  was  brought  in  the  name  of  the 
commonwealth,  while  the  certiorari  was  directed  to  the  magis- 
trate, for  it  can  be  amended;^''  nor  will  the  court  quash  a  cer- 
tiorari at  the  suit  of  the  commonwealth  on  the  ground  that  the 
party  to  the  proceedings  in  the  court  below  was  dead  when  it  was 

127  Pollard's  Application,  24  W.  N.  C.   181. 

128  Reed's  Appeal,  114  Pa.  452.  See  Leister's  Appeal,  20  W.  N.  C. 
224;  Lackawanna  Co.  License,  S  C.  C.  462. 

129  Dolan's  Appeal,  108  Pa.  564;  Carlson's  License,  24  W.  N.  C.  184. 

130  Independent  Party  Nominations,  208  Pa.  108. 

131  Loop  V.  Haycock,  4  Kulp  463. 

132  Keich  V.  Price,  16  Dist.  766. 

133  Ibid,  which  see  for  a  review  of  cases;  Lacock  v.  White,  19  Pa. 
495;  Road  Commissioners  v.  Fickinger,  51  Pa.  48;  Beyerly  v.  Hunger,  i 
Wood.  354;  Park  Brothers  &  Co.  v.  Oil  City  Boiler  Works,  204  Pa.  453; 
Link  &  Co.  v.  Reffle,  7  C.  C.  128. 

134  Keech  v.  Price,  16  Dist.  1766. 

13s     Ger'mantown  Avenue,  99  Pa.  480. 

136  Road  in  East  and  West  Nantmill,  4  Yeates  433;  Road  in  Lower 
Merion,  58  Pa.  66. 

137  Reid  v.  Wood,  102  P.  312. 
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issued.^"'  But  it  will  be  xjuashed  if  improvidently  issued,  for 
example,  after  an  appeal  has  been  non  prossed,^^^  or  if  not  filed 
on  or  before  the  next  term  after  that  to  which  it  is  returned  as 
required  by  rule  of  court  ;^*°  or  if  not  accompanied  by  a  recogni- 
zance;^*^ but  the  legal  representatives  of  a  deceased  defendant 
need  not  file  one.^*^ 

12.  When  it  operates  as  a  supersedeas. 

Under  the  statutes  against  forcible  entry  and  detainer,  a  cer- 
tiorari operates  as  a  supersedeas."^  But  the  act  of  March  24, 
1865,  making  a  certiorari  a  supersedeas  does  not  extend  to  pro- 
ceedings by  a  purchaser  at  a  sherifif's  sale  f*^  nor  is  a  certiorari  a 
supersedeas  to  a  writ  of  possession  issued  under  the  act  of 
1772.^*°  But  in  a  contested  election  case  a  certiorari  from  the 
supreme  court  stays  the  action  of  the  party  under  a  new  commis- 
sion until  its  final  determination. ^^'^  While  the  representatives 
of  a  deceased  defendant  may  take  out  a  certiorari  to  a  judgment 
issued  by  a  justice  of  the  peace  without  filing  a  recognizance, 
it  will  not  operate  as  a  supersedeas  ^"  unless  accompanied  by  a 
recognizance  which  must  be  taken  either  by  a  judge  of  the  com- 
mon pleas,  the  prothonotary,  or  the  justice  to  whom  the  certifi- 
cate issues.^** 

13.  Writ  of  error  or  common  law  appeal. 

A  writ  of  error  or  common  law  appeal  was  the  third  kind  of 
appeal  included  by  the  term  appeal  in  the  statute  of  1889.  This 
writ  was  used  for  reviewing  proceedings  which  followed  the 
course  of  the  common  law  and  were  considered  by  a  jury.^*^  This 

138  Commonwealth  v.  McAllister,  i  W.  307. 

139  Roddy's  Appeal,  99  Pa.  9. 

140  MacKintosh  v.  Rishell,  16  Dist.  651. 

141  Dorsey  v.  Wasson,  26  C.  C.  511 ;  MeaHy  &  Co.  v.  Cannon,  11  Dist. 

25. 

142  Meany  &  Co.  v.  Cannon,  11  Dist.  25,  26. 

143  Anonymous,  4  Dall.  214;  Stewart  v.  Martin,  i  Yeates  49. 

144  Jackson  v.  Gleason,  6  Phila.  307. 

14s    De  Coursey  v.  Guarantee  Trust  &  Safe  Dep.  Co.,  81  Pa.  217. 

146  Ewing  V.  Thompson,  43  Pa.  372.  See  Commonwealth  v.  Kistler, 
149  Pa.  34S,  348. 

147  Meany  &  Co.  v.  Cannon,  11  Dist.  25. 

148  Wesley  v.  Sharpe,  19  Super.  Ct.  600. 

149  McGinnis  v.  Commonwealth,  74  Pa.  245;  Fisher  v.  Kean,  i  W. 
259;  Klein's  Appeal,  11  W.  N.  C.  449;  McClemmons  v.  Graham,  3  Binn. 
88. 
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writ  covered  the  cases  in  which  exceptions  were  taken  to  the  ac- 
tion of  the  trial  court.""  The  writ  was  taken  from  the  judgment, 
and  the  errors  assigned  were  the  exceptions  raised  during  the 
trial.  A  writ  of  error,  therefore,  was  the  proper  remedy  for 
appeals  from  feigned  issues  that  were  tried  by  juries  ;^'^  from  the 
striking  off  of  a  lien;'^'^  from  a  decree  of  partition  in  the  com- 
mon pleas  ;^°^  from  a  judgment  on  a  forfeited  recognizance  ;^°* 
from  the  traverse  of  an  inquisition  of  lunacy  which  had  been  tried 
according  to  the  course  of  the  common  law  ;^°*  from  the  proceed- 
ings on  an  inquisition  ad  damnum  according  to  the  course  of  the 
common  law;^°°  from  an  order  dismissing  an  appeal  from  the 
judgment  of  a  justice;"'  from  the  judgment  of  a  subordinate 
court  ;^°*  from  the  improvident  issuing  of  a  statutory  execution 
given  in  an  action  at  common  law.^°° 

a.    Distinction  between  the  three  kinds  of  appeals. 

While  these  three  kinds  of  appeals,  statutory,  certiorari,  and 
common  law,  are  all  called  simply  appeals  by  the  statute  of  1889, 
it  is  important  to  distinguish  the  differences  between  them  be- 
cause they  still  exist.  These  are  stated  by  Justice  Williams  in 
Rand  v.  King.^""  An  appeal  from  the  decree  in  all  equity  cases 
and  those  following  the  equity  forms  is  a  statutory  appeal,  and 
"it  brings  up  the  pleadings  and  the  evidence  on  which  the  decree 
rests,  and  makes  it  necessary  for  the  appellate  court  to  examine 
and  see  whether  the  decision  is  just  and  conscionible  on  the 
case  that  was  presented  to  the  chancellor  who  made  it."  On  a 
statutory  appeal,  therefore,  the  reviewing  court  may  deal  with  the 
merits  of  the  case,  may  look  into  the  facts  that  were  found  by 
the  jury.  A  certiorari,  as  we  have  seen,  brings  up  the  record 
only,  the  errors  which  appear  on  its  face ;  "the  merits  cannot  be 

150  Cathcart  v.  Commonwealth,  37  Pa.  108;  Guthrie  v.  Wilson,  40  Pa. 
430;  Warsaw  Township  v.  Knox  Township,  107  Pa.  301;  Montourville 
Borough  V.  Fairfield  Township,  112  Pa.  99. 

151  Brown  v.  Parkinson,  56  Pa.  336;  McGinnis,  74  Pa.  245. 

152  City  V.  Dungan,  23  W.  N.  C.  243. 

153  Laird's  Appeal,  i  Mona.  755 ;  Hawk  v.  Jones,  ^4  Pa.  127. 

154  Commonwealth  v.  Rhoads,  9  Pa.  488. 

155  McGinnis  v.  Commonwealth,  74  Pa.  245. 

156  Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  &  R.  411. 

157  Beale  v.  Dougherty,  3  Binn.  432. 

158  Wood  V.  Colwell,  34  Pa.  92. 

159  Hanover  Turnpike  Co.  v.  Craighead,  5  Pa.  470. 

160  134  Pa.  641,  64s.    See  §82. 
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inquired  into  upon  this  writ,  but  are  left  to  the  judgment  of 
the  court  below."  On  a  common  law  appeal  or  writ  of  error  "the 
judgment  is  reviewed  with  reference  to  alleged  errors  which  are 
pointed  out  by  exceptions  taken  to  the  action  of  the  trial  court 
at  the  time  when  the  rulings  are  made,  and  as  a  general  rule  the 
power  of  the  supreme  court  is  limited  to  the  questions  so  raised." 
Said  the  court  in  another  case,^°^  when  treating  of  a  writ  of 
error:  "We  are  limited  to  an  examination  of  the  decision  on 
points  of  law  and  evidence  which  were  excepted  to.  We  do  not 
look  through  the  whole  evidence  to  discover  what  facts  may 
have  been  found."  These  differences  still  exist  in  dealing  with 
appeals  because  they  are  fundamental  and  cannot  be  ignored. 

II.    From  What  Judgment  an  Appeal  Can  be  Taken. 

14.    Final  judgment,  (g) 

An  appeal  lies  only  to  a  final  judgment,  or  what  is  equivalent 
thereto,^"^  except  in  special  cases,  where  it  is  given  by  statute,  as 
on  a  judgment  quod  partito  fiat;^°^  or  the  refusal  of  judgment 
for  want  of  a  sufficient  affidavit  of  defense.^®*  In  this  respect,  it 
differs  from  a  certiorari,  which  lies  at  any  stage  of  the  proceed- 
ings; a  certiorari,  however,  from  the  common  pleas  to  an  alder- 
man or  justice  of  the  peace,  lies  only  after  judgment ;  it  is,  there- 
fore, in  the  nature  of  a  writ  of  error,  and  will  be  treated  of  here- 
after.^°°  A  final  judgment  in  such  a  one  as  will,  if  undisturbed, 
preclude  further  proceedings  in  the  cause;  and  the  object  of  the 
rule  is  to  prevent  a  multiplication  of  suits  by  a  removal  to  the 
supreme  court,  on  suggestion  of  error,  in  every  stage  of  the  pro- 

g    I  Vale  1047. 

161  Warsaw  Township  v.  Knox  Township,  107  Pa.  301,  304. 

162  Co.  Litt.  228  b.  Hill  V.  Irwin,  32  Pa.  314.  It  does  not  lie  to  an 
interlocutory  judgment,  for  want  of  an  appearance,  where  the  damages 
have  never  been  liquidated.  Snyder  v.  Flanigan,  6  I<eg.  &  Ins.  Rep.  11. 
Nor,  until  final  judgment  against  all  the  defendants.  Chadwick  v.  Ober, 
70  Pa.  264. 

163  Act  5  April  1842,  §is,  P.  L.  236. 

164  Act  18  April  1874,  P.  L.  64,  2  Purd.  §11,  p.  1436.  Under  this 
statute,  the  court  will  not  reverse,  except  for  clear  error  of  law.  Grif- 
fith V.  Sitgreaves,  81 J^  Pa.  378.  And  see  Philadelphia  v.  Philadelphia 
&  Reading  Railroad  Co.,  3  W.  N.  C.  492.  The  practice  in  such  case  is, 
to  dismiss  the  writ  without  prejudice.    Chartiers  Railway  Co.  v.  Hodgens, 

^^  Pa.  187. 

165  See  §141. 
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ceedings.^°°  A  judgment  nisi,  therefore,  is  final,  though  before 
the  expiration  of  the  four  days,  for  the  purposes  of  appeal.  The 
following  have  also  been  held  to  be  final  judgments  for  purposes 
of  review;  an  arrest  of  judgment;"^  an  order  reducing  the 
amount  of  judgment  ;^°*  or  making  an  assignment  of  a  judgment 
agairist  a  principal  and  bail  to  the  sureties  of  such  principal;^** 
an  order  awarding,^'"  quashing,^''  or  indefinitely  staying,^'^  exe- 
cution; and  an  order  dismissing  an  appeal  from  the  judgment 
of  a  justice.^"  In  the  orphans'  court,  the  words  of  the  statute 
give  an  appeal  from  any  "definitive  sentence  or  decree,"  and  this 
expression  is  somewhat  larger  than  "final  judgment;"  according- 
ly, it  is  held,  that  an  appeal  lies  from  an  order  appointing  a 
guardian,^'*  an  order  of  sale,"'  and  an  order  of  confirmation  of 
any  account  of  an  executor,  &c.,  whether  final  or  otherwise.^^" 

Error  will  not  lie,  however,  to  the  action  of  the  court  below, 
in  opening,^"  or  refusing  to  open,  a  judgment  i"^  nor  on  an  order 
to  stay  proceedings  on  a  judgment,  until  the  determination  of  a 
pending  proceeding,  "subject  to  such  further  order  of  the  court 
as  the  justice  of  the  case  may  then  require;^''  an  order  setting 
aside  a  reference  and  award  ;^*°  a  refusal  to  set  aside  an  execu- 

i66    Lewis  V.  Wallich,  3  S.  &  R.  411. 

167  Skinner  v.  Robeson,  4  Yeates  377;  Benjamin  v.  Armstrong,  2  S. 
&  R.  392. 

168  Fitzgerald  v.  Caldwell,  Add.  119. 

169  Burns  v.  Huntingdon  Bank,  i  P.  &  W.  395. 

170  Harger  v.  Washington  County,  12  Pa.  251 ;  Bunce  v.  Wightman, 
29  Pa.  335- 

171  Pontius  V.  Nesbit,  40  Pa.  309. 

172  O'Hara  v.  Pennsylvania  Railroad  Co.,  2  Grant  241. 

173  Beale  v.  Dougherty,  3  Binn.  436. 

174  Senseman's  Appeal,  21  Pa.  331. 
17s    Hess'  Appeal,  i  W.  255. 

176  Rhoads'  Appeal,  39  Pa.  186. 

177  Bower  v.  Blessing,  8  S.  &  R.  243;  Hill  v.  Irwin,  32  Pa.  314;  Put- 
ney V.  Collins,  3  Grant  72. 

178  Compher  v.  Anawalt,  2  W.  490;  Nice  v.  Bowman,  6  Pa.  26;  Kal- 
bach  V.  Fisher,  i  R.  323 ;  Braddee  v.  Brownfield,  2  W.  &  S.  271 ;  Skidmore 
V.  Bradford,  4  Pa.  296;  McKee  v.  Sanford,  25  Pa.  105;  Henry  v.  Brothers, 
48  Pa.  70;  Jones  v.  Dilworth,  63  Pa.  447.  The  act  4  April  1877,  P.  L. 
S3,  2  Purd.  §§i,  3,  p.  1437,  gives  an  appeal  from  the  decision  of  the  court, 
on  application  to  open  a  judgment  entered  on  a  warrant  of  attorney. 

179  O'Hara  v.  Pennsylvania  R.  Co.,  2  Grant  241. 

180  Erie  Bank  v.  Brawley,  8  W.  530;  Ranck  v.  Whitaker,  4  W.  N.  C. 
69.  Nor  to  an  order  reinstating  an  appeal  from  an  award,  which  had 
been  stricken  off.    Straub  v.  Smith,  2  S.  &  R.  382. 


Appeals.  1127 

tion,  where  nothing  on  the  record  shows  irregularity  ;'^^  a  refusal 
to  appoint  auditors,  on  petition  by  creditors,  against  the  repre- 
sentatives of  a  trustee  of  an  insolvent  ;^*^  a  judgment  quod  com- 
putet, in  an  action  of  account-render  ;^*^  a  refusal  to  strike  off  an 
appeal  from  a  justice,  or  from  an  award  of  arbitrators;^**  an 
opinion  of  a  court  on  a  case  stated,  where  it  does  not  appear  that 
any  judgment  was  rendered  ;^*^  a  decision  upon  a  plea  of  nul  tiel 
record,  upon  which  no  judgment  had  been  entered  ;^*''  a  judgment, 
or  even  a  decree  in  the  orphans'  court,  entered  pro  forma  and 
without  prejudice,  as  this  is,  in  effect,  making  the  supreme  court 
a  court  of  primary  jurisdiction  ;^*'  nor  on  a  decree  of  the  orphans' 
court,  ordering  a  trustee  to  file  an  account.^**  And  on  a  motion 
for  summary  relief,  there  is  no  bill  of  exceptions  to  evidence, 
and,  therefore,  no  appeal.^^^ 

15.    What  is  meant  by  final  judgment. 

What  is  meant  by  a  final  judgment  from  which  an  appeal  may 
betaken?  It  is  one  that  puts  an  end  to  the  action.  "A  judgment 
is  not  necessarily  final  as  long  as  there  remains  any  controverted 
question  of  law  or  fact  to  be  determined."^""  In  Commonwealth 
v.  McCleary,^"  the  court  said:  "Whenever  the  manifest  justice 
of  the  case  requires  it,  and  it  is  not  shown  that  the  first  judg- 
ment was  intended  to  be  final,  the  inclination  of  the  modern  cases 
is  to  hold  it  to  be  interlocutory  only." 

181  Neil  V.  Tate,  27  Pa.  208;  Gamble  v.  Woods,  53  Pa.  158. 

182  Wooley's  Estate,  6  Pa.  351. 

183  Beitler  v.  Zeigler,  i  P.  &.  W.  135. 

184  Kendrick  v  Overstreet,  3  S.  &  R.  357;  Gardner  v.  Lefevre,  i  P. 
&  W.  73;  Barclay  v.  Colwell,  4  W.  N.  C.  440. 

185  Harper  v.  Roberts,  22  Pa.  194.  Nor  to  a  judgment  on  a  case 
stated,  without  a  stipulation  to  that  effect.    Hughes  v.  Peaslee,  50  Pa.  257. 

186  Taggart  v.  Cooper,  i  S.  &  R.  502.  Nor  to  the  finding  of  the  court, 
in  a  case  tried  without  a  jury,  until  after  final  judgment;  the  case  is 
subject  to  exception  in  the  court  below.  Commonwealth  v.  Mitchell,  80 
Pa.  57. 

187  Kerr  v.  Pittsburg,  11  S.  &  R.  359;  West's  Appeal,  3  Pa.  92.  These 
decisions  have  not  been  expressly  overruled,  but  they  are  disregarded  in 
practice. 

188  Eckfeldt's  Appeal,  13  Pa.  171. 

189  Rogers  v.  Ratcliffe,  23  Pa.  184;  Calhoun  v.  Logan,  22  Pa.  47; 
Aurentz  v.  Porter,  48  Pa.  335. 

190  Coleman  v.  Nantz,  63  Pa.  178. 

191  92  Pa.  188.  See  discussion  of  the  subject  by  Mitchell,  J.,  in  Sted- 
man  v.  Poterie,  139  Pa.  100,  107. 
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The  test  of  finality  is  whether  or  not  the  party  against  whom 
the  judgment  or  decree  is  directed  is  precluded  from  further  ac- 
tion.^'^  Thus  there  may  be  an  appeal  from  a  decree  consenting  or 
refusing  to  set  aside  a  writ  of  execution  ;^^^  also  from  a  judgment 
confirming  or  striking  off  an  award  of  arbitrators;^'*  from  an 
award  ;^^°  from  an  order  making  absolute  a  rule  for  a  more  spe- 
cific statement  ;^^°  from  a  decree  of  divorce  ;^®'  from  an  order  for 
alimony  made  after  discontinuing  a  divorce  suit;^®*  from  a  de- 
cree concerning  the  payment  of  costs  in  an  interpleader  issue  ;^'" 
from  an  order  setting  aside  a  return  of  service  of  summons  on  a 
corporation ;''"'  from  an  order  refusing  to  set  aside  a  writ  of 
execution  f'^  from  a  rule  absolute  for  a  more  specific  state- 
ment;^"^ from  an  order  discharging  from  custody  a  person  ar- 
rested under  a  warrant  of  arrest  ;^°^  from  a  judgment  on  a  cer- 
tiorari to  a  justice  of  the  peace  in  an  attachment  proceeding 
under  the  act  of  1845  f*  from  an  order  appointing  a  receiver  f"^ 
from  a  decree  dismissing  exceptions  to  a  master's  report  ;^°*  from 
an  order  discharging  a  rule  to  open  a  judgment  of  ouster;""" 
from  a  judgment  in  assumpsit  for  a  certain  amount  or  that  can 
be  made  certain  by  calculation;'"'^  from  an  order  refusing  to 
set  off  one  judgment  against  another.""" 

192  Bradly  v.  Potts,  155  Pa.  418;  Feagley  v.  Norbeck,  127  Pa.  238; 
Packer  v.  Owens,  164  Pa.  185. 

193  Feagley  v.  Norbeck,  127  Pa.  238;  Pontius  v.  Nesbit,  40  Pa.  309; 
Packer  v.  Owens,  164  Pa.  185. 

194  Orlady  v.  M'Namara,  9  W.  192. 
19s    Wyn  V.  Bellas,  34  Pa.  160. 

196  Bradley  v.  Potts,  155  Pa.  418. 

197  Miller  v.  Miller,  3  Binn.  30;  Andrews  v.  Andrews,  5  S.  &  R.  374. 

198  Borckman's  Appeal,  2  Walk.  285. 

199  Black's  Appeal,  106  Pa.  344. 

200  Ben  Franklin  Coal  Co.  v.  Water  Co.,  25  Super.  Ct.  628. 

201  Packer  v.  Owens,  164  Pa.  185;  Long  v.  Lebanon  Nat.  Bank,  211 
Pa.  165. 

202  Bradly  v.  Potts,  155  Pa.  418. 

203  Morch  V.  Raubitschek,  159  Pa.  559. 

204  April  IS,  P.  L.  459,  2  Purd.  2151;  Strause  v.  Lawrence,  160  Pa. 
421. 

20s  New  Castle  R.  Co.'s  Appeal,  3  Walk.  281. 

206  Brynson  v.  Wood,  187  Pa.  366. 

207  Commonwealth  v.  O'Donnell,  188  Pa.  23. 

208  Hallowell  v.  Tenney  Canning  Co.,  16  Super.  Ct.  60. 
2og  Aber's  Case,  18  Super.  Ct.  no. 
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16.    No  appeal  can  be  taken  from  an  interlocutory  judgment,  (h) 

An  appeal  of  any  kind  cannot  be  taken  from  an  interlocutory 
judgment,  or  order  or  decree  which  does  not  finally  dispose  of  the 
subject  matter  in  controversy.^^"  This  rule  has  been  applied  on 
many  occasions.  Thus  there  can  be  no  appeal  from  the  refusal 
to  strike  off  a  mechanic's  lien  claim  ;^^^  or  a  municipal  lien,  or 
from  an  order  permitting  an  amendment  ;^^^  or  from  an  order 
striking  off  a  lien  after  the  issuing  of  a  scire  facias  f^^  or  from 
an  order  sustaining  in  part  exceptions  to  an  auditor's  report  and 
referring  the  matter  back  to  him  ;^^*  or  from  an  order  of  the  com- 
mon pleas  refusing  to  strike  off  an  appeal  from  arbitrators;^"" 
or  from  the  granting  of  a  rule  to  reconsider  an  order  striking 
off  an  appeal  from  a  magistrate  and  asking  to  have  it  rein- 
stated;^^* or  formerly  from  an  order  granting  a  preliminary  in- 
junction;^^' but  this  may  now  be  done  by  statute;*^*  or  from  the 
entry  or  refusal  of  a  nonsuit,^^'  but  only  from  the  refusal  of  the 
court  to  take  it  off  f^"  or  from  the  mere  opening  or  setting  aside 
a  judgment  until  it  is  finally  entered  in  favor  of  or  against  the 
defendant;"^  or  from  the  striking  off  of  a  dilatory  plfea;^^^  or 

h    I  Vale  1053. 

210  Shultz  V.  Bear  Creek  Ref.  Co.,  174  Pa.  287;  Palethorp  v.  Pale- 
thorp,  168  Pa.  102;  I  Vale  1053. 

211  Carter  v.  Caldwell,  147  Pa.  370;  Philadelphia  v.  Christman,  6 
Super.  Ct.  29. 

212  Philadelphia  v.  Christman,  6  Super.  Ct.  29. 

213  Orr  V.  Rogers,  29  Super.  Ct.   175. 

214  Moore  v.  Lincoln  Park  Co.,  196  Pa.  519. 

215  Schultz  V.  Bear  Creek  Ref.  Co.,  174  Pa.  287;  Drum  v.  Upinger,  9 
Super.  Ct.  404;  Powell  v.  Gayley,  9  Super.  Ct.  405. 

216  Cupple's  Woodenware  Co.  v.  Howe,  164  Pa.  85. 

217  Helbfsh  V.  Cotherman,  60  Pa.  444;  Oyer's  Appeal,  15  W.  N.  C.  513. 

218  Feb.  14,  1866,  P.  L.  28,  2  Purd.  §53,  p.  1424,  and  June  12,  1879, 
P.  L.  177,  2  Purd.  §54,  p.  1425;  Sheafer's  Appeal,  100  Pa.  379;  Bryner  v. 
Youghiogheny  Bridge  Co.,  190  Pa.  617;  i  Vale  1055  for  more  cases. 

219  Wallace  v.  Jameson,  179  Pa.  98. 

220  Reed  v.  Fidelity  &  Casualty  Co.,  189  Pa.  596;  Scranton  v.  Barnes, 
147  Pa.  461;  I  Vale  1056. 

221  Hill  V.  Irwin,  32  Pa.  314;  Citizens'  Association  v.  Hoogland,  87 
Pa.  326;  Jenkintown  Bank's  Appeal,  124  Pa.  337. 

222  Wallace  v.  Jameson,  179  Pa.  94.  Motions  for  change  of  venue 
to  quash  the  array  of  jurors,  pleas  in  abatement  to  the  jurisdiction  of  the 
court,  are  not  ordinary  subjects  of  certiorari,  as  they  are  mere  interlocu- 
tory steps  in  the  course  of  a  common  law  action.  Ibid. 
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from  any  order,  judgment  or  decree  which  is  expressly  made  con- 
ditional and  may  be  changed  ;^^^  or  from  an  order  appointing  a 
master  to  make  partition  of  real  estate  held  in  common  ;^^*  or 
from  an  order  awarding  an  inquest  of  partition  f^^  or  from  a  de- 
cree distributing  the  proceeds  of  a  sheriff's  sale  which  does  not 
dispose  of  the  whole  fund;"*  or  from  an  order  directing  a  pro- 
cedendo;^^' or  from  an  order  setting  aside  a  sheriff's  sale;^^*  or 
from  the  quashing  of  a  case  stated  and  granting  a  new  trial  on  the 
ground  that  it  does  not  disclose  facts  needful  to  an  intelligent 
judgment  ;^^°  or  from  an  order  requiring  money  to  be  paid  by  or 
to  a  receiver;^'"  or  from  an  order  granting  a  sheriff's  inter- 
pleader and  subsequently  awarding  an  issue  ;^^^  or  from  an  order 
refusing  to  dissolve  an  attachment  f^'^  or  from  the  refusal  of  the 
court  to  quash  a  foreign  attachment  ;^^^  or  from  an  order  made 
pending  an  action  at  law  on  petition  and  motion  under  the  statute 
of  1798,^^*  requiring  the  defendant  to  produce  on  the  trial  of  the 
case  papers  and  writings  in  his  custody  and  possession  f^^  or  from 
a  decree  overruling  a  demurrer  to  a  bill  in  equity  and  directing 
the  defendant  to  answer  ;^^^  or  from  an  order  overruling  de- 
fendant's demurrer  to  the  plaintiff's  statement  of  claim  in  an 
action  of  trespass  f^''  or  from  an  order  overruling  a  demurrer  to 

223  Offerle  v.  Reynolds  Lumber  Co.,  170  Pa.  29;  Lauer  v.  Lauer  Brew- 
ing Co.,  180  Pa.  593;  Commonwealth  v.  Blatt,  16  sPa.  213;  Hope  Hose 
Co.'s  Appeal,  2  W.  N.  C.  451. 

224  Robinson's  Appeal,  i  W.  N.  C.  239. 
22s    Gesell's  Appeal,  84  Pa.  238. 

226  Royer  v.  Tate,  i  P.  &  W.  227. 

227  Virtue  v.   Patterson,   17  S.  &  R.  249. 

228  Young's  Appeal,  2  P.  &  W.  380;  Hoffa's  Appeal,  82  Pa.  297. 

229  Commonwealth  v.  Howard,  149  Pa.  302.  When  a  case  stated  is 
quashed  the  action  stands  precisely  as  if  there  had  been  no  agreement 
concerning  such  a  case.    Ibid. 

230  Sykes  V.  Thornton,  152  Pa.  94. 

231  White  V.  Rech,  171  Pa.  82. 

232  Moss  V.  Mitchell,  174  Pa.  517;  Lafferty  v.  Corcoran,  175  Pa.  S; 
Slingluff  V.  Sisler,  193  Pa.  264;  Potter  v.  Graham,  8  Super.  Ct.  199. 

233  Slingluff  V.  Sisler,  193  Pa.  264 ;  Johnston  v.  Menagh,  4  Super.  Ct. 
154;  White  V.  Menagh,  4  Super.  Ct.  158;  Bellah  v.  Poole,  202  Pa.  71. 

234  Feb.  27,  1798,  3  Sm.  L.  303,  2  Purd.  §1,  p.  1487. 

23s  Logan  V.  Pennsylvania  R.  Co.,  132  Pa.  403;  Quinn  v.  Pennsyl- 
vania R.  Co.,  219  Pa.  24. 

236  Arnold  v.  Russell  Car  Co.,  212  Pa.  303;  Stuchul  v.  Stuchul,  233 
Pa.  229;  Stegmaier  v.  Keystone  Coal  Co.,  232  Pa.  140. 

237  Leedom  v.  Phila.  &  Trenton  St.  Rwy.  Co.,  217  Pa.  278. 
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a  libel  in  divorce  and  granting  the  libellant  leave  to  amend  ;^^'  or 
from  a  decree  appointing  a  master  to  conduct  a  meeting  of  the 
stockholders  of  a  corporation  ;-^°  or  from  an  interlocutory  judg- 
ment, order  or  decree  of  the  orphans'  court  f^'^  or  of  the  courts  of 
quarter  sessions  and  oyer  and  terminer  f*'^  or  from  an  order  fixing 
the  amount  of  a  bond  in  a  land  condemnation  proceeding  ;^*^  or 
from  a  citation  to  an  execution  to  file  an  inventory  or  from  an 
order  of  inquest  in  partition;^"  or  from  an  order  dismissing  a 
petition  for  an  order  to  suspend  a  receiver's  sale  until  the  receiver 
files  an  account  ;^^*  or  from  an  order  directing  judgment  non  ob- 
stante veredicto  in  faivor  of  a  garnishee  ;^*°  or  from  an  order 
directing  a  decree  to  be  prepared  in  accordance  with  the  findings 
of  the  trial  judge  in  an  equity  suit  ;^*''  or  from  a  decree  referring 
back  the  report  of  an  auditor  in  a  decedent's  estate  with  direc- 
tion that  he  make  distribution  in  accordance  with  the  opinion  of 
the  court  sustaining  exceptions  thereto  f^''  or  from  a  decree  which 
has  not  been  entered  ;^^*  or  from  an  order  making  absolute  a 
rule  granted  under  the  statute  prescribing  the  time  for  begin- 

238  Richardson  v.  Richardson,  193  Pa.  279. 

239  National  Transit  Co.  v.  U.  S.  Pipe  Line  Co.,  180  Pa.  224. 

240  Palethorp's  Estate,  160  Pa.  316;  Fleming's  Estate,  217  Pa.  279; 
Snodgrass'  Appeal,  96  Pa.  420;  Williams'  Estate,  140  Pa.  187;  Long's 
Estate,  168  Pa.  341.  When  a  verdict  on  a  feigned  issue  has  been  certi- 
fied back  to  the  orphans'  court  without  the  entry  of  any  judgment  there- 
on, no  appeal  in  the  nature  of  a  writ  of  error  can  be  taken  to  the  com- 
mon pleas.     Paxson's  Estate,  225  Pa.  204. 

241  Selin's  Grove  Road,  2  S.  &  R.  419;  Kiskiminitas  Township  Road 
Case,  32  Pa.  9;  McManus'  Appeal,  5  Super.  Ct.  65;  i  Vale  1065. 

242  Pittsburg  &  Western  R.  Co.  v.  Gamble,  204  Pa.  198;  Twelfth  St. 
Market  Co.  v.  Phila.  &  Reading  Terminal  R.  Co.,  142  Pa.  580;  Bland- 
burg  Water  Co.'s  Condemnation,  233  Pa.  230. 

243  Tressler's  Estate  228  Pa.  281. 

244  Hilliard  v.  Sterlingworth  Railway  Supply  Co.,  224  Pa.  132. 
24s    Keystone  Brewing  Co.  v.  Canavan,  218  Pa.  161. 

246  Kenworthy  v.  Equitable  Trust  Co.,  218  Pa.  286. 

247  Hoyt's  Estate,  232  Pa.   189. 

248  Griffiths  v.  Monongahela  R.  Co.,  232  Pa.  639.  See  Watkins  v. 
Hughes,  206  Pa.  526;  Kenworthy  v.  Equitable  Trust  Co.,  218  Pa.  286. 
The  court  in  Griffiths'  case  said:  "The  proper  practice  is  for  the  trial 
judge  to  report  a  form  of  decree  with  his  findings,  which  will  be  entered 
nisi  under  the  rule.  Then,  if  exceptions  are  filed,  a  final  decree  should  be 
formally  entered  when  the  exceptions  are  disposed  of,  whether  they  are 
sustained  or  overruled." 
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ning-an  action  of  ejectment  ;^**»  or  from  an  order  dismissing  a 
motion  for  judgment  on  the  whole  record  in  a  proceeding  on 
a  scire  facias  sur  municipal  claim  under  the  act  of  1901  ;"*'*'  or 
from  ah  order  discharging  a  defendant's  rule  to  show  cause 
why  the  service  of  a  bill  in  equity  on  a  person  named  as  the 
defendant's  agent  should  not  be  set  aside.^**'^ 

An  order  discharging  a  rule  to  strike  off  an  appeal  from  the 
report  of  county  auditors  settling  the  accounts  of  county  com- 
missioners is  interlocutory,  and  no  certiorari  nor  appeal  lies  until 
final  judgment.^^"  "The  proceeding,"  says  Justice  Dean,  "is 
wholly  statutory;  certiorari  or  appeal  does  not  lie  until  final  judg- 
ment, unless  sooner  expressly  given  by  the  statute. "^^°  Nor  does 
an  appeal  lie  from  a  rule  made  absolute,  to  strike  off  an  issue  on 
an  appeal  from  the  report  of  auditors,  if  the  condition  on  which 
the  rule  was  made  is  violated  by  premature  appeal. ''^^ 

17.    Matters  of  discretion. (i) 

An  appeal  does  not  lie  on  anything  that  is  matter  of  discretion 
in  the  court  below  ;^°^  therefore,  where  a  case  is  submitted,  by 
agreement  of  parties,  to  the  discretion  of  the  court,  no  writ  of 
error  lies  f^^  and  where  the  decision  is  committed  by  the  law  to 
the  discretion  of  the  primary  courts,  not  even  consent  of  parties 
can  give  the  supreme  court  jurisdiction.^^*  The  principal  matters 
that  have  been  held  to  be  within  the  discretion  of  the  inferior 
courts,  and,  therefore,  not  reviewable  on  error,  are  the  allow- 
ance or  refusal  of  new  trials  ;^°°  and  the  reasons  are  not  review- 
able, even  though  the  court  file  them  of  record  under  the  stat- 

i    I  Vale  1096. 

248a  Gabler  v.  Black,  210  Pa.  541.  For  Act  of  April  16,  1903,  amending 
others,  see  2  Purd.  §34,  p.  1304. 

248b  June  4,  P.  L.  364,  3  Purd.  §§94-108,  p.  2626;  Philadelphia  v.  Pera- 
herton,  206  Pa.  73.     See  also  Lipsky  v.  Stolzer,  236  Pa.  151. 

248c  Piatt  V.  Belsena  Coal  Mining  Co.,  191  Pa.  215. 

249  Moore's  Appeal,  203  Pa.  376. 

250  Ibid,  378. 

251  Huntingdon  County  v.  Mason,  21  Super.  Ct.  148. 

252  Renninger  v.  Thompson,  6  S.  &  R.  i;  Weidknecht  v.  Boyer,  2 
W.  N.  C.  638;  Gallagher  v.  Miller,  4  W.  N.  C.  165. 

253  Rogers  v.  Whiteley,  38  Pa.  137. 

254  McKee  v.  Sanford,  25  Pa.  105. 

25s  Werkheiser  v.  Werkheiser,  6  W.  &  S.  184;  Thompson  v.  Barkley, 
27  Pa.  263;  Howser  v.  Commonwealth,  51  Pa.  332. 
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y(.g.256  refusal  to  take  off  a  nonsuit  ;^^^  the  supervision  of  a 
sheriff's  sale  and  the  acknowledgment  of  his  deed;''^*  defects  of 
description  in  a  levy;^°''  allowing  one  judgment  to  be  set  off 
against  another  f^"  the  granting  or  refusing  of  an  issue  to  inform 
the  conscience  of  the  court  ;^^'^  the  amount  of  security  for  an  ap- 
peal from  a  decree  of  the  orphans'  court  f^^  refusal  of  stay  of  pro- 
ceedings in  a  bailbond  suit,  or  until  payment  of  costs  in  a  former 
suit  ;^°^  the  question  of  whether  its  own  rules  have  been  obeyed — 
as,  whether  the  witnesses  examined  were  going  witnesses,  as  spe- 
cified in  the  rule  \^^*  the  amendment  of  its  own  records  ;^^°  the  al- 
lowance or  disallowance  of  change  of  pleas,  and  other  amend- 
ments,^'^ except  amendments  of  right  under  the  acts  of  assem- 
yy.267  j^jj(j  generally,  matters  of  practice,  and  the  control  and 
direction  of  trial  and  its  incidents,  such  as  the  ordering  of  a  cause 
for  trial  or  continuance;^®^  refusal  of  a  continuance,  on  the  al- 

256  Burd  V.  Dansdale,  2  Binn.  80;  Wright  v.  Small,  2  Binn.  93;  Burke 
V.  Young,  2  S.  &  R.  383;  Cathcart  v.  Commonwealth,  37  Pa.  108;  Stokes 
V.  Burrell,  3  Grant  241. 

257  Wallace  v.  Cooper,  2  W.  108. 

258  Sloan's  Case,  8  W.  194;  Rees  v.  Berryhill,  i  W.  263;  Braddee  v. 
Brownfield,  2  W.  &  S.  271 ;  Laird  v.  McCarter,  2  W.  N.  C.  213.  The  set- 
ting aside  of  a  sheriffs  sale.  Young's  Appeal,  2  P.  &  W.  380;  Hoffa's 
Appeal,  82  Pa.  297.  In  special  cases,  the  supreme  court  will  review  the 
action  of  the  orphans'  court  as  to  their  discretion  in  setting  aside  a  sale; 
but  in  such  a  case,  a  special  allocatur  will  be  required.  Haslage's  Appeal, 
37  Pa.  440- 

iS9  Donaldson  v.  Bank  of  Danville,  20  Pa.  245. 

260  Wellock  V.  Cowan,  16  S.  &  R.  318 ;  Burns  v.  Thornburgh,  3  W.  78. 

261  Scheetz's  Appeal,  35  Pa.  88. 

262  Koch's  Estate,  4  R.  268;  Chew's  Case,  8  W.  &.S.  375;  Common- 
wealth V.  Judges,  10  Pa.  37. 

263  Roop  V.  Meek,  6  S.  &  R.  S42;  Withers  v.  Haines,  2  Pa.  435. 

264  McCormick  v.  Irwin,  35  Pa.  118.  See  Green  v.  Robertson,  3  Green 
124. 

26s    Commonwealth  v.  Hultz,  6  Pa.  469. 

266  Ordroneaux  v.  Prady,  6  S.  &  R.  510;  Clymer  v.  Thomas,  7  S.  & 
R.  178;  Burk  V.  Huber,  2  W.  306;  Caldwell  v,  Thompson,  i  R.  370;  Cald- 
well V.  Remington,  2  W.  132;  Davis  v.  Church,  i  W.  &  S.  240;  Withers  v. 
Haines,  2  Pa.  435;  Conroe  v.  Conroe,  4  Pa.  198;  Mishler  v.  Common- 
wealth, 62  Pa.  55. 

267  NewHn  v.  Palmer,  11  S.  &  R.  98;  Clymer  v.  Thomas,  7  S.  &  R. 
178;  Proper  v.  Luce,  3  P.  &.  W.  65;  Commonwealth  v.  Mechlin,  2  W.  130; 
Mechanics'  &  Tradesmen's  Insurance  Co.  v.  Spang,  S  Pa.  113. 

268  Porter  v.  Lee,  26  Pa.  412. 
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lowance  of  an  amendment;^*'  refusal  to  postpone  the  trial  of  a 
case,  until  after  that  of  one  lower  on  the  list,  on  which  it  is  al- 
leged to  depend,  unless  there  be  a  violation  of  a  plain  legal 
right j^'"  allowance  or  refusal  of  a  discontinuance;^'^  the  order 
of  addressing  the  jury;^'^  the  course  of  examination  of  wit- 
nesses;"' the  order  of  evidence,  such  as  the  introduction  of  re- 
butting testimony,  the  reading  of  a  deed,  before  proof  of  its  ex- 
ecution, &c.  ;"*  the  introduction  of  new  evidence,  after  parties 
have  closed;^"*  the  number  of  concurrent  witnesses  a  party  will 
be  allowed  to  examine  on  one  point  ;^'°  the  decision  on  an  appli- 
cation to  discharge  a  jury  during  a  trial  ;^''  allowing  papers  to  go 
out  with  the  jury;^'^  irregularities  in  the  conduct  of  the  jury;^" 
putting  into  form  or  amending  verdicts;^*"  and  whether  a  party 
was  misled  by  misnomer  of  the  place  of  taking  depositions.^'^ 
Whether  the  decision  of  the  court  below  upon  the  sufficiency  of 
the  proof  of  a  witness's  inability  to  attend,  so  as  to  allow  his 
deposition  to  be  read,  is  reviewable  or  not,  is  a  question  of  some 
doubt;  the  later  cases  appear  to  affirm  that  it  is.^^^  But,  though 
error  will  not  lie  to  the  exercise  of  a  judicial  discretion,  yet  for 
excess  of  power,  the  act  may  be  annulled.^*' 

Matters  purely  within  the  discretion  of  the  trial  court  cannot 

269  Tassey  v.  Church,  4  W.  &  S.  141 ;  Farmers'  &  Mechanics'  Ins.  Co. 
V.  Simmons,  30  Pa.  299 ;  Walthour  v.  Spangler,  31  Pa.  523. 

270  Postens  V.  Postens,  3  W.  &  S.  182. 

271  Evans  V.  Clover,  i  Grant  164. 

272  Richards  v.  Nixon,  20  Pa.  19;  Commonwealth  v.  Contner,  21  Pa. 
274;  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  474;  Smith  v.  Frazier,  53  Pa. 
226. 

273  Schnable  v.  Doughty,  3  Pa.  395 ;  Carey  v.  Bright,  58  Pa.  70. 

274  Helfrich  v.  Stem,  17  Pa.  143;  Garrigues  v.  Harris,  17  Pa.  344; 
Lauchner  v.  Rex,  20  Pa.  464;  Smith  v.  Myler,  22  Pa.  36;  Collins  v.  Freas, 
']7  Pa.  493;  Columbia  Bridge  Co.  v.  Kline,  Bright.  320. 

275  Frederick  v.  Gray,  10  S.  &  R.  182;  Hake  v.  Fink,  9  W.  336;  Barn- 
hart  V.  Pettit,  22  Pa.  13s ;  Moloney  v.  Davis,  48  Pa.  512. 

276  Jatho  V.  Passenger  Railway  Co.,  4  Phila.  24. 

277  Evans  V.  Mengel,  3  Pa.  239;  Winsor  v.  Regina,  6  B.  &  S.  298. 

278  Spence  v.  Spence,  4  W.  165. 

279  United  States  v.  Gillies,  Pet.  C.  C.  159. 

280  Keen  v.  Hopkins,  48  Pa.  445. 

281  Gibson  v.  Gibson,  20  Pa.   11. 

282  Pipher  v.  Lodge,  16  S.  &  R.  214;  Dennison  v.  Fairchild,  7  W.  309; 
Beitler  v.  Study,  10  Pa.  418 ;  Porter  v.  Wilson,  13  Pa.  648. 

283  Catlin  V.  Robinson,  2  W.  373. 
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be  reviewed  on  appeal  unless  it  has  been  clearly  abused.^**  Said 
Justice  Dean:  "Before  the  acts  of  April  4,  1877,  and  May  20, 
1891,  no  appeal  from  the  decree  refusing  to  open  a  judgment 
would  have  been  entertained  by  this  court;  since  these  acts  the 
losing  party  can  have  the  action  of  the  court  reviewed.  But  the 
discretion  of  the  common  pleas,  so  long  exercised,  and  in  all  cases 
conclusive,  has  by  no  means  been  taken  away  by  this  legislation. 
The  proceeding  has  only  been  turned  into  an  equitable  one,  to  be 
decided  in  accordance  with  equitable  principles."^*"  And  in  a  re- 
cent case  the  court  remarked:  "The  judge  of  the  common  pleas 
is  in  a  much  better  position  to  reach  a  correct  conclusion  from 
conflicting  testimony  than  we  are,  and  his  order  opening  a  con- 
fessed judgment  will  not  be  reversed  except  for  manifest 
error. "^'*  This  rule  has  been  applied  on  many  occasions;  in  re- 
fusing an  application  to  open  a  judgment  f^''  from  an  order  or  de- 
cree of  the  orphans'  court  f^^  for  refusing  to  grant  a  new  trial  ;^'° 
or  to  quash  an  indictment  ;^°°  or  for  refusing  to  grant  letters  by 
a  register  ;^°^  or  from  a  refusal  to  amend  a  record  ;^°^  or  from 
the  refusal  of  the  court  below  to  open  a  decree  in  equity  on  the 
ground  of  after-discovered  evidence  ;^°'  or  from  a  decree  entered 
pro  forma  without  a  hearing;^"*  or  from  a  decree  directing  that 
an  execution  and  levy  be  suspended  ;^°^  or  from  the  refusal  of  a 
court  to  order  a  credit  on  a  judgment  ;^°*  or  from  the  refusal  of 

284  Mix  V.  North  Am.  Co.,  209  Pa.  636;  Felts  v.  Del.,  Lack.  &  Western 
R.  Co.,  160  Pa.  503;  McCoy's  Estate,  23  Super.  Ct.  282;  Zugsmith  v. 
Rosenblatt,  15  Super.  Ct.  296;  Moosic  Borough,  12  Super.  Ct.  353;  Old 
Forge  Borough,  12  Super.  Ct.  359. 

28s    Commonwealth  v.  Mellet,  196  Pa.  243,  244. 

286  Fox  V.  Loller,  229  Pa.  541 ;  Massey  v.  Blair,  176  Pa.  34, 

287  Augustine  v.  Wolf,  215  Pa.  558;  Parrish  v.  Felts,  215  Pa.  654; 
Gottlieb  V.  Middleberg,  23  Super.  Ct.  525;  McCuUough  v.  Kinnan,  31 
Super.  Ct.  557;  Blake  Tobacco  Co.  v.  Posluszsy,  31  Super.  Ct.  662. 

288  Bower's  Appeal,  84  Pa.  311. 

289  McGiffin  V.  Swanson  Grocery  Co.,  29  Super.  Ct.  431 ;  Murtland  v. 
English,  214  Pa.  325;  Mathushek  Piano  Mfg.  Co.  v.  Engberry,  30  Super. 
Ct.  543;  Hanforth  v.  Tarentum  Traction  Pass.  R.  Co.,  213  Pa.  365. 

290  Commonwealth  v.  Edmiston,  30  Super.  Ct.  54. 

291  Wilkey's  Appeal,  108  Pa.  567. 

292  Kendig's  Appeal,  82  Pa.  68. 

293  Acuff's  Appeal,  3  Montg.  loi. 

294  Wilbur's  Appeal,  10  W.  N.  C.  loi. 

295  Bank's  Appeal,  23  W.  N.  C.  359- 

296  McLean  v.  Bindley,  114  Pa.  559- 

13 


ri36        Common  Law  Practice  in  Pennsylvania. 

a  court  to  set  aside  a  decree  of  adoption  ;^''  or  from  a  refusal  to 
allow  a  bill  of  particulars  f **  from  a  decree  dismissing  a  petition 
to  revoke  a  final  decree  of  divorce  ;^°°  or  from  a  decision  on  a 
question  of  practice  ;""•  from  the  recommittal  of  a  report  to  a 
referee;'"^  for  recommending  a  special  verdict ;^"^  for  amending 
a  verdict  i^"^  for  its  refusal  to  grant  relief  to  a  railroad  company 
against  excessive  damages  f°*  for  refusing  an  attachment  to  com- 
pel the  taking  of  testimony  f"  for  a  summary  conviction,  which 
on  its  face  gives  the  court  jurisdiction;'"®  for  an  interlocutory 
order  for  the  payment  of  money  by  or  to  a  receiver  i^"''  an  order 
directing  the  acknowledgment  of  a  sheriff's  deed;^°®  for  a  re- 
fusal to  grant  a  change  of  venue ;'°°  for  refusing  to  quash  a  peti- 
tion in  a  contested  election  case;'^"  for  refusing  to  answer  a 
question  of  law  without  a  request  to  find  the  facts  on  which  the 
answer  is  predicated  f^^  for  distributing  the  funds  of  a  forfeited 
recognizance.^^^  As  the  courts  have  discretionary  power  in  all 
these  matters  their  action  will  not  be  reviewed  in  most  of  them, 
and  in  none  will  their  action  be  set  aside  unless  there  has  been  a 
clear  abuse  of  their  power.  But  when  a  court  grants  a  severance 
of  parties  in  a  case  not  calling  for  such  exercise  of  discretion,  the 
judgment  may  be  reversed. '^^ 

Again,  after  evidence  has  been  received  without  objection  the 
refusal  to  strike  it  out  cannot  be  reviewed.    The  only  course  is  to 

■297  Lewis'  Appeal,  10  At.  126. 

298  Commonwealth  v.   Powell,  23  Super.   Ct.  370;   Commonwealth  v. 
Shoener,  25  Super.  Ct.  526. 

299  Given  V.  Given,  25  Super.   Ct.  467. 

300  Christine  v.  Whitehill,  16  S.  &  R.  98;  Robeson  v.  Whitesides,  16 
S.  &  R.  320. 

301  Gratz  V.  Phillips,  14  S.  &  R.   144. 

302  Bait.  &  Ohio  R.  Co.  v.  School  District,  30  P.  L.  J.  187. 

303  Cohn  V.  Scheuer,  115  Pa.  178. 

304  Pennsylvania  R.  Co.  v.  Spicker,  105  Pa.  142. 

305  Commonwealth  v.  Bucieri,  153  Pa.  535. 

306  Commonwealth  v.  Ralston,  29  Super.  Ct.  426. 

307  Sykes  V.  Thornton,  152  Pa.  94. 

308  Smith  V.  Hutchinson,  3  Walk.  254. 

309  Felts  V.  Del.,  Lack.  &  Western  R.  Co.,  160  Pa.  503. 

310  Moock  V.  Conrad,  155  Pa.  586. 

311  Warsaw  Township  v.  Knox  Township,  107  Pa.  301. 

312  Commonwealth  v.  Justice,  34  Pa.  165. 

313  Helfenstein  v.  Leonard,  50  Pa.  461. 
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request  the  court  to  instruct  the  jury  to  disregard  the  testimony 
and  if  the  request  be  refused  to  assign  this  as  error.'" 

18.  Special  statutory  regulations. 

In  addition  to  these  general  rules,  there  are  special  cases,  in 
which  the  decision  of  the  lower  court  is  made  final  by  statute; 
such  as  the  decision  of  the  common  pleas  on  certiorari  to  a  jus- 
tice's court;  in  such  cases,  it  is  provided  by  the  act  of  1810,'^^ 
that  the  judgment  of  the  court  of  common  pleas  shall  be  final, 
and  no  writ  of  error  shall  issue  thereon.  In  such  case,  an  award 
of  execution  for  the  costs  on  a  reversal  (though  erroneous),  is 
as  much  a  part  of  the  judgment,  as  the  reversal  itself,  and  cannot 
be  reviewed  f^^  if  a  writ  of  error  be  sued  out  in  such  case,  it  will 
be  quashed,  as  having  been  improvidently  issued.'^'  The  judgment 
of  the  common  pleas  cannot  be  reviewed,  even  on  the  ground  of 
want  of  jurisdiction  in  the  justice — the  court  below  having  passed 
upon  that  question,  though  it  was  erroneously  decided.^^*  But 
this  provision  is  confined  to  cases  in  which  the  justice  exercises 
jurisdiction,  under  the  act  of  1810;  where  a  subsequent  statute 
confers  jurisdiction  upon  justices  of  the  peace,  to  proceed  in  a 
different  manner  from  that  prescribed  by  that  act,  the  judgment 
of  the  common  pleas,  on  certiorari,  may  be  reviewed  by  the  su- 
preme court.^^°  A  writ  of  error  does  not  lie  to  a  judgment  on 
habeas  corpus;'^"  nor  to  an  inquisition  finding  a  person  to  be  a 
lunatic  f^^  nor  to  a  decree  distributing  the  proceeds  of  a  forfeited 
recognizance  in  the  quarter  sessions.'^^ 

19.  An  appeal  may  be  premature,  (j) 

An  appeal  may  also  be  premature.    Thus  an  appeal  taken  be- 

j    I  Vale  918. 

314  McDyer  v.  East  Pennsylvania  R.  Co.,  227  Pa.  641 ;  Ashton  v. 
Sproule,  35  Pa.  492;  Oswald  v.  Kennedy,  48  Pa.  9;  Yeager  v.  Weaver, 
64  Pa.  425;  Geist's  Appeal,  104  Pa.  351. 

315  5  Sm.  L.  171,  2  Purd.  §  71,  p.  1452- 

316  Silvergood  v.  Storrick,   i  W.  532 

317  Cozens  V.  Dewees,  2  S.  &  R.  112;  Johnson  v.  Hibbard,  3  Wh.  12; 
Castor  v.  Cloud,  2  W.  N.  C.  252. 

318  Borland  v.  Ealy,  43  Pa.  in. 

319  Commonwealth  v.  Burkhart,  23  Pa.  521;  Zimmerly  v.  Road  Com- 
missioners, 25  Pa.  134. 

320  Russell  V.  Commonwealth,  i  P.  &  W.  82. 

321  Ex  parte  Gest,  9  S.  &  R.  317.  See  Commonwealth  v.  Beaumont, 
4  R.  366. 

322  Commonwealth  v.  Justice,  34  Pa.  165. 
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fore  judgment  is  entered  is  premature  and  may  be  quashed,^'  or 
before  the  payment  of  the  jury  fee  and  the  entry  of  judgment 
after  refusal  of  new  trial;'"*  or  before  any  judgment  whatever 
has  been  entered  in  the  court  below.'"®  Thus,  no  appeal  lies  from 
the  opinion  of  a  judge,  on  a  case  stated,  which  does  not  provide 
for  the  entry  of  judgment,  and  on  which  no  judgment  was  en- 
tered.'"' 

A  certiorari  also  on  a  rule  to  pay  money  into  court  taken 
against  a  sheriff,  is  premature  if  taken  before  an  attachment  is 
issued  against  him.'"'  So  is  an  appeal  from  an  order  directing  a 
bond  to  be  filed  before  a  report  has  been  made  by  viewers ;'"'  so  is 
an  appeal  from  a  decree  ordering  the  dissolutoin  of  a  partnership 
and  the  appointment  of  a  receiver,  but  without  stating  an  ac- 
count ;'"'  likewise  an  order  under  a  rule  for  an  attachment  against 
a  witness  directing  that  the  proceedings  shall  stand  over  until  a 
day  named  to  give  the  witness  an ■  opportunity  to  testify;""  also 
from  the  award  of  a  judgment  of  a  referee  until  after  the  final 
judgment  of  the  court  on  exceptions  filed  with  the  referee.*'^ 
But  an  appeal  is  not  premature  on  exceptions  to  a  master's  report 
wherein  the  decree  entered  is,  "exceptions  dismissed.""" 

III.    Who  May  Maintain  Appeals. 
20.    Acts  of  iSSg  and  1722. (k) 

Next  may  be  considered  the  parties  to  appeals.  The  law  of 
1889  calling  all  the  several  modes  of  appeal,  appeals,  affected  no 
change  in  the  rights  or  capacities  of  parties  to  take  appeals.  By 
this  act  they  have  been  neither  enlarged  nor  abridged.  By  the  act 
of  1722,  therefore,  if  any  person  shall  find  himself  aggrieved 
with  the  judgment  of  any  court  of  record,  it  shall  be  lawful  for 

k    I  Vale  899;  2  Vale  4590,  4618. 

323  Philadelphia  v.  Miller,  27  Super.  Ct.  11 ;  Kimmel  v.  Johnson,  18 
Super.  Ct.  429;  Wolf  v.  Wilson,  25  Super.  Ct.  266. 

324  Wolf  V.  Wilson,  25  Super.  Ct.  a66. 

325  Watkins  v.  Hughes,  206  Pa.  506;  see  Hamilton  v.  Yocum,  108  Pa. 
304;  Harper  v.  Little,  i  P.  L.  J.  106. 

326  Harper  v.  I/ittle,  i  P.  L.  J.  106. 

327  Franklin  Township  v.  Osier,  91  Pa.  160. 

328  Lake  Erie  Limestone  Co.'s  Petition,  188  Pa.  509. 

329  Pantall  v.  Mclntyre,  197  Pa.  520. 

330  International  Coal  Mining  Co.  v.  Pennsylvania  R.  Co.,  214  Pa 
474- 

331  Kille  V.  Reading  Iron  Works,  134  Pa.  225 

332  Bryson  v.  Wood,  187  Pa.  366. 
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him  to  have  his  writ  of  error;  which  shall  be  granted  him,  of 
course,  in  such  manner  as  other  writs  of  error  are  granted,  and 
made  returnable  to  the  supreme  court.'''  This  act,  it  will  be  per- 
ceived, gives  a  writ  of  error,  as  a  matter  of  right,  to  "the  party 
aggrieved,"  and,  therefore,  the  party  against  whom  the  judg- 
ment is  rendered,  may  sue  out  a  writ  of  error,  as  of  course,  un- 
less he  has  precluded  himself  from  so  doing  by  a  release  of  errors. 
But  a  party  may  bind  himself  not  to  take  out  a  writ  of  error;"* 
and  if  a  writ  of  error  be  sued  out,  in  fraud  of  the  agreement,  it 
will  be  quashed,  with  costs.""  "It  would  be  a  scandal  to  the  ad- 
ministration of  justice,  if  such  writ  were  supported.""^  Thus,  a 
writ  of  error  cannot  be  sustained,  where  a  cause  has  been  refer- 
red, with  an  agreemnet  that  no  exception  should  be  filed  to  the 
award  ;"^  nor  where  a  case  stated  is  submitted  to  the  court,  with 
an  agreement  that  their  opinion  shall  be  conclusive  between  the 
parties."'  So,  an  executor  cannot  sue  out  a  writ  of  error  to  a 
scire  facias  against  him,  where  his  testator  has  agreed  that  no 
writ  of  error  should  be  brought  in  that  action."'  A  party  who 
receives  the  amount  of  a  judgment  in  his  favor,  cannot  subse- 
quently have  a  writ  of  error  to  reverse  the  same;'*"  so,  if  he  en- 
force his  judgment  by  execution  ;'*^  but  entering  security  for  stay 
of  execution,  is  not  a  waiver  of  the  right  to  bring  error  ;'*^  nor 
is  an  agreement  to  the  entry  of  a  judgment,  without  prejudice  to 
the  rights  of  the  defendant.'*' 

21.    Party  aggrieved. 

As  a  general  rule,  an  appeal  lies  only  for  a  party  or  privy  to 

333  I  Sra.  L.  138,  2  Purd.  §i,  p.   1328. 

334  Cunckle  v.  Dripps,  3  P.  &.  W.  291;  Philadelphia  v.  Elvins,  i  W. 
N.  C.  7;  Atlantic  Petroleum  Storage  Co.  v.  Kaiser,  i  W.  N.  C.  20. 

335  Commonwealth  v.  Johnson,  6  Pa.  136;  Davis  v.  Hood,  13  Pa.  171; 
Bocleau  v.  Phillips,  i  Ash  92;  Bonniwell  v.  Hopson,  3  W.  N.  C.  492. 

336  Cunckle  v.  Dripps,  3  P.  &  W.  291.  But  the  rule  does  not  apply 
to  a  judgment  of  imprisonment  for  life,  in  a  criminal  case.  Smith  v. 
Commonwealth,  14  S.  &  R.  69. 

337  Andrews  v.  Lee,  3  P.  &  W.  99;  Rogers  v.  Playford,  12  Pa.  181. 
And  see  Keystone  Bank  v.  Ashton,  34  L.  I.  ii5- 

338  Galbreath  v.  Colt,  4  Yeates  551. 

339  Wright  V.  Nutt,  i  T.  R.  388- 

340  Laughlin  v.  Peebles,  i  P.  W.  ii4- 

341  Smith  V.  Jack,  2  W.  &  S.  loi ;  UUery  v.  Clark,  18  Pa.  148;  Hale 
V.  Lacy,  37  Pa.  366. 

342  Ranck  v.  Becker,  12  S.  &  R.  412. 

343  Weidner  v.  Matthews,  11  Pa.  339. 
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the  record,  or  one  who  is  aggrieved  by  the  judgment.*"  When- 
ever the  rights  which  a  third  person  might  have  in  a  judgment, 
or  against  it,  are  open  to  inquiry  in  a  collateral  proceeding,  he  is 
excluded  from  the  right  of  appeal.^*^  An  executor  or  admin- 
istrator, however,  may  have  an  appeal  on  a  judgment  against 
his  testator  or  intestate  ;^*^  and  an  assignee  for  the  benefit  of 
creditors,  on  a  judgment  against  his  assignor  ;^*^  and  the  sure- 
ties of  an  administrator  may  appeal  from  a  decree  against 
him.***  So,  a  terre-tennant,  who  is  aggrieved  by  the  judgment, 
may  sue  out  an  appeal;^*"  and  he  may  do  so,  in  his  own  name, 
properly  describing  the  record  in  the  body  of  the  appeal.^^" 

22.    Parties  in  interest. 

A  party  who  is  not  directly  interested  in  the  judgment  order  or 
decree  sought  to  be  reviewed  cannot  take  an  appeal,*^^  for  ex- 
ample, a  stakeholder,^^^  but  the  right  of  appeal  belongs  to  every 
person  who  in  a  legal  sense  is  aggrieved.  Whoever,  therefore, 
stands  in  a  cause  as  the  legal  representative  of  interests  which 
may  be  injuriously  affected  by  the  decree  in  a  license  case  is 
within  the  meaning  of  the  law.*'^  But  a  representative  appellant 
must  show  that  he  in  his  own  person  is  aggrieved  f^*  and  whether 
he  is  a  proper  party  appellant  is  a  question  for  the  appellate 
court.^°= 

Who  then  has  an  adequate  interest  to  support  an  appeal?  A 
surety  in  a  suit  on  an  administrative  bond;^^®  the  judgment 
creditors  of  a  deceased  insolvent  ;*°'  a  sheriff  from  a  decree  of 

344  Steel  v.  Bridenbach,  7  W.  &  S.  150;  Hylton  v.  Brown,  i  W.  C.  C. 
348. 

345  Morris  v.  Garrison,  27  Pa.  227. 

346  Com.  Dig.  tit.  "Pleading." 

347  Act  13  June,  1840,  §9  P.  L.  691,  2  Purd.  §25,  p.  1905. 

348  Garber  v.  Commonwealth,  7  Pa.  265.  They  may  also  maintain  a 
bill  of  review.     Bishop's  Estate,  10  Pa.  469. 

349  Cadmus  v.  Jackson,  52  Pa.  295 ;  Read  v.  Huzulton,  27  1,.  I.  198. 

350  Finney  v.  Crawford,  2  W.  294. 

351  Lawrence  County's  Appeal,  67  Pa.  87;  Pereyra's  Appeal,  126  Pa. 
220;  Spellman  v.  Scranton,  17  Super.  Ct.  223. 

352  Crawford  v.  Shriver. 

353  Gibbony's  Appeal,  2   Super.   Ct.  323. 

354  Spellman  v.  Scranton,   17  Super.  Ct.  223. 

355  Allen's  Estate,  16  Phila.  374. 

356  Garber  v,  Commonwealth,  7  Pa.  265.  See  Yung's  Estate,  199  Pa. 
35. 

357  Watson  v.  Williard,  9  Pa.  89. 
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distribution  where  the  money  is  in  his  hands  f^^  a  property  owner 
aggrieved  by  an  award  of  damages  for  laying  out  a  street;^"* 
the  holder  of  a  mortgage  given  by  an  heir  on  his  interest  in  an 
ancestor's  lands  from  the  probate  of  a  will  f^"  the  owner  of  prem- 
ises from  an  order  directing  the  transfer  of  a  liquor  license  f ^"^ 

any  member  of  a  corporation  from  an  amendment  to  its  char- 
ter.382 

On  the  other  hand  a  surety  on  an  administrative  bond  cannot 
appeal  in  a  matter  not  connected  with  the  administrative  ac- 
count ;^°*  nor  any  person  from  a  decree  of  distribution  who  is  not 
aggrieved  thereby  ;^°*  nor  an  insolvent  from  a  rule  secured  by  an 
unsecured  creditor  to  show  cause  why  a  receiver  should  not  be 
appointed  ;'^^  nor  citizens  and  taxpayers  who  have  been  refused 
the  right  to  intervene  in  a  proceeding  in  the  quarter  sessions.^^" 
But  an  appeal  can  be  quashed  on  the  ground  that  the  appellant 
has  no  longer  an  interest  in  the  property  where  the  conveyance 
does  not  appear  on  the  record.^"' 

A  party  has  no  standing  in  the  court  below  to  appeal  when 
leave  has  been  granted  him  to  withdraw  from  the  case  on  pay- 
ment of  costs  which  have  not  been  paid.^'*  Nor  have  the  de- 
fendants in  a  bill  for  an  account  of  a  partnership  interest  who 
admit  their  possession  and  their  liability  to  account  to  the  real 
owner  any  standing  to  appeal  from  a  decree  confirming  the  report 
of  a  master.'^^  Again,  as  a  mother  has  no  right  of  action  for 
an  injury  to  a  minor  child  not  resulting  in  death,  a  judgment  re- 
covered by  her  will  be  reversed  on  appeal,  even  though  the  ob- 
jection was  not  made  in  the  court  below.^'" 

358  Hatnner  v.  Griffith,  i  Grant  193. 

359  Bachelor's  Appeal,  90  Pa.  207;  Act  of  June  13th,  1874,  P.  I,.  283, 
2  Purd.  §11,  p.  1401. 

360  Cosgrove's  Estate,  28  Pa.  L.  J.  272. 

361  McCabe's  Case,  11  Super.  Ct.  560. 

362  Grand  Lodge,  no  Pa.  613. 

363  Rise's  Estate,  5  W.  157. 

364  McAllister's  Appeal,  59  Pa.  204;  Tierman's  Estate,  33  L,.  I.  24. 
36s     Good's  Case,  21   Super.  Ct.  625. 

366  Hower's  Appeal,  127  Pa.  134. 

367  Kreamer  v.  Fleming,  191  Pa.  534.  For  need  of  record  to  show 
interest  see  Connor  v.  Schieldt,  16  Super.  Ct.  88;  Gallagher  v.  Miller, 
2  W.  N.  C.  241. 

368  Eichart's  Estate,  155  Pa.  59. 

369  Crawford  v.  Shriver,  139  Pa.  239. 

370  Kelly  V.  Pittsburg  &  Birmingham  Traction  Co.,  204  Pai  623. 
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23.  Several  parties. 

Where  there  are  several  plaintiffs,  they  must  all  join  in  an 
appeal,  and  the  dissent  or  release  of  one  is  a  bar  to  the  prosecu- 
tion of  the  writ  by  the  others;  but  when  defendants  bring  the 
writ,  it  is  to  discharge  themselves  from  the  judgment,  and  there 
is,  therefore,  no  joint  right.'^^  The  appeal,  however,  must  be 
brought  in  the  name  of  all  the  defendants,  if  they  are  all  living 
and  aggrieved  by  the  judgment;  and  if  any  of  them  refuse  to 
join  in  the  prosecution,  they  must  be  summoned  to  the  court  of 
error,  and  severed ;  after  which,  they  never  again  can  maintain  an 
appeal,  but  he  who  sued  out  the  appeal  may  go  on  alone.  It  does 
not  appear  that  the  process  of  summons  and  severances  has  ever 
been  used  in  the  supreme  court;  it  is  probable,  that  the  court 
would  proceed  in  a  less  formal  way,  by  laying  a  rule  on  those  pep 
sons  named  as  plaintiffs  in  the  writ  of  error,  and  not  appearing, 
either  to  appear  and  join  in  the  prosecution,  or  submit  to  be  sev- 
ered.^^^ 

24.  Executors  and  administrators. 

With  respect  to  representative  parties,  executors  or  adminis- 
trators who  have  no  interest  in  the  distribution  of  a 'decedent's 
estate,  cannot  appeal  from  the  order  of  distribution  f^  nor  can  an 
executor  who  is  merely  the  custodian  of  a  fund;'^*  nor  does  a 
residuary  legatee  of  an  accountant  have  a  sufficient  standing  to 
appeal  from  a  decree  surcharging  the  accountant  as  administrator 
of  another's  estate  ;'^^  nor  can  an  assignee  for  creditors  appeal 
from  an  order  of  distribution  unless  he  can  show  that  he  is  direct- 
ly interested  therein  f^  but  he  may  appeal  from  an  order  of  dis- 
tribution if  he  is  the  assignee  of  a  creditor  of  the  assignor.*'' 

25.  Receiver. 

A  receiver  may  appeal  from  the  judgment  of  the  lower  court, 
when  proceeding  in  a  legal  manner,  but  he  must  act  with  leave 
of  the  court  and  give  a  proper  bond.*'*    A  receiver,  therefore, 

371  Gallagher  v.  Jackson,  i  S.  &  R.  493. 

372  Fotterall  v.  Floyd,  6  S.  &  R.  320;  O'Doud  v.  Russell,  14  Wall.  402. 

373  Gallagher's  Appeal,  89  Pa. 

374  Fidelity  Trust  Co.'s  Appeal,  115  Fa.  157. 

375  Godwin's  Estate,  22  Super.  Ct.  469. 

376  Singmaster's  Appeal,  86  Pa.  169;  Graff  Assigned  Estate,  146  Pa. 
415;  Herbst's  Appeal,  90  Pa.  353;  Ahl's  Estate,  15  Super.  Ct.  224. 

377  Jordan's  Appeal,  107  Pa.  75. 

378  Palmer  v.  Pittsburg  &  Northern  R.  Co.,  215  Pa.  518. 
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who  fails  to  intervene  in  a  suit  pending  against  the  estate  he 
represents,  and  judgment  is  entered  against  it  cannot  appeal  on 
filing  an  unapproved  bond  for  a  nominal  sum  only,  instead  of  the 
kind  of  bond  required  by  the  act  of  1897.^^* 

26.    Several  writs  of  error  or  appeals. 

The  act  of  1850  provides,^*"  that  a  party  may  sue  out  a  writ  of 
error,  notwithstanding  a  decision  upon  a  former  writ  of  error  ob- 
tained by  the  adverse  party;  such  judgment  is  no  bar  to  a  subse- 
quent writ,  at  the  suit  of  the  other  party,  on  different  grounds. ^'^ 
'  Where  both  parties  take  writs  of  error  on  the  same  grounds,  and 
the  judgment  is  reversed  on  one  of  them,  the  other  writ  will 
be  abated  ;'*^  but  the  same  party  can  have  only  one  writ  of  error 
to  the  same  judgment;  after  affirmance  and  remittitur,  a  second 
writ  will  not  lie  to  the  taxation  of  costs.'*^ 

There  can  be  no  second  appeal  to  a  case  in  which  the  appellate 
court  has  entered  a  final  judgment  or  decree  on  the  merits;^** 
but  a  second  appeal  may  be  taken  out  when  the  first  has  been 
simply  non  prossed.'*^  Nor  is  a  judgment  on  appeal  taken  by  one 
of  the  parties  a  bar  to  a  subsequent  appeal  by  the  other  party  in 
which  different  errors  are  assigned. ^'°  But  an  application  to  in- 
tervene on  the  second  trial  as  a  party  defendant  and  raise  a  new 
defense  will  be  refused  if  the  defendant  had  a  different  one  both 
at  the  trial  and  before  the  appellate  tribunal.^'^  Nor  will  an  ap- 
pellate court  entertain  an  appeal  which  is  only  an  attempt  to  ob- 
tain from  the  court  an  opinion  on  a  question  of  law  which  has 
been  adjudicated  ;''*  nor  can  two  separate  and  independent  pro- 
ceedings be  joined  in  one  appeal;^*"  nor  will  the  superior  court 

379  May  19,  P.  L.  68,  2  Purd.  §52,  p.  1448. 

380  Act  22  March,  1850,  §2,  P.  L.  230,  2  Purd.  §8,  p.  1435. 

381  Ormsby  v.  Ihmsen,  34  Pa.  462. 

382  Wormcastle  v.  Negley,  Sup,  Court,  28  March,  1853. 

383  Gibson  v.  Cummings,  25  Pa.  231. 

384  Rich  V.  Black,  181  Pa.  290;  Gates  v.  Pennsylvania  R.  Co.,  154 
Pa.  566;  Gibson  v.  Cummings,  25  Pa.  231. 

385  Powers  v.  Frick,  2  Grant  306;  Shure  v.  Grier,  3  Wh.  14. 

386  Gates  v.  Pennsylvania  R.  Co.,  154  Pa.  566. 

387  Smith  v.  Metropolitan  Life  Ins.  Co.,  18  Dist.  767. 

388  Duquesne  Borough  v.  Cole,  7  Super.  Ct.  474. 

389  Pottsville  Bank  v.  Cake,  12  Super.  Ct.  61 ;  Stout  v.  Quinn,  9  Super. 
Ct.  179;  McCash  v.  Myers,  25  Super.  Ct.  61;  Cauley  v.  Pitts.  &  St.  Louis 
R.  Co.,  95  Pa.  398;  Commonwealth  v.  SchoUenberger,  17  Super.  Ct.  218; 
Commonwealth  v.  Pilnek,  29  Super.  Ct.  285. 
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consider  a  question  decided  by  the  supreme  court  on  substantial- 
ly the  same  evidence  on  a  prior  appeal.^"*  And  when  more  than 
one  appeal  is  taken  from  a  single  judgment  by  the  same  party, 
the  supreme  court  will  strike  off  all  but  one.^*^  On  cross  appeals 
if  the  superior  court  decides  one  appeal  against  the  plaintiff  and 
the  other  against  the  defendant,  and  the  latter  only  appeals  to  the 
supreme  court,  it  can  consider  the  question  only  involved  in  his 
appeal. ^'^  Lastly  on  a  second  appeal  matters  on  which  the  court 
passed  on  the  prior  appeal  will  not  be  reconsidered.^^^ 

A  judgment  on  an  appeal  taken  by  one  of  the  parties  is  no  bar 
to  a  subsequent  appeal  by  the  other  party  in  which  different  er- 
rors are  assigned.^'*  When,  however,  a  joint  appeal  has  been 
taken  the  appellants  may  elect  to  prosecute  an  appeal  in  the  name 
of  one  ^nd  non  pros  as  to  the  others.^**^ 

The  separate  claimants  of  a  joint  fund  cannot  prosecute  a  joint 
appeal  from  an  order  of  distribution.^^^  Nor  can  two  separate 
and  independent  proceedings  be  joined  in  one  appeal,^*'  even 
though  the  claims  be  identical  and  depend  on  the  construction 
of  the  same  instrument.^^^  And  if  several  feigned  issues  with 
different  plaintiffs  are  tried  together,  before  the  same  jury,  they 
must  take  separate  appeals.^'^  A  widow  alone  of  a  decedent  who 
also  leaves  children  should  bring  an  action;  and  if  the  children 
are  joined  and  a  nonsuit  is  entered,  a  separate  appeal  by  the 
children  in  their  own  names  will  be  quashed.*""  Lastly,  there 
cannot  be  a  joint  appeal  by  three  several  garnishees  of  the  same 
defendant.*"^  But  several  property  owners  may  join  in  an  ap- 
peal from  an  assessment  of  damages  for  widening  a  street.*"^ 

390  Collins  v.  Busch,  15   Super.  Ct.  255. 

391  Robert's  Appeal,  92  Pa.  407. 

392  Price  V.  County  of  Lancaster,  189  Pa.  95. 

393  Creachen  v.  Bromley  Brothers  Carpet  Co.,  214  Pa.  15;  Cowen  v. 
Plate  Glass  Co.,  188  Pa.  542. 

394  Gates   V.   Pennsylvania  R.   Co.,   154  Pa.  566. 

395  White's  Appeal,  15  W.  N.  C.  313. 

396  White's  Appeal,  15  W.  N.  C.  313. 

397  May's  Estate,  22  Super.  Ct.  Tj ;  Pottsville  Bank  v.  Cake,  12  Super.  Ct. 
61 ;  Samson's  Estate,  22  Super.  Ct.  93 ;  Welsh's  Appeal,  22  Super.  Ct.  392. 

398  Samson's  Estate,  22  Super.  Ct.  93. 

399  Kimmel  v.  Johnson,  18  Super.  Ct.  429. 

400  Haughey  v.  Pittsburg  Railway,  210  Pa.  367. 

401  Drape  v.  Niebaum,  26  P.  L.  J.  63. 

402  William  Street,  13  Super.  Ct.  266. 
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37.    Appeal  may  be  waived.  (1) 

The  right  of  appeal  may  be  waived  by  express  agreement.*"^ 
Thus  an  agreement  that  the  award  of  arbitrators  or  referees  shall 
be  final  is  binding/"*  and  will  be  enforced.*""  Failure  also  to 
enter  protest  at  the  time  of  the  entry  of  a  conditional  judgment 
will  operate  as  a  waiver  of  the  irregularity  on  appeal  ■,*°^  or  to  take 
exceptions  to  the  allowance  of  a  claim  ;*°'  or  to  object  to  the  filing 
of  a  bond  nunc  pro  tunc  until  an  appeal.*"^  The  maker  of  a  prom- 
issory note  may  prospectively  waive  the  right  of  appeal  from  an 
award  ;*''^  and  the  waiver  in  a  note  of  a  more  general  right  of 
appeal  will  be  enforced,*^"  unless  the  defendant  pleads  the  statute 
of  limitations.*^^  Acceptance  of  the  amount  awarded  will  be 
deemed  a  waiver.*^^ 

An  agreement  of  waiver  of  appeal,  however,  will  not  be  en- 
forced if  one  is  convicted  of  murder  ;*^^  but  the  right  of  appeal 
is  not  waived  on  the  part  of  the  commonwealth  if  failing  to  con- 
vict one  on  a  new  indictment  for  the  same  offense.*^* 

IV.    Time  for  Taking  Appeals. 

28.    Time  within  which  appeal  must  be  taken. (m) 

The  act  of  1897  *^'*  provides  that  no  appeal  shall  be  allowed  in 
any  case  unless  taken  within  six  calendar  months  from  the  entry 
of  the  sentence,  order,  judgment  or  decree  appealed  from,  nor 
shall  an  appeal  supersede  an  execution  issued  or  distribution  or- 
dered, unless  taken  and  perfected,  and  bail  entered  in  the  manner 

1    I  Vale  1041. 
m    I  Vale  911. 

403  GroU  V.  Gegenheimer,  147  Pa.  162. 

404  Sargeant  v.  Clark,  108  Pa.  588 ;  Lauf er  v.  Sell,  142  Pa.  159. 

405  lyOvett  V.  Blackburn,  4  Del.  162;  Hains  v.  Koons,  5  Kulp  52;  Lip- 
pincott  V.  Cooper,  19  W.  N.  C.  130;  Lewis'  Appeal,  91  Pa.  359;  Shain- 
line's  Appeal,  3  Kulp  301;  Sullivan's  Appeal,  35  L.  I.  293. 

406  Johnson  v.  Carver,   175   Pa.  200. 

407  Fidelity  Trust  Co.  v.  Bell,  188  Pa.  637. 

408  Page  V.  Williamsport  Suspender  Co.,  191  Pa.  511. 

409  Watson  V.  Welter,  91  Pa.  385. 

410  Snyder  v.  Hoher,  4  Kulp  358;  Sodden  v.  Wheaton,  6  C.  C.  416; 
Pritchard  v.  Denton,  8  W.  37i. 

411  Wells  V.  Wilson,  6  C.  C.  417. 

412  Gibson's  Appeal,  108  Pa.  244. 

413  Smith  V.  Commonwealth,  14  S.  &  R.  69. 

414  Commonwealth  v.  Herkes,  26  Pa.  Si3- 

415  May  19,  §4,  P-  L-  68,  2  Purd.  §3,  p.  I433- 
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herein  prescribed  within  three  weeks  from  such  entry.  An  ap- 
peal from  the  superior  court  to  the  supreme  court  must  be  taken 
and  perfected  within  three  calendar  months  from  the  entry  of  the 
order,  judgment  or  decree  of  the  superior  court.  Appeals  taken 
after  the  times  herein  provided  for  shall  be  quashed  on  motion. 

An  appeal  from  an  interlocutory  decree  cannot  act  as  a  super- 
sedeas though  the  proper  bond  be  given. *^°  And  when  the  appel- 
lant fails  to  comply  with  an  order  that  the  amount  of  the  bond 
be  increased,  the  appeal  will  not  thus  operate  as  a  supersedeas.*^' 

An  appeal  will  not  supersede  an  execution  issued  or  distribu- 
tion ordered  unless  taken  and  perfected  and  bail  also  is  entered 
within  three  weeks  from  such  entry  ;*^*  and  this  limitation  in- 
cludes criminal  as  well  as  civil  cases.*"^^  An  appeal,  therefore,  to 
the  supreme  or  superior  court  will  not  supersede  a  fieri  facias  un- 
less perfected  by  entering  bail  and  filing  the  certiorari  in  the 
court  below  within  three  weeks  from  the  entry  of  judgment;*^" 
nor  will  an  appeal  supersede  a  writ  of  possession  that  has  been 
taken  after  the  proper  time.*^^  An  appeal,  however,  taken  within 
six  months  from  the  entry  of  a  judgment  with  no  live  writ  of 
execution  outstanding  at  the  time  will  act  as  a  supersedeas,  be- 
cause the  record  of  the  judgment  on  which  an  execution  could 
be  founded  had  then  been  removed  to  the  appellate  court.*^^ 
And  when  the  appellant  fails  to  give  a  proper  bond  an  execution 
issued  after  twenty-one  days  from  the  entry  of  judgment  will 
not  be  stayed  if  a  proper  bond  is  subsequently  entered.*^' 

29.    All  appeals  are  included. 

The  act  of  1889  further  provides  that  hereafter  there  shall  not 
be  any  exemption  in  favor  of  any  person  from  the  acts  of  assem- 

416  Dissolution  of  Titusville  Oil  Exchange,  10  Super.  Ct.  96;  Phila- 
delphia &  Trenton  R.  Co.  v.  Neshaminy  Elevated  R.  Co.,  11  Dist.  461; 
Twelfth  St.  Market  Co.  v.  Phila.  &  Reading  Terminal  R.  Co.,  142  Pa. 
597;  Slocum's  Appeal,  12  W.  N.  C.  84. 

417  Newhard's  Estate,  9  Dist.  764;  Laflferty's  Estate,  6  Dist.  421. 

418  Act  of  1897,  Sec.  4,  P.  L.  68,  2  Purd.  §3,  p.  1433;  Schoch  v.  Solar 
Gas  Light  Co.,  17  Dist.  561.  See  Geiselman  v.  Shomo,  13  Super.  Ct.  i; 
Commonwealth  v.  Conway,  8  Dist.  319. 

419  Commonwealth  v.  Hill,  185  Pa.  385. 

420  Hoon  V.  Miller,  16  Dist.  703. 

421  Schrack  v.  Solar  Gas  Light  Co.,  17  Dist.  561. 

422  Commonwealth  v.  Conway,  8  Dist.  319. 

423  Hoy  V.  Montgomery  Mutual  Fire  Ins.  Co.,  21  Montg.  -JT,  Schock 
V.  Solar  Gas  Light  Co.,  17  Dist.  561. 
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bly  limiting  the  time  within  which  writs  of  error,  appeals  or  cer- 
tiorari must  be  sued  out.*" 

30.  Time  cannot  be  extended. 

The  time  is  fixed  by  statute  for  taking  an  appeal,  which  the 
court  has  no  power  to  extend.*^"  If  an  appeal  be  taken  from  the 
judgment  of  a  justice,  after  the  expiration  of  the  time  allowed 
by  law,  the  plaintiff  is  not  in  court,  and,  therefore,  cannot  be  non 
prossed  under  the  rule.*^®  Though  an  appeal  may  be  entered 
within  the  statutory  limit  from  the  judgment,  yet,  to  save  costs, 
and  avoid  the  enforcement  of  an  execution,  it  should  be  sued 
out  within  three  weeks,  or  it  is  no  supersedeas.*^' 

Though  the  court  has  no  power  to  extend  an  appeal,*^*  yet 
when  a  rule  is  taken  for  an  appeal  in  forma  pauperis  before  the 
expiration  of  the  period  provided  by  the  statute,  the  court  may 
stay  all  proceedings,  including  the  running  of  the  statute,  pend- 
ing the  rule.*^°  But  a  rule  for  a  rehearing  in  an  equity  case  does 
not  stay  the  running  of  the  time  within  which  an  appeal  may  be 
taken.*^°  And  when  the  time  for  an  appeal  has  expired,  there  can 
be  no  appeal  from  a  refusal  to  open  it.*^^  Likewise  when  the 
statutory  period  for  an  appeal  from  an  order  authorizing  an  as- 
sessment by  an  insurance  company  has  passed,  no  appeal  lies  to 
the  refusal  to  revoke  or  to  grant  a  rehearing.*^^ 

31.  And  is  taken  from  date  of  judgment. 

All  appeals  must  be  taken  within  six  calendar  months  from  the 
date  of  final  judgment  or  entry  of  decree.*^^    Formerly  the  pe- 

424  May  9,  §3.  P-  L-  158,  2  Purd.  §4,  1434- 

425  Westmoreland  County  v.  Conemaugh  Township,  34  Pa.  232; 
Hoag  V.  Allegheny,  21  Pa.  L.  J.  46;  Morgan  v.  Lackawanna  &  Bloomsburg 
Railroad  Co.,  2  Luz.  L-  Ob.   194. 

426  Carothers  v.  Cummings,  63  Pa.  199. 

427  See  §41. 

428  Morgan  v.  Lack.  &  Bloomsburg  R.  Co.,  2  Luz.  L.  Ob.  194.  See 
Hoag  V.  Allegheny,  21  P.  L.  J.  46- 

429  Schrenkeisen  v.  Kishbaugh,  162  Pa.  45. 

430  Berlott  V.   Forney,   187  Pa.  301. 

431  Keim's  Appeal,  27  Pa.  42. 

432  Lowenstein  v.  North  Schuylkill  Ins.  Co.,  132  Pa.  410. 

433  May  19,  1897,  P.  L.  68,  2  Purd.  §3,  p.  I433 ;  Shelley  v.  Dampman, 
174  Pa.  495;  Jones  v.  Marion  Coal  Co.,  227  Pa.  509;  Farrell  v.  Scranton  R. 
27  Super.  Ct.  127;  Pottsville  Bank  v.  Cake,  12  Super.  Ct.  61;  Kepner's 
Appeal  94  Pa.  74;  Mortimer's  Appeal,  9  W.  N.  C.  3i3- 
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riod  was  two  years.*^*  The  act  of  1897  is  broad  and  includes 
the  right  of  appeal  from  the  confirmation  of  the  report  of  view- 
ers.*^* The  appeal  is  taken  from  the  judgment  and  not  from 
the  verdict.  Therefore  if  an  appeal  is  taken  seven  days  after  the 
entry  of  a  judgment  on  a  verdict,  the  lapse  of  more  than  five  years 
between  the  date  of  the  verdict  and  the  date  of  the  appeal  does 
not  invalidate  it.*^* 

Says  Justice  Brown  in  applying  this  principle  to  a  case:  "At 
any  time  after  the  verdicts  were  rendered  in  its  favor  the  defend- 
ant below  could  have  entered  judgments  on  them  by  paying  the 
jury  fee,  and  the  time  for  taking  the  appeals  would  have  at  once 
commenced  to  run.  If  it  saw  fit  not  to  enter  the  judgments  to 
which  it  was  entitled,  it  cannot  complain  of  the  failure  of  the 
plaintiffs  to  have  judgments  entered  on  the  verdicts  until  they 
were  ready  to  take  their  appeals,  for  the  judgments  were  of  no 
use  at  all  to  them  except  to  entitle  them  to  appeals."*^^ 

32.  Confessed  judgments. 

In  the  case  of  a  confessed  judgment  which  has  been  opened, 
the  plaintifiE  may,  at  his  option,  take  an  appeal  from  the  order 
opening  the  judgment  within  six  months,  or  wait  and  have  the 
action  of  the  court  reviewed  as  before  the  act  of  1891  on  an 
appeal  after  the  issue  is  tried,  and  a  final  judgment  is  entered. 
"The  latter  course  is  to  be  commended  as  it  avoids  the  necessity 
for  two  appeals  in  the  same  case,  or  any  appeal  if  the  final  judg- 
ment is  in  plaintiff's  favor."*='«  Lastly  an  appeal  may  be  taken 
after  the  statutory  limit  where  the  only  question  involved  is  that 
of  the  jurisdiction  of  the  court.*^° 

33.  Imperfect  appeals. 

When  an  appeal  is  not  perfected  within  six  months  of  the 
entry  of  the  judgment  or  decree  the  appeal  will  be  quashed  unless 
further  opportunity  is  given  to  appeal  by  rule  of  court.**"  Gen- 
erally, when  the  appeal  is  not  taken  within  the  statutory  period, 
it  will  be  quashed.**^ 

434  Blockley  Turnpike  Co.'s  Petition,  140  Pa.  177. 

435  Scranton  Sewer,  213  Pa.  4. 

436  Rively  v.'  Media  &  Chester  Electric  R.  Co.,  228  Pa.  9. 

437  Ibid.,  p.  12. 

438  Schomaker  v.  Dean,  201  Pa.  439, 

439  Road  in  Carsville,  4  Super.  Ct.  511. 

440  Mehaffey  v.  Fink,   13  Super.   Ct.  534. 

441  Lowep.«tein  v.  North  Schuylkill  Ins.  Co.,  132  Pa.  410. 
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34.  Judgments  non  obstante  verdicto. 

Besides  the  statutory  regulation  there  are  other  rules  for 
which  the  statute  does  not  provide.  Thus  when  a  judgment  for 
the  defendant  non  obstante  veredicto  is  reversed  and  the  record 
is  remitted  and  a  judgment  is  rendered  thereafter  against  the  de- 
fendant, his  right  of  appeal  dates  in  time  from  the  entry  of  the 
judgment  against  him.**^ 

35.  How  period  is  computed,  (n) 

In  computing  the  period,  the  day  on  which  the  decree  is  entered 
is  excluded  ;**^  and  if  the  last  day  falls  on  Sunday  the  appeal  may 
be  perfected  on  the  following  day.***  The  time  for  an  appeal 
from  a  refusal  to  strike  off  or  quash  an  order  or  decree,  which 
is  void  on  its  face,  runs  from  the  date  of  such  refusal  and  not 
from  the  date  of  the  order  or  decree.**^  An  appeal  taken  more 
than  six  months  after  the  date  of  the  original  decree  distributing 
the  proceeds  of  an  assignee's  sale  will  be  quashed.**^  Again, 
when  the  appellate  court  reverses  judgment  and  sends  the  record 
back  for  the  court  below  to  enter  the  proper  judgment,  the  time 
for  appeal  by  another  party  will  begin  to  run  from  such  judg- 
ment.**'^ Nor  is  the  time  extended  in  which  a  party  may  take 
an  appeal  by  the  action  of  his  adversary  in  taking  one.**^  Says 
Justice  Mestrezat  in  construing  the  act  of  1897 :  "If  in  the  trial 
of  a  cause  exceptions  are  taken  to  rulings  of  the  court  by  a 
party,  but  a  verdict  and  judgment  is  in  his  favor,  he  need  not  and 
cannot  appeal.  If  that  judgment  is  reversed  by  this  court,  and  a 
judgment  is  entered  against  him,  then  his  right  to  appeal  is  com- 
plete and  he  may  exercise  it  within  six  months  from  that  date. 
But  where  the  right  to  an  appeal  has  accrued  by  the  entry  of  a 
judgment  or  decree  against  a  party,  he  must  take  his  appeal  with- 
in six  months  from  that  date,  notwithstanding  an  appeal  has  been 
taken  by  the  opposite  party."**'    And  in  an  appeal  from  the  su- 

n    I  Vale  gii. 

442  McGeehan  v.  Hughes,  223  Pa.  524. 

443  Ege's  Appeal,  2  W.  283;  Sims  v.  Hampton,  i  S;  &  R.  411;  Miller's 
Estate,  IS9  Pa.  575. 

444  Goswiler's  Estate,  2  P.  &  W.  200;  Cromelien  v.  Brink,  29  Pa. 

522. 

445  Crescent  Township  Road,  18  Super.  Ct.  160. 

446  Frazier's  Estate,  188  Pa.  415. 

447  Hughes  V.  Miller,  192  Pa.  365. 

448  Pittsburg  Wagon  Works'  Estate,  204  Pa.  435. 

449  Ibid,  p.  437- 
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perior  to  the  supreme  court  the  petition  for  allowance  must  be 
presented  within  the  statutory  time,*^''  which  is  three  calendar 
months,  or  one-half  the  time  allowed  in  other  cases. *°^ 

A  few  more  applications  of  the  rule  may  be  mentioned.  When 
a  judgment  by  default  is  taken  in  ejectment,  without  affidavit  of 
service,  the  limitation  runs  from  the  date  of  judgment.*^^  The 
time  for  an  appeal  from  a  decree  distributing  the  proceeds  of  a 
sheriflf's  sale  runs  from  its  entry,  though  in  vacation.*^'  Lastly 
where  a  court  of  equity  permits  exceptions  to  be  filed  nunc  pro 
tunc  after  the  expiration  of  ten  days  from  the  entry  of  a  decree 
nisi,  and  the  exceptions  are  subsequently  dismissed  and  a  final 
decree  entered,  the  time  for  taking  an  appeal  begins  to  run  from 
the  entry  of  the  final  decree.*'* 

a.  Certiorari. 

The  limitation  of  twenty  days  for  issuing  a  certiorari  to  a  judg- 
ment of  a  magistrate  does  not  apply  where  he  is  without  juris- 
diction over  either  the  parties  or  the  subject  matter  ;*'' 
but  it  must  be  taken  within  a  reasonable  time  after  no- 
tice which,  by  analogy  to  the  act,  is  usually  considered  to  be 
within  twenty  days  after  knowledge  of  the  judgment.*'^ 

b.  Assessment  of  damages. 

And  an  appeal  from  an  assessment  of  damages  in  the  court  of 
quarter  sessions,*'^  is  in  time  if  notice  is  entered  in  that  court 
within  thirty  days  from  the  time  the  award  is  filed,  although  the 
appeal  be  not  certified  to  the  court  of  common  pleas  until  after 
that  period  has  elapsed.*^^ 

36.    Appeals  from  superior  court,  (o) 

In  an  appeal  from  the  superior  court  the  original  act  of  1895"' 
provided  that  an  appeal  from  a  judgment  might  be  "specially  al- 

o    I  Vale  895. 

450  Piatt-Barber  Co.  v.  Groves,  193  Pa.  475. 

451  2  Purd.  §3,  p.  1433,  1434. 

452  Camp  V.  Welles,  11  Pa.  206. 

453  Damson's  Appeal,  15  Pa.  480. 

454  Hinnershitz  v.  United  Traction  Co.,  206  Pa.  91. 

455  Act  March  20,  1810,  5  Sm.  L.  161,  2  Purd.  §§71,  72,  p.  1432. 

456  Tiers  v.  Karpeless,  18  Dist.  855. 

457  Act  June  13,  1874,  P.  L.  283,  2  Purd.  §11,  p.  1401. 

458  Geissinger  v.  Hettertown  Borough,  133  Pa.  522. 

459  June  24,  1895,  P.  L.  215,  2  Purd.  1440. 
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lowed  by  the  superior  court  itself  or  by  any  one  justice  of  the 
supreme  court."  By  the  act  of  1897**°  the  entire  system  of  ap- 
peals was  revised  and  amended  so  as  to  "furnish  a  complete  and 
exclusive  system  in  itself."  By  this  act  appeals  are  to  be  en- 
tered in  the  court  to  which  the  appeal  is  taken,  and  "no  appeal 
shall  be  considered  perfected  until  such  writ  be  filed  in  the 
court  below."  The  requirement  of  a  certiorari  applies  to  all 
cases  without  exception.  "There  are  some  manifest  advantages 
in  the  requirement  of  the  latter  act,"  says  Justice  Mitchell,  "as 
for  instance  in  settling  the  custody  of  the  record  and  its  remis- 
sion to  the  court  of  original  jurisdiction  or  certification  to  this 
court  as  the  case  may  require."*^^ 

In  computing  the  three  calendar  months  within  which  an  ap- 
peal may  be  taken  the  time  of  pendency  of  the  application  in  the 
supreme  court  must  be  deducted.  But  the  petition  or  application 
must  be  presented  within  three  months.  The  correct  practice, 
says  Justice  Mitchell,  is  not  to  present  the  petition  to  a  single 
judge  but  to  file  it  with  the  prothonotary  of  the  proper  district 
who  will  submit  it  to  the  court  if  in  session,  or  to  the  most  con- 
venient member  in  vacation;  and  the  time  of  the  application  will 
be  determined  as  of  the  date  of  filing  with  the  prothonotary.  The 
petition  should  be  accompanied  in  all  cases  by  a  copy  of  the  paper 
books,  the  opinion  of  the  superior  court  and  a  full  statement  of 
the  grounds  on  which  the  allowance  of  the  appeal  is  asked.  If 
allowed,  of  which  counsel  will  receive  immediate  notice  from  the 
prothonotary,  the  praecipe  for  a  certiorari  should  be  promptly  is- 
sued, and  the  appeal  perfected  in  accordance  with  the  statute. 
No  exact  limit  of  time  can  be  fixed,  but  no  more  than  a  reasonable 
time  for  diligent  action  will  be  allowed. 

V.    Issuing  the  Writ. 

37.    Praecipe  for  writ. 

An  appeal  is  of  right  and  a  certiorari  to  send  up  the  record 
is  issued  by  the  prothonotary  of  the  supreme  court  upon  a 
praecipe.  This  should  be  full  and  definite,*"^  naming  the  court 
from  which  the  record  is  to  be  removed,  the  parties,  number  and 

460  May  19,  P.  ly.  68,  2  Purd.  §§51-64,  p.  1447. 

461  Piatt-Barber  Co.   v.   Groves,   193   Pa.  475;   Boyle's  I,icense,   190 

Pa.  577- 

462  Summerville  v.  Painter,  44  Pa.  ii3. 
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term  of  the  action  below,  and  the  parties  to  the  appeal."'    The 
following  form  may  be  adopted : 

In  the  Supreme  Court  of  Pennsyi<vania. 
For  the  Eastern  District. 


Plaintiff.        (  Court  of 


Defendant,     j  of  the  County  of 
Term,  i8 
No. 
Enter  Appeal  on  behalf  of 
from  of  the  Court  of 

of  the  County  of 

To  (Charles  S.  Green),  Proth'y  Sup.  Ct.,  E.  D. 
County  of  ss. 

being  duly  saith  that  the  above  Appeal 

is  not  intended  for  delay,  but  because  appellant    believe      he 
ha      suffered  injustice  by  the  from  which    he 

appeal 

and  subscribed,   ] 
this  day  A.  D.  189      j 

The  writ  of  certiorari  is  tested  and  made  returnable  to  the 
court  as  other  writs,  and  is  directed  to  the  judges  of  the  court  in 
which  the  judgment  has  been  rendered,  commanding  them  to 
certify  and  send  the  record  and  proceedings  aforesaid  and  all 
things  touching  the  same,  under  their  seals,  distinctly  and  openly, 
they  have  before  the  justices  of  the  supreme  court,  on  the  next 
return-day;  together  with  the  writ  itself;  that  the  record  and 
process  being  inspected,  they  may  further  cause  to  be  done  what 
of  right  and  according  to  the  laws  of  the  state  ought.*^* 

38.    Allocatur,  (p) 

In  some  cases  a  special  allocatur  is  necessary.*®^  In  all  appeals 
from  the  superior  to  the  supreme  court  such  a  proceeding  is  re- 

p    I  Vale  816. 

463  One  writ  of  error  cannot  be  issued  to  bring  up  the  records  of 
several  judgments  between  the  same  parties,  in  which  a  single  affidavit 
of  defense  has  been  filed.    HoUohan  v.  McLean,  i  W.  N.  C.  262. 

464  Eckart  v.  Wilson,  10  S.  &  R.  53;  Young's  Petition,  9  Pa.  215. 
46s    See   §133- 
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quired,  the  details  of  which  have  been  already  given.  In  all 
cases  in  which  a  certiorari  is  issued  prior  to  final  judgment  the 
certiorari  must  be  allowed  specially.***^  "While  the  requirement 
is  commonly  regarded  merely  as  formal,"  says  Justice  Mitchell, 
"yet  that  practice  is  limited  to  writs  for  purposes  of  review  only 
after  judgment.""^ 

In  what  specific  cases,  therefore,  is  a  special  allocatur  re- 
quired? To  remove  proceedings  against  school  directors,****  also 
a  conviction  before  a  justice  of  the  peace  ;*°'  or  for  the  removal 
of  an  attachment  for  non-compliance  with  a  sentence  on  a  convic- 
tion of  bastardy.*^"  On  the  other  hand,  a  special  allocatur  is  not 
required  to  remove  a  road  case  -"^  nor  to  remove  proceedings  re- 
lating to  the  incorporation  of  a  borough,*^''  or  the  violation  of  a 
borough  ordinknce.*'*  Furthermore,  if  one  is  required  an  appear- 
ance is  a  waiver  of  the  want  of  it.*'* 

a.  Petition  for  allowance  of  appeal. 

"Petitions  for  the  allowance  of  an  appeal  from  the  superior  or 
other  court,  or  for  special  supersedeas  or  other  interlocutory 
order,  must  set  forth  the  question  involved,  the  opinion  of  the 
court  and  the  grounds  on  which  an  appeal  or  other  order  is 
asked;  and,  where  practicable,  must  be  accompanied  by  copies 
of  the  paper  books."*'^ 

b.  How  filed. 

"All  such  petitions  shall  be  filed  with  the  prothonotary  of  the 
district  in  which  the  cause  is  pending,  and  shall  be  presented  by 
him  to  the  court  or  the  most  convenient  justice  thereof.  For 
purposes  of  computation  of  time,  etc.,  the  matter  shall  be  deemed 
to  be  sub  judice  from  the  date  of  such  filing."*''' 

466  Wallace  v.  Jameson,  179  Pa.  24. 

467  Ibid. 

468  Freeman  v.  Directors  of  Franklin,  37  Pa.  385. 

469  Commonwealth  v.  Morey,  10  Phila.  460;  Commonwealth  v.  Mc- 
Ginnis,  2  Wh.  113. 

470  Hemphill's  Appeal,  i  Penny.  508. 

471  Pittsburg  City  District,  2  W.  &  S.  320;  Commonwealth  v.  Chelt- 
enham Turnpike  Co.,  2  Binn.  257. 

472  Borough  of  West  Phila.,  5  W.  &  S.  281. 

473  West  Pittston  v.  Dymond,  8  Kulp  2. 

474  Eckart  V.  Wilson,  10  S.  &  R.  44- 

475  Sup.  Ct.  Rule  19. 

476  Sup.  Ct.  Rule  20. 
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c.    How  counsel  must  be  notified  if  granted. 

"If  the  prayer  of  the  petition  be  granted,  the  prothonotary  shall 
notify  counsel  for  the  petitioner,  who  must  thereupon  promptly 
file  his  praecipe  and  perfect  the  appeal  in  accordance  with  the 
statute,  or  take  such  action  in  cases  not  for  appeal  as  may  be 
appropriate  to  the  relief  sought."*'^ 

39.  Affidavit,  (q) 

In  every  case  in  which  an  appeal  is  taken  to  the  supreme  or 
superior  court  it  shall  be  entered  in  the  court  to  which  the  appeal 
is  taken.*'*  And  with  it  shall  be  filed  an  affidavit  of  the  parties  ap- 
pellant, or  some  one  of  them,  or  one  of  their  chief  officers,  or  of 
their  agent  or  attorney,  that  the  appeal  is  not  taken  for  the  pur- 
pose of  delay,  but  because  the  appellants  believe  they  have  suf- 
fered injustice  by  the  sentence,  order,  judgment  or  decree  from 
which  they  appeal.*''  The  affidavit  may  be  made  by  an  executor 
or  administrator  ;*'"  by  the  agent  of  a  corporation  though  not  ex- 
pressly authorized;**^  or  by  one  of  several  defendants  in  behalf 
of  all.**^  It  must  be  filed  before  the  writ  issues,***  and  may  be 
made  before  any  one  who  is  authorized  to  administer  oaths.*'* 

40.  When  certificate  of  value  of  property  in  controversy  must  be 

filed. 

"In  mandamus  proceedings;  in  actions  of  ejectment,  either 
legal  or  equitable,  and  in  all  other  actions  or  issues  in  the  com- 
mon pleas  or  in  the  orphans'  court,  which  involve  the  possession 
of,  or  title  to,  real  property,  or  chattels,  real  or  personal,  the 
appellant  shall  be  required  to  file  with  his  appeal  a  certificate  of 
the  judge  hearing  the  case  that  the  value  of  the  land  or  of  the 
interest  or  of  the  property  really  in  controversy  is  greater  than 
fifteen  hundred  dollars."**"  "If  the  facts  on  which  to  base  the 
certificate  do  not  appear  in  the  course  of  the  trial  or  hearing,  the 

q    I  Vale  921. 

477  Sup.  Ct.  Rule  21. 

478  Act  May  9,  1879,  2  Purd.  §48,  1447. 

479  Ibid. 

480  Beale  v.  Patterson,  6  S.  &  R.  89. 

481  Academy  of  Fine  Arts  v.  Power,  14  Pa.  442. 

482  La  Fitte  v.  La  Fitte,  2  S.  &  R.  107;  Hartman  v.  Stahl,  2  P.  &  W. 
223;  Jones  V.  Backus,  114  Pa.  120. 

483  Beale  v.  Patterson,  6  S.  &  R.  107. 

484  Act  May  9,  1897,  2  Purd.  §48,  p.  1447. 

485  Sup.  Ct.  Rule  23. 
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judge  shall  require  the  parties  to  produce  evidence  thereof  for  his 
information  in  order  to  make  such  certificate ;  and  when  counsel 
do  not  agree  as  to  the  necessity  for  printing  plans  and  drawings, 
the  matter  shall  be  submitted  to  the  trial  judge,  whose  decision 
shall  be  conclusive."*'* 

VI.    Bail  in  Error. 

41.    Act  of  1897  when  required. 

The  statute  of  1897**^  provides  that  "bail  upon  any  appeal  shall 
be  entered  in  the  court  from  which  the  appeal  is  taken,  shall  be 
in  the  name  of  the  commonwealth,  to  the  use  of  all  parties  in- 
terested, and  shall  be  sued  upon  in  like  manner  as  official  bonds. 
Except  as  herein  otherwise  provided  and  subject  to  revision  by 
the  court  from  which  the  appeal  is  taken,  the  prothonotary  or 
clerk  thereof  shall  fix  the  amount  of  bail  and  approve  or  reject 
the  security  offered."  The  following  form  of  bond  is  in  common 
use: 

vs.  j         C.  P. 

I  Term,  190 

Appellant  having  appealed  from  the  judgment  of  the  Court  of 

Common  Pleas,  of  the  County  of  entered 

190    to  the  Court,  comes  into  Court  with 

his  sureties  and  they  acknowledge  themselves  bound  and  indebt-- 

ed  to  the  Commonwealth  of  Pennsylvania,  for  the  use  of 

in  the  sum  of 
to  be  levied  of  their  property,  real  and  personal,  to  be  paid  said 
obligee  certain 

Attorney  or  Assigns, 

Upon  this  condition.  That  if  the  said  Appellant  shall  prose- 
cute the  appeal  with  effect  and  abide  the  order  or  de- 
cree of  the  Appellate  Court,  and  pay  all  costs  and  damages 
awarded  by  the  Appellate  Court,  or  legally  chargeable  against 
said  Appellant  and  pay  all  damages  for  injuries  suffered  by  Ap- 
pellees from  the  time  of  the  decree  entered  and  all  mesne  profits 

486  Sup.  Ct.  Rule  24. 

487  May  19,  1897,  §6,  P-  L.  68,  2  Purd.  §51,  p.  I447- 
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accruing  after  judgment,  then  the  above  obligation  to  be  void,  or 
else  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered,  the  \ 

day  of  A.  D.  190    l 

In  presence  of  ) 

; L.S. 

L.S. 

L.S. 

42.  When  appeal  is  supersedeas. (r) 

An  appeal  from  an  order,  judgment  or  decree  directing  the 
payment  of  money  operates  as  a  supersedeas,  if  the  appellant 
gives  bond  with  sufficient  surety  or  sureties  in  double  the  ainount 
of  the  order,  judgment  or  decree  and  costs,  conditioned  that  the 
appeal  be  prosecuted  with  effect,  and  that  the  appellant  will  pay 
all  costs  and  damages  awarded  by  the  appellate  court  or  legally 
chargeable  against  him.*^* 

43.  Construction  of  the  statute. 

Justice  Mitchell  has  remarked:  "It  is  manifest  that  this  act 
was  intended  to  classify  and  provide  specially  for  every  kind  of 
appeal  that  can  come  to  this  or  the  superior  court,  and  to  fix  with 
precision  the  conditions  under  which  alone  an  appeal  of  any 
class  shall  be  a  supersedeas."**^  As  a  judgment,  therefore,  on 
scire  facias  sur  mortgage  is  a  "judgment  directing  the  payment  of 
money"  an  appeal  therefrom  will  not  act  as  a  supersedeas  unless 
a  bond  is  entered  for  double  the  amount.*'"  Furthermore,  when 
an  affidavit  of  defense  in  such  a  case  admits  the  mortgage,  but 
disputes  the  amount  of  interest  due  and  the  court  enters  judgment 
for  the  amount  admitted,  but  reserves  leave  to  the  plaintiff  to 
proceed  to  trial  for  the  additional  interest  claimed,  an  appeal  from 
such  judgment  is  dilatory  and  vexatious  and  the  penalty  pro- 
vided by  the  act  of  1897  may  be  enforced.*'^ 

44.  Notice  of  application  of  order. 

"In  all  applications  for  an  order  of  supersedeas  under  this 
act,  or  for  any  interlocutory  order,  the  applicant  shall  give  notice 

r    I  Vale  925-935. 

488  2  Purd.  §52,  p.  1448.    See  §28. 

489  Smead  v.  Stuart,  194  Pa.  578,  579;  Meyer  v.  Dodson,  9  Del.    398. 

490  Ibid;  Koecher  v.  Fidelity  Trust  Co.,  103  Pa.  331. 

491  Ibid. 
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to  counsel  on  the  other  side  when  and  where  the  application  is 
to  be  made,  unless  the  exigency  of  the  case  be  such  as  to  impel 
the  court  or  judge  before  whom  the  application  is  made  to  dis- 
pense with  such  notice."*"^  The  superior  court  has  also  made  a 
rule  that  "petitions  for  the  allowance  of  special  supersedeas  or 
other  interlocutory  order  will  not  be  entertained  until  after  an 
appeal  has  been  actually  taken.  They  must  set  forth  the  ques- 
tions involved  and  the  judgment  of  the  court.  In  criminal  cases, 
they  must  set  forth  specifically  and  clearly  the  rulings  complain- 
ed of  and  the  amount  of  bail  which  the  defendant  was  under  in 
the  court  below,  and  be  accompanied  by  a  copy  of  the  indict- 
ment.""= 

45.  In  case  of  delivery  of  personal  property. 

An  appeal  from  an  order  or  decree  directing  the  assignment 
or  delivery  of  any  kind  of  personal  property,  operates  as  a  su- 
persedeas, if  the  appellant  brings  the  article  required  to  be  as- 
signed or  delivered  into  the  court  below,  and  gives  bond  with 
sufficient  surety  or  sureties,  in  double  the  amount  of  all  costs, 
accrued  and  likely  to  accrue,  or  gives  bond  with- sufficient  surety 
or  sureties  in  at  least  double  the  value  thereof,  as  found  by  the 
court,  and  the  amount  of  said  costs,  and  conditioned  in  either 
event  that  the  appeal  be  prosecuted  with  effect,  that  the  appellant 
will  abide  by  and  obey  the  order  or  decree  of  the  appellate  court, 
and  will  pay  all  costs  and  damages  awarded  by  the  appellate 
court  or  legally  chargeable  against  him.*°* 

46.  In  execution  of  a  conveyance. 

An  appeal  from  an  order  or  decree  directing  the  execution  of 
any  conveyance  or  other  instrument,  by  any  party  operates  as  a 
supersedeas  if  the  appellant  executes  the  conveyance  or  instru- 
ment directed,  and  deposits  the  same  in  the  court  below,  and 
gives  bond  with  sufficient  surety  or  sureties  in  double  the  amount 
of  costs,  conditioned  that  the  appeal  be  prosecuted  with  effect, 
that  the  appellant  will  abide  by  and  obey  the  order  or  decree  of 
the  appellate  court,  and  will  pay  all  costs  and  damages  awarded 
by  the  appellate  court  or  legally  chargeable  against  him.*'^ 

492  Sup.  Ct.  Rule  47;  Super.  Ct.  Rule  37. 

493  Rule  36. 

494  2  Purd.  §S3,  P-  1448. 

495  2  Purd.  §54.  P-  1448. 
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47.  In   injunction. 

An  appeal  from  an  order  or  decree  granting  an  injunction,  or 
relief  in  the  nature  thereof,  operates  as  a  supersedeas  if  the  ap- 
pellant gives  bond  with  sufficient  surety  or  sureties,  in  such  sum 
as  the  court  below  shall  direct,  conditioned  that  the  appeal  be 
prosecuted  with  effect,  that  the  appellant  will  pay  all  costs  accrued 
and  likely  to  accrue,  and  will  pay  all  damages  and  injuries  suf- 
fered by  appellees  from  the  time  of  decree  entered  until  final 
compliance  with  the  order  or  decree  entered  on  the  appeal,  but 
the  court  below  may,  notwithstanding  the  appeal,  make  such 
order  or  decree  as  may  be  necessary  to  preserve  the  status  quo 
pending  the  determination  of  the  appeal.*'" 

48.  In  ejectment. 

An  appeal,  in  an  action  of  ejectment  or  other  action  involving 
the  title  to  or  possession  of  real  property  when  the  judgment 
below  is  against  the  party  in  possession,  operates  as  a  superse- 
deas if  the  appellant  gives  bond  with  sufficient  surety  or  sureties 
in  double  the  sum  he  will  probably  have  to  pay,  in  case  the 
judgment  be  affirmed,  conditioned  that  the  appeal  be  prosecuted 
with  effect,  that  the  appellant  will  not  commit,  or  suffer  to  be 
committed,  any  waste  on  the  property  in  dispute,  that  he  will  pay 
whatever  mesne  profits,  accruing  after  the  judgment  shall  be 
thereafter  recovered  against  him,  and  all  costs  and  damages 
awarded  by  the  appellate  court  or  legally  chargeable  against 
him.*»^ 

49.  In  fiduciary  cases. 

An  appeal  from  an  order  or  decree  dismissing  or  removing  any 
person  acting  in  any  fiduciary  capacity  whatsoever,  operates  as  a 
supersedeas  if  the  appellant  deposits  in  the  court  below  all  the 
assets  of  the  estate,  with  sufficient  surety  or  sureties  in  double 
the  amount  of  the  costs  accrued  and  likely  to  accrue,  or  gives 
bond  with  sufficient  surety  or  sureties  in  at  least  double  the  total 
undeposited  assets  of  the  estate,  as  determined  by  the  court  below, 
and  all  said  costs  and  conditioned  in  either  event  that  the  appeal 
be  prosecuted  with  effect,  and  that  the  appellant  will  pay  such 
sum  as  shall  be  found  to  be  due  to  the  estate  by  such  fiduciary, 

496  2  Purd.  §55,  P-  144S. 

497  2  Purd.  §56,  p.  1449. 
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and  all  costs  and  damages  awarded  by  the  appellate  court  or 
legally  chargeable  against  him.*°' 

50.  In  mandamus. 

In  appeals  from  judgments  and  decrees  in  mandamus,  quo 
warranto,  contested  election  cases,  from  sentences  in  criminal 
proceedings,  and  all  other  classes  of  cases  not  herein  otherwise 
provided  for,  the  appeal  shall  not  operate  as  a  supersedeas,  unless 
so  ordered  by  the  court  below  or  the  appellate  court  or  any  judge 
thereof  either  by  general  rule  or  special  order,  and  upon  such 
terms  as  may  be  required  by  the  court  or  judge  granting  the 
order  of  supersedeas.*" 

51.  Costs. 

An  appeal  from  an  order,  judgment  or  decree  for  costs  only, 
shall  operate  as  a  supersedeas  if  the  appellant  gives  bond  with 
sufficient  surety  or  sureties  in  double  the  amount  of  all  costs  ac- 
crued and  likely  to  accrue,  conditioned  that  the  appeal  be  prose- 
cuted with  effect,  and  that  the  appellant  will  pay  all  costs  and 
damages  awarded  by  the  appellate  court  or  legally  chargeable 
against  him.""' 

52.  Bond. 

An  appeal  from  an  order,  judgment  or  decree  which  comes 
within  more  than  one  of  the  classes  of  cases  above  referred  to 
shall  not  operate  as  a  supersedeas  unless  the  bond,  with  sufficient 
surety  or  sureties,  be  in  such  amount  and  with  such  conditions  as 
shall  adequately  secure  the  appellees,  in  accordance  with  the  pro- 
visions made  for  all  the  classes  within  which  the  order,  judg- 
ment or  decree  comes. ""^ 

53.  When  bond  is  not  required. 

Appeals  may  be  taken  from  any  sentence,  order,  judgment  or 
decree  without  security  in  any  proceeding,  where  by  law  the 
same  is  or  may  be  allowed,  but  in  such  cases  the  appeal  shall  not 
operate  as  a  supersedeas,  except  when  a  county,  township  or  mu- 
nicipal corporation,  or  any  one  suing  or  defending  in  a  represen- 
tative capacity,  is  the  appellant;  or  when  the  appeal  is  from  a 

498  2  Purd.  §S7,  P-  1449- 

499  2  Purd.  §S8,  p.  1449- 

500  2  Purd.  §60,  p.  1449.    See  Vol.  II.,  Chap,  28,  Part  III. 
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judgment  entered  in  favor  of  the  commonwealth  upon  an  ac- 
count settled  by  the  auditor  general  and  state  treasurer  and  a 
bond  with  approved  security  has  already  been  given  as  required 
by  law,  or  in  any  other  case  where  a  bond  with  approved  security 
has  already  been  entered  in  the  court  from  which  the  appeal  is 
taken,  conditioned  as  herein  provided  for  such  appeal;  in  which 
cases  the  appeal  shall  operate  as  a  supersedeas  without  security, 
and  except,  also,  that  in  all  other  cases  where  a  corporation,  other 
than  a  county,  township  or  municipal  corporation,  appeals  on  its 
own  behalf,  such  appeal  shall  be  quashed,  unless  bail  is  given  to 
operate  as  a  supersedeas  as  by  this  act  required.''^"^ 

Assignees  for  the  benefit  of  creditors  who  appeal  to  the  su- 
perior court  from  a  surcharge  against  them  for  misconduct  are 
acting  in  their  individual  capacity  and  must  give  a  bond  to  make 
the  appeal  a  supersedeas.""^ 

54.  Disposition  of  perishable  property. 

Nothing  contained  in  the  act  of  1897  shall  operate  to  hinder 
the  court  below,  in  its  discretion,  from  directing  and  enforcing 
the  sale  of  any  property  that  may  be  perishable,  notwithstanding 
an  appeal,  the  fund  realized  to  be  brought  into  court  pending  the 
appeal,  nor  to  hinder  the  court  below  from  proceeding  with  the 
cause  appealed  from  in  anything  affected  by  the  subject  matter  of 
the  appeal.  Nor  shall  an  appeal  postpone  payment  in  accord- 
ance with  the  final  confirmation  of  any  account,  adjudication,  dis- 
tribution, report  or  award  of  damages  by  a  jury  of  view,  except 
to  the  extent  necessary  to  preserve  the  rights  of  the  appellant, 
unless  specially  so  ordered  by  the  court  below  or  by  the  appellate 
or  by  any  judge  thereof .°°* 

55.  Power  of  the  court  below  to  require  security. 

The  court  from  which  an  appeal  is  taken  may  make  such 

502  2  Purd.  §61,  p.  1449. 

503  Krodel's  Estate,  14  Dist.  417;  Hassler,  J.,  remarks:  "In  Pugh  v. 
Ottenkirk,  3  W.  &  S.  170,  Sergeant,  J.,  says,  whilst  the  act  of  assembly 
permits  an  executor  or  administrator  to  appeal  without  giving  security, 
it  is  the  character  of  the  suit  that  determines  this  right;  and  that  does 
not  depend  on  the  mere  naming  the  party  as  executor  or  administrator 
in  the  process  or  declaration;  but  upon  the  cause  of  action  as  developed 
in  the  pleadings,  and  whether  the  recovery  is  sought  in  a  representative 
or  individual  capacity."  In  Gebler  v.  Culin,  6  Phila.  130,  it  is  said  that 
where  one  acts  for  himself,  even  though  he  uses  the  title  of  executor, 
the  title  is  mere  surplusage. 

504  2  Purd.  §62,  p.  1449. 
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orders  as  to  right  and  justice  shall  belong  relative  to  the  security 
offered  or  entered,  either  as  to  approve  thereof,  addition  thereto 
or  substitution  therefor,  whenever  a  proper  case  shall  be  made 
to  appear  requiring  the  action  of  the  court.°°* 

56.    Additional  bail. 

No  additional  bail  bond  shall  be  required  on  appeals  from  the 
superior  court  to  the  supreme  court  unless,  upon  application  of  a 
party  in  interest,  it  shall  be  made  to  appear  to  the  supreme  court 
that  the  bail  entered  is,  from  any  cause,  insufficient;  in  which 
event  the  supreme  court  may  require  additional  bail  to  be  entered 
in  the  court  from  which  the  appeal  was  first  taken,  and  in  default 
of  the  entry  thereof  within  the  time  specified,  may  order  a  non 
pros,  or  in  case  the  order,  judgment  or  decree  of  the  court  below 
is  reversed  by  the  superior  court  and  final  judgment  entered  for 
the  appellant,  in  which  event,  in  order  to  operate  as  a  superse- 
deas, an  appeal  bond  must  be  entered  in  the  court  from  which 
the  appeal  was  first  taken  in  such  amount,  and  with  such  condi- 
tions, as  are  required  in  cases  of  appeals  from  similar  orders, 
judgments  or  decrees  of  such  lower  court.°°* 

In  construing  this  act  Justice  Mitchell  has  remarked  that  it 
"now  establishes  and  controls  the  whole  practice  on  the  sub- 
ject of  recognizances  on  an  appeal. """^  And  Smith,  P.  J.,^"*  has 
added  that  "beyond  a  commercial  agency  feature  of  approving  of 
the  responsibility  of  bondsmen  and  acting  as  a  depository  for  the 
bond,  there  seems  to  be  little,  if  anything,  for  the  lower  court  to 
do  in  matters  of  appeal.  The  act  clearly  prescribes  the  methods 
of  procedure." 

Furthermore,  the  bail  in  error  are  not  liable,  if  the  writ  be  non 
pressed  for  their  neglect  to  justify;^"'  otherwise,  if  the  writ  be 
non  prossed,  by  agreement,  in  the  absence  of  fraud  or  collu- 
sion;''^'' or  if  the  writ  be  non  prossed,  because  there  is  no  final 
judgment  below.^^^  It  is  not  requisite,  in  order  to  charge  bail  in 
error,  to  sue  out  execution  against  the  principal. ^^'^     The  bail, 

505  2  Purd.  §63,  p.  1450. 

506  2  Purd.  §64,  p.  14SO. 

507  Smead  v.  Stuart,  194  Pa.  758,  S79- 

508  Locher's  Estate,  16  Dist.  787,  788. 

509  Tilden  v.  Worrell,  30  Pa.  272. 
SIC  Share  v.  Hunt,  9  S.  &  R.  404. 

Sii    Mechling  v.  Merchants'  &  Manufacturers'  Bank,  34  L.  I.  313. 
512    Smith  V.  Ramsey,  6  S.  &  R.  S73- 
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when  sued  on  his  recognizance,  may  plead  a  payment  of  the  judg- 
ment, under  an  attachment  thereof,  in  his  hands,  as  garnishee,  in 
another  state ;  if  the  judgment  had  been  previously  assigned,  the 
plaintifif  must  reply  such  assignment.^^^  The  bail  is  prima  facie 
entitled  to  credit  for  the  amount  made  on  an  execution,  subse- 
quently issued  against  the  principal  ;^"  otherwise,  if  it  be  shown 
that  no  part  thereof  was  applicable  to  the  plaintiff's  judgment.^" 
And,  if  compelled  to  pay  the  judgment,  the  bail  in  error  may  take 
an  assigrmient  thereof,  for  indemnity,  whether  in  contract  or  in 
tort."" 

57.    Bail  in  equity  cases. 

In  1909'^'  the  general  assembly  further  provided  that  hereafter 
it  shall  be  lawful  for  any  one  against  whom  an  order,  judgment 
or  decree  directing  the  payment  of  money  shall  have  been  made 
by  any  court  of  record  of  this  commonwealth,  upon  taking  or 
entering  an  appeal  to  the  superior  court  or  the  supreme  court  of 
this  commonwealth,  to  enter  bail  in  the  court  below  in  double 
the  amount  of  such  order,  judgment,  or  decree,  with  security  to 
be  approved  by  the  said  court,  conditioned  for  the  payment  of 
the  amount  finally  adjudged  to  be  due  upon  order,  judgment,  or 
decree,  including  interest  and  costs ;  or  that  the  appellant  in  such 
cases  may,  in  lieu  of  entering  such  bail,  deposit  with  the  prothono- 
tary  of  the  said  court  below,  in  cash,  such  amount  as  the  said 
court  shall,  upon  petition,  deem  to  be  sufficient  to  insure  the 
payment  of  the  amount  finally  adjudged  to  be  due  and  owing 
upon  said  order,  judgment,  or  decree;  and  in  either  case,  upon 
the  entry  of  said  bail  or  the  deposit  of  money,  as  aforesaid,  and 
upon  the  said  appeal  being  perfected,  the  said  judgment  and  the 
verdict,  when  such  judgment  has  been  entered  on  a  verdict,  order, 
or  decree,  shall  cease  to  be  a  lien  against  the  real  estate  of  the 
appellant;  and  the  prothonotary  or  clerk  of' the  said  court  shall 
thereupon  mark  the  docket  and  upon  the  margin  of  the  judgment 
index,  "appeal  perfected ;  lien  discharged :"  Provided,  however. 
That  upon  the  return  of  the  record  of  such  judgment,  order,  or 
decree  to  the  said  court  below,  with  a  remittitur  certifying  the 

513  Noble  V.  Thompson  Oil  Co.,  69  Pa.  409;  Bosbyshell  v.  Evans,  i 
Clark  315. 

514  Christy  v.  Bohlen,  5  Pa.  38;  Clayton  v.  Neflf,  i  W   N.  C.  247. 

515  Clayton  v.  Neff,  i  W.  N.  C.  430. 

516  Farmers'  &  Mechanics'  Bank  v.  Harper,  8  Pa.  249. 

517  April  22,  P.  I,-  103,  5  Purd.  §1,  p.  5467. 
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said  judgment,  order,  or  decree  to  have  been  affirmed  in  whole  or 
in  part,  the  prothonotary  shall  thereupon  enter  judgment,  as  of 
that  date  against  the  appellant  for  the  amount  due  upon  the  said 
judgment,  order,  or  decree  as  affirmed,  with  interest  and  costs 
as  provided  by  law. 

58.  When  bail  shall  operate  as  supersedeas  in  such  cases. 

Whenever  a  bill  of  complaint  is  filed,  or  shall  heretofore  have 
been  filed,  in  any  court  of  common  pleas  of  this  commonwealth, 
sitting  in  equity,  and  the  complainant  therein  prays  that  the  de- 
fendant be  compelled  to  specifically  perform  his  contract  for  the 
purchase  of  land,  and  the  defendant  in  any  such  bill  of  complaint 
answers  that  the  title  to  the  land  mentioned  and  described  there- 
in is  not  good  and  marketable,  and  appeal  to  the  supreme  or 
superior  court,  from  an  order,  judgment  or  decree  directing  the 
payment  of  money  and  the  execution  of  any  conveyance  or  other 
instrument  by  the  defendant,  shall  operate  as  a  supersedeas,  if 
the  appellant  executes  the  conveyance  or  instrument  directed, 
and  deposits  the  same  in  the  court  below,  and  gives  bond,  with 
sufficient  surety  or  sureties,  in  double  the  amount  of  all  costs  ac- 
crued or  likely  to  accrue,  conditioned  that  the  appeal  be  prose- 
cuted with  effect,  that  the  appellant  will  abide  by  and  obey  the 
order  or  decree  of  the  appellate  court,  and  will  pay  all  costs  and 
damages  awarded  by  the  appellate  court,  or  legally  chargeable 
against  him.^'* 

VIII.    Return  of  the  Writ. 

59.  Sending  up  the  record. 

When  an  appeal  is  allowed,  and  the  certiorari  to  bring  up  the 
record  is  received  and  filed  with  the  prothonotary  of  the  court 
by  which  the  judgment  was  rendered,  he  returns  it  to  the  pro- 
thonotary of  the  appellate  court,  together  with  the  whole  record, 
including  the  original  praecipe,  which  constitutes  a  portion  of 
it.  The  entire  record  is  in  the  custody  of  the  prothonotary  of 
each  court,  and  not  in  the  keeping  of  the  judges.^^'  If  the  ap- 
peal be  taken  to  a  judgment  upon  an  issue  of  nul  tiel  record, 
it  seems,  that  the  record  on  which  issue  has  been  joined,  should 
be  attached  to  the  record  returned,  by  certificate  from  the 
court,  or  otherwise,  so  as  to  make  it  a  part  of  the  record  re- 

518  Act  1809,  §2,  S  Purd.  §2,  p.  5467. 

519  Fitzsitnmons  v.  Salomon,  2  Binn.  439. 
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turned."^"    On  a  certiorari  to  the  orphans'  court,  the  original  rec- 
ord must  be  returned.^^^ 

60.  Issue  of  additional  writs. 

It  is  the  duty  of  the  plaintiff  in  error,  to  see  that  the  record  is 
returned  in  due  time.  "In  all  cases  where  the  record  is  not  re- 
turned on  the  return  day  of  the  term  at  which  the  case  is  upon 
the  list  for  argument,  it  shall  be  the  duty  of  the  prothonotary  to 
enter  a  non  pros,  which  shall  not  be  taken  off  except  by  order  of 
the  court."'" 

61.  Cost  for  issuing  them. 

Writs  may  be  issued  out  of  the  supreme  court  or  superior  court 
as  heretofore,  if  the  court  below  fails  or  neglects  to  certify  or 
send  the  whole  record  in  the  cause,  or  when  the  record  has  been 
returned  to  the  lower  court  and  is  needed  for  further  proceedings 
in  the  appellate  court.  For  all  services  in  connection  with  the 
writs,  or  with  any  other  special  writs,  issued  in  appealed  cases, 
the  prothonotary  of  the  appellate  court  shall  be  paid  at  the  time 
the  writ  is  issued  the  sum  of  three  dollars,  which  shall,  in  the 
discretion  of  the  appellate  court,  be  ultimately  paid  by  the  party 
suing  out  the  writ  or  as  costs  in  the  cause.  A  like  sum  shall  be 
paid  the  prothonotary  of  the  supreme  court  on  filing  a  petition  for 
the  allowance  of  an  appeal  from  the  superior  court,  but  it  shall, 
however,  form  part  of  the  prothonotary's  costs  on  the  appeal  if 
the  petition  is  granted.'^' 

IX.    Amendments  and  Motion  to  Quash. 

62.  Amendments. 

When  the  writ  was  returned,  but  not  before,^^*  the  plaintiff 
in  error  might  move  to  amend,  or  the  defendant  in  error  to 
quash  or  non  pros  the  writ;  or  it  might  abate,  or  be  discontin- 
ued.^'''  Formerly,  great  certainty  was  required  in  making  the 
writ  agree  with  the  record;  nor  could  any  defects  therein  be 

520  Crutcher  v.  Commonwealth,  6  Wh.  340;  United  States  v.  Cook, 
2  Mason  22. 

521  Torr's  Appeal,  i  R.  76. 

522  Sup.  Ct.  Rule  15;  Super.  Ct.  Rule  9. 

523  May  19,  1897,  §18,  P.  L.  71,  2  Purd.  §65,  p.  1450. 

524  Vandermark  v.  Ostrander,  I  Caines  251. 

525  Whether  the  withdrawal  of  the  writ  does  not  amount  to  a  re- 
traxit. Laughlin  v.  Peebles,  i  P.  &  W.  114.  See  Beidman  v.  Vandcr- 
slice,  2  R.  334. 
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amended,  before  the  stat.  5  Geo.  I.,  c.  13,  reported  to  be  in  force 
in  Pennsylvania  ;*''°  because,  by  the  former  statutes  of  amend- 
ment, the  judges  were  only  enabled  to  amend  in  affirmance  of 
the  judgment."^^  Upon  this  statute,  it  became  the  practice  to 
amend  the  writ  of  error,  as  a  matter  of  course,  without  costs  f^ 
and  it  has  been  amended  by  striking  out  the  name  of  one  of  the 
plaintiffs  in  error.^^*  In  the  latter  case,  however,  the  recogni- 
zance of  bail  in  error  must  also  have  been  amended.''"  And  a 
blank  left  in  the  writ  for  the  month  in  which  the  court  was  held, 
was  a  mere  clerical  error  and  amendable.'^'^  So,  the  description 
of  the  parties  in  the  writ  might  be  amended  by  the  record.''^ 
But  where  there  were  several  plaintiffs  or  defendants,  and  the 
writ  was  brought  by  one  only,  it  could  not  be  amended,  by  adding 
the  others.'^'  And  where  a  writ  of  error  was  returnable  before 
the  giving  of  the  judgment  on  which  it  was  brought,  this  was 
held  to  be  such  a  fault  as  was  not  amendable  under  the  statute.^'* 

The  rules  of  the  court  must  be  observed  in  taking  appeals 
otherwise  they  will  be  quashed."'^  Evidence,  therefore,  admitted 
on  a  point  not  named  in  a  bill  of  particulars  as  required  by  the 
rule  of  court  is  no  ground  for  reversal  if  surprise  is  not  al- 
leged;°'°  but  the  court  of  review  will  not  go  outside  the  bill  of 
exceptions  to  find  ground  for  convicting  the  other  court  of  error 
in  the  construction  of  a  rule.'^' 

An  appeal  from  a  judgment  on  a  case  stated  will  be  quashed 
where  there  is  nothing  to  show  the  existence  of  a  pending  suit."'' 
Likewise  an  appeal  in  which  the  appellant's  paper  book  discloses 
the  want  of  any  bill  of  exceptions  to  bring  up  the  evidence,  also 
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the  want  of  a  certificate  by  the  judge  of  the  correctness  of  the 
evidence.^''  In  such  cases  the  stenographer's  certificate  will  not 
suffice.'*"  When  an  appeal  is  taken  to  the  superior  court,  after 
the  supreme  court  has  affirmed  the  judgment  of  the  quarter 
sessions  and  the  superior  court  has  certified  the  appeal  to  the 
supreme  court,'*^  it  will  quash  the  appeal  and  direct  the  judg- 
ments in  the  quarter  sessions  to  show  they  are  the  judgments  of 
the  higher  court.°*^  Omission  to  print  docket  entries  is  a  serious 
disregard  of  a  rule  of  court,^*^  and  in  the  case  of  an  appeal  from 
judgment  entered  on  a  case  stated,  may  justify  quashing  the  ap- 
peal."* 

63.    Motion  to  quash. 

Formerly  any  defect  in  a  writ  of  error  which  was  not  amend- 
able, was  a  ground  for  quashing  it,  on  motion;  and  where  there 
was  no  jurisdiction,  as,  if  the  proper  record  was  not  brought  be- 
fore the  court  ;^*°  or  the  judgment  of  the  court  below  was  final 
by  law  f*^  or  where  the  justice  of  the  case  required  it  f"  or  where 
a  case  stated  or  special  verdict  was  so  defective  that  there  were 
no  means  for  determining  what  judgment  should  be  given  ;^*' 
the  court  would  quash  of  its  own  motion.  Where  the  object  was 
to  bar  a  writ  of  error  by  matters  of  fact  not  appearing  on  the 
record  returned,  they  were  brought  before  the  court  by  plea  or 
by  motion  to  quash.'**  Thus,  where  the  plaintiff  had  waived  his 
right  to  a  writ  of  error,  expressly  or  impliedly,  as  by  suing  out 
execution  and  receiving  the  amount  of  his  judgment,  the  writ  was 
quashed;''"  and  this  could  be  done  before  the  return  day  of  the 
writ."^    But,  as  a  general  rule,  the  court  would  not  quash  the 
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writ  before  hearing,  except  for  an  irregularity.*"''  The  question 
whether  the  writ  had  been  properly  sued  out,  or  whether  it  lay 
in  the  particular  case,  belonged  exclusively  to  the  court  from 
which  it  issued,  on  a  motion  made  to  quash;  and  where  the 
motion  to  quash  was  too  late,  as  if  made  after  plea  in  nuUo  est 
erratum,  and  issue  joined,  the  court  would,  if  injustice  would 
be  likely  to  be  done,  quash  of  its  own  accord."''  Where  the  writ 
was  regularly  issued,  but  served  after  the  return  day,  the  court 
would  not  quash  it,  but  would  order  a  remittitur,  if  moved  for."'* 
But  where  the  court  below  struck  off  an  appeal  and  afterwards  re- 
instated it,  the  writ  was  quashed,  as  there  was  no  final  judgment 
to  which  it  could  lie."""  On  a  motion  to  quash,  the  court  would 
only  look  to  the  parties  to  the  record.""*  While  this  was  the  old 
practice  with  respect  to  writs  of  error,  it  is  believed  that  the  same 
precedents  are  illustrative  of  the  present  practice  as  to  appeals 
under  the  act  of  1889.  More  recently  the  appellate  court  did 
not  question  an  appeal  because  the  appellant  had  no  longer  any 
interest  in  the  controversy,  the  fact  not  appearing  in  the  re- 
cord."""* And  if  an  appeal  has  been  quashed  because  no  excep- 
tions were  taken,  but  they  are  afterward  allowed  by  the  court 
with  the  consent  of  both  parties,  the  appeal  may  be  reinstated 
and  considered  as  if  the  exceptions  had  been  taken  and  filed  at 
the  trial."""'' 
64.    Dismissal  of  appeal. (s) 

An  appeal  will  be  dismissed  from  a  judgment  of  the  court  be- 
low entered  proforma  and  without  prejudice.""'  But  a  pro-forma 
decree  will  be  given  its  due  effect  if  the  opinion  shows  that  the 
court  decided  the  case  after  due  examination.""*  The  supreme 
court  also  on  its  own  motion  will  dismiss  a  bill  when  the  record 
shows  that  the  petitioner  has  an  adequate  remedy  at  law.""* 

s    I  Vale  1028. 
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X.    Abatement  of  the  Writ. 
65.    Abatement  of  writ. 

At  common  law,  a  writ  of  error  abated  by  the  death  of  the 
plaintiff  in  error,  before  errors  assigned;  but  it  is  not  so,  under 
our  statutes;  where  the  cause  of  action  survives,  nothing  can 
follow  from  an  abatement,  but  delay  and  costs;  and  for  this  it 
was  the  object  of  the  legislature  to  provide  a  remedy ;''°°  which 
they  have  done,  by  the  acts  of  13  April,  1807,**^  and  24  February, 
1834.**^  But  if  the  cause  of  action  do  not  survive,  as  where  the 
court  below  arrest  the  judgment  on  a  verdict  obtained  by  husband 
and  wife,  for  slander  of  the  wife,  if  the  wife  die,  before  errors  as- 
signed, the  writ  will  abate.^®*  In  no  case,  however,  does  the  writ 
abate  by  the  death  of  the  defendant  in  error,  whether  before  or 
after  errors  assigned;  if  it  happen  before,  and  the  plaintiff  will 
not  assign  errors,  the  executors  may  have  a  scire  facias  quare 
executionem  non,  in  order  to  compel  him ;  if  it  happen  after,  they 
may  proceed  as  if  the  defendant  in  error  were  still  living,  until 
affirmance  of  the  judgment  and  then  proceed  by  scire  facias ;  but 
they  cannot  take  out  execution  pending  the  writ  of  error,^^*  and 
they  may  be  compelled  to  join  in  error,  by  a  rule  to  plead  to  the 
assignment  of  errors."'^  And  under  the  stat.  8  &  9  Wm.  III.,  c. 
12,  §7,  reported  to  be  in  force  in  this  state,^*®  the  death  of  one 
of  several  plaintiffs  or  defendants  does  not  abate  the  writ,  but 
such  death  being  suggested  upon  the  record,  the  action  proceeds ; 
this  statute  applies  to  writs  of  error.°°^  Since  the  passage  of  the 
act  of  1845,®°*  the  marriage  of  a  feme  sole  plaintiff  in  error  will 

560  Ulshafer  v.  Stewart,  71  Pa.  172-3. 

S6i  4  Sm.  L.  477.  i  Purd.  §4,  p.  226. 

562  P.  L.  n,  I  Purd.  §  4,  p.  226. 

563  Stroop  V.  Swarts,  12  S.  &  R.  76. 

564  Wayne  v.  Duffee,  District  Court,  Phila.,  17  Nov.  1849. 
56s  Commonwealth  v.  McAllister,  i  W.  307. 

566  Rob  Dig.   142. 

567  Clark  V.  Rippon,  i  B.  &  Aid.  586.  The  act  5  May,  1854,  P.  L.  S70, 
I  Purd.  §11,  p.  228,  provides,  that  if  a  plaintiff  die,  during  the  pendency 
of  the  suit,  and  no  letters  testamentary  or  of  administration  shall  be  taken 
out  in  this  state  within  one  year  after  suggestion  of  the  death  upon  the 
record,  it  shall  not  be  the  duty  of  the  defendant  to  raise  an  administrator, 
for  the  purpose  of  prosecuting  the  same,  but  the  suit  shall  abate,  and  the 
prothonotary  shall  make  an  entry  accordingly;  notice  must,  however, 
first  be  given  to  the  executors  or  next  of  kin  entitled  to  administration, 
and  an  affidavit  of  service  filed. 

568  Act  12  April,  1845,  P.  L.  386,  iPurd.  §8,  p.  227. 
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not  abate  the  writ;  but  the  husband  may  make  himself  a  party 
thereto,  and  prosecute  it  to  a  final  judgment. 

66.  When  writ  is  abated. 

On  the  death  of  the  appellant  after  the  issue  of  the  appeal  and 
before  the  assignment  of  error,  the  court  will  not  abate,  but  his 
representative  may  be  substituted,  but  when  the  appellant  in  a 
criminal  case  dies  pending  his  appeal  to  a  higher  court  the  .appeal 
is  abated.'*" 

XI.    Dimunition  of  Record. 

67.  How  record  may  be  completed. 

Where  the  whole  of  the  record  was  not  certified  by  the  court 
below  upon  the  writ  of  error,  the  plaintiff  might  allege  diminution 
of  the  record,  and  pray  a  certiorari  to  the  court  below  to  bring  up 
the  part  of  the  record  which  is  wanting  f"  but  it  was  a  rule,  that 
a  man  could  not  allege  diminution  contrary  to  the  record  which 
was  certified.''^  The  certiorari  is  a  judicial  writ,  issuing  out  of 
the  court  where  the  writ  of  error  is  depending,  directed  common- 
ly to  the  judges  of  the  court  below,  but  may,  by  consent,  be  di- 
rected to  the  president  alone.^'^  The  supreme  court  will  not  de- 
cide whether  certain  matters  ought  or  ought  not  to  be  returned 
and  certified  as  part  of  the  record,  but  will  leave  it  to  the  court 
below  to  determine  whether  the  record  contains  the  whole  mat- 
ter j""^'  and  when  it  appears  by  their  return,  that  the  whole  record 
has  been  certified,  a  second  certiorari,  upon  a  similar  suggestion, 
will  not  be  granted. ''*    The  praecipe  is  part  of  the  record,'"  and 

569  Commonwealth  v.  Crowley,  28  Super.  Ct.  618. 

570  Fitzsimmons  v.  Salomon  2  Binn.  436;  Holmes  v.  Trout,  7  Pet.  171 ; 
Hudgins  v.  Kemp,  18  How.  531 ;  United  States  v.  Gomez,  i  Wall.  690. 

571  I  Rol.  Abr.  764.    Tidd  1167. 

572  Bassler  v.  Niesly,  l  S.  &  R.  472.  It  seems,  that  it  is  to  be  returned 
in  the"  same  manner  as  a  writ  of  error.  Fenemore  v.  United  States,  3 
Dall.  360  n. 

573  Bassler  v.  Niesly,  i  S.  &  R.  472.  If,  in  answer  to  a  certiorari,  the 
president  judge  certify  that  the  record  has  been  fully  and  perfectly  re- 
turned, it  is  conclusive;  the  only  remedy  is,  by  action  for  a  false  return. 
Flagg  V.  Searle,  31  L.  I.  loi.  If  portions  of  the  record  be  lost,  the  docket- 
entries  will  be  assumed  to  be  correct;  especially,  where  there  had  been 
a  former  writ  of  error,  on  which  no  exception  was  taken  to  the  record. 
Jones  V.  Hartley,  3  Wh.  178. 

574  Bassler  v.  Niesly,  i  S.  &  R.  472. 

575  Fitzsimmons  v.  Salomon,  2  Binn.  436. 
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so  is  a  warrant  of  attorney  to  appear  and  confess  judgment.'^* 
By  the  English  practice,  it  is  too  late  to  allege  a  diminution,  or 
pray  a  certiorari,  after  in  nullo  est  erratum  pleaded,  without  leave 
of  the  court  f''  with  us,  the  certiorari  has  been  granted,  upon  the 
application  of  the  plaintiff  in  error,  after  issue  joined  and  diminu- 
tion alleged.^"  A  return  to  a  certiorari,  upon  suggestion  of 
diminution  in  the  record,  may  be  made  by  the  clerk,  and  need  not 
be  made  by  the  judge  of  the  court  below.^''  And  diminution  of 
the  record  may  be  suggested  and  the  record  corrected  even 
though  there  be  a  disposition  of  the  exceptions  by  such  correc- 
tion."" 

XII.    Assignment  of  Errors. 
68.    When  errors  shall  be  assigned,  (t) 

The  questions  that  are  to  be  considered  come  before  the  court 
in  the  form  of  a  bill  of  exceptions.  The  act  of  191 1  has  wrought 
important  changes  in  the  way  of  modifying  the  power  of  the  trial 
court  to  prepare  the  bill,  which  have  been  fully  considered.  The 
fundamental  principle  is  that  the  reviewing  court  will  consider  no 
questions  except  those  which  were  raised  in  the  court  below  and 
are  presented  in  accordance  with  the  rules  of  court  and  other  reg- 
ulations.''^ When,  therefore,  a  question  is  raised  of  such  a  na- 
ture that  in  fairness  it  ought  to  have  been  raised  in  the  lower 
court  it  will  not  be  considered  by  the  reviewing  tribunal. °'^  Thus 
an  objection  that  part  of  a  claim  is  barred  by  the  statute  of  limi- 
tations, which  was  not  made  in  the  lower  court,  will  not  be  con- 

t    I  Vale  943-1015. 

576  Banning  v.  Taylor,  24  Pa.  292. 

577  2  Crompt.  Pr.  362;  Cheetham  v.  Tillotson,  4  Johns.  499;  Row  v. 
Barker,  2  Cow.  408. 

578  Fitzsimmons  v.  Salomon,  2  Binn.  436.  And  see  Clark  v.  Hackett, 
I  Black  77. 

579  Stewart  v.  Ingle,  9  Wheat.  526. 

580  Smith  V.  Ritner,  5  Lane.  L.  Rev.  412.  See  Beyerly  v.  Hunger,  1 
Wood.  354. 

581  Commonwealth  v.  Preston,  188  Pa.  429;  Provident  L-  &  Tr.  Co.  v. 
Philadelphia,  202  Pa.  78 ;  Guemple  v.  Phila.  Rapid  Transit  Co.,  224  Pa.  327 ; 
Curtis  V.  Winston,  186  Pa.  492;  Sibley  v.  Robinson,  212  Pa.  24;  Morgan 
V.  Lehigh  Valley  Coal  Co.,  215  Pa.  443 ;  Mixel  v.  Betz,  168  Pa.  328 ;  Com- 
monwealth V.  Fleming,  157  Pa.  644;  Grantz  v.  Price,  130  Pa.  415;  Huck- 
enstein  v.  Kelly,  139  Pa.  201;  Messmore  v.  Morrison,  172  Pa.  300;  Bar- 
tholomew V.  Lehigh  County,  148  Pa.  82;  Lindsey  v.  Button,  227  Pa.  208. 
See  I  Vol.  §. 

582  Ross  Township  Road,  5  Super.  Ct.  85. 
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sidered  by  the  other;'*'  or  if  no  exception  is  made  to  the  allow- 
ance of  a  claim  before  the  master  or  in  the  lower  court,  the  error 
is  regarded  as  waived;"'*  likewise  objections  raised  for  the  first 
time  on  a  second  appeal  will  be  treated  as  waived."'"  Nor  will 
technical  defects  in  the  pleadings  or  proceedings  be  considered 
by  the  appellate  courts ;""  nor  a  variance  not  affecting  the  merits 
of  a  case;"''  nor  the  misjoinder  or  nonjoinder  of  parties;""  nor 
objectionable  remarks  of  counsel  unless  exception  thereto  is 
taken  at  the  time."'" 

6g.    Court  rules  on  the  subject. 

It  is  provided  by  rule  that  counsel  for  the  appellant  shall,  on 
or  before  the  return  day  of  the  term  at  which  the  case  is  upon  the 
list  for  argument,  specify  in  writing  the  particular  errors  which 
he  assigns,  and  file  the  same  in  the  prothonotary's  office;  and  on 
failure  so  to  do  the  court  may  non  pros  the  writ.""* 

70.    Each  error  must  embrace  only  one  point.(u) 

In  assigning  errors  what  is  the  mode  of  procedure  in  the  dif- 
ferent kinds  of  appeals,  though  bearing  the  same  name,  or  does 
a  single  method  apply  to  all?  The  supreme  court  has  directed 
that  "each  error  relied  on  must  be  specified  particularly  and  by 
itself.  If  any  specification  embrace  more  than  one  point,  or  refer 
to  more  than  one  bill  of  exceptions,  or  raise  more  than  one  dis- 
tinct question,  it  shall  be  considered  a  waiver  of  all  the  errors  so 
alleged.""""    An  assignment  to  the  entire  charge,  therefore,  with- 

u    I  Vale  977,  1007,  1225. 

583  Payne's  Estate,  204  Pa.  535. 

584  Fidelity  Title  &  Trust  Co.  v.  Bell,  188  Pa.  637;  Black  v.  Black, 
206  Pa.  116;  Swoope  v.  Wakefield,  10  Super.  Ct.  342;  Johnson's  Estate, 
29  Super.  Ct.  255. 

S8s    Cowen  v.  Pa.  Plate  Glass  Co.,  188  Pa.  542. 

586  Readdy  v.  Shamokin  Borough,  137  Pa,  92;  Shoenberger  v.  Zook, 
34  Pa.  24;  I  Vale  1069. 

587  Passenger  Conductors'  I<ife  Ins.  Co.  v.  Birnbaum,  116  Pa.  565; 
Miller  v.  Miller,  4  Pa.  317. 

588  Kelly  v.  Kelly,  182  Pa.  131;  Phila.  W.  &  Bait.  R.  v.  Conway,  112 
Pa.  S". 

589  Fulmer  v.  Commonwealth,  97  Pa.  503;  Guckavan  v.  Lehigh 
Traction  Co.,  203  Pa.  521 ;  Holden  v.  Pennsylvania  R.  Co.,  169  Pa.  I. 

S89a    Sup.  Ct.  Rule  14;  Super  Ct.  Rule  8. 

590  Sup.  Ct.  26;  Super.  Ct.  Rule  14;  Mellick  v.  Pennsylvania  R.  Co., 
203  Pa.  457;  Gibson  v.  Bessemer  &  Lake  Erie  R.  Co.,  226  Pa.  198. 
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out  pointing  out  any  specific  error  will  not  be  considered."*^  An 
omnibus  assignment  of  error,  therefore,  containing  twelve  dis- 
tinct extracts  from  a  general  charge  will  be  disregarded."" 

An  assignment  of  error  should  not  be  divided  into  separate 
clauses.'"*  Nor  should  two  or  more  distinct  extracts  from  the 
charge  of  the  court  be  embraced  in  one  assignment  of  error.'"* 
Nor  should  the  same  question  be  raised  by  several  different  as- 
signments of  error.'"'  An  assignment  averring  error  in  granting 
an  injunction  is  bad  which  does  not  set  forth  the  decree.'"*  But 
an  assignment  of  error  setting  forth  that  the  court  erred  in  re- 
fusing a  new  trial  for  four  specific  reasons  is  proper,  as  only  one 
error  is  assigned.'"^ 

71.    When  and  how  quotations  of  charge  and  answers  to  points  and 
brackets  must  be  used.(v) 

When  the  error  assigned  is  to  the  charge  of  the  court,  or  to 
answers  to  points,  the  part  of  the  charge  or  the  points  and  an- 
swers referred  to  must  be  quoted  ipsissimis  verbis  in  the  specifi- 
cation, and  the  parts  of  the  charge  assigned  as  error  shall  be  en- 
closed in  brackets  in  the  printed  charge,  with  the  number  of  the 
assignment  noted.'"^ 

The  part  of  the  charge  of  which  complaint  is  made  must  be 
quoted.'""  And  an  assignment  quoting  the  whole  charge  and  al- 
leging that  it  was  partial  without  pointing  out  in  what  way,  is  not 
good  practice;"""  and  only  in  exceptional  cases  will  a  judgment 

V    I  Vale  998. 

591  Drenning  v.  Wesley,  i8g  Pa.  160;  Card  v.  Columbia  Township, 
191  Pa.  254;  Kaufman  v.  Pittsburgh,  C.  &  Western  R.  Co.,  210  Pa.  440. 

592  Harshman  v.  Dunbar  Township,  11  Super.  Ct.  638. 

593  Irwin  v.  Kutruff,  152  Pa.  609;  Borland  v.  Meurer,  139  Pa.  513; 
Sloan  V.  James,  13  Super.  Ct.  399;  i  Vale  978;  Keiser  v.  Eberly,  226  Pa. 
21 ;  Kemmerer  v.  Tool,  81  Pa.  467. 

594  George  v.  Conneaut  Township,  18  Super.  Ct.  47;  Harshman  v. 
Dunbar  Township,  11  Super.  Ct.  638;  Hennessy  v.  Anstock,  19  Super  Ct. 
644. 

595  Seifred  v.  Pennsylvania  R.  Co.,  206  Pa.  399. 

596  McConahy  v.  Western  Allegheny  R.  Co.,  31  Super.  Ct.  215. 

597  Mix  V.  North  American,  209  Pa.  636. 

598  Sup.  Ct.  Rule  27;  Super.  Ct.  Rule  15. 

599  Commonwealth  v.  Heidler,  191  Pa.  3^5 ;  Lamb  v.  Leader,  6  Super. 
Ct.  so;  Mitchell  v.  Jodon,  22  Super.  Ct.  304;  Commonwealth  v.  Orr,  138 
Pa.  276;  Morgan  v.  Gamble,  230  Pa.  165. 

600  Wood  V.  Schomacker  Piano  Forte  Mfg.  Co.,  22  Super.  Ct.  138; 
Pitzpatrick  v.  Union .  Traction  Co.,  206  Pa.  335. 
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be  reversed  on  a  general  assignment  that  the  charge,  as  a  whole, 
was  inadequate,  one  sided  and  misleading.*"^  The  exception  also 
must  be  noted  before  verdict  and  the  request  must  be  then  made 
to  have  it  reduced  to  writing  and  filed,  and  this  request  must  ap- 
pear in  the  record.""^  Disjointed  portions  of  a  charge  should  not 
be  quoted  as  a  continuous  sentence,*""^  and  an  extract  which  is  un- 
intelligible without  the  context  will  not  be  considered.*"* 

When  the  defendant  fails  to  request  instructions  on  questions 
of  contributory  negligence  it  is  questionable  whether  the  judge's 
failure  to  give  instructions  on  that  point  is  a  proper  subject  for 
an  assignment  of  error,  and  the  supreme  court  will  not  reverse 
if  the  charge  on  that  question  was  correct.*"'  Nor  can  an  omis- 
sion to  charge  on  a  particular  point  for  which  there  was  no  re- 
quest be  assigned  for  error;*"*  nor  will  the  higher  court  reverse 
if  the  court  below  submitted  the  case  to  the  jury  from  the  point 
of  view  requested  even  if  that  was  erroneous;*"^  nor  can  errors 
be  assigned  in  the  charge  on  matters  of  fact  if  they  were  sub- 
mitted to  the  jury.*"* 

Assignments  or  error  should  be  confined  to  the  substantial  and 
material  questions  necessary  to  a  proper  determination  of  the 
issues  in  controversy.  Two  assignments  should  never  be  made 
when  one  will  cover  the  ground.*"' 

When  the  assignment  is  a  refusal  to  take  off  a  nonsuit,  the 
appellant  should  print  the  statement  so  that  it  may  be  determined 

601  Commonwealth  v.  Penrose,  27  Super.  Ct.  loi.  See  Commonwealth 
V.  McManiman,  27  Super.  Ct.  304. 

602  Curtis  V.  Winston  &  Co.,  186  Pa.  493;  Corkery  v.  O'Neill,  9  Super. 
Ct.  335;  Scott  v.  Smaltz,  10  Super.  Ct.  44;  Stout  v.  Quinn,  9  Super.  Ct. 
179;  Patterson  v.  Groetzinger,  10  Super.  Ct.  327;  Mathushek  Piano  Mfg. 
Co.  V.  Engberry,  30  Super.  Ct.  543. 

603  Commonwealth  v.  Eckerd,  174  Pa.  137;  Commonwealth  v.  Zappe, 
153  Pa.  498;  Commonwealth  v.  McManiman,  27  Super.  Ct.  304;  Card 
V.  Columbia  Township,  191  Pa.  254;  Fricker  v.  Penn  Bridge  Co.,  197  Pa. 
442. 

604  Irwin  V.  Kutruff,  152  Pa.  609. 

605  Connor  v.  Electric  Traction  Co.,  173  Pa.  602. 

606  Dean  v.  Herold,  37  Pa.  150;  Kaufman  v.  Pittsburg,  C.  &  W.  R. 
Co.,  210  Pa.  440. 

607  Ritter  v  Sieger,  105  Pa.  400. 

608  Thompson  v.  Franks,  37  Pa.  327;  McDowell  v.  Oyer,  21  Pa.  417; 
I  Vale  1005. 

609  Cooper  V.  Altoona  Concrete  Con.  &  Supply  Co.,  231  Pa.  557. 
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whether  the  evidence  which  he  produced  on  the  trial  was  suffi- 
cient to  support  the  cause  of  action.*^" 

72.  Points  reserved. 

As  we  have  seen  when  error  is  assigned  to  the  refusal  or  af- 
firmance of  points,  both  the  points  submitted  and  the  excepted 
answers  must  be  set  forth  in  the  assignments;*"  the  point  and 
answer  should  be  quoted  totidem  verbis.*^^  But  when  the  court 
itself  applies  the  law  by  binding  instructions,  the  jury  has  no  duty 
of  application  left  to  them  and  the  answers  to  points  become  mere 
theoretical  discourses  on  the  law  and  should  not  be  assigned  as 
error.  For  as  Justice  Mitchell  has  said :  "All  the  answers  might 
be  wrong  and  yet  if  upon  the  facts  as  they  appear  the  direction  of 
the  verdict  was  right,  the  answers  would  go  for  naught  with  this 
court."  The  only  question,  therefore,  in  such  a  case  can  be,  was 
the  judge  right  in  directing  the  verdict.*^^ 

When  a  judgment  has  been  entered  non  obstante  veredicto  and 
the  plaintiff  has  specially  excepted  to  the  refusal  to  enter  judg- 
ment on  the  verdict,  it  is  proper,  though  not  necessary,  that  the 
point  reserved  on  which  judgment  has  been  entered  should  be 
set  out  in  the  assignments  of  error.*^*  If  the  refusal  of  the 
court  to  enter  judgment  for  the  defendant  non  obstante  veredicto 
is  assigned  for  error  there  must  have  been  an  exception  taken 
to  the  court's  action  in  refusing  judgment.*" 

73.  Assignments  relating  to  evidence,  (w) 

"When  the  error  assigned  is  to  the  admission  or  rejection  of 
evidence,  or  to  the  striking  out  or  refusal  to  strike  out  evidence, 
the  specification  must  quote  the  questions  or  offers,  the  ruling 
of  the  court  thereon,  and  the  evidence  admitted  or  rejected, 
stricken  out  or  which  the  court  refuses  to  strike  out,  together 
with  a  reference  to  the  page  of  the  paper  book  or  appendix  where 
the  matter  may  be  found  in  its  regular  order  in  the  printed  evi- 

w    I  Vale  981. 

610  Commonwealth  v.  Burns,  14  Super.  Ct.  248. 

61 1  Whitmore  v.  Montgomery,  165  Pa.  253;  Readdy  v.  Shamokin 
Borough,  137  Pa.  92;  Hall  v.  Phillips,  164  Pa.  494;  Morgan  v.  Gamble, 
230  Pa.  165. 

612  Getz  V.  Railroad  Co.,  15  W.  N.  C.  357;  Irvin  v.  Kutruflf,  152  Pa. 
699;  Murtland  v.  English,  214  Pa.  325;  Crawford  v.  McKinney,  165  Pa. 
60s. 

613  Helzer  v.  Helzer,  187  Pa.  243,  245. 

614  McBeth  V.  Newlin,  15  W.  N.  C.  129. 

615  Reiser  v.  Eberely,  226  Pa.  21. 
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dence  or  notes  of  trial.  When  the  error  alleged  is  the  admission 
or  rejection  of  a  writing,  a  full  copy  of  the  writing  must  be 
printed  in  the  paper  book.  Any  assignment  of  error  not  accord- 
ing to  this  and  the  rule  immediately  preceding  will  be  disregard- 
ed.""* 

An  assignment,  therefore,  is  defective  which  does  not  show  the 
testimony  adduced,  or  proposed  to  be  adduced,  under  the  offer 
admitted  or  rejected,  and  merely  discloses  the  question  propound- 
ed and  objected  to  and  admitted  or  refused.*"  The  assignment 
is  still  more  defective  which  "fails  to  set  forth  the  offer.  The 
objections  thereto  and  the  rulings  of  the  court"*^*  should  also 
show  that  the  exception  was  taken  and  sealed  to  the  admission 
or  rejection  of  the  testimony,  for  the  appellant  must  be  limited 
to  the  specific  objection  he  made  in  the  court  below.*'^  It  is  not 
enough  that  the  text  of  the  assignment  be  supplemented  by  ref- 
erence to  the  evidence  set  out  in  extenso  in  the  appendix.*^"  Nor 
will  assignments  to  the  admission  of  evidence  be  considered 
which  contain  no  reference  to  the  number  of  the  printed  page  of 
the  testimony  ;*^^  nor  an  assignment  containing  an  alleged  error 
by  the  court  in  refusing  to  strike  out  the  testimony  of  several 
different  witnesses.*''^  Nor  will  the  supreme  court  consider  an 
assignment  that  a  verdict  is  against  the  evidence ;  such  action  is 

6i6  Sup.  Ct.  Rule  28;  Super.  Ct.  Rule  16;  Van  Home  v.  Dick,  151  Pa. 
341;  Cornell  v.  O'Neill,  154  Pa.  582;  Butcher's  Ice  &  Coal  Co.  v.  Philadelphia, 
156  Pa.  54;  Holthouse  v.  Rynd,  155  Pa.  43;  i  Vale  981;  Commonwealth 
Title  Ins.  &  Tr.  Co.  v.  Gray,  150  Pa.  255;  Hawes  v.  O'  Reilly,  126  Pa. 
440;  Battles  V.  Sliney,  126  Pa.  460;  Kenrtedy  v.  Erdman,  150  Pa.  427. 

617  Sayres  v.  Hoskinson,  no  Pa.  413;  Malone  v.  Phila.  &  Reading 
R.  Co.,  157  Pa.  430 ;  Pizzi  V.  Nardello,  209  Pa.  i ;  i  Vale  987. 

618  Commonwealth  v.  Cummings,  45  Super.  Ct.,  211,  citing  Gish  v. 
Brown,  171  Pa.  479;  Sopperstein  v.  Bertels,  178  Pa.  401;  Foringer  v.  New 
Kensington  Stone  Co.,  223  Pa.  425;  Keystone  Cycle  Co.  v.  Jones,  12 
Super.  Ct.  13s;  Commonwealth  v.  Hazlett,  14  Super  Ct.  352;  Kalin  v. 
Wehrle,  36  Super.  Ct.,  205 ;  Henning  v.  Keiper,  37  Super.  Ct.  488. 

619  Readdy  v.  Borough  of  Shamokin,  137  Pa.  92;  Burson  v.  Fire  Ins. 
Association,  136  Pa.  267;  Galbraith  v.  Philadelphia  Co.,  2  Super.  Ct. 
359;  Commonwealth  v.  Wilson,  r86  Pa.  i;  i  Vale  984. 

620  Smith  V.  Tome,  68  Pa.  158;  Bidwell  v.  Evans,  156  Pa.  30;  i  Vale 

983- 

621  Fowler  Waste  Mfg.  Co.  v.  Otto  Gas  Engine  Works,  227  Pa.  314; 
Downey  Brothers  v.  Pennsylvania  R.  Co.,  219  Pa.  32. 

622  Browne  v.  Forest  Water  Co.,  213  Pa.  440. 
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for  the  court  below  on  a  motion  for  a  new  trial.*^'  Again,  an  as- 
signment to  the  admission  of  testimony  which  was  admissible  for 
some  purposes  will  not  be  considered  where  the  bill  of  exceptions 
does  not  show  the  purpose  of  the  offer  or  the  reason  for  the  ob- 
jection or  admission  of  the  evidence."^*  And  when  no  formal 
bill  of  exceptions  is  made  up  and  sealed  it  must  appear  in  order 
to  bring  exceptions  to  rulings  on  evidence  on  the  record  that  the 
stenographer's  notes  of  the  trial  have  been  approved  by  the  judge 
as  correct.*^"  And  if  an  assignment  is  based  on  admission  or  re- 
jection of  a  written  instrument,"^"  or  letter,"^'  a  full  copy  of  the 
writing  should  be  set  forth.  The  same  rule  applies  to  a  city  ordi- 
nance,"^' or  other  record,"^'  drafts  or  plans  needful  to  the  ap- 
pellate court  to  reach  an  intelligent  conclusion  on  the  point."'" 

74.    Assignments  to  report  of  master  or  auditor,  (x) 

In  assigning  error  to  the  report  of  the  master  or  auditor  the 
error  should  be  alleged  to  the  action  of  the  court  and  not  of  the 
master  or  auditor,®"^  but  no  objection  can  be  made  which  was 
not  raised  in  the  court  below."'^  An  assignment  that  the  court 
erred  in  confirming  the  auditor's  report  is  too  vague  to  be  consid- 
ered ;"''  likewise  an  assignment  that  the  court  erred  in  overruling 
each  and  all  the  plaintiff's  exceptions  to  the  master's  report."'* 
An  exception  to  the  dismissal  of  exceptions  will  not  be  considered 

X    I  Vale  1013. 

623  McBride  v.  Rinard,  172  Pa.  542.  Such  an  assignment  the  court 
will  consider  only  in  exceptional  cases.    Robeson  v.  Pels,  202  Pa.  399. 

624  Norbeck  v.  Davis,  157  Pa.  399. 

62s    Kershner  v.  Kemmerling,  24  Super.  Ct.  181. 

626  Kreiner  v.  Rochester  R.  Co.,  135  Pa.  184;  Reynolds  v.  Cridge,  131 
Pa.  184;  Cochran  v.  Sanderson,  151  Pa.  591. 

627  Kaufman  v.  Pittsburgh,  C.  &  Western  R.  Co.,  210  Pa.  440; 
Keystone  Cycle  Co.  v.  Jones,  12  Super.  Ct.  134;  Commonwealth  v.  John- 
ston, S  Super  Ct.  585;  Hollock  v.  Lebanon,  215  Pa.  i. 

628  Bailey  v.  Pittsburg,  207  Pa.  553. 

629  Cochran  v.  Sanderson,  151  Pa.  591;  Kreiner  v.  Rochester  &  Pitts- 
burg R.  Co.,  135  Pa.  184. 

630  Hudson  V.  Watson,  2  Super.  Ct.  422. 

631  Warner  v.  McMuUin,  131  Pa.  370. 

632  Ross  Township  Road,  s  Super.  Ct.  85;  Commonwealth  v.  Porter, 
21   Pa.  385- 

633  Wolf  V.  Ferguson,  129  Pa.  272 ;  TruUinger  v.  Charles,  129  Pa.  289 ; 
Second  National  Bank  v.  Penna.  Coal  Co.,  140  Pa.  628. 

634  Holton  V.  Newcastle  R.  Co.,  138  Pa.  in;  Pottsville  v.  People's  R. 
Co.,  148  Pa.  175;  Allen  v.  Oxnard,  152  Pa.  621. 
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unless  they  are  set  forth,°'°  and  in  exact  words.*^°  Likewise  as- 
signments to  the  referees  finding  of  facts  will  be  dismissed  if  the 
appellee  fails  to  print  the  testimony.*^^  And  if  the  appellant 
has  not  printed  the  testimony  or  exhibits  produced  before  an  au- 
ditor the  appellate  court  will  assume  that  all  the  findings  of  fact 
by  the  auditor  are  correct. °^*  And  if  an  appeal  be  taken  from  an 
order  of  the  orphans'  court  confirming  the  report  of  an  auditor, 
the  report  itself  must  be  brought  up  with  the  record."^" 

If  on  appeal  after  a  decision  on  the  merits,  the  question  wheth- 
er the  suit  should  have  been  brought  at  law  is  not  specifically 
raised  by  the  defendant's  assignments  of  error,  the  question  shall 
be  deemed  to  have  been  waived,  and  the  decree  below  shall  not 
be  reversed  or  set  aside  because  the  suit  should  have  been  brought 
at  law.**"  If  it  is  so  raised,  and  the  decision  of  the  appellate 
court  is  that  the  suit  should  have  been  brought  at  law,  it  shall 
remit  the  cause  to  the  court  below,  with  directions  to  transfer  it 
to  the  law  side  of  that  court,  while  the  costs  abide  its  final  deter- 
mination. The  plaintiff  can  not  raise  the  question  on  his  appeal 
after  a  decision  on  the  merits,  nor  can  the  decree  below  be  re- 
versed or  set  aside  on  his  appeal,  because  the  suit  should  have 
been  brought  at  law.°*^ 

75.    Assignments  to  decrees  in  equity,  (y) 

In  appeals  from  decrees  in  equity  "to  the  supreme  or  superior 
court  such  matters  only  as  have  been  excepted  to  and  finally 
passed  upon  by  the  court,  shall  be  assignable  for  error."°*^  This 
rule  is  mandatory  and  its  violation  will  not  be  overlooked."** 
Nevertheless,  says  Justice  Mitchell,  the  rules  of  equity  "are  like 
all  other  rules  of  practice,  subject  to  the  judicial  discretion  of  the 
chancellor  as  to  their  strict  enforcement  under  circumstances  pro- 
ductive of  injustice  or  exceptional  hardship.""**    The  appellant 

y    3  Vale  7992. 

63s    Bowers  v.  Bennethum,  133  Pa.  306. 

636  Wright's  Estate,  155  Pa.  64. 

637  Osterheldt  v.  Philadelphia,  195  Pa.  355. 

638  Stockdale  v.  Maguin,  207  Pa.  227. 

639  Cook's  Appeal,  12  L.     I.  326. 

640  Act  June  7,  1907,  §3,  P.  L.  440,  S  Purd.  §3,  p.  5465. 

641  S  Purd.  §5,  p.  S466. 

642  Equity  Rule  67  . 

643  Beatty  v.  Harris,  205  Pa.  377;   Swope  v.  Snyder,  209  Pa.  352; 
Page  V.  Lytle,  229  Pa.  198. 

644  Hinnershitz  v.  United  Traction  Co.,  206  Pa.  91. 
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from  a  decree  awarding  a  preliminary  injunction  must  incor- 
porate in  his  assignments  of  error  the  decree  awarding  the  pre- 
liminary injunction,"*'  and  an  assignment  which  merely  avers  that 
"the  court  erred  in  granting  the  preliminary  injunction"  is  insuffi- 
cient.**" Assignments  of  error  to  the  answers  and  findings  of  the 
trial  judge  in  an  equity  suit  made  before  the  filing  of  exceptions 
are  improper;  they  should  be  to  the  final  action  of  the  court 
on  exceptions  to  the  rulings  of  the  trial  judge."*^  Since  the  adop- 
tion of  the  new  equity  rules  the  practice  in  certifying  the  correct- 
ness of  the  evidence  in  equity  cases  is  assimilated  to  the  corre- 
sponding practice  in  cases  at  law.  The  official  stenographer  who 
actually  takes  the  testimony  must  certify  to  the  correctness  of  the 
notes  which  he  files,  and  the  trial  judge  should  order  them  to  be 
filed  and  certify  to  their  correctness."*'  On  an  appeal  in  an 
equity  case,  therefore,  where  the  stenographer  or  trial  judge  has 
not  certified  to  the  evidence,  a  motion  for  leave  to  apply  to  the 
court  below  to  have  the  evidence  certified  will  not  be  entertained 
if  the  motion  is  not  accompanied  by  an  affidavit  that  the  evi- 
dence as  printed  in  the  appellant's  paper  book  is  what  it  purports 
to  be,  and  that  the  stenographer  and  trial  judge  have  examined 
it  and  are  ready  to  make  the  needed  certificate."*^ 

Thus,  where  a  witness  was  improperly  rejected,  but  afterwards 
admitted,"""  the  court  refused  to  reverse.  So,  where  the  error 
was  of  an  immaterial  matter  during  the  trial,"°^  or  where  incom- 
petent testimony  was  admitted,  but  the  fact  was  also  proved  by 
other  conclusive  evidence  ;"°^  or  where  evidence  was  improperly 
admitted,  but  the  jury  rejected  the  part  of  the  claim  to  which  it 
related;""  where  the  judge  erroneously  charged  that  plaintiff 
would  not  be  entitled  to  interest,  but  the  jury  found  no  principal 

64s  North  Mt.  Water  Supply  Co.  v.  Troxell,  223  Pa.  315. 

646  Ibid. 

647  United  Electric  Light  Co.  v.  East  Pittsburg  Borough,  230  Pa.  65. 

648  Woodward  v.  Heist,  i8a  Pa.  161. 

649  Ibid. 

650  International  S.  &  Tr.  Co.  v.  Kleber,  29  Super.  Ct.  200. 

651  Beardsleev.  Columbia  Township,  188  Pa.  496;  Carpenter  v.  Lan- 
caster, 212  Pa.  s8i. 

652  Dornian  v.  Pittsburg  &  S.  Turnpike  Co.,  3  W.  126;  Maus  v.  Maus, 
6  W.  27s ;  Pitt  Township  v.  Leech,  12  Pa.  33 ;  Uplinger  v.  Bryan,  12  Pa. 
219;  Wright  V.  Wood,  23  Pa.  120. 

653  Rogers  v.  Kichline,  36  Pa.  293. 


Appeals.  1179 

sum  due;"*  or  where  the  court's  opinion  was  favorable  to  the 
party  complaining,*"''  or  as  favorable  as  he  asked  for,*'*  or  where, 
if  instructions  had  been  given,  they  would  have  been  unfavor- 
able :^"  where  a  judge  gives  an  opinion  on  an  abstract  point,"*  or 
assigns  erroneous  reasons  for  a  proper  conclusion,*"  and  numer- 
ous other  cases. 
76.    Assignments  should  be  substantial  errors. 

The  errors  assigned  should  be  the  grounds  of  complaint  in  the 
action  of  the  court  below,**"  but  if  the  appellant  could  not  have 
been  injured  by  them  they  are  no  cause  for  reversal.**^  Of 
course  it  is  fundamental  that  no  errors  or  exceptions  can  be  as- 
signed to  the  reasons  that  were  assigned  in  the  opinion  of  the 
court  below.**''  And  a  refusal  to  take  off  a  nonsuit  may  be 
assigned;***  but  when  this  is  the  only  error  assigned  the  rulings 
on  the  evidence  cannot  be  considered  even  though  the  excep- 
tions to  them  were  noted  at  the  trial.***  On  the  other  hand  an 
exception  to  the  refusal  of  the  court  to  take  off  a  non  suit  will 
bring  up  the  evidence ;  and  the  rulings  thereon  may  be  considered 
if  proper  exceptions  had  been  taken  in  the  lower  court  and 
assigned  for  error  in  the  other.**'  And  in  an  assignment  of 
error  to  a  ruling  on  evidence  it  must  set  out  the  testimony  given 
under  the  offer  to  which  objection  was  made.*** 

654  Edgar  V.  Boise,  ii  S.  &  R.  44S ;  Munderbach  v.  Lutz,  14  S.  &  R.  220  „ 
Williams  v.  Williams,  34  Pa.  315. 

655  Wolverton  v.  Commonwealth,  7  S.  &  R.  273;  Bakestross  v.  Com- 
monwealth, 8  W.  286;  Hart  v.  Gregg,  10  W.  185;  Gaskell  v.  Morris,  7 
W.  &  S.  32;  Evans  v.  Mengel,  3  Pa.  239;  Wollenberger  v.  Ketterlinus,  17 
Pa.  389 ;  Kemmerer  v.  Edelman,  23  Pa.  143 ;  Messner  v.  Lancaster  County, 
23  Pa.  291. 

656  Bunce  v.  Stanford,  27  Pa.  265. 

657  Brady  v.  Colhoun,  i  P.  &.  W.  140. 

658  Collins  V.  Rush,  7  S.  &  R.  I47- 

659  Hubley  v.  Vanhorne,  7  S.  &  R.  185. 

660  Deal  V.  Bogue,  20  Pa.  228. 

661  Repsher  v.  Wattson,  17  Pa.  365. 

662  Piper's  Appeal,  20  Pa.  67;  Rupp  v.  Orr,  31  Pa.  517;  Thomas  v. 
Mann,  28  Pa.  520. 

663  Bastian  v.  Philadelphia,  180  Pa.  227. 

664  Scranton  Traction  Co.  v.  Schlichter,  202  Pa.  6. 

66s    Bondz  v.  Pennsylvania  Co.,  138  Pa.  IS3;  Anderson  v.  Oliver,  138 
Pa.  156. 
666    Myers  v.  Litts,  195  Pa.  S9S- 
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77.    Assignments  should  be  complete,  (z) 

The  assignment  must  be  complete  showing  the  judgment  or  de- 
cree of  the  court  without  reference  to  any  parts  of  the  record.**' 
"Assignments  of  error,"  says  Justice  Mestrezat,  "are  part  of  the 
pleadings  in  an  appellate  court,  and  they  must  be  complete  within 
themselves,  disclosing  the  cause  of  the  alleged  error.  They  take 
the  place  of  a  statement  of  the  cause  of  action  in  the  trial  court, 
and  if  they  do  not  embody  or  contain  sufficient  averments  or  show 
that  the  appellants  have  a  cause  of  action  they  are  insufficient  and 
must  be  disregarded.  There  must  be  an  issue  framed  by  the 
pleadings  in  this  court  as  well  as  in  the  trial  court,  so  that  the 
record  will  disclose,  what  has  been  decided  by  the  judgment  of 
the  court."  And  Justice  Sterrett  has  added  :"*  "When  the  case 
is  disposed  of  and  the  record  returned  to  the  court  below,  the 
praecipe,  assignments  of  error  and  plea  thereto  are  all  the  papers 
that  usually  remain  of  record  in  this  court,  as  the  basis  of  our 
judgment  or  decree,  as  the  case  may  be.  It  must  be  obvious, 
therefore,  that  each  specification  of  error  should,  in  and  of  itself, 
present  the  question  we  are  called  upon  to  decide."  Hence  as- 
signments which  are  based  on  facts  that  are  not  fully  set  out 
will  be  disregarded.***  If  an  assignment  be  a  question  and  to  its 
allowance  an  exception  was  made,  the  answer  also  should  be  in- 
cluded.*'" If  an  exception  be  to  a  ruling,  this  must  be  set  forth 
in  the  exact  language  and  its  supposed  effect-;*'^  and  if  the  ex- 
ception be  to  an  order,  this  be  given.*"  If  an  assignment  be  a 
letter  it  should  be  set  out  or  shown  where  it  can  be  found.*'*    If 

z     I  Vale  974. 

667  North  Mt.  Water  Supply  Co.  v.  Troxell,  223  Pa.  315,  317;  Kunkle's 
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29  Super.  Ct.  200. 

668  Landis  v.  Evans,  113  Pa.  332,  335;  Cessna's  Estate,  192  Pa.  14; 
Arnold  v.  Russell  Car  &  Snow  Plow  Co.,  212  Pa.  303. 

669  Harris  v.  Schuylkill  River  East  Side  Railroad,  156  Pa.  232;  Mc- 
Fadden  v.  Rausch,  119  Pa.  507;  Sweeney  v.  Ten  Mile  Oil  Co.,  130  Pa. 
193;  Coverdill  v.  Heath,  12  Super.  Ct.  15. 

670  Battles  V.  Sliney,  24  W.  N.  C.  71. 

671  Kunkle's  Appeal,  192  Pa.  14;  Oakdale  Borough  v.  Boyden,  22 
Super.  Ct.  278. 

672  Benzinger  Township  Road,  135  Pa.  176;  Commonwealth  v.  Pow- 
ell, 23  Super.  Ct.  370;  Commonwealth  v.  Beale,  19  Super.  Ct.  434;  Arnold 
v.  Russell  Car  &  Snow  Plow  Co.,  212  Pa.  303. 

673  Commonwealth  v.  Johnston,  5  Super.  Ct.  585,  Kaufman  v.  Pitts- 
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the  assignment  be  the  rejection  of  a  paper  it  will  not  be  consider- 
ed unless  printed  in  the  appellant's  paper  book.*^* 

On  the  other  hand  assignments  in  general  terms  alleging  error 
will  not  be  considered ;°'°  nor  will  a  general  assignment  that 
"the  charge  of  the  court  below,  as  a  whole,  was  misleading  to 
the  jury."^"  Nor  will  error  in  violation  of  a  rule  of  court  unless 
it  is  clearly  stated."" 
78.    Assignments  must  be  filed,  signed  and  printed,  (aa) 

The  assignments  must  be  filed,''*  signed  by  the  appellant,''* 
and  printed,'*"  otherwise  the  appeal  will  be  quashed;"^  but  jur- 
isdictional or  other  fundamental  errors  may  be  considered,  though 
unassigned  and  not  filed,  if  apparent  on  the  face  of  the  record."^ 
Error  must  also  be  assigned  to  a  judgment  on  a  case  stated.'*' 
In  the  absence  of  a  proper  assignment  the  appellate  court  will  not 
enter  judgment  on  the  whole  case."*  The  same  requirement 
must  be  observed  in  equity  appeals,'*^  but  sometimes  the  court 
will  permit  the  filing  of  a  statement  of  error  nunc  pro  tunc  when 
no  special  hardship  would  be  imposed  on  the  other  party."' 

On  an  appeal  from  a  judgment  of  the  superior  court,  assign- 

aa     I  Vale  973. 
burg,C.  &  W.  R.  Co.,  210  Pa.  440;  Keystone  Cycle  Co.  v.  Jones,  12  Super. 
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16  Super.  Ct.  184;  Welliver  v.  Pennsylvania  Canal  Co.,  23  Super.  Ct.  79. 
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680  Speers  v.  Knarr,  4  Super.  Ct.  80;  Commonwealth  v.  Kreinbrook, 
23  Super.  Ct.  511;  I  Vale  973.  But  assignments  of  error  may  be  in  writ- 
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681  Hallahan  v.  Cassidy,  12  Super.  Ct.  227. 

'682  Rodovinsky  v.  Roxford  Knitting  Co.,  5  Super.  Ct.  639;  Anderson 
V.  Long,  10  S.  &  R.  95- 

683  Warwick  Steel  Co.  v.  McKeag,  205  Pa.  490;  Forney  v.  Hunting- 
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684  Ibid. 

685  North  V.  Pantall,  197  Pa.  303;  Wilson  v.  Keller,  19S  Pa.  98; 
Howard  v.  Swissvale  Borough,  216  Pa.  388. 
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ments  of  error  are  improper  which  merely  allege  error  on  the  part 
of  the  trial  court,  and  not  by  the  superior  court.'*' 

79.    The  error  assigned  must  be  reviewable. 

The  alleged  error  must  also  be  one  which  is  reviewable  by  the 
supreme  court;  not  in  the  exercise  of  the  judicial  discretion 
vested  in  the  court  below  ;'*'  it  must  be  a  flagrant  abuse  of  the 
discretion  vested  in  the  court  below,  which  will  induce  the  su- 
preme court  to  reverse  on  a  mere  question  of  practice.""  The 
error  assigned  must  also  appear  upon  the  record ;  the  presumption 
being  in  favor  of  the  correctness  of  the  action  of  the  court  below, 
it  is  not  sufficient,  that  the  record  does  not  explicitly  show  it  to 
have  been  right,  but  in  order  to  reverse,  the  record  must  show 
conclusively  that  the  court  below  was  wrong;'®"  therefore,  as 
on  a  motion  for  summary  relief,  or  rule  to  show  cause,  there  is  no 
bill  of  exceptions  to  evidence,  the  testimony  is  not  part  of  the 
record,  and  the  action  of  the  court  below  cannot  be  reviewed."^ 
Many  defects  in  the  proceedings,  which  are  ground  of  error,  have 
been  noticed  in  the  course  of  this  work ;  but  it  would  be  impossi- 
ble to  enumerate  the  various  other  matters  on  which  an  appeal 
may  be  founded,  since  there  can  be  no  question  of  law  arising  in  a 
cause,  which  may  not  be  submitted  to  the  appellate  court,  after 
the  decision  of  the  inferior  tribunal,  if  the  party  bring  it  under 
the  conditions  already  set  forth. 

A  refusal  to  enter  a  compulsory  nonsuit  is  not  assignable  for 
error  f^'  nor  is  the  refusal  of  a  motion  for  a  new  trial,'®'  except 
in  a  very  clear  case  of  wrong;  nor  will  an  assignment  of  error  to 
the  refusal  to  grant  a  new  trial  be  considered  if  the  assignment 
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does  not  set  forth  the  reasons,  or  the  order  of  the  court.*'*  Nor 
is  the  verdict  of  the  jury  assignable  for  error  ;*°^  nor  an  assign- 
ment of  error  relating  to  the  admission  or  rejection  of  evidence 
if  the  appellant  has  failed  to  give  a  reference  to  the  proper  page 
in  the  paper  book  ;°'*  nor  an  alleged  misquotation  of  testimony  by 
the  trial  judge  in  his  charge  which  was  not  brought  to  his  atten- 
tion before  the  jury  retired.'*' 

80.    Assignment  of  errors  in  fact. 

An  assignment  of  error  is  in  the  nature  of  a  declaration,*"*  and 
is  either  of  errors  in  fact,  or  of  errors  in  law ;  but  not  both  to- 
gether, for  they  are  distinct  in  their  nature,  and  require  diiferent 
trials.*"*  If  errors  both  in  law  and  in  fact  be  included  in  one 
assignment,  it  is  bad  for  duplicity;  but  advantage  can  only  be 
taken  of  it  by  special  demurrer.''""  An  assignment  of  error  in 
fact  may  conclude  with  a  verification,  for  it  gives  the  defendant 
in  error  an  opportunity  to  put  himself  on  the  country  ;"'^  the  plea 
in  nullo  est  erratum  to  an  assignment  of  error  in  fact,  which  is 
not  well  pleaded,  is  not  a  confession  of  it;  it  only  operates  as  a 
demurrer.'"^  And  the  judgment  on  a  demurrer  for  duplicity  is 
quod  affirmatur.''"'  It  seems,  however,  that,  as  our  supreme 
court  has  no  power  to  summon  a  jury  to  try  an  issue  of  fact, 
errors  in  fact,  requiring  such  trial,  cannot  be  here  assigned;'"* 
the  party  must  take  his  writ  of  error  coram  vobis,  by  which  he 
can  bring  the  facts  upon  the  record  ;'°^  and  then  error  lies  in  the 
supreme  court  to  the  judgment  of  the  subordinate  court  upon 
such  writ.'"'    Errors  in  fact  are  such  matters  of  fact,  not  appear- 
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ing  on  the  fact  of  the  record,  as  prove  the  judgment  to  be  not 
supportable  in  law — as,  that  the  defendant  in  the  original  action, 
being  an  infant,  appeared  by  attorney;'"^  or  that  judgment  (ex- 
cept in  real  actions)  was  given  against  an  infant  who  is  now  of 
full  age;'"*  or  that  a  feme  plaintiff  or  defendant  was  covert,  at 
the  time  of  commencing  the  action;'""  or  that  a  sole  plaintiff  or 
defendant  died,  before  verdict  or  interlocutory  judgment.'^"  But 
nothing  can  be  assigned  for  error  in  fact  that  might  have  been 
taken  advantage  of  in  the  court  below ;  nor  can  any  fact  that  con- 
tradicts the  record,  be  assigned  for  error.'" 

81.  Assignment  of  errors  in  law. 

Error  in  law,  assignable  as  ground  for  reversal,  is  any  substan- 
tial defect  or  error  in  the  proceedings,  not  cured  by  the  common 
law,  or  by  statute,  and  not  waived  by  the  party  complaining, 
which  was  injurious  to  such  party,  is  reviewable  by  the  supreme 
court,  and  which  appears  on  the  record  or  bill  of  exceptions 
thereto  annexed;  as  well  as  any  incorrect  decision  of  the  court 
below,  on  the  mere  right  of  the  parties,  as  presented  by  the  plead- 
ings, special  verdict,  bill  of  exceptions,  or  opinion  filed.  They 
may  properly  be  divided  into  such  as  are  apparent  on  the  face  of 
the  record,  and  such  as  are  brought  up  by  bill  of  exceptions.  In 
reference  to  the  former  class,  it  may  be  stated,  as  a  general  rule, 
that  whatever  would  have  been  available  on  general  demurrer,  or 
in  arrest  of  judgment,  may  be  assigned  for  error.'^^  The  latter 
consist,  in  the  main,  of  objections  to  the  admission  or  rejection  of 
evidence,  and  errors  in  the  charge  of  the  court.  Error  in  law, 
to  be  assignable,  must  be  some  defect  which  is  not  cured  by  the 
common  law,  or  by  the  statutes  of  jeofail ;'"  and  it  must  be  error 
which  has  not  been  waived  by  the  party  complaining. 

82.  Distinction  between  review  of  appeal  and  certiorari. 

An  appeal  brings  up  the  whole  case,  but  for  review  only;  the 
proceedings  are  not  de  novo,  and  no  one  can  be  heard  except  a 
party  affected  by  the  decree,  and  he  only  on  exception  regularly 
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filed  below.^^*  Therefore,  no  new  evidence  will  be  heard  unless 
under  very  exceptional  circumstances;''*  and  where  the  case  is 
not  a  proper  one  for  appeal,  and  there  is  no  bill  of  exceptions  that 
reaches  the  objection,  an  assignment  of  error,  dependent  on  the 
testimony,  will  not  be  considered.'^'  Appeals  from  the  orphans' 
court,  however,  since  the  act  of  1835,'''  are  to  be  heard  and 
determined  in  such  manner  as  to  prevent  injustice,  and,  therefore, 
the  supreme  court  will,  when  justice  requires,  hear  new  evidence, 
and  order  the  case  to  stand  over  in  the  mean  time.''*  A  certiorari 
tries  only  the  regularity  of  the  proceedings;"'  and  where  no  ap- 
peal was  entered  from  the  action  of  the  quarter  sessions  in  re- 
fusing to  remit  a  forfeited  recognizance,  the  supreme  court  can- 
not review  it.'''" 

XIII.    Pleadings  in  Error. 
83.    Rule  to  plead, 
a.    In  the  common  pleas. 

The  rules  of  pleading  apply  with  all  their  force  to  appeals  to 
the  common  pleas  from  the  judgment  of  a  justice  of  the  peace.'^' 
The  defendant  may  be  ruled  to  plead  to  the  transcript  if  served 
with  a  copy.'^''  If  insufficient  he  may  demur  provided  he  act 
within  proper  time.""^  But  a  demurrer  to  the  sufficiency  of  the 
transcript  two  years  after  the  appeal  is  too  late.'^*  He  cannot, 
however,  plead  in  abatement  if  he  did  not  then  plead  before  the 
justice.'^"  In  some  counties  if  an  appeal  be  placed  on  the  issue 
docket  without  a  plea,  the  appellant  must  strike  it  off  on  the  first 
call  of  the  list  but  not  thereafter.'^'    And  a  judgment  entered  for 
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want  of  a  plea  is  bad  if  the  rule  to  plead  was  served  in  a  similar 
manner/"  It  may  be  added  that  in  many  counties,  if  not  in  all 
of  them,  rules  of  court  regulate  to  a  large  extent  appeals  in 
such  cases.  Thus  in  Northampton  county,  by  court  rule  the  ap- 
peal is  deemed  at  issue  without  any  pleadings,  and  the  plaintiff 
may,  if  he  desires,  have  a  rule  to  file  an  answer  provided  he  has 
first  filed  a  statement  of  his  demand.  This  he  may  do  or  not  at 
his  option. 

b.    In  the  appellate  courts. 

By  a  rule  of  the  supreme  court,  "the  prothonotary  shall  in- 
dorse on  each  appeal  or  certiorari  to  remove  proceedings,  a  rule 
to  appear  and  plead  at  the  return  day  of  the  writ ;  and  in  default 
of  appearance,  when  the  cause  is  called  for  argument,  and  on 
proof  of  ten  days'  service  on  the  defendant  in  error,  or  his  coun- 
sel below,  the  court  will  proceed  ex  parte."'"*  The  appellee  may 
plead  or  demur  to  an  assignment  of  errors.  Pleas  in  error  are 
common  or  special;  the  common  plea  is  in  nuUo  est  erratum,  or 
that  there  is  no  error  in  the  record  or  proceedings;  which  is  in 
the  nature  of  a  demurrer,  and  at  once  refers  the  matters  of  law 
arising  thereon  to  the  judgment  of  the  court.'"'  This  plea  is  usu- 
ally put  in  (or  supposed  to  be  put  in)  by  the  prothonotary,  upon 
which  the  case  is  at  issue,  and  is  placed  in  its  order  on  the  argu- 
ment list. 

The  defendant  may  also  put  in  a  special  plea  to  the  assignment 
of  errors,  such  as  the  statute  of  limitations,  but  this  cannot  be 
joined  with  in  nullo  est  erratum,  since  it  requires  a  different  con- 
clusion and  judgment,  namely,  that  the  plaintiff  be  barred  of  his 
writ  of  error,  not  that  the  judgment  be  affirmed.'"'*  But  in  this 
state,  a  special  plea  of  estoppel  by  matter  of  record,  has  been  ad- 
mitted, in  connection  with  the  plea  of  in  nullo  est  erratum,  and 
the  former  vf^s  determined  on  a  demurrer  to  the  plea.''"  Special 
pleas  to  an  assignment  of  errors  contain  matters  in  confession 
and  avoidance — as,  a  release  of  errors,  or  the  statute  of  limita- 
tions, &c.,  and  are  employed  wherever  the  object  is  to  bar  a  writ 
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of  error  by  matters  of  fact  which  do  not  appear  on  the  record.''^ 
The  plaintiff  in  error  may  reply  or  demur,  and  proceed  to  trial 
or  argument.''^ 

If  the  appellee  would  put  in  issue  the  truth  of  an  error  in  fact 
assigned,  he  should  traverse  or  deny  it,  and  so  join  issue  there- 
upon, and  ^ot  plead  in  nuUo  est  erratum ;  for,  by  so  doing,  he 
would  acknowledge  the  fact  alleged  to  be  true.^^^  If  he  would 
admit  the  fact,  and  yet  insist  that  by  law  it  is  not  error,  he  ought 
to  rejoin  in  nullo  est  erratum.  If  an  error  in  fact  be  assigned, 
that  is  not  assignable,  or  be  ill  assigned,  in  nullo  est  erratum  is  no 
confession  of  it,  but  will  be  taken  only  for  a  demurrer^'*  But 
if  errors  in  fact  and  in  law  are  assigned,  which,  we  have  seen, 
cannot  be  assigned  together,  and  the  defendant  plead  in  nullo 
est  erratum,  this  is  a  confession  of  the  error  in  fact,  and  the 
judgment  must  be  reversed,  for  he  should  have  demurred  for  the 
duplicity.''"  When  a  defendant  in  error  demurs  to  an  assignment 
of  errors  in  fact,  the  court  will  allow  him,  after  judgment  on  the 
demurrer,  to  withdraw  it,  and  rejoin  to  the  assignment  of  er- 
rors.'^* The  pleadings  on  an  assignment  of  errors  must  be  filed 
with  the  prothonotary  of  the  supreme  court,  who,  after  issue 
joined,  sets  down  the  cause  for  argument. 

XIV,    Of  the  Hearing. 
84.    Argument  list. 

All  appeals  in  civil  and  criminal  cases  from  the  superior  court 
to  this  court  shall  be  placed  at  the  head  of  the  list  for  the  third 
argument  week  after  the  appeal  has  been  allowed,  and  if  the 
court  is  then  sitting  in  another  district,  the  prothonotary  shall 
promptly  certify  it  to  that  district.''^'* 

The  first  Monday  of  each  month  shall  be  a  special  return  day 
in  each  district  for  all  appeals  in  cases  of  conviction  and  sentence 
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of  death  for  murder  of  the  first  degree.  The  fifth  Monday  after 
issuing  the  writ  shall  be  assigned  for  the  argument  thereof.^'*'' 
Capital  cases  shall  be  placed  at  the  head  of  the  list  for  argu- 
ment.''^^'=  The  appellant  shall  serve  his  paper  books  on  the  proper 
district  attorney  ten  days  before  the  day  assigned  for  the  hearing, 
and  the  appellee  shall  serve  his  three  days  before  the  hearing.''^"'' 

The  superior  court  provides  that  "the  first  Monday  of  each 
month  shall  be  a  special  return  day  for  all  appeals  in  criminal 
cases.  The  fifth  Monday  after  issuing  the  writ  shall  be  assigned 
for  the  argument  thereof,  provided  the  court  shall  then  be  in  ses- 
sion. If  then  in  session  in  a  place  other  than  that  in  which  the 
writ  issued,  the  prothonotary  issuing  such  writ  shall  certify  the 
record  to  the  place  in  which  the  court  shall  be  sitting.  If  the 
court  shall  not  be  in  session  at  that  time,  the  case  shall  be  certi- 
fied to  the  place  in  which  the  next  term  shall  be  held.  Such  cases 
shall  be  placed  at  the  head  of  the  list  for  argument.  The  appel- 
lant shall  serve  his  paper  books  on  the  proper  district  attorney  or 
in  case  of  appeal  by  the  commonwealth  on  defendant  or  his  coun- 
sel, ten  days  before  the  day  assigned  for  hearing,  and  the  appellee 
shall  serve  his  three  days  before  the  hearing."^^^ 

"All  cases  shall  be  placed  upon  the  argument  list  for  the  proper 
county  next  succeeding  their  entry,  unless  otherwise  specially  or- 
dered by  the  court :  Provided,  That  no  case  shall  be  placed  on  the 
argument  list  where  the  appeal  shall  not  have  been  taken  twenty 
days  before  the  return  day."^^* 

85.  How  cases  shall  be  called. 

"Cases  will  be  called  for  argument  in  the  order  in  which  they 
stand  on  the  printed  argument  list.  If  neither  party  be  present 
or  ready  to  proceed  with  the  argument  the  case  shall  be  non 
pressed,  unless  reason  to  the  contrary  be  shown  to  the  satisfaction 
of  the  court.""* 

86.  Time  for  argument. 

The  argument  of  each  cause  shall  be  limited  to  one  hour,  unless 
the  chief  justice,  upon  an  examination  of  the  paper  books,  shall 

736b  Sup.  Ct.  Rule  II. 
736c  Sup.  Ct.  Rule  12. 
736d  Super.  Ct.  Rule  13. 

737  Super.  Ct.  Rule  7. 

738  Sup.  Ct.  Rule  48;  Super.  Ct.  Rule  38. 

739  Sup.  Ct.  Rule  49;  Super.  Ct.  Rule  39. 


Appeals.  1189 

consider  more  time  to  be  necessary.''*''    In  the  superior  court  there 
is  no  limit.'*^ 

A  rule  of  the  superior  court  provides  that  "in  the  argument  of 
cases  counsel  for  the  appellant  shall  have  the  right  to  begin  and 
conclude,  but  in  concluding  shall  be  confined  to  answering  the 
arguments  of  appellee's  counsel.  In  the  exceptional  cases  where 
two  counsel  desire  to  be  heard  for  the  appellee,  the  counsel  speak- 
ing second  shall  confine  his  argument  to  questions  not  discussed 
by  his  associate."^*' 

87.  Cases  assigned  each  week. 

"Sixty  causes  shall  be  assigned  to  each  week,  and  a  list  thereof 
shall  be  made  up  and  published  by  the  prothonotary  on  the  Satur- 
day preceding;  said  causes  shall  be  set  down  in  the  order  of 
their  term  and  number,  and  shall  be  numbered  on  said  list  con- 
secutively. The  first  twelve  cases  on  said  weekly  list  shall  be  as- 
signed for  argument  on  Monday,  and  for  each  succeeding  day  of 
the  week,  except  Saturday,  the  first  twelve  cases  theretofore  un- 
disposed of  on  said  list  shall  be  assigned  for  argument.  No  cause 
on  said  list  shall  be  continued  when  reached,  except  by  leave  of 
the  court  upon  cause  shown.  Engagements  of  counsel  in  the 
lower  courts  will  not  be  recognized  as  a  reason  for  the  continu- 
ance or  postponement  of  a  cause,  except  when  they  are  actually 
engaged  in  a  trial  which  has  been  commenced  in  a  previous  week 
and  is  unfinished."^** 

88.  When  case  may  be  passed. 

"When  it  is  desired,  for  any  reason  whatever,  that  a  case  be 
passed  at  its  regular  turn  on  the  list,  the  prothonotary  must  be 
notified  before  the  case  is  put  on  the  daily  list.  Engagement  of 
counsel  in  other  courts,  or  agreement  of  parties,  is  no  ground  of 
exception  to  this  requirement.  The  rule  is  for  the  conduct  of  the 
court's  business,  and  is  not  subject  to  variation  by  counsel  for 
any  cause."'** 

89.  Daily  list. 

"The  list  shall  be  made  up  each  day  at  3  o'clock  for  the  follow- 

740  Sup.  Ct.  Rule  so. 

741  Act  189s,  §8,  P.  L.  189s,  4  Purd.  §37,  P-  4504;  Vol.  i.  Chap,  i, 

§23. 

742  Super.  Ct.  Rule  43. 

743  Sup.  Ct.  Rule  51 ;  Super.  Ct.  Rule  40. 

744  Sup.  Ct.  Rule  52,  Super.  Ct.  Rule  41. 
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ing  day,  and  cases  on  that  list  must  be  argued  or  non  pressed 
when  called.""'* 

go.    List  for  short  causes. 

"The  prothonotary  of  each  district  shall  keep  a  separate  list  for 
short  causes."'" 

gi.    Transfer  of  causes. 

"To  this  list  all  causes  shall  be  transferred  in  which  the  attor- 
ney of  either  party  shall  certify  that  it  is  a  short  cause.  Notice 
of  such  transfer  shall  be  given  forthwith  by  the  prothonotary  to 
the  other  party."'*' 

g2.    What  causes  shall  have  precedence. 

"The  causes  on  this  list  shall  have  precedence  over  all  others 
on  Wednesday  of  the  week  in  which  the  same  causes  would  be 
heard,  if  they  had  remained  on  the  general  list  and  had  been 
reached  in  their  order."'*^ 

g3.    When  cause  can  be  put  back  on  regular  list. 

"Where  a  cause  has  been  certified  to  be  a  short  cause  by  the 
attorney  of  one  party,  and  the  attorney  of  the  other  party  shall 
object  in  writing,  it  shall  be  put  back  again  on  the  regular  list: 
Provided,  That  such  objection  shall  be  made  within  three  days 
from  notice,  and  before  the  short  list  is  taken  up  on  Wednesday 
morning."'** 

g4.    Time  for  hearing  short  causes. 

"On  the  hearing  of  short  causes  the  time  of  counsel  shall  be 
limited  to  fifteen  minutes  on  each  side."""* 

gS.    Reargument. 

"Motions  for  reargument  or  for  any  other  purpose,  after  judg- 
ment, order  or  decree,  shall  be  filed  in  the  office  of  the  prothono- 
tary of  this  court  for  the  proper  district,  but  the  record  shall  not 
be  retained  in  any  appeal  beyond  the  limit  of  ten  days  provided 
by  the  Act  of  May  19,  1897,  unless  upon  an  order  from  the 
court  or  one  of  the  justices  thereof.    Such  motions  must  be  ac- 

745  Sup.  Ct.  Rule  S3;  Super.  Ct.  Rule  42. 

746  Sup.  Ct.  Rule  54. 

747  Sup.  Ct.  Rule  SS. 

748  Sup.  Ct.  Rule  s6. 

749  Sup.  Ct.  Rule  57. 

750  Sup.  Ct.  Rule  58. 
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companied  with  a  copy  of  the  opinion  of  the  court."'°^  A  re- 
argument  under  the  guise  of  an  appeal  will  not  be  permitted  on 
the  same  questions  raised  and  decided  on  a  former  appeal.'""'  But 
when  a  land-owner  alleged  that  a  street  had  been  vacated,  though 
the  record  showed  no  such  fact,  a  reargument  will  not  be  allow- 
ed. He  may,  however,  apply  to  the  lower  court  to  have  the  judg- 
ment opened  for  the  purpose  of  ascertaining  whether  or  not  the 
street  was  legally  vacated.'**  Nor  will  a  re-hearing  be  granted  on 
the  ground  of  after  discovered  evidence  which  merely  contradicts 
other  evidence,  yet  the  court  may  remit  the  record  to  the  court 
below  and  authorize  it  to  exercise  its  discretion  to  grant  a  rule 
for  a  new  trial  nunc  pro  tunc  and  to  proceed  therein  accord- 
ance with  the  act  of  April  22,  1903."* 

XV.    Paper  Books. 

g6.    How  prepared  in  a  case  from  a  judgment  on  a  verdict,  (bb) 

"In  all  cases  where  the  appeal  is  from  a  judgment  on  a  verdict, 
the  paper  book  of  the  appellant  shall  contain  the  following  mat- 
ters in  the  following  order:  i.  Names  of  all  the  parties  as  they 
stood  on  the  record  of  the  court  below  at  the  time  of  the  trial, 
with  the  addition  of  the  word  "appellant"  after  the  name  of  the 
party  taking  the  appeal,  and  the  form  of  the  action.  2.  Copy  of 
the  docket  entries.  3.  Abstract  of  the  proceedings  showing  the 
issue  and  how  it  was  made.  4.  When  necessary,  a  certificate  of 
the  trial  judge  showing  the  amount  in  controversy  (See  Rule  23). 
5.  Statement  of  the  questions  involved  (See  Rule  34).  6.  History 
of  the  case  (See  Rule  35).  7.  Charge  of  the  court,  naming  the 
judge,  the  points,  if  any,  which  were  submitted  in  writing  to  the 
court,  and  the  answers  thereto.  8.  Verdict  of  the  jury  and  the 
judgment  thereon.  9.  Assignments  of  eryor.  10.  Brief  of  argu- 
ment of  the  appellant  (See  Rule  36).  11.  Appendix  containing 
the  evidence,  and  the  pleadings  in  full,  including  any  opinion  of 
the  court  below  filed  in  the  case,  and  copies  of  plans  or  drawings, 
whenever  they  have  been  used  in  the  court  below  and  are  neces- 

bb    I  Vale  1016. 

751  Sup.  Ct.  Rule  18;  Super.  Ct.  Rule  12. 

752  Cowen  v.  Pa.  Phte  Glass  Co.,  188  Pa.  S42;  Creachen  v.  Bromley 
Brothers  Carpet  Co.,  214  Pa.  iS- 

753  Osterheldt  v.  Philadelphia,  19  Pa.  362. 

754  P.  h.  245,  I  Purd.  §69,  p.  1046;  Greason's  Gase,  205  Pa.  630. 
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sary  for  a  correct  or  ready  understanding  of  the  case  (See  Rules 
24  and  39).""" 

Before  preparing  a  history  of  the  case  for  a  paper  book  on 
appeal  it  is  the  duty  of  counsel  to  review  the  testimony  carefully 
and  to  make  no  statement  in  it  not  Justified  by  the  evidence  pro- 
duced/"* 

97.    How  prepared  from  a  final  judgment  at  law. 

"In  all  cases  where  the  appeal  is  from  a  final  judgment  at 
law  in  the  common  pleas,  not  founded  upon  a  verdict  or  on  a 
case  stated,  the  paper  book  of  appellant  shall  contain:,  i.  Names 
of  all  the  parties  as  they  stood  on  the  record  of  the  court  below  at 
the  time  of  the  entry  of  the  judgment,  with  the  addition  of  the 
word  "appellant"  after  the  name  of  the  party  taking  the  appeal, 
and  the  form  of  the  action.  2.  Abstract  of  the  record  showing 
the  exact  questions  presented  for  the  decision  of  the  court  and 
how  disposed  of.  3.,  When  necessary,  a  certificate  of  the  trial 
judge  showing  the  amount  in  controversy  (See  Rule  23).  4. 
Statement  of  the  questions  involved  (See  Rule  34).  5.  History 
of  the  case  (See  Rule  35).  6.  Requests  for  findings  of  facts  and 
law  and  the  answers  thereto.  7.  Report  of  facts  and  law  by  the 
judge  sitting  without  a  jury.  8.  Exceptions  to  the  findings  of  the 
court.  9.  Opinion  filed.  10.  Judgment  of  the  court.  11.  Assign- 
ments of  error.  12.  Brief  of  argument  of  appellant  (See  Rule  36). 
13.  Appendix,  containing  the  record  in  full,  except  the  parts  there- 
of printed  in  the  paper  book  proper,  and  unless  dispensed  with  by 
the  appellee,  the  evidence  submitted  in  the  court  below.  14. 
Copies  of  plans  or  drawings,  whenever  they  have  been  used  in 
the  court  below  and  are  necessary  for  a  correct  or  ready  under- 
standing of  the  case  (See  Rules  24  and  39).""' 

g8.    In  a  proceeding  in  equity  or  orphans'  court. 

"In  all  cases  where  the  appeal  is  from  a  proceeding  in  equity 
or  from  a  proceeding  in  the  nature  thereof  in  the  court  of  com- 
mon pleas,  or  from  the  orphans'  court,  the  appellant's  paper  book 
shall  contain:  i.  Names  of  the  parties  and  the  nature  of  the 
proceedings,  including  the  docket  entries.  2.  Short  abstract  of 
the  bill  or  petition  and  answer.    3.  Statement  of  the  questions  in- 

755  Sup.  Ct.  Rule  29;  Super.  Ct.  Rule  17. 

756  L,evin  v.  Second  Av.  Traction  Co.,  194  Pa.  156. 
757.   Sup.  Ct.  Rule  30;  Super.  Ct,  Rule  18. 
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volved  (See  Rule  34).  4.  History  of  the  case  (See  Rule  35). 
5.  Report  of  the  auditor,  referee  or  master,  if  there  was  one.  6. 
Requests  for  findings  of  fact  or  law  with  the  answers  thereto, 
and  the  findings  of  the  judge.  7.  Exceptions  taken  to  the  report 
in  the  court  below.  8.  Opinion  of  the  court  on  the  exceptions, 
and  the  decree  made.  9.  Assignments  of  error.  10.  Brief  of  ar- 
gument of  appellant.  11.  Appendix  containing  pleadings  in  full, 
including  any  other  opinion  of  the  court  below  filed  in  the  case, 
and  such  documentary  and  other  evidence  as  may  be  necessary 
(See  Rule  46).  12.  Copies  of  plans  or  drawings,  whenever  they 
have  been  used  in  the  court  below  and  are  necessary  for  a  cor- 
rect or  ready  understanding  of  the  case    (See  Rules  24  and 

39)-"'" 

Failure  to  observe  the  rule  relating  to  the  pages  of  the  paper 
book  in  preparing  specifications  of  error  in  sufficient  ground  for 
ignoring  assignments.^"* 

gg.    In  a  case  stated. 

"Where  the  judgment  is  on  a  case  stated  in  the  nature  of  a 
special  verdict,  the  facts  as  agreed  on  by  the  parties,  the  opinion 
of  the  court,  statement  of  the  questions  involved,  assignments  of 
error,  and  argument  of  counsel  will  be  sufficient.  Paper  books  in 
cases  not  provided  for  in  these  rules  shall  conform  as  nearly  to 
said  rules  as  circumstances  will  admit."^^" 

100.    On  appeals  from  superior  court. 

"Paper  books  on  appeals  from  the  superior  court  shall  contain 
the  petition  and  the  order  allowing  the  appeal,  the  opinion  of  the 
superior  court,  the  dissenting  opinion  or  opinions,  if  any,  and  as- 
signments of  error  to  the  judgment  of  the  superior  court.  If  it 
is  desired  to  use  the  paper  books  used  in  the  superior  court,  they 
shall  have  a  prefatory  or  supplementary  addition  containing  the 
matters  hereby  required."^^^ 

loi.    Statement  of  the  question  involved. 

"The  statement  of  the  question  involved  is  designed  to  enable 
the  court  to  obtain  an  immediate  view  of  the  nature  of  the  con- 
troversy.   It  must  state  the  question  or  questions  in  the  briefest 

758  Sup.  Ct.  Rule  31 ;  Super.  Ct.  Rule  19. 

759  Hobel  V.  Mahoning  &  Shenango  R.  Co.,  229  Pa.  507. 

760  Sup.  Ct.  Rule  32;  Super.  Ct.  Rule  22. 

761  Sup.  Ct.  Rule  33. 
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and  most  general  terms,  without  names,  dates,  amounts  or  par- 
ticulars of  any  kind  whatever.  It  should  not  ordinarily  exceed 
ten  lines,  and  must  not,  under  any  circumstances,  exceed  half  a 
page.  This  rule  is  to  be  regarded  as  in  the  highest  degree  manda- 
tory and  admitting  of  no  exception."^*^ 

This  rule  is  mandatory  and  counsel  "assume  great  risk  for  their 
client  in  disregarding  it  themselves  or  in  permitting  printers  to 
do  so  for  them."'"' 

"This  does  not  mean  that  a  question  unrelated  to  the  main  mat- 
ter for  decision  but  considered  sufficiently  important  to  be  as- 
signed for  error,  need  not  be  included."'** 

103.    History  of  case. 

"The  history  of  the  case  must  contain  a  closely  condensed  state- 
ment of  all  the  facts  of  which  a  knowledge  may  be  necessary  in 
order  to  determine  the  points  in  controversy  here,  but  must  not 
contain  any  argument  or  any  portion  of  the  testimony."'*^ 

103.    Statement  of  points  and  evidence. 

"The  brief  of  the  argument  must  contain  a  clear  statement  of 
the  points  on  which  the  part  relies,  with  such  reasons  and  argu- 
ments as  he  may  see  proper  to  add,  together  with  all  the  authori- 
ties which  he  thinks  pertinent.  Where  the  error  assigned  is  to 
the  finding  of  fact  by  an  auditor  or  master,  the  printed  argument 
shall  contain  a  synopsis  of  all  the  evidence  bearing  upon  such  dis- 
puted question  of  fact  with  reference  to  the  page  or  pages  of  the 
appendix  of  the  paper  book  where  such  evidence  may  be  found  in 
extenso."'"* 

X04.    Citation  of  authorities. 

"When  authorities  are  cited  the  principle  intended  to  be  sus- 
tained by  each  case  must  be  stated.  Cases  of  this  court  decided 
since  the  commencement  of  the  State  Reports  and  cases  of  the 
superior  court  must  be  cited  by  the  volume  of  the  official  reports. 
Wherever  decisions  of  said  courts  are  cited  from  legal  periodicals 
they  must  be  accompanied  by  the  certificate  of  counsel  inserted  at 

762  Sup.  Ct.  Rule  34;  Super.  Ct.  Rule  23. 

763  Buckman  v.  Phila.  &  Reading  R.,  232  Pa.  351. 

764  Willock  V.  Beaver  Valley  R.  Co.,  229  Pa.  526,  530. 

76s    Sup.  Ct.  Rule  35;  Super.  Ct.  Rule  24.    Van  Scriver  Co.  v.  Mc- 
pherson, 199  Pa.  331. 
766    Sup.  Ct.  Rule  36;  Super.  Ct.  Rule  25. 
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the  end  of  the  argumertt  but  not  in  the  body  thereof,  that  said 
cases  have  not  been  reported  in  the  official  reports.  Whenever  a 
statute  is  cited,  the  reference  shall  be  to  the  pamphlet  laws  and 
also  to  a  standard  digest  in  which  it  may  be  found."*'^ 

105.  Counter-statement. 

"The  paper  book  of  the  appellee  may,  if  he  chooses,  contain  no 
more  than  his  argument.  But  he  may  at  his  option  make  a  coun- 
ter statement  of  the  question  involved,  and  also,  separately,  a 
history  of  the  case,  with  the  facts  as  he  claims  them  to  be."'°* 

106.  Statement  of  testimony. 

"When  in  the  printed  copy  of  the  assignments  of  error  or  in 
the  printed  argument  reference  is  made  to  the  testimony,  to  the 
charge  of  the  court,  or  to  other  matter  appearing  upon  the  record, 
the  pages  must  be  stated  where  the  matter  referred  to  is  to  be 
found  in  the  paper  book  or  appendix.  Brief  words  shall  be  print- 
ed at  the  top  of  each  page  of  the  paper  book,  indicating  the  char- 
acter of  the  matter  contained  therein;  and  in  the  appendix  the 
name  of  the  witness  or  the  character  of  the  document  shall  so 
appear.  The  pages  of  the  paper  book  shall  be  numbered  in  Ara- 
bic figures,  and  not  in  Roman  numerals,  those  in  the  appendix  to 
be  followed  by  a  small  a,  thus :  100  a.  When  possible,  all  plans 
and  drawings  accompanying  a  paper  book  shall  be  reduced  to  the 
size  of  a  folio  of  not  more  than  three  pages."'"' 

107.  Service  of  copy  of  paper  book  on  opposite  party. 

"In  cases  returnable  to  the  first  argument  period  for  the  coun- 
ty of  Philadelphia,  the  appellant  shall  serve  a  copy  of  his  paper 
book,  on  the  opposite  party,  or  his  attorney,  not  later  than  De- 
cember 17th.  The  appellee  shall  serve  a  copy  of  his  paper  book 
on  the  opposite  party,  or  his  attorney,  at  least  five  days  before  the 
argument,  furnish  a  copy  to  each  judge,  and  eleven  to  the  pro- 
thonotary  for  the  same  purposes  as  the  paper  books  of  the  ap- 
pellant. 

In  cases  returnable  to  the  second  argument  period,  for  the 
county  of  Philadelphia,  appellant's  paper  book  shall  be  served  on 
or  before  the  fifteenth  day  preceding  the  first  day  of  the  said  pe- 

767  Sup.  Ct.  Rule  37;  Super.  Ct.  Rule  26. 

768  Sup.  Ct.  Rule  38;  Super.  Ct.  Rule  27. 

769  Sup.  Ct.  Rule  39;  Super  Ct.  Rule  28;  Cotnmonwealth  v.  Barnes, 
199  Pa.  335- 
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riod,  and  the  appellee's  paper  book  shall  be  served  within  ten 
days  thereafter.""" 

108.    Time  of  service. 

"In  all  cases  except  those  originating  in  the  county  of  Phila- 
delphia, the  appellant  shall  serve  a  copy  of  his  paper  book  on  the 
opposite  party,  or  his  attorney,  at  least  twelve  days  before  the  day 
appointed  for  hearing  the  cases  from  the  county  where  the 
cause  was  tried;  and  the  appellee  shall  serve  a  copy  of  his  paper 
book  on  the  opposite  party,  or  his  attorney,  at  least  five  days  be- 
fore the  time  appointed  for  hearing  as  aforesaid.  But  if  the  ap- 
peal shall  have  been  taken  thirty  days  or  more  before  the  day  as- 
signed for  the  hearing  as  aforesaid,  the  paper  book  of  the  appel- 
lant shall  be  served  at  least  twenty  days,  and  that  of  the  opposite 
party  at  least  five  days,  before  the  days  assigned  for  the  hearing 
of  said  causes."^" 

log.    Copies  for  judges. 

"When  a  cause  is  called  for  argument  each  party  shall  furnish 
one  copy  of  his  paper  book  to  each  of  the  judges,  and  eleven  to 
the  prothonotary — two  for  the  Reporter,  one  for  the  Law  Asso- 
ciation of  Philadelphia,  one  for  the  State  Library,  one  for  the 
Legal  Intelligencer,  one  for  the  West  Publishing  Company,  two 
for  his  office,  one  for  the  office  of  the  court  in  each  of  the  other 
districts,  and  one  for  the  records.""* 

no.    Consequence  of  not  regarding  rules. 

"When  the  appellant  is  in  default  according  to  these  rules,  he 
may  be  non  suited  on  motion ;  and  when  the  appellee  is  in  default, 
he  will  not  be  heard  except  by  special  indulgence  of  the  court.""' 

112.    Kind  of  paper  to  be  used. 

"When  paper  books  are  furnished  which  differ  in  any  material 
respect  from  those  [here]  prescribed,  the  parties  furnishing  them 
shall  be  considered  in  the  same  default  as  if  none  had  been  fur- 
nished, and  on  a  proper  occasion  the  court  will,  of  its  own  motion, 
non  suit  or  silence  the  defaulting  party,  or  suppress  the  paper 
book.""* 

770  Sup.  Ct.  Rule  40;  Super.  Ct.  Rule  29. 

771  Sup.  Ct.  Rule  41 ;  Super.  Ct.  Rule  30. 

772  Sup.  Ct.  Rule  42;  Super.  Ct.  Rule  31. 

773  Sup.  Ct.  Rule  43 ;  Super.  Ct.  Rule  32. 

774  Sup.  Ct.  Rule  44;  Super.  Ct.  Rule  33,  includes  the  bracHete4  word, 
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"Paper  books  shall  be  furnished  on  unglazed  book  paper  9  in. 
X  6  in.  in  size,  and  printed  from  small  pica  or  long  primer  type, 
with  a  margin  of  not  less  than  one  inch.  The  cover  must  be  suffi- 
ciently light  in  color,  firm  in  texture  to  permit  writing  in  ink 
thereon  to  be  easily  read;  it  must  show  the  number  and  term  of 
the  case  in  this  court,  the  names  of  the  parties  in  the  same  order 
as  they  appear  on  the  docket  of  the  court  below,  with  the  addition 
of  the  word  "Appellant"  after  the  name  of  the  party  taking  the 
appeal,  and  the  court  from  which  the  appeal  is  taken.  Appeals 
in  the  orphans'  court  shall  be  entitled  'Estate  of  ,  Appeal 

of  .' ""» 

113.  Shall  contain  index. 

"All  paper  books  shall  contain  a  full  and  complete  index,  in- 
cluding an  index  of  the  appendix,  which  shall  be  on  the  inside  of 
the  front  cover  of  the  book,  or  on  the  following  pages  thereof. 
The  index  of  the  appendix  shall  contain  a  full  and  complete  ref- 
erence to  its  contents,  including  exhibits  and  the  names  of  wit- 
nesses and  where  the  testimony  is  printed  indicating  in  each  in- 
stance where  the  examination,  cross-examination,  and  re-exam- 
ination begins.  If  a  paper  book  contain  more  than  one  hundred 
pages,  the  appendix  shall  be  printed  in  a  separate  book  with  a 
proper  index  thereto."'^* 

114.  Penalty  for  taking  appeal  for  delay,  (cc) 

When  no  preparation  has  been  made  for  arguing  an  appeal, 
a  penalty  for  the  delay  may  be  imposed."'  Thus,  after  taking  an 
appeal  if  nothing  is  done  to  prepare  the  case  for  a  hearing,  either 
by  bringing  up  the  record  or  preparing  a  paper  book,  the  appeal 
will  be  regarded  as  for  delay  only,  and  the  supreme  court  will  im- 
pose the  penalty  ;''*  also  an  appeal  taken  from  an  interlocutory 
order  overruling  a  demurrer  for  libel  in  divorce.'^"  The  penalty, 
however,  will  not  be  imposed  whenever  an  answer  has  been  filed 

cc    I  Vale  1033. 

775  Sup.  Ct.  Rule  45;  Super.  Ct.  Rule  34. 

776  Sup.  Ct.  Rule  46;  Super.  Ct.  Rule  35. 

■JJ7    Martin  v.  Rider,  l8i   Pa.  265;  McFadden  v.  McFadden,  211   Pa. 
599;  I  Vale,  1033;  Act  May  19,  1897,  §21,  P.  L,.  72,  2  Purd.  §69,  p.  1451. 

778  Bromley  v.  Lippincott,  184  Pa.  462;  Martin  v.  Rider,  181  Pa.  265; 
Pennypacker  v.  Dear,  166  Pa.  284. 

779  Richardson  v,  Richardson,  193  Pa.  279. 
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denying  delay;'*"  nor  when  an  appeal  is  taken  hoping  for  a  re- 
duction of  the  verdict  and  the  appeal  is  abandoned.'''^  Ordinarily 
an  application  for  the  penalty  under  the  act  of  1897''^  should  be 
made  within  ten  days  from  the  final  decision  of  the  case."*  When 
the  appeal  is  of  a  trifling  nature  and  not  justified  the  supreme 
court  will  award  the  penalty  at  the  time  of  affirming  judgment 
without  a  special  rule.'**  The  court  will  not  consider  the  ques- 
tion whether  an  appeal  was  taken  for  delay  on  a  motion  to  quash 
the  appeal.''* 

XVI.    Judgment  and  Venire  de  Novo. 

115.  Judgment  of  affirmance  or  reversal. 

Where  there  is  no  error  in  the  proceedings  sufficient  to  over- 
turn the  judgment  of  the  court  below,  and  the  narr.  shows  a 
good  cause  of  action,'**  the  judgment  of  the  court  below  will  be 
affirmed;  this  is  the  common  judgment  for  the  defendant  in  er- 
ror.'** On  the  plea,  however,  of  release  of  errors,  or  the  statute 
of  limitations,  found  for  the  defendant,  the  judgment  is,  that  the. 
plaintiff  be  barred  of  his  writ.'*'  For  error  in  law,  the  judgment 
of  the  supreme  court  is,  that  the  judgment  of  the  court  below  be 
reversed ;  for  error  of  fact,  that  it  be  recalled.'** 

116.  Modification  of  judgment.(dd) 

The  act  of  1836'*°  gives  the  supreme  court  the  power  to  mod- 
ify, as  well  as  to  reverse  or  affirm  a  judgment.    Under  this  act, 

dd  I  Vale  1274. 

780  Wolf  V.  Phila.  Traction  Co.,  181  Pa.  399;  Drummond's  Appeal, 
2  Mona.  775. 

781  Wolf  V.  Phila.  Traction  Co.,  181  Pa.  399. 

782  2  Purd.  §69,  p.  1451. 

783  Thirteenth  Ward  Assn.  v.  Coyle,  19  Super.  Ct.  238. 

784  Bachman  v.  Gross,  150  Pa.  516. 

78s  Moodie  v.  Bank  of  Ashland,  I  W.  N.  C.  324.  See  Monaghan, 
p.  400. 

786  Unless  the  errors  assigned  be  sustained  by  a  majority  of  the 
court,  the  judgment  is  affirmed.    ShoUenberger  v.  Brinton,  52  Pa.  9. 

787  Acker  v.  lycdyard,   I  Den.  677. 

788  Tidd  1178.  After  a  reversal  in  a  personal  action,  a  new  suit  must 
be  brought  within  one  year.  Act  of  1713,  i  Sm.  L-  76,  2  Purd.  §31,  p. 
2292.  After  a  reversal  by  the  common  pleas  on  a  certiorari  of  a  judg- 
ment of  a  justice  of  the  peace  a  new  suit  may  be  brought  within  six; 
years,  the  pendency  of  the  certiorari  suspending  the  running  of  the 
statute.    May  21,  1881,  P.  L.  26,  2  Purd.  §39,  p.  2295. 

789  Act  16  June  1863,  P.  ly.  785,  4  Purd.  §30,  p.  4514. 


Appeals.  1 199 

where  judgment  is  entered  generally,  and  one  of  the  parties  was 
not  served,  the  court  may  reverse  as  to  him,  and  affirm  as  to  the 
others  ;^°°  and,  in  ejectment,  the  court  may  affirm  as  to  one  de- 
fendant, and  reverse  as  to  another  f  °^  so,  the  court  may  affirm  the 
judgment,  and  quash  an  assessment  of  the  value  of  improvements, 
as  forming  no  part  of  the  verdict.^"^  And  where  there  is  an  error 
as  to  a  specific  portion  of  the  claim,  the  defendant  in  error  may 
remit  it  and  have  judgment  of  affirmance  for  the  residue;"'  thus, 
where  the  court  below  erroneously  rejected  evidence  going  to  a 
definite  portion  of  the  claim,  the  court  modified  the  judgment, 
with  the  assent  of  the  defendant  in  errorJ**  So,  where  the  plain- 
tiflf  in  error  has  obtained  judgment  for  too  much,  under  an  er- 
roneous charge,  or,  where  he  is  entitled  to  recover  the  principal 
of  his  claim,  but  not  the  interest,  he  may  remit  the  excess,  and 
have  judgment  for  the  proper  amount.'"  But,  if  the  court  below 
enter  a  wrong  judgment,  at  the  special  instance  of  the  defendant 
in  error,  the  supreme  court  will  not  permit  him  to  remit  a  part, 
but  will  reverse  in  toto.''*  The  court,  on  reversing  a  judgment, 
may  give  a  correct  judgment,  according  to  the  substance  of  the 
finding  of  the  jury.'"^  They  will  enter  the  right  judgment  in  a 
special  verdict  f°^  and  so,  if  the  court  below  erroneously  arrest 
the  judgment,  the  supreme  court  will  enter  judgment  on  the 
verdict.'"'  And  the  court  will  pronounce  the  proper  judgment, 
notwithstanding  an  erroneous  prayer;  though  the  defendant  in 
error  pray  an  affirmance,  judgment  may  be  given  that  the  plain- 
tiffs in  error  be  barred  of  their  writ.^""  Where  there  have  been 
two  judgments  relating  to  the  same  matter,  and  the  first  judgment 

790  Jameison  v.  Pomeroy,  9  Pa.  230. 

791  McCanna  v.  Johnston,  19  Pa.  434. 

792  Miller  v.  Keene,  5  W.  348. 

793  Glenn  v.  Davis,  2  Grant  153. 

794  Thomas  v.  Northern  Liberties,  13  Pa.  117. 

795  Graham  v.  Keys,  29  Pa.  189.  So,  where  the  judgment  is  good  as 
to  the  debt,  but  is  erroneous  as  to  the  costs.  Rentzheimer  v.  Bush,  2  Pa. 
88. 

796  Pontius  v.  Commonwealth,  4  W.  &  S.  52. 

797  Easton  v.  Worthington,  5  S.  &  R.  130;  Flanagin  v.  Wetherill,  S 
Wh.  280;  Stewart  v.  Martin,  2  W.  200;  Carman  v.  Noble,  9  Pa.  366;' 
McMicken  v.  Commonwealth,  58  Pa.  213. 

798  Commonwealth  v.  Haffey,  6  Pa.  348. 

799  Wilson  V.  Gray,  8  W.  25. 

800  Griffith  V.  Eshelman,  4  W.  58, 
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is  reversed,  the  second,  which  is  founded  on  it,  must  also  be 
reversed ;  but  the  reversal  of  the  last,  will  not  affect  the  first.*^ 

The  reversal  of  the  judgment  non  abstante  verdicto  permits  the 
appellate  court  to  enter  judgment  on  the  verdict,'"''  but  in  the 
reversal  of  such  a  judgment  the  court  may  by  express  words  di- 
rect a  procedendo,'"^  or  award  a  venire  de  novo,'"*  or  it  may  re- 
verse with  directions  to  the  lower  court  to  enter  "such  judgment 
as  law  and  justice  may  require,  in  which  case  the  court  below  may 
grant  a  new  trial.'"^ 

When  the  supreme  court  has  declared  a  judgment  and  all  pro- 
ceedings relating  to  it  void  and  no  effect,  it  is  the  duty  of  the 
court  of  first  instance  to  strike  from  the  record  the  judgment  and 
all  proceedings  thereunder.'"" 

117.    When  procedendo  is  awarded.(ee) 

Where  the  proper  judgment  cannot  be  pronounced  by  the  su- 
preme court,  or  where  there  remains  anything  for  the  court 
below  to  do,  and  a  venire  de  novo  is  not  the  proper  order,  the 
supreme  court  will  award  a  procedendo.  Thus,  where  a  verdict 
was  for  plaintiff  subject  to  the  opinion  of  the  court  on  a  point 
reserved,  on  which  the  court  afterwards  entered  judgment  for  the 
defendant,  the  supreme  court,  on  error,  reversed  the  judgment, 
and  entered  judgment  for  the  plaintiff;  it  being  afterwards  sug- 
gested, that  a  motion  on  behalf  of  the  defendant  for  a  new  trial 
was  undisposed  of,  and  that  the  lower  court  had,  notwithstanding 
its  pendency,  entered  judgment  for  the  defendant,  the  supreme 
court,  on  motion,  permitted  the  reversal  of  the  judgment  to  stand, 
but  struck  off  the  judgment  entered  for  the  plaintiff,  and  award- 
ed a  procedendo.'"^  So,  where  there  was  judgment  for  plaintiff 
on  the  verdict,  subject  to  points  reserved,  and  the  court  gave  de- 
fendant leave  to  move  for  a  new  trial  nunc  pro  tunc,  on  hearing 

ee    I  Vale  1283. 

801  Ranck  v.  Becker,  12  S.  &  R.  426.  And  see  Willis  v.  Hannen,  22 
Pa.  334- 

802  Henry  v.  Heilman,  114  Pa.  499;  Chandler  v.  Commerce  Fire  Ins. 
Co.,  88  Pa.  223;  Wilson  v.  Gray,  8  W.  25. 

803  Dalmas  v.  Kemble,  215  Pa.  410;  Leach  v.  Ansbacher,  28  h.  I.  277. 

804  Werneberg  v.  Pittsburg,  210  Pa.  267;  Central  Bank  of  Pittsburg 
V.  Barley,  iiS  Pa.  359- 

80s    Hughes  V.  Miller,  192  Pa.  365.    See  Hawn  v.  Stoler,  22  Super.  Ct. 

307- 

806  Mutual  Life  Ins.  Co.  v.  Tenan,  204  Pa.  332. 

807  Harper  v.  Keely,  17  Pa.  234. 
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which,  they  discharged  the  rule,  and  entered  judgment  for  the  de- 
fendant on  the  points  reserved;  the  supreme  court,  in  reversing 
this  latter  judgment,  said,  the  verdict  was  still  standing,  and 
awarded  a  procedendo.*"* 

When  the  supreme  court  reverses  a  judgment  and  awards  a 
procedendo,  the  lower  court  may  set  aside  the  report  of  the  re- 
viewers because  the  damages  are  excessive. *°°  Again,  the  ap- 
pellate court  may  reverse  a  decree  in  equity  and  remit  the  record 
for  further  proceedings  where  the  reviewing  court  cannot  deter- 
mine whether  or  not  the  plaintiff  had  an  adequate  remedy  at 
law.'^"  And  similar  action  may  be  taken  when  the  appellate 
court  cannot  consider  the  case  on  its  merits  because  of  irregular- 
ities on  the  trial.*^^  And  where  the  appellate  court  reverses  with 
a  direction  to  enter  judgment  on  the  referee's  report,  a  proce- 
dendo in  effect  results.*^^  When  the  supreme  court  reverses  an 
order  confirming  a  public  road  without  setting  aside  the  proceed- 
ings, but  omits  to  award  a  procedendo,  it  is  proper  for  the  court 
below,  on  the  return  of  the  record,  to  proceed  with  the  case  not- 
withstanding the  omission.*^' 
118.    Venire  facias  de  novo.(ff) 

Where,  on  the  reversal  of  a  judgment,  it  becomes  necessary  to 
submit  the  cause  to  another  jury,  the  supreme  court  will,  in  ad- 
dition to  its  judgment,  award  a  venire  facias  de  novo.  Thus, 
where  there  has  been  some  error  in  choosing  or  returning  the 
jury,  or  some  error  in  law  in  rejecting  competent  or  admitting  in- 
competent evidence,  or  the  jury  have  been  misled  by  an  erron- 
eous opinion  of  the  court,  with  respect  to  the  law  arising  from 
the  evidence,*^*  or  where  entire  damages  have  been  assessed  on 
several  counts,  some  of  which  are  bad,  in  order  that  the  jury  may 
have  an  opportunity  of  assessing  the  damages  on  each  count 

flf    I  Vale  1281. 

808  Klett  V.  Claridge,  31  Pa.  106. 

809  Cake  V.  Phila  &  Erie  R.  Co.,  li  Lane.  Bar  208. 

810  Gray  v.  Citizens'  Gas  Co.,  206  Pa.  303. 

811  Hamilton  v.  Wilson,  11  P.  L.  J.  188.  See  Horn  Mfg.  Co.  v.  Steel- 
man,  13  Dist.  732. 

812  Leonard  v.  Smith,  4  Dist.  249. 

813  Benzinger  Township  Road,   135  Pa.   176. 

814  EbersoU  v.  Krug,  5  Binn.  51.  The  power  of  the  supreme  court 
to  award  this  process  was  first  discussed  and  judicially  recognized  in 
the  case  of  Sterrett  v.  Bull,  i  Binn.  238,  wherein  it  was  said,  that  it 
tends  to  the  dispatch  of  justice,  as  it  prevents  delay. 
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severally.'^*  So,  where  the  court  below  set  aside  a  verdict  and 
entered  judgment  of  nonsuit,  the  supreme  court,  on  reversing 
this  judgment,  awarded  a  venire  de  novo,  as,  otherwise,  the  de- 
fendant might  lose  his  opportunity  for  a  bill  of  exceptions.''* 
And,  generally,  a  venire  de  novo  is  awarded,  where  the  narr. 
contains  a  good  cause  of  action;  both  because  the  plaintiff  may 
find  evidence  to  support  his  action,  and  in  order  that  the  defend- 
ant may  recover  his  cosls,  if  the  plaintiff  fail  in  his  suit.*''  And 
where  a  judgment  for  the  plaintiff  has  been  reversed,  for  a  want 
of  jurisdiction  appearing  on  the  case,  as  left  to  the  jury,  he  may, 
notwithstanding,  have  a  venire  de  novo,  if  there  were  other  facts 
in  the  cause,  withdrawn  from  the  jury,  by  the  view  taken  by  the 
court  below,  on  which  the  jurisdiction  might  have  been  support- 
ed.''* And,  by  the  act  of  1809,*'*  when  the  facts  in  any  special 
verdict  may  be  insufficiently  or  uncertainly  found,  the  judges  may 
remand  the  record  and  direct  another  trial,  to  ascertain  the  facts. 
A  venire  de  novo  will  not  be  granted,  unless  the  error  has  been 
committed  in  the  course  of  the  trial :  therefore,  it  was  refused, 
where  it  appeared  that  the  plaintiff  had  no  cause  of  action  when 
the  suit  was  commenced;*^"  or,  where  the  plaintiff  could  not,  in 
any  event,  recover;*^'  or,  where  no  sufficient  consideration  was 
laid  for  defendant's  promise.*^^  Nor  will  it  be  granted,  where 
the  object  of  the  defendant  in  error  is  to  have  another  and  dif- 
ferent cause  submitted  to  the  jury — as,  where  his  attempt  is  to 
expunge  from  a  declaration,  drawn  in  slander  of  the  husband  and 
wife,  a  count  for  the  slander  of  the  husband,  and  proceed  to  trial 
for  the  slander  of  the  wife  only,  an  error  not  amendable  under 
the  act  of  1806.*^*  Nor  can  it  be  awarded,  unless  there  has  been 
a  venire  actually  issued,  or  the  cause  has  been  tried  by  a  jury; 
therefore,  where  a  cause  was  arbitrated,  a  venire  de  novo  was  re- 
gis   Shaffer  v.  Kintzer,  i  Binn.  537. 

816  Wharton  v.  Williamson,  13  Pa.  273. 

817  Little  Schuylkill  Navigation  Co.  v.  Norton,  24  Pa.  465;  Candler 
V.  Rossiter,  10  Wend.  487. 

818  Seltzinger  v.   Steinberger,   12  Pa.   379. 

819  S  Sm.  L,.  17,  2  Purd.  §47,  p.  1446. 

820  Miller  v.  Ralston,  i  S.  &  R.  309;  Reed  v.  Collins,  s  S.  &  R.  351. 

821  Bellas  V.  Hays,  5  S.  &  R.  446;  Griffith  v.  Eshelman,  4  W.  51. 

822  Whitall  V.  Morse,  5  S.  &  R.  358. 

823  March  21,  4  Sm.  L.  329.  i  Purd.  §1,  p.  309;  Ebersoll  v,  Krug,  5 
Bjnn.  SI. 
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fused,  after  reversal  upon  error  ;'^*  but,  by  the  act  23  February, 
1824,'"  the  supreme  court  may,  in  such  case,  remit  the  record  to 
the  court  below,  with  directions  for  further  proceedings.  The 
court  will  always  support  verdicts,  where  there  have  been  trials 
on  the  merits,  when  they  have  it  in  their  power:  thus,  where  a 
judgment  of  the  common  pleas  had  been  reversed  on  error,  but 
before  the  record  was  actually  remitted,  or  a  venire  facias  de 
novo  awarded,  the  cause  was  again  tried  below,  the  supreme 
court,  after  error  brought  on  the  second  judgment,  ordered  the 
record  to  be  remitted,  and  an  award  of  a  venire  de  novo  to  be  en- 
tered, as  of  the  term  when  the  first  judgment  was  reversed,  in- 
asmuch as  they  had  power  to  do  so  originally,  and  the  cause  had 
been  tried  on  its  merits.*^* 

A  venire  facias  de  novo  is  not  a  matter  of  course  on  a  reversal 
for  an  error  committed  on  the  trial  of  the  cause,  but  usually  will 
be  granted.*^'  But  when  on  appeal  from  a  judgment  against 
several  defendants  as  partners  the  supreme  court  decides  that 
some  of  them  are  not  partners,  no  error  appearing  in  the  judg- 
ment against  the  others,  the  judgment  will  be  reversed  as  to  the 
former  and  affirmed  as  to  the  latter  without  a  new  venire.*^' 

Again,  a  venire  will  not  be  awarded  where  the  court  reverses 
on  the  ground  that  the  court  below  ought  to  have  taken  the  case 
from  the  jury.*''*  But,  if  it  cannot  be  ascertained  by  the  court  on 
which  of  two  questions  of  fact  the  verdict  of  the  jury  was  based, 
and  there  should  be  a  reversal  on  either,  the  appellate  court  will 
award  a  venire.*'"  Moreover  a  reversal  of  a  judgment  without  a 
new  venire  is  not  of  itself  a  bar  to  a  second  action  for  the  same 
cause."^ 

iig.    Proceedings  on  a  remittitur.    Act  of  1897. 

By  an  act  passed  in  1836,  as  soon  as  the  supreme  court  ren- 
dered judgment,  or  made  a  final  decree  or  decision,  in  any  cause, 

824    Ibid. 

82s     P.  L.  27,  I  Purd.  Note   (e)   350. 

826  Albright  v.   McGinnis,  4  Yeates  518. 

827  Pennsylvania  R.  Co.  v.  Fries,  98  Pa.  142;  Railroad  v.  Norton, 
24  Pa.  46s ;  Sterritt  v.  Bull,  i  Binn.  238. 

828  Walker  v.  Tupper,  152  Pa.  i. 

829  Coal  &  Coke  Co.  v.  McEnery,  91  Pa.  185. 

830  Dick  V.  Williams,  130  Pa.  41. 

831  Specs  V.  Boggs,  204  Pa.  504;  Fries  v.  Pennsylvania  R.  Co.,  98  Pa. 
142;  Ellis  V.  Agricultural  Ins.  Co.,  9  Super.  Ct.  392;  Livingston  v.  South 
Middleton  Township  School  Board,  15  Super.  Ct.  363. 
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the  court  ordered  the  record,  with  their  judgment  or  decree  there- 
on written,  and  duly  certified,  to  be  remitted  to  the  appropriate 
court.  In  1897  ^'^  another  act  was  passed  providing  that  at  the 
expiration  of  ten  days  from  the  final  decision  of  any  cause  by 
the  supreme  court,  or  superior  court,  the  prothonotary  thereof 
shall  send  back  the  record,  with  a  remittitur  and  a  copy  of  the 
opinion  to  the  court  from  which  it  originally  came,  unless  other 
steps  be  taken  in  the  cause  which  shall  require  its  detention.  It 
shall  not  be  necessary  to  return  the  record  to  the  superior  court 
in  any  appealed  case  unless  the  supreme  court  shall  so  direct,  but 
it  shall  be  remitted  to  the  court  from  which  it  originally  came,  in 
the  same  manner,  and  with  like  effect  as  if  directly  appealed  to 
the  supreme  court  therefrom. 

When,  therefore,  judgment  is  given  in  the  supreme  court,  or 
the  appeal  abates,  or  is  discontinued,  the  record  is  returned  to  the 
court  whence  it  was  removed,  and  the  entry  of  this  circumstance 
is  termed  a  remittitur.  The  party  desirous  of  expediting  the  re- 
turn of  the  record,  usually  advances  the  costs  accrued  upon  the 
appeal  to  the  prothonotary,  who  makes  out  the  remittitur  or  cer- 
tificate of  the  decree  of  the  supreme  court,  attaches  it,  with  a  bill 
of  the  costs  paid,  to  the  record,  and  immediately  delivers  it  to  the 
prothonotary  of  the  court  in  which  the  case  originated.  The  mat- 
ter is  then  proceeded  in,  by  a  venire  de  novo,  execution,  or  scire 
facias  against  the  bail  in  error,  as  the  case  may  be,  conformable 
to  the  judgment  of  the  supreme  court. 

120.    There  should  be  no  delay. 

When  a  reversal  is  entered  the  plaintiff  should  take  out  a  re- 
mittitur and  proceed  without  undue  delay.*^°  If  it  appear  that 
the  appellant  was  deprived  of  his  rights  in  the  court  below  by 
a  trick  of  his  opponent,  the  court  will  remit  the  record  to  enable 
him  to  apply  for  relief  in  that  court.^^*  Again,  when  the  record 
has  been  remitted  with  directions  how  to  proceed,  the  lower  court 
must  execute  them;*'"  it  has  no  authority  to  rehear  the  case  on 
new  evidence  or  otherwise  review  it  unless  expressly  ordered  to 

832  May  19,  §20,  P.  L.  71,  2  Purd.  §66,  p.  1450. 

833  Neil  V.  McElhenny,  189  Pa.  489.  A  delay  of  twenty-five  years  in 
taking  a  remittitur  in  an  action  of  ejectment  was  held  to  justify  a  judg- 
ment of  non  pros.     Ibid. 

834  Lindemuth's  Estate,  5  W.  145. 
83s    Nippes'  Appeal,  35  L.  I.  245. 
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do  so.''*  Thus  if  a  case  is  reversed  on  the  ground  that  the  evi- 
dence was  suflficient  to  carry  the  case  to  the  jury  the  court  below, 
on  the  second  trial,  he  cannot  enter  binding  instructions  where 
the  evidence  is  substantially  the  same  as  that  introduced  in  the 
first  trial.'" 

When  the  supreme  court  in  reversing  the  court  below  inad- 
vertently enters  judgment  for  the  plaintiff  on  the  verdict,  and  the 
time  for  the  defendant's  appeal  has  passed,  it  will  subsequently 
on  a  rule  to  open  or  modify  the  previous  judgment  rescind  so 
much  as  gives  judgment  for  the  plaintiff,  but  let  the  reversal  of 
the  judgment  of  the  court  below  stand,  and  remit  the  record  of 
the  court  below  for  such  judgment  as  law  and  justice  require.'^' 

121.    Power  of  court  below. 

But  no  further  proceedings  can  be  had  in  the  court  below, 
until  the  record  is  actually  remitted;'"*  though,  where  there  was 
a  second  trial,  after  reversal,  but  before  the  award  of  a  venire  de 
novo  and  remittitur,  the  supreme  court,  after  error  brought  on  the 
second  judgment,  ordered  a  remittitur  and  venire  de  novo  to  be 
entered,  as  of  the  term  when  the  first  judgment  was  reversed.'*" 
And  where  the  record  was  never  actually  in  the  supreme  court, 
the  case  having  been  tried  on  paper  books  only,  an  order  of  af- 
firmance, and  that  the  record  be  remitted,  will  be  a  constructive 
remittitur,  on  which  the  court  below  may  proceed.'*^  Where  the 
supreme  court  gives  judgment  in  a  case  on  error,  and  the  record 
is  remitted,  the  judgment  becomes  of  record  in  the  court  below, 
and  is  to  be  enforced  as  if  originally  entered  there.'*^  By  rule  of 
court,  where  a  cause  goes  back  to  the  court  below  for  further  pro- 
ceedings, the  prothonotary  certifies  and  sends  back  with  the  order, 
decree  or  judgment,  a  copy  of  the  opinion  of  the  court.'*'  We 
have  already  stated,  that  the  recognizance  of  bail  is  transmitted 
with  the  record,  when  taken  before  a  judge  of  the  common  pleas ; 
it,  therefore,  becomes  a  part  of  the  record,  and  is,  on  the  affirm- 

836  Brown's  Estate,  213  Pa.  604;  Nippes'  Appeal,  35  L.  I.  245;  Roberts' 
Estate,  163  Pa.  408. 

837  Collins  V.  Burch,  15  Super.  Ct.  255,  and  191  Pa.  549;  Landreth 
V.  Steamship  Co.,  108  Pa.  264. 

838  Hughes  V  Miller,  192  Pa.  365. 

839  Cox  V.  Henry,  36  Pa.  44s ;  Burkle  v.  Luce,  i  N.  Y.  239. 

840  Albright  y.  McGinnis,  4  Yeates  518. 

841  Pennsylvania  Railroad  Co.  v.  Commonwealth,  39  Pa.  403. 

842  Shaw  V.  Boyd,  12  Pa.  215;  McMasters  v.  Blair,  31  Pa.  467. 

843  Sup.  Ct.  Rule  17;  Super.  Ct.  Rule  11. 
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ance  of  the  judgment,  remitted  to  the  court  below,  and  the  scire 
facias  on  it  cannot  issue  from  the  supreme  court,  although  taken 
there  originally;  but  must  be  brought  into  that  court  where  the 
record  remains,***  or  elsewhere,  if  the  defendant  do  not  reside  in 
such  county.**' 

122.  When  record  may  be  recalled. 

Notwithstanding  a  remittitur,  the  court  has  power  to  recall  the 
record  for  a  rehearing;  and  may  issue  a  certiorari  for  that  pur- 
pose; but  will  not  do  so,  after  further  proceedings  in  the  court 
below,  in  which  there  has  been  a  final  decree.**' 

XVII.    Costs  in  Error  and  Damages. 

123.  Former  statutes. 

At  common  law  there  were  no  costs  on  a  writ  of  error  ;****  and 
they  were  not  given  by  the  statute  of  Gloucester,  because  no  dam- 
ages were  recoverable  therein.  They  were  first  given  by  the  stat. 
3  Hen.  VII.,  c.  10,***''  where  a  defendant  sued  out  a  writ  of  error 
to  reverse  a  judgment  in  favor  of  the  plaintiff,  in  case  the  judg- 
ment was  affirmed,  the  writ  of  error  discontinued,  or  the  plaintiff 
in  error  became  nonsuit.  This  statute  gives  costs  in  all  cases  of 
affirmance,  whether  recoverable  in  the  original  action  or  not.**"^ 
The  Stat.  13  Car.  II.,  s.  2,  c.  2,  §  io,«*8d  has  also  been  reported  to 
be  in  force  in  this  state,  though  it  is  scarcely  noticed  in  our 
practice:  it  gives  double  costs  to  the  defendant  in  error,  on  the 
affirmance  of  a  judgment,  given  after  verdict.**'^  And  the  stat. 
8  &  9  Wm.  III.,  c.  II,  §2,**°f  gave  costs  to  the  defendant  in  error, 
where  the  writ  was  sued  out  by  the  plaintiff  below,  in  case  of 
affirmance,  discontinuance  or  nonsuit.**^ 

844    Smith  V.  Ramsey,  6  S.  &  R.  573. 

84s    Act  of  1809,  §6,  5  Sm.  L.  17,  2  Purd.  §47,  p.  1446. 

846  Shisler's  Appeal,  i  W.  N.  C.  295.  See  Maitland's  Appeal,  31  I,.  I. 
46. 

846a  Cro.  Eliz.  588;  2  D'Anv.  Abr.  277;  Gill  C.  P.  274.  And  see  4 
Dall.    2S. 

846b  Rob.  Dig.  127. 

846c  Henslow  v.  Bishop  of  Sarum,  i  Dyer  76  b.,  pi.  34;  Anon.  Cro. 
Car.  14s;  Earl  of  Pembroke  v.  Bostwick,  Ibid.  173;  Penruddock  y.  Clerk, 
Cro.  Eliz.  659;  Ferguson  v.  Rawlinson,  2  Str.  1084. 

846d  Rob.  Dig.  138. 

8466  The  act  of  1791,  3  Sm.  L.  33-4,  gave  double  costs  on  affirmance, 
in  the  former  high  court  of  errors  and  appeals. 

846f  Rob.  Dig.  140. 

847  A  certiorari  is  in  the  nature  of  a  writ  of  error,  and  clearly  within 
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124.  Their  construction. 

These  statutes  extend  only  to  the  case  of  the  affirmance  of  a 
judgment,  and,  therefore,  on  a  reversal,  no  costs  are  recover- 
able,*** and  if  levied  by  execution,  the  court  will  order  them  to 
be  refunded.***  If  the  plaintiff  below  unsuccessfully  bring  error 
to  his  own  judgment,  and  it  is  affirmed,  he  cannot  recover  the 
costs  in  error.""*  Where,  however,  the  supreme  court  reverses  a 
judgment,  and  awards  a  venire  de  novo,  it  may  impose  terms  as 
to  the  costs ;  otherwise,  they  abide  the  final  event  of  the  suit.*°^ 
If  the  defendant  in  error,  upon  the  reversal  of  a  judgment,  pay 
the  costs,  in  order  to  carry  down  the  record  to  the  common  pleas, 
where  he  again  obtains  judgment,  he  may  recover  back  the  costs 
so  paid,  in  an  action  of  assumpsit.*^^  Otherwise,  where  such  pay- 
ment is  not  compulsory;  as,  where  judgment  upon  an  award  is 
reversed,  and  the  defendant  in  error  pays  the  costs,  and  carries 
down  the  record,  in  order  to  get  possession  of  the  award,  with  a 
view  to  its  enforcement  in  another  manner.*"* 

125.  Acts  of  1897  and  1907. 

The  act  of  1897  *°*  provides  that  the  costs  in  any  appealed 
cause  shall  consist  of  the  amount  paid  the  prothonotary  or  clerk 
of  the  court  below  and  of  the  appellate  courts,  and  an  attorney 
fee  of  three  dollars  in  each  court  to  which  an  appeal  is  taken, 
which  shall  be  paid  by  the  losing  party.  Further  provision  has 
been  made  in  the  act  of  1907,*°"  whfch  declares  that  in  all  cases, 
either  in  law  or  equity,  wherein  an  appeal  is  taken  from  any  judg- 
ment, decree,  or  order  to  the  supreme  or  the  superior  court,  the 

the   spirit   and   equity   of  the   statutes   giving  costs   in   error.     Aller   v. 
Shurts,  2  Harrison   190. 

848  Landis  v.  Shaeffer,  4  S.  &  R.  199;  Smith  v.  Sharp,  s  W.  292; 
Cameron  v.  Paul,  11  Pa.  277;  Brenan  v.  Taylor,  2  W.  N.  C.  16;  Beam  v. 
Warfel,  9  L.  Bar  185 ;  Jewell  v.  Arwine,  Goxe  28.  Where  a  judgment 
is  reversed,  and  a  venire  de  novo  awarded,  on  a  second  recovery,  the 
plaintiff  will  not  be  allowed  the  costs  of  the  first  trial.  Havard  v.  Davis, 
I  Bro.  334. 

849  Wright  V.  Small,  5  Binn.  204. 

850  Cameron  v.  Paul,  11  Pa.  277. 

851  Work  v.  Maclay,  14  S.  &  R.  265 ;  Heyer's  Appeal,  34  Pa.  183. 

852  Hamilton  v.  Aslin,  3  W.  222. 

853  Richardson  v.  Cassilly,  5  W.  449. 

854  May  19,  S.  21,  P.  L.  67,  2  Purd.  §69,  p.  1451. 

855  April  27,  P.  L.  264,  S  Purd.  §4,  p.  5468. 
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party  in  whose  favor  the  final  decision  is  rendered  shall  be  enti- 
tled to  charge  and  collect  from  the  losing  party  as  part  of  the 
costs,  such  amount  as  shall  have  been  expended  for  printing 
paper  books  upon  the  appeal.  The  cost  of  printing  the  paper 
book  of  each  party  shall  be  taxed  as  costs,  collectible  by  the  attor- 
ney of  record  of  such  party  in  the  appeal.  The  amounts,  are  to 
be  taxed  and  collected  in  the  same  manner  as  costs  are  now  taxed 
and  collected  by  law. 

126.  Action  o'{  the  court. 

When  a  judgment  is  reversed  not  carrying  costs  the  court  may 
amend  the  record  so  that  it  may  carry  them.^°*  And  when  the 
appellee  has  been  guilty  of  laches  in  pursuing  his  remedy,  the 
court  in  affirming  the  judgment,  will  not  impose  costs  on  the  ap- 
pellant.*"' On  the  reversal  of  judgment  the  appellant  is  not  en- 
titled to  an  execution  for  costs  unless  ordered.*"* 

XIX.    Restitution. 

127.  When  ordered. 

On  the  reversal  of  an  execution  executed,  it  is  usual  for  the 
court  to  award  restitution  of  the  money  or  thing  of  which  defend- 
ant has  been  deprived  by  the  execution.*'^  This,  however,  is  not 
matter  of  right,  but  of  grace,  and  will  not  be  awarded,  where  the 
justice  of  the  case  does  not  call  for  it,  as,  where  the  process,  is  set 
aside  for  a  mere  slip,  and  there  is  danger  that  the  plaintiff  may 
lose  his  demand;**"  or,  where  the  proceedings  between  landlord 
and  tenant  were  irregular,  but  it  appeared  that  the  defendant  was 
in  possession  under  agreement  of  the  plaintiff;**^  or,  where  the 
court  reversed  a  judgment  on  a  sci.  fa.  post  annum  et  diem,  on 
which  defendant's  land  had  been  sold,  and  part  of  the  money  had 
been  paid  to  plaintiff,  and  part  to  other  creditors,  and  there  was 
a  suggestion  of  the  insolvency  of  the  defendant.**^  In  this  case, 
the  court  ordered  the  money  received  by  plaintiff  to  be  paid  into 
court,  to  await  further  orders.  So,  where  a  judgment  was  re- 
versed, and  the  land  was  bound  by  judgments  subsequent  to  it 

856  Ellis  V.  Agricultural  Ins.  Co.,  9  Super.  Ct.  392. 

857  Palm's  Estate,  13  Super.  Ct.  296. 

858  Frackville  Borough,  2  Leg.  Rec.  328. 

859  Ranck  v.  Becker,  13  S.  &  R.  43;  Cassel  v.  Duncan,  2  S.  &  R.  57. 

860  Harger  v.  Commissioners  of  Washington  County,   12  Pa.  251. 

861  Fitzalden  v.  Lee,  2  Dall.  205. 

862  Kirk  V.  Eaton,  10  S.  &  R.  103. 
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in  date,  the  court  refused  to  award  restitution  to  a  defendant  in 
insolvent  circumstances,  but  ordered  the  money  to  be  brought  into 
court,  and  applied  first  to  the  discharge  of  all  liens  according  to 
their  priority,  and  the  balance,  if  any,  to  the  defendant  himself.*** 

When  a  defendant,  after  execution  in  an  action  of  trespass, 
pays  the  judgment  with  interest  and  costs,  and  the  judgment  is 
subsequently  reversed,  the  writ  will  be  awarded  to  recover  back 
the  money  paid.***  Also  when  money  has  been  collected  on  an 
execution  the  common  pleas  may  order  restitution  where  the 
judgment  was  opened  and  the  order  was  subsequently  affirmed  by 
the  supreme  court.^°°  Likewise  when  a  judgment  by  confession 
in  ejectment  is  opened  and  on  the  trial  the  issue  is  found  for  de- 
fendant, restitution  will  be  awarded. *°°  The  orphans'  court  also 
may  order  restitution  by  distributees  where  the  supreme  court 
has  reversed  the  decree  under  which  the  original  distribution  was 
made.'*'  Again,  where  the  judgment  is  collected  after  an  ap- 
peal to  the  supreme  court  on  an  order  striking  off  the  satisfaction, 
which  is  subsequently  reversed,  restitution  may  be  awarded  by  the 
court  below,  although  the  supreme  court  in  reversing  does  not 
award  restitution.*** 

On  the  other  hand  restitution  will  not  be  awarded  on  a  bald 
legal  right  against  equity  and  justice.***  Nor  will  restitution  be 
awarded  where  before  sale,  the  defendant  voluntarily  pays  the 
debt,  and  the  judgment  is  subsequently,  on  a  writ  of  error,  re- 
versed and  set  aside.*'*  Though  the  supreme  court  on  a  re- 
versal refuses  to  make  an  order  of  restitution,  yet  if  a  second  trial 
results  in  a  verdict  and  judgment  for  the  defendant,  the  money 
collected  by  execution  may  be  recovered  back  in  an  action  of  as- 
sumpsit.*'^ Again,  if  the  money  collected  on  execution  issued 
within  three  weeks  from  the  entry  of  the  judgment,  order  or 
decree,  or  on  execution  issued  on  a  judgment  or  decree  which  is 

863  Ranck  v.  Becker,  13  S.  &  R.  41. 

864  Benscotter  v.  Long,  167  Pa.  595;  Brightly  v.  McAleer,  4  Super. 
Ct.  563. 

86s  Sommer  v.  Sommer,  10  Lane.  Bar.  81. 

866  Walsh  v.  Sykes,  i  Law  Times  (N.  S.)   163. 

867  Stough's  Estate,  10  Dist.  647. 

868  Whitesell  v.  Peck,  176  Pa.  170. 

869  Grant  v.  Rodgers,  6  Phila.  132. 

870  Gould  V.   McFall,   118  Pa.  455- 

871  Travellers'  Ins.  Co.  v.  Heath,  95  Pa.  333. 
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reversed,  the  superior  court  may  make  an  order  of  restitution.'" 


John  Smith 

V. 

Richard  Jones. 


FORM   OF   PETITION   FOR  WRIT   OF   RESTITUTION. 

In  the  Court  of  Common  Pleas  of         County. 
Original   No.     .  Term,    19.     . 

'"Fi.  fa.  No.     .  Term,  19     . 

Vend.  ex.  No.     .  Term,   19     . 

To  the  Honorable  ,  judge  of  said  court,  your 

petitioner  respectfully  represents  that  upon  t«e  day  of 

,  A.  p.  19    ,  the  Court  at  its  session  at 

Pa.,  awarded  a  writ  of  restitution  in  reversing  original  No. 
Term,  19  ,  above  stated,  as  per  remittitur  filed  in  this  court  duly, 
appears;  that  notwithstanding  the  appeal  in  this  cause  John 
Smith  the  plaintiff  above  named  sued  out  his  fi.  fa.  (or  vend.  ex. 
as  the  case  may  be),  levied  upon  the  property  of  the  defendant 
and  the  sheriff  of  said  county  on  the  day  of  , 

A.  D.  19    ,  sold  the  same  to  for  the  sum  of 

dollars,  which  sum  less  the  costs,  to  wit:  dollars  and 

cents,  he  paid  over  to  said  John  Smith,  the  plaintiff. 
Your  petitioner  therefore  prays  that  a  writ  of  restitution  be 
issued  to  said  John  Smith,  plaintiff,  to  return  and  restore  to  him 
the  said  defendant  the  amount  realized  upon  the  sale  of  his  said 
property,  to  wit,  $  ,  and  he  will  ever  pray. 

Richard  Jones. 
Affidavit  to  truth  of  petition. 

FORM  OF  WRIT  OF  RESTITUTION. 

Commonwealth  of  Pennsylvania, 

County, 
ss. 
To  the  Sheriff  of  County,  Greeting : 

Wheras,  a.  B.,  at  the  March  Term,  1910,  D.  S.  B.  entered 
judgment  against  Richard  Jones,  convicted  as  by  the  said  record 
to  us  appears ;  which  said  judgment  was  duly  assigned  of  record 
to  William  Wells,  and  was  on  October  15,  1901,  duly  satisfied  of 
record;  and 

Whereas,  Afterwards,  to  wit,  on  June  20,  1902,  the  said  E. 
F.  presented  to  said  court  his  petition  praying  that  the  said 
entry  of  satisfaction  be  stricken  off,  which  matter  (after  notice 
to  defendants  and  to  G.  G.,  terre-tenant),  was  so  proceeded  in 

872    Act  June  24,  1895,  §8,  P.  L.  212,  4  Purd.  §39,  p.  4505. 
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that  on  July  i,  1902,  the  said  satisfaction  was  stricken  off;  and 

WhBreas,  By  reason  of  divers  errors  in  the  said  proceeding, 
the  said  order  was,  on  appeal,  taken  to  the  Supreme  Court,  re- 
versed and  totally  annulled,  and  afterwards,  to  wit :  On  May  2, 
1903,  it  was  considered  by  our  said  Supreme  Court  that  the  said 
G.  H.  be  restored  to  all  things  which  he  has  lost  by  reason  of  the 
order  aforesaid,  and  for  having  execution  of  said  judgment  of 
restitution  the  special  mandate  of  our  said  Supreme  Court  was 
sent  down,  to  our  said  Court  of  Common  Pleas ;  and 

Whereas,  Pending  the  said  appeal,  the  said  E.  F.,  on  pretense 
of  the  said  former  judgment,  hath  had  execution  of  the  same 
with  costs,  to  wit,  the  sum  of  $500,  and  is  yet  possessed  thereof. 

Now,  THEREFORE  WE  COMMAND  YOU,  That  without  delay  you 
cause  the  said  G.  H.  to  have  full  restitution  of  the  said  sum  of 
$500,  with  interest  thereon  from  October  17,  1903,  together 
with  all  legal  costs  on  this  behalf  expended;  and  if  you  cannot 
cause  him  to  have  restitution  thereof,  then  that  you  cause  the 
same  to  be  levied  of  the  goods  and  chattels  and  for  want  thereof, 
then  of  the  lands  and  tenements  of  the  said  E.  F.  in  your  baili- 
wick, and  that  you  cause  the  money  to  be  delivered  without 
delay  to  the  said  G.  H. 

And  in  what  manner  you  shall  execute  this  writ,  make  appear 
to  our  said  Court  of  Common  Pleas  on  the  first  day  of  our  next 
term. 

Witness  the  Hon.  John  M.  Kennedy,  President  Judge  of  our 
said  Court  of  Common  Pleas,  No.  3,  at  Pittsburg,  Pa.,  this  20th 
day  of  June,  A.  D.  1904. 

Attest:  A.  J.  McQuitty, 

(Seal.)  Prothonotary. 

See  Stevenson's  Pet.  Pitts.  L.  J.  (N.  S.)  26,  P.  440. 

FORM  OE  REFUNDING  BOND  AFTER  DISTRIBUTION  AND  APPEAL. 

John  Smith     |  ^^  ^^^  ^^^^^  ^^  Common  Pleas  of        County. 

Ti-  .    ^j  T  fVend.  ex.  No.       ,  Term,  1911. 

Richard  Jones.J 

Know  all  men  by  these  presents  that  we,  A.  B.,  C.  D.,  and  E. 

F.,  all  of  the  County  of  ,  are  held  and  firmly  bound  to 

the  Commonwealth  of  Pennsylvania  in  the  sum  of  one  thousand 

dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the 

said  Commonwealth,  her  certain  attorney  and  assigns,  to  which 

payment  well  and  truly  to  be  made,  we  do  bind  ourselves,  jointly 
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and  severally,  our  heirs,  executors  and  administrators,  firmly  by 
these  presents :  Sealed  with  our  seals  and  dated  the  4th  day  of 
June,  A.  D.  191 1. 

Whereas,  By  an  order  of  the  said  Court  of  Common  Pleas, 
distributing  the  money  in  court  under  the  above  stated  execution, 
the  said  money,  to  wit :  Five  hundred  dollars  was  ordered  to  be 
paid  to  the  said  A.  B.  and  G.  H. 

Whereas,  G.  H.  has  appealed  from  said  order  to  the  Supreme 
Court  of  Pennsylvania  and  the  said  court  has  ordered  the  said 
sum  to  be  paid  to  the  said  A.  B.,  upon  his  giving  sufficient  rejtl 
security  to  refund  the  same  as  provided  by  the  act  of  assembly, 

Now,  THE  condition  oe  this  obligation  is.  That  if  the  said 
A.  B.  shall  refund  the  said  sum  of  five  hundred  dollars  with  in- 
terest thereon,  or  so  much  thereof  as  shall  be  required  by  the 
court,  in  the  event  that  said  order  shall  hereafter  be  reversed  or 
altered,  then  this  obligation  to  be  void,  but  otherwise  to  remain 
in  full  force  and  virtue. 
Sealed  and  delivered  in 

presence  of 

A.  B.  (Seal.) 
C.  D.  (Seal.) 
E.  F.  (Seal.) 

To  comply  with  the  act  this  bond  should  be  accompanied  with 
a  mortgage  on  real  estate. 

128.  Order  of  restitution. 

The  order  of  restitution  is,  that  "the  defendant  be  restored  to 
all  things  which  he  has  lost  on  occasion  of  the  judgment  afore- 
said," and  it  is  a  part  of  the  judgment  itself,  conclusive  of  the 
matters  adjudicated  by  it,  not  questionable  in  any  collateral  pro- 
ceeding, nor,  to  be  delayed  to  abide  the  final  result  of  the  suit  in 
which  it  is  rendered ;  and  assumpsit  will  not  lie  upon  it  f^  other- 
wise, where  there  is  a  reversal,  with  an  award  of  a  venire  de  novo, 
but  no  order  of  restitution."*  The  order  should  be  made,  when 
the  execution  is  reversed,  but  it  may  be  made,  at  any  subsequent 
time,  while  the  record  is  still  in  the  court.'" 

129.  What  will  be  restored. 
The  supreme  court,  however,  will  award  restitution  only  of 


873  Duncan  v.  Kirkpatrick,  13  S.  &  R.  292. 

874  Breading  v.  Blocher,  29  Pa.  347. 
87s    Cassel  V.  Duncan,  2  S.  &  R.  S7- 
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what  the  defendant  in  error  has  actually  received.  If,  therefore, 
land  has  been  sold  by  the  sheriff,  for  a  small  sum,  subject  to  the 
claim  of  the  plaintiff,  as  ascertained  by  a  verdict  and  judgment 
which  has  been  removed  to  that  court  by  writ  of  error,  and  the 
plaintiff  purchases  it  of  the  sheriff's  vendee,  and  obtains  posses- 
sion, the  court  will  not  order  restitution  of  the  amount  subject 
to  which  the  land  was  sold,  as  well  as  the  price  paid  for  it;  nor 
will  they  award  a  scire  facias  to  show  cause  why  this  should 
not  be  done.*"  But  the  defendant  is  entitled  to  be  restored  to 
everything  he  has  lost  by  the  execution — as,  where  he  has  lost 
possession  of  land  by  an  erroneous  judgment  in  ejectment,  he  is 
entitled,  on  reversal,  not  only  to  possession,  but  to  the  interme- 
diate crops.*''  By  the  act  of  1705,*'*  it  is  provided  that  if  any 
judgment,  whereupon  any  lands,  tenements  or  hereditaments  have 
been  sold,  shall  be  reversed  for  error,  none  of  the  said  lands,  &c., 
so  taken  or  sold,  nor  any  part  thereof,  shall  be  restored,  nor  the 
sheriff's  sale  or  delivery  thereof  avoided,  but  restitution,  in  such 
cases,  only  of  the  money  or  price  for  which  such  lands  were  sold. 
Where,  however,  the  purchase  is  made  under  void  process,  this 
act  will  not  prevent  restitution  of  the  land.*''  This  act  is  said  to 
be  strictly  agreeable  to  the  principles  of  the  common  law,  in 
case  of  the  sale  of  a  term  for  years,  in  England,  in  order  that 
sales  by  sheriffs  may  not  be  defeated,  provided  the  sale  has  been 
to  a  stranger.**"  If,  therefore,  the  sale  has  been  made  to  the 
plaintiff  in  the  execution,  it  would  seem,  that  restitution  of  the 
land  itself  might  be  had  from  him ;  so,  if  it  were  extended  and 
delivered  to  him  to  pay  in  seven  years,  it  will  be  restored,  and  not 
merely  the  extended  value.**^ 

130.    Nature  of  writ. 

The  writ  is  in  the  nature  of  an  execution,**^  and  if  the  person 
of  the  plaintiff  be  out  of  reach  of  an  attachment,  or  it  be  inex- 
pedient to  issue  an  attachment  against  him,  the  writ  is  usually 
issued  for  the  purpose  of  levying  on  his  estate,  personal  or  real, 
to  make  the  money.    Except  in  special  cases  of  this  kind,  how- 

876  Cassell  V.  Cooke,  8  S.  &  R.  296. 

877  Breading  v.  Blocher,  29  Pa.  347. 

878  I  Sm.  L.  61,  2  Purd.  §§124,  125,  p.  1572. 

879  Burd  V.  Dansdale,  2  Binn.  92. 

880  Heister  v.  Fortner,  2  Binn.  47. 

881  I  Arch.  Pr.  265. 

882  Duncan  v.  Kirkpatrick,  13  S.  &  R.  294. 
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ever,  it  is  not  the  practice  to  issue  the  writ  itself  (though  it  may 
always  be  done,  if  desired)  ;  but,  in  lieu  of  it,  the  court  makes  an 
order  of  restitution,  which  will  be  enforced  by  attachment,  if 
disobeyed.  The  supreme  court,  however,  will  not  enforce  its 
order  by  attachment,  in  ordinary  cases,  but  will  send  the  record, 
with  the  order  indorsed  on  it,  to  the  court  below,  to  be  there  en- 
forced.'*^ Where  an  executor  is  defendant  in  the  writ,  it  may 
be  de  bonis  testatoris  et  si  non,  de  bonis  propriis.  The  writ  or 
order  is  a  lien  on  goods,  from  the  time  it  goes  into  the  hands  of 
the  sheriflf,  and  on  lands,  from  the  time  of  the  levy,  being  within 
the  general  rule  as  to  executions.*'* 

131.  Enforcement  of  order. 

When  the  supreme  court  directs  restitution  it  is  the  imperative 
duty  of  the  court  below  to  enforce  the  order  promptly.**'  On  the 
reversal  of  an  execution  that  has  been  executed  restitution  is  of 
course,  and  it  may  be  awarded  at  a  subsequent  term  if  the  record 
still  remains  in  the  supreme  court.***  But  if  on  a  reversal  the 
supreme  court  fail  to  order  restitution,  it  will  be  refused  below.**' 
Furthermore,  the  court  can  only  award  restitution  of  what  the  de- 
fendant in  error  has  actually  received ;  it  can  grant  no  further  re- 
lief ;***  the  supreme  court,  therefore,  will  not  suspend  an  award  of 
restitution  for  the  purpose  of  directing  an  issue  to  try  the 
merits.**" 

XX.    Error  Coram  Vobis. 

132.  When  it  lies. 

Where  an  issue  in  fact  has  been  decided,  there  is  (as  we  have 
already  seen)  no  appeal  in  our  law  from  its  decision,  except  in 
the  way  of  motion  for  a  new  trial ;  and  its  being  wrongly  decided 
is  not  error  in  that  technical  sense  to  which  a  writ  of  error 
refers.  So,  if  a  matter  of  fact  should  exist,  which  was  not 
brought  into  issue,  but  which,  if  brought  into  issue,  would  have 
led  to  a  different  judgment,  the  existence  of  such  fact  does  not, 
after  judgment,  amount  to  error  in  the  proceedings.    For  exam- 

883  Russell  V.  Gray,  6  S.  &  R.  208. 

884  Boal's  Appeal,  2  R.  37. 

885  Hart  V.  Weidzelski,  9  Kulp  313. 

886  Cassel  v.  Duncan,  2  S.  &  R.  57. 

887  Hughes'  Appeal,  90  Pa.  60;  Fehr  v.  Graver,  i  Leg.  Rec.  64. 

888  Cassell  v.  Cooke,  8  S.  &  R.  296. 

889  Ranck  v.  Becker,  13  S,  &  R.  41. 
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pie,  if  the  defendant  has  a  release,  but  does  not  plead  it  in  bar, 
its  existence  cannot,  after  judgment,  on  the  ground  of  error,  or 
otherwise,  in  any  manner  be  brought  forward. '"'  But  there  are 
certain  facts  which  affect  the  validity  and  regularity  of  the  legal 
proceedings  itself ;  such  as  the  defendant  having  appeared  in  the 
suit,  while  under  age,  by  attorney  and  not  by  guardian  ;^°^  but  a 
defendant  in  ejectment  cannot  assign  this  for  error;*''  so,  where 
the  plaintiff  or  defendant  was  a  married  woman,  at  the  com- 
mencement of  the  suit,  or  died  before  verdict  or  interlocutory 
judgment.*'^  Such  facts  as  these,  however  late  discovered  and 
alleged,  are  errors  in  fact,  and  sufficient  to  reverse  the  judgment 
upon  writ  of  error.  To  such  cases  the  writ  of  error  coram  vobis 
applies ;  because  the  error  in  fact  is  not  the  error  of  the  judges  f^* 
and  reversing  it,  is  not  reversing  their  own  judgment.  If  the  de- 
fendant die  before  judgment,  the  writ  is  properly  issued  in  the 
name  of  his  administrator.*'" 

The  writ  issues  upon  a  praecipe  to  the  prothonotary,  naming  the 
parties,  and  giving  the  term  and  number  of  the  judgment  sought 
to  be  reviewed;*'^  to  which  must  be  appended  a  special  affidavit, 
setting  forth  the  ground  upon  which  the  judgment  is  sought  to 
be  reversed ;  as,  that  the  defendant  had  died  bejfore  the  entry  of 
judgment  on  a  warrant  of  attorney ;  and  that  it  is  not  intended  for 
delay;  whereupon,  the  court  will  specially  allow  the  writ,  and 
grant  a  stay  of  proceedings,  until  it  is  determined,  on  giving  bail 

890  Steph.  Plead.  ii8;  Pickett  v.  Legarwood,  7  Pet.  148. 

891  Mercer  v.  Watson,  9  Lane.  Bar  93;  Casteldine  v.  Mundy,  4  B.  & 
Ad.  90;  Marshall  v.  Jackson,  4  E.  &  Bl.  669  n;  Beaven  v.  Cheshire,  3 
Dowl.  70. 

892  Goodright  v.  Wright,  I  Str.  33.  And  jf  judgment  be  given  in 
favor  of  the  infant,  his  infancy  cannot,  in  that  case,  be  assigned  for 
error  by  the  plaintiff.    Bird  v.  Pegg,  5  B.  &  Aid.  418. 

893  2  Saund.  loi  n;  Day  v.  Hamburgh  2  Bro.  75;  Pickett  v.  Leger- 
wood,  7  Pet.  148;  Hur^t  v.  Fisher,  i  W.  &  S.  438.  And  see  Wood  v. 
Colwell,  34  Pa.  92. 

894  Tidd  1 136-7.  Error  coram  vobis  lies,  where  the  alleged  error 
is  not  a  fault  in  the  court,  but  some  defect  in  the  execution  of  the 
process,  or  some  default  of  the  ministerial  oflfcers.  Phillips  v.  Russell, 
Hemp.  62;  Durand  v.  Halbach,  l  Miles  49-50.  It  lies,  to  correct  a  mis- 
prision of  the  clerk  in  the  entry  of  judgment.  Alston  v.  Munford,  i 
Brock.  267.     And  see  Davis  v.  Packard,  8  Pet.  324. 

89s    Devereux  v.  Roper,  i  Phila.  182. 

896    The  writ  will  be  quashed,  if  the  names  of  the  parties  be  not  truly 
stated.    Brown  v.  Davenport,  4  Wend.  205. 
18 
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on  error,  in  the  usual  form.'''  On  the  return  of  the  writ,  the 
plaintiff  must  assign  the  special  error  in  fact,  on  which  he  relies, 
praying  a  writ  of  scire  facias  ad  audiendem  errores ;  but,  as  this 
writ  is  said  not  to  be  in  use  in  this  state,***  it  would  seem,  that  the 
defendant  in  error  may  be  ruled  to  plead  to  the  assignment  of 
errors,  as  in  other  cases.  In  the  only  cases  in  which  the  writ  has 
issued,  the  defendant  has  voluntarily  appeared,  and  pleaded  in 
nuUo  est  erratum.  If  the  errors  be  sustained,  the  judgment  is 
revocatur  ;'®*  but  only  the  proceedings  complained  of,  as  er- 
roneous, are  set  aside;  the  cause  remains  in  court  for  further 
proceedings.'""  The  judgment  on  a  writ  of  error  coram  vobis 
may  be  reviewed  in  the  supreme  court  ;°°^  unless  it  involve  a  mere 
question  of  the  exercise  of  a  discretionary  power,  vested  in  the 
court  below.'"^ 

XXI.    Error  in  Criminal  Cases. 
133.    Exceptions  in  criminal  cases,  (gg) 

It  is  provided  by  act  of  assembly,  that  on  the  trial  of  all  cases 
of  felonious  homicide,  and  in  all  such  other  criminal  cases  as  are 
exclusively  triable  and  punishable  in  the  courts  of  oyer  and  ter- 
miner and  general  jail  delivery,  exception  to  any  decision  of  the 
court  may  be  made  by  the  defendant,  and  a  bill  thereof  shall  be 
sealed,  in  the  same  manner  as  is  provided  and  practiced  in  civil 
cases;  and  the  accused,  after  conviction  and  sentence,  may  re- 
move the  indictment,  record  and  all  proceedings  to  the  supreme 
court.  In  capital  offenses  a  writ  of  error  or  certiorari  will  stay 
execution  of  sentence.  In  all  other  criminal  cases,  exceptions 
may  be  taken,  and  writs  of  error  and  certiorari  may  be  issued 
from  the  supreme  court  to  all  criminal  courts,  when  specially  al- 
lowed by  the  supreme  court  or  any  judge  thereof.""* 

gg    2  Vale  5570. 

897  If  the  writ  be  sued  out  by  a  surety,  the  court  will  stay  proceed- 
ings in  suit  upon  his  recognizance.    Devereux  v.  Ewing,  I  Phila.  233. 

898  Commonwealth  v.  Emery,  2  Binn.  257. 

899  Camp  V.  Bennett,  16  Wend.  48. 

900  De  Witt  V.  Post,  II  Johns.  460. 

901  Wood  V.  Colwell,  34  Pa.  92. 

902  Ibid;  Pickett  v.  Legerwood,  7  Pet.  144. 

903  Act  19  May  1874,  P.  L.  219,  2  Purd.  §85,  p.  1464.  A  portion  of 
this  act  was  repealed  by  the  act  of  May  19,  1879,  §22,  P.  I,.  72,  2  Purd. 
§90,  p.  1465. 
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134.    Right  to  appeal. 

Nor  has  the  authority  of  the  supreme  court  to  remove  causes 
by  certiorari  from  the  court  of  oyer  and  terminer  or  quarter 

sessions  been  taken  away,  either  by  the  constitution,  or  by  the 
act  of  1875,  relating  to  change  of  venue.*"*  That  act,  while  not 
affecting  the  power  of  the  supreme  court  in  this  regard,  has 
simply  lessened  the  occasion  for  its  use.°°°  As  Justice  Mitchell 
has  remarked:  "The  power  itself  is  for  exceptional  cases  only, 
and  it  will  always  be  an  important  consideration  in  our  prac- 
tice under  it  whether  an  application  should  not  be  first  made  to 
the  court  in  which  the  case  is  pending  for  such  relief  as  that 
court  may  be  competent  to  give."'"*  Again,  if  the  supreme 
court  has  granted  a  rule  for  a  certiorari  to  the  quarter  sessions 
on  the  ground  of  shortness  of  time  allowed  a  defendant  to  meet 
unusual  proceedings  by  information  against  him,  and  also  be- 
cause of  an  excited  state  of  the  public  mind,  and  it  appears  at 
the  time  of  hearing  the  rule  that  the  conditions  have  changed, 
and  the  defendant  is  no  longer  at  a  disadvantage,  the  court 
will  discharge  the  rule.*"' 

135.    Act  of  1870. 

By  the  act  of  1870°"'  in  all  cases  of  murder  and  voluntary 
manslaughter,  a  writ  of  error  from  the  supreme  court  to  the 
court  trying  the  same  is  of  right,  and  may  be  sued  out  on  the 
oath'  of  the  defendant  as  in  civil' cases.  The  same  act  also  pro- 
vides that  in  all  cases  of  murder  in  the  first  degree,  removed 
into  the  supreme  court  under  this  act,  it  shall  be  the  duty  of  the 
judges  to  review  both  the  law  and  the  evidence,  and  to  de- 
termine whether  the  ingredients  necessary  to  constitute  murder 
in  the  first  degree  shall  have  been  proved  to  exist.'"'^  If  not 
proved,  then  the  judgment  shall  be  reversed,  and  the  case  shall 

904    Act  March  18,  P.  L.  30,  2  Purd.  §56,  p.  1042. 
90s    Commonwealth  v.  Smith,  185  Pa.  553. 

906  Ibid. 

907  Commonwealth  v.  Fletcher,  208  Pa.  137. 

908  Act  Feb.  IS,  §1,  P.  L.  IS,  2  Purd.  §88,  p.  1465.  The  act  of 
March  31,  i860,  §33,  P.  L.  427,  2  Purd.  §82,  p.  1462,  also  provided  that 
every  person  indicated  in  any  Court  of  quarter  sessions,  or  in  any 
county  court  of  oyer  and  terminer  and  general  jail  delivery,  may  re- 
move the  indictment  and  all  proceedings  thereon,  or  a  transcript  thereof, 
into  the  supreme  court  by  a  writ  of  certiorari,  or  a  writ  of  error,  as 
the  case  may  require. 

909  Act  Feb.  IS,  1870,  §2,  P.  ly.  15,  2  Purd.  §89,  p.  146^. 
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be  sent  back  for  a  new  trial,  or  for  the  entry  of  such  judgment 
as  the  law  may  require.  '^^ 

In  applying  this  statute  the  supreme  court  has  said  it  will 
not  review  the  facts  on  the  question  of  guilt  or  innocence,  as  on 
a  motion  for  a  new  trial,  but  will  merely  inquire  whether  the 
facts  constitute  murder  in  the  first  degree.*"  The  court  will  not 
reverse  for  a  mere  technical  error,  by  which  the  prisoner  has 
not  been  prejudiced  ;°^^  and  where  the  indictment  is  good,  and 
there  was  no  error  on  the  trial,  but  the  sentence  is  defective,  the 
supreme  court  will  re-sentence  the  prisoner,'^'  or  remit  the  rec- 
ord, with  directions  to  pronounce  the  proper  judgment.*^*  The 
court  can  only  determine  whether  competent  evidence  was  intro- 
duced which  established  the  elements  of  murder;  it  has  no  right 
to  say  whether  the  evidence  should  or  should  not  have  been  be- 
lieved by  the  jury.'^' 

136.   When   appeal  operated  as  a  supersedeas. 

Although  appeals  in  criminal  cases,  including  capital  cases, 
are  allowed  as  of  right,  as  in  civil  cases,  on  the  oath  of  the  ap- 
pellant that  they  are  not  for  the  purposes  of  delay,  yet  they  do  not 
supersede  execution  issued,  unless  they  are  taken  out  within  three 
weeks  from  the  sentence  as  the  law  of  1897  provides.""  Nor 
is  a  mandate  of  the  governor  authorizing  and  requiring  the 
sheriff  to  execute  a  sentence  of  death  an  "execution  issued" 
within  the  meaning  of  this  act,  it  is  therefore  not  superseded  by 
an  appeal  taken  more  than  three  weeks  after  the  sentence.®^' 
137.    Appeals  in  summary  conviction. (ii) 

An  appeal  to  the  court  of  common  pleas  from  the  judgment  of 
a  magistrate  in  summary  conviction,  is  granted  on  cause  shown, 

hh    I  Vale  816,  830. 
ii    1  Vale  869. 

910  Ibid.    For  appeals  to  superior  court  see  Vol.  I,  Chap.  I,  §19. 

911  Grant  v.  Commonwealth,  71  Pa.  495;  Staup  v.  Commonwealth,  74 
Pa.  458 ;  McCue  v.  Commonwealth,  78  Pa.  185 ;  Meyers  v.  Commonwealth, 
83  Pa.  131. 

912  Fife  V.  Commonwealth,  29  Pa.  429. 

913  Drew  V.  Commonwealth,  i  Wh.  279;  Daniels  v.  Commonwealth,  7 
Pa.  371. 

914  Beale  v.  Commonwealth,  25  Pa.  11. 

915  Commonwealth  v.  Morrison,  193  Pa.  613;  Commonwealth  v. 
Bjubnis,  197  Pa.  542. 

916  Act  May  19,  P.  L.  67.    See  §41. 

917  CowmonweaUh  v.  Hill,  185  Pa.  385. 
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and  the  court  cannot,  in  allowing  it,  go  outside  the  petition  and 
consider  the  regularity  of  the  record  as  though  the  case  had  been 
brought  up  on  certiorari.*^^  Says  Thomas,  P.  J. :  "To  obtain  an 
appeal,  appellant  must  appeal  to  the  sound  discretion  of  the  court 
and  show  that  he  has  not  had  an  opportunity  to  fully  and  fairly 
present  his  case  before  the  magistrate;  that  a  doubtful  legal 
question  is  involved;  that  there  was  corruption,  oppression  or 
disregard  of  the  law  by  the  magistrate,  or  after  discovered  evi- 
dence of  such  character  as  would  warrant  the  granting  of  a  new 
trial."^^  On  such  an  appeal  the  proceedings  are  de  novo,  and  ir- 
regularities of  the  record  are  not  brought  before  the  court. "''^* 

138.    Allocatur  in  summary  convictions  is  no  longer  required. 

A  special  allocatur  is  no  longer  required  by  the  act  of  1855,*''° 
in  civil  cases,*^°  which  covers  a  certiorari  to  a  burgess  to  bring 
up  proceedings  before  him  for  the  collection  of  a  fine  for  the 
breach  of  a  borough  ordinance."^^  But  a  special  allocatur  is  re- 
quired in  summary  conviction  cases  ;°^*  also  in  a  conviction  for 
violating  the  Sunday  law,"'®  and  where  the  proceedings  are 
clearly  irregular  an  allowance  nunc  pro  tunc  will  be  entered.''" 
When  special  allowance  is  required  by  statute  and  is  not  granted, 
good  ground  exists  for  quashing  the  writ.°'^ 

922  Commonwealth  v.  Simpson,  i6  Dist.  416;  Thompson  v.  Preston, 
5  Super.  Ct.  154;  Commonwealth  v.  Clark,  3  Super.  Ct.  141. 

923  Commonwealth  v.  Simpson,  16  Dist.  416;  Thompson  v.  Preston, 
S  Super.  Ct.  154;  Commonwealth  v.  Hendley,  7  Super.  Ct.  356. 

924  Commonwealth  v.  Clark,  3  Super.  Ct.  141.  See  Thompson  v. 
Ferree,  6  Dist.  639. 

925  April  26,  P.  L.  304,  2  Purd.  §73,  p.  1460. 

926  McGinnis  v.  Vernon,  67  Pa.  149;  Streuher  v.  McFayden,  14  Dist. 
242;  Del.  Co.  Turnpike  Road,  4  C.  C.  loi. 

927  Edwardsville  v.  Rice,  7  Kulp  432.  See  South  Bethlehem  v.  Wyan- 
dotte Gas  Co.,  9  North.  106. 

928  Commonwealth  v.  Mattern,  24  C.  C.  655;  Commonwealth  v.  Wolf, 
19  L,anc.  Rev.  90;  Commonwealth  v.  Weiler,  2  Leh.  49.  An  appeal  from 
a  summary  conviction  before  a  justice  of  the  peace  to  the  court  of 
quarter  sessions  under  the  automobile  law  of  April  27,  1909,  P.  L.  265, 
S  Purd.  524s,  can  only  be  had  on  an  allowance  of  the  appellate  court 
on  cause  shown.    Commonwealth  v.  Hines,  20  Dist.  878. 

929  Commonwealth  v.  Antone,  22  Super.  Ct.  412. 
Contra— Commonwealth  v.  Wolf,  11  Dist.  401  citing  cases. 

930  Commonwealth  v.  Mitchell,  20  Montg.  449;  Paint  Borough  v. 
Rubel,  3  Justice  33. 

931  Thirty- fourth  St.  Case,  81  Pa.  27;  In  re  Thomas  Creek  Road,  3 
Wh.  11;  In  re  Seever  Case,  23  P.  &  L.  J.  124. 
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139.    When  appeal  in  summary  conviction  is  allowed.        -'  > 

An  appeal  from  a  summary  conviction  will  not  be  allowed 
where  there  is  no  averment  of  oppression,  fraud,  corruption  or 
disregard  of  the  law  on  the  part  of  the  magistrate,  or  that  there 
was  any  doubtful  legal  question  involved.*^^  An  appeal  should 
not  be  allowed  merely  because  the  party  desiring  it  is  dissatisfied 
with  the  trial  before  the  magistrate  ;*^^  nor  for  additional  good 
reasons  had  they  been  filed  within  the  proper  time,  if  filed  too 
late  and  without  showing  sufficient  cause  for  the  delay.'^*  But 
the  court  is  authorized  to  grant  appeals  in  all  cases  of  summary 
conviction  on  cause  shown  which  is  within  the  sound  discretion 
of  the  court.^^"  But  after  such  a  conviction  if  the  defendant 
pays  his  fine  and  costs  the  case  is  ended  and  an  appeal  subse- 
quently granted  should  be  stricken  off.**° 

In  1905  '^'  an  act  provided  that  in  all  cases  of  summary  con- 
viction before  a  magistrate  or  court  not  of  record,  the  defendant 
can  appeal  within  five  days  after  his  conviction  to  the  court  of 
quarter  sessions  on  entering  a  sufficient  recognizance;  and  either 
party  may  take  an  appeal  in  a  suit  for  a  penalty  to  the  common 
pleas  of  the  county  in  which  the  judgment  was  rendered  on  allow- 
ance of  the  court  or  any  judge  thereof  on  cause  shown.  This 
act  is  an  amendment  of  the  act  of  1876,°^*  which  was  declared 
to  be  unconstitutional.  Under  this  act  it  has  been  held  that  excep- 
tions to  the  record  and  form  of  procedure  before  the  justice  in 
a  case  of  summary  conviction  may  be  considered  on  appeal,"* 
while  in  thus  limiting  the  right  of  appeal  to  the  defendant  and 
dispensing  with  an  allocatur  the  act  is  a  violation  of  the  consti- 
tution."" 

932  Commonwealth  v.  Woodhead,  18  Dist.  549;  Thompson  v.  Pres- 
ton, s  Super.  Ct.  154;  McGuirev.  Shenandoah,  109  Pa.  613;  Common- 
wealth V.  Eichenberg,  140  Pa.  158;  Commonwealth  v.  Styers,  15  Dist.  816. 

933  Commonwealth    v.    Woodhead,    18    Dist.    549. 

934  Ibid. 

935  Commonwealth  v.  Banzof,  18  Dist.  1061. 

936  Ibid;  Commonwealth  v.  Gipner,  118  Pa.  379;  Commonwealth 
V.  Scott,  28  P.  L.  J.  446;  Commonwealth  v.  Appold,  23  L,anc.  I,.  Rev.  150. 

937  April  22,  P.  L.  285,  5  Purd.  6053. 

938  April  17,  P.  L-  29,  4  Purd.  4473. 

939  Commonwealth  v.  Blair,  17  Dist.  656. 

940  Commonwealth  v.  Weiler,  15  Dist.  396;  Commonwealth  v.  Jolly, 
15  Dist.  305. 

Contra— Luckey's  Appeal,  15  Dist.  379. 
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140.  Appeals  to  appellate  courts  and  rules  regulating  trials  relating 
to  criminal  appeals. 

Since  the  creation  of  the  superior  court  most  of  the  appeals  in 
criminal  cases  have  been  considered  by  that  tribunal."*^  Appeals 
in  cases  of  felonious  homicide  are  still  appealed  directly  to  the 
supreme  court.**^  Appeals  are  specially  allowed  from  the  su- 
perior court  by  the  court  itself,  or  by  any  judge  of  the  supreme 
court  but  are  sparingly  exercised.**^  Said  Justice  Mitchell :  "The 
authority  of  the  justices  of  the  supreme  court  to  allow 
special  appeals  is  not  limited,  but  it  is  apparent  from 
the  general  scheme  of  the  act  that  it  is  intended  to 
be  exceptional  and  based  on  considerations  other  than  the  mere 
desire  or  interest  of  the  particular  parties.  The  most  obvious  of 
such  considerations  are  the  bearing  of  the  question  on  public  in- 
terests or  rights,  and  the  importance  of  the  decision  as  a  prece- 
dent in  frequently  occurring  litigation.""** 

XXII.    Appeals  from  Justices'  Courts. 

141.  Certiorari.    Nature  of  writ. 

The  certiorari  is  a  writ  of  error  in  respect  to  everything  but 
form  ;°*°  it  is  a  judicial  writ,  issued  out  of  the  court  to  which  the 
proceedings  are  to  be  removed,  directed  to  the  judge  or  officer 
who  has  custody  of  the  record;  and  he  to  whom  it  is  directed, 
ought  to  send  the  same  record,  or  the  tenor  of  it,  as  commanded 
by  the  writ.'"  Where  a  superior  court  has  concurrent  jurisdic- 
tion, it  may  issue  its  certiorari  to  remove  an  action,  or  an  indict- 
ment, or  other  matter  determinable  by  the  course  of  the  common 
law,  and  proceed  on  it  as  the  inferior  court  would  have  done; 
but  when  a  special  jurisdiction  is  created  by  statute,  a  certiorari 
lies  to  remove  it,  only  after  judgment,  and  for  revision  as  to  its 
regularity;  the  power  of  the  court,  in  such  cases,  is  purely  cor- 

941  See  Act  June  24,  1895,  §7,  P.  L.  215,  4  Purd,  §§19,  20,  p.  4501. 

942  Ibid. 

943  Ibid;  4  Purd.  §48,  p.  4506. 

944  Kraemer  v.  Guarantee  Trust  &  Safe  Deposit  Co.,  173  Pa.  416,  418. 

945  Cooke  v.  Reinhart,  l  R.  321.  "A  certiorari  to  remove  the  judg- 
ment in  an  action  before  a  justice  of  the  peace,  has  long  been  considered 
with  us  to  be,  in  substance,  a  writ  of  error,  as  the  remedy  would  be  in 
form,  were  the  justice  the  judge  of  a  court  of  record."  Welker  v. 
Welker,  3  P.  &  W.  24;  Gibson,  C.  J.  And  see  Young's  Petition,  g  Pa. 
216. 

946  Commonwealth  v.  McAllister,  i  Pa.  308. 
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rectional.'*'  This  writ,  when  required  for  the  purpose  referred 
to  in  this  section,  issues  out  of  the  court  of  common  pleas,  direct- 
ed to  the  justice  by  whom  the  judgment  has  been  rendered,  com- 
manding him  "to  certify  and  send  before  them  the  plea,  with  all 
things  touching  the  same,  so  full  and  entire  as  before  him  they 
remain,  together  with  the  writ  itself;  that  they  may  further 
cause  to  be  done  thereupon  that  which  of  right  and  according  to 
the  laws  and  constitution  of  this  commonwealth  ought."  The 
power  of  the  common  pleas  to  issue  writs  of  certiorari  is  derived 
from  the  constitution,^*^  which  declares  that  the  judges  of  the 
courts  of  common  pleas  shall,  within  their  respective  counties, 
have  the  like  powers  with  the'judges  of  the  supreme  court  to  issue 
writs  of  certiorari  to  justices  of  the  peace,  and  other  inferior 
courts  not  of  record."*^  By  the  act  of  1810,*°"  no  writ  of  cer- 
tiorari from  the  supreme  court  to  a  justice,  in  a  civil  action,  is 
now  available  to  remove  the  proceedings. 

PRECIPE  FOR  WRIT  OF  CERTIORARI. 

In  the  Court  of  Common  Pleas  of 
Northampton  County. 

No.  ,  March'  Term,  1913. 

To  Richard  Jones,  Esq., 
Prothonotary. 
Issue  writ  of  certiorari  to  Charles  Lamb,  Esq.,  justice  of  the 
peace  in  and  for  Warren  Township,  said  county,  to  certify  and 
bring  up  the  record  in  above  entitled  case,  according  to  the  acts 
of  assembly  in  such  case  provided. 
Feb.  17,  1913.  William  Wells, 

Attorney  for  C.  D. 

947  Commonwealth  v.  Nathans,  5  Pa.  124;  Carpenter's  Case,  14  Pa. 
486. 

948  Art  V.  §10. 

949  The  writ  of  certiorari  may  issue  from  the  common  pleas,  when- 
ever a  new  jurisdiction  is  conferred  upon  magistrates,  and  the  proceed- 
ing is  summary.  Wilt  v.  Philadelphia  and  Lancaster  Turnpike  Co.,  i 
Brewst.  411- 

950  5  Sm.  h-  127,  2  Purd.  §70,  p.  1451. 
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142.  When  the  Writ  lies.(jj) 

The  writ  may  issue  from  the  supreme  court,  to  review  the 
judgment  of  a  justice's  court,  in  a  prosecution  for  a  penalty 
under  the  road  laws,  at  the  suit  of  the  commonwealth;"*  and  to 
review  proceedings  between  landlord  and  tenant  ;^"  or  by  a  pur- 
chaser at  sheriff's  sale  to  obtain  possession.°°^  A  certiorari  lies 
from  the  common  pleas,  to  review  a  summary  conviction  before  a 
justice,  in  a  criminal  case;^^''  but  not  in  a  civil  case,  where  a  jury 
trial  is  had  before  the  justice,  under  a  statute  which  expressly 
declares  that  the  sole  remedy  of  a  party  aggrieved  shall  be  by 
appeal.*°°  The  entry  of  an  ineffectual  appeal,  is  no  bar  to  a  cer- 
tiorari, within  the  time  prescribed  by  law;"'"  nor  is  the  right  to 
a  certiorari  to  a  justice  barred  by  an  imperfected  appeal  by  a  co- 
defendant.*" 

A  defendant  in  an  attachment  execution  before  a  justice  may 
sue  out  a  writ  of  certiorari  without  the  garnishee's  consent;'** 
nor  need  notice  thereof  be  given  to  the  magistrate.*""* 

143.  When  want  of  jurisdiction  may  be  shown. 

Appeals  from  justices  of  the  peace  have  furnished  the  broad- 
est field  in  the  use  of  this  writ  in  the  courts  of  common  pleas. 
This  is  the  proper  method  of  taking  advantage  of  an  irregularity 
before  a  justice  of  the  peace. *^°  In  appeals  the  common  pleas  has 
final  jurisdiction  on  certiorari  in  all  civil  actions  ;°^*  but  the  want 

ji    I  Vale  811;  2  Vale  5250. 

951  Commonwealth  v.  Betts,  76  Pa.  465.  But,  not,  it  seems,  in  a  qui 
tam  action,  by  a  private  prosecutor,  for  a  penalty  given  by  ordinance. 
Spicer  V.  Rees,  5  R.  119.  Nor,  in  an  action  under  the  stray  law.  Frick 
V.  Patton,  2  R.  20. 

952  McClure  v.  White,  Add.  192 ;  Clark  v.  Yeat,  44  Binn.  185. 

953  Lenox  v.  McCall,  3  S.  &  R.  95- 

954  Commonwealth  v.  Morey,   10  Phila.  460. 

955  Hill  V.  Olmstead,  i  W.  N.  C.  387- 

956  Commonwealth   v.   Fiegle,  2   Phila.   215. 

957  Cooney  v.  Wolf,  20  Dist.  ZT-  An  appeal  taken  by  a  married  wom- 
an from  a  justice's  judgment,  though  never  filed,  will  not  prevent  her 
from  taking  a  certiorari.  Stephens  v.  Kudsell,  3  Kulp  66.  Nor  is  an 
appeal,  though  stricken  off,  a  bar  to  a  subsequent  certiorari  if  the  de- 
fendant can  otherwise  sue  it  out.  Covert  v.  Harrower,  2  Justice,  i. 

958  Bloom  v.  Alexander,  4  Kulp  501. 

959  Walker  v.  Hopple,  16  W.  N.  C.  495. 

960  Wagner  v.  Hoffman,  i  Justice  I. 

961  Borland  v.  Ealy,  43  Pa.  iii;  Pennsylvania  Co.  v.  Stoughton,  106 
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of  jurisdiction  may  be  shown  in  the  supreme  court  after  the  trial 
of  an  appeal  in  the  common  pleas  even  though  the  question  was 
not  raised.""^ 

144.    Affidavit,  (kk) 

Before  the  writ  issues,  the  party  applying  for  it,  or  his  agent 
or  attorney,'"'  must  declare,  on  oath  or  alifirmation,  before  a 
judge  or  the  prothonotary  of  the  court,""*  or  the  justice  or  alder- 
man before  whom  the  case  is  pending,*""  "that  it  is  not  for  the 
purpose  of  delay,  but  that,  in  the  opinion  of  the  party  applying 
for  the  same,  the  cause  of  action  was  not  cognizable  before  a 
justice,  or  that  the  proceedings  proposed  to  be  removed  are,  to 
the  best  of  his  knowledge,  unjust  and  illegal,  and,  if  not  removed, 
will  oblige  him  to  pay  more  money,  or  to  receive  less  from  his  op- 
ponent, than  is  justly  due;  a  copy  of  which  affidavit  shall  be 
filed  in  the  prothonotary's  office."  It  is  not  necessary  to  pursue 
precisely  the  words  of  the  act,  but  the  affidavit  should  substan- 
tially set  forth  the  reasons  of  removal;  and  an  omission  to  state 
that  the  proceedings  would  oblige  the  party  to  pay  more  money 
than  was  justly  due,  was  held  fatal. °""  So,  on  a  certiorari  to  re- 
move proceedings  against  special  bail,  an  affidavit  that  the  de- 
fendant would  be  obliged  to  pay  more  money  than  he  owed,  was 
held  insufficient.""'^  But  to  obtain  a  certiorari,  in  summary  pro- 
ceedings between  landlord  and  tenant,  it  is  not  necessary  to  make 
the  oath  prescribed  by  the  act  of  1810.""* 

The  affidavit  must  be  made  before  a  judge,"""  prothonotary,""" 

Pa.  458;   Colwyn   Borough   v.   Tarbottom,   i   Super.   Ct.    179;   Carrol  v. 
Barnes  &  Erb  Co.,  11  Super.  Ct.  590;  Crumley  v.  Crescent  Coal  Co.,  13 
Super  Ct.  231. 
kk    I  Vale  828;  2  Vale  S2S3- 

962  Hill  V.  Tionesta  Township,  129  Pa.  525. 

963  Act  27  March,  1833,  §2,  P.  L.  99,  2  Purd.  §74,  p.  1460. 

964  Act  3  February,  1817,  5  Sm.  L.  398,  2  Purd.  §75,  p.  1460. 

96s  May  22,  189s,  P.  L.  100,  2  Purd.  §76,  p.  1460;  Hicks  v.  Peoples' 
L.  &  S.  Association,  i  Justice  32;  Dorsey  v.  Wasson,  25  C.  C.  511 ;  Wesley 
V.  Sharpe,  19  Super.  Ct.  600. 

966  Benner  v.  Ducoing,  i  Bro.  217. 

967  Monell  V.  Phillips,  Com.  Pleas,  Phila.,  June,  1825.  But  it  is  suf- 
ficient, if  it  substantially  comply  with  the  requirements  of  the  act.  Zerbe 
V.  Bowry,  Com.  Pleas,  Schuylkill,  29  March,  1875. 

968  Rubicum  v.  Williams,  i   Ash.  230. 

969  March  20,  1810,  §22,  5  Sm.  L.  161 ;  2  Purd.  §72,  p.  1458. 

970  Miller  v.  Trumpore,  8  Kulp  459;  Feb.  3,  1817,  §1,  6  Sm.  1,.  398, 
2  Purd.  §75,  p.  1460- 
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deputy  prothonotary,*'*  or  magistrate  who  tried  the  case.°"  If, 
therefore,  it  is  made  before  a  notary  public  it  will  be  quashed  f^ 
and  a  rule  to  amend  the  record  by  supplying  the  affidavit  nunc  pro 
tunc  will  be  discharged.®'*  The  applicant  for  the  writ  is  not  re- 
quired to  sign  the  oath  or  affirmation.®'"  The  oath  can  be  made 
by  the  clerk  to  the  county  commissioner  f'  also  by  the  legal  rep- 
resentative of  a  deceased  defendant  by  his  attorney,®"  but  not  by 
a  stranger.®" 

Persons  sued  in  a  representative  capacity  are  not  required  to 
file  the  affidavit  and  enter  security,  for  example,  an  executor,  or 
administrator,®'®  because  they  are  not  supposed  to  know  enough 
about  the  affairs  they  represent  to  justify  their  making  oath 
concerning  them.®*® 

145.    Bail. 

Though  a  special  allocatur  is  no  longer  required,®'^  the  party 
desiring  to  take  the  writ  must  enter  into  a  recognizance  and  make 
the  affidavit  above  described  before  the  justice  or  alderman  be- 
fore whom  the  case  is  pending,  and  on  filing  the  recognizance  and 
affidavit  together  with  a  praecipe  with  the  prothonotary  the  writ 
shall  issue  with  like  force  and  effect  and  in  the  same  manner  as 
though  the  recognizance  had  been  entered  and  an  affidavit  made 
before  the  prothonotary.®*^ 

A  recognizance  need  not  be  given,  because  the  writ  is  one  of 
right,  but  unless  this  is  done  it  will  not  operate  as  a  supersedeas.*** 
On  the  other  hand  the  failure  to  give  a  recognizance  has  on  some 

971  Henderson  v.  Alexander,  i  Lane.  L.  Rev.  ii. 

972  Dorsey  v.  Wasson,  25  C.  C.  511;  Wesley  v.  Sharpe,  19  Super.  Ct. 
600. 

973  Tiers  v.  Kareles,  18  Dist.  593. 

974  Tiers  V.  Karpeles,  18  Dist.  593 ;  Neely  v.  Fell,  14  Dist.  686. 

975  Pepper  v.  Beatty,  18  Dist.   173. 

976  Lehigh  County  v.  Yingling,  6  C.  C.  594. 

977  Meany  v.  Cannon,  11  Dist.  25. 

978  Union  Furniture  Co.  v.  Housenick,  12  Dist.  594;  Kerschner  v. 
Mountz,  4  Dist.  690. 

979  Koontz  V.  Kowsare,  100  Pa.  506;  Beach  v.  Evans,  7  C.  C.  241; 
Kauffman  v.  Newcomer,  7  Lane.  L.  Rev.  255. 

980  Ibid. 

981  Act  22  April  i8ss,  §2,  P.  L.  304,  2  Purd.  %73,  P.  1460;  Del  Co. 
Turnpike  Road,  4  C.  C.  loi;  Streuber  v.  McFayden,  30  C.  C.  423. 

982  May  22,  1895,  P.  L.  100,  2  Purd.  §76,  p.  1460. 

983  Sh^rtzer  v.  Gonder,  10  Lane.  Bar  51 ;  Thomas  v.  Glasgow,  2  Dist. 
711 ;  L?ibnfer  v.  Rupert,  10  Kulp  24;  Young's  Petition,  9  Pa.  215;  Clark  v. 
McCorwiack,  2  Phila.  68;  Rohrer  v.  Musselman,  6  Lane.  Bar.  50. 
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occasions  been  fatal  to  the  writ."'*  Furthermore  a  bond  cannot 
take  the  place  of  a  recognizance  even  though  properly  condi- 
tioned."" 

Likewise  a  legal  representative  of  a  deceased  defendant  may 
take  out  a  certiorari  without  filing  a  recognizance,  but  it  will  not 
operate  as  a  supersedeas.***  If  a  recognizance  be  defective  in 
form  though  treated  by  the  defendant  in  error  as  valid,  neither 
the  principal  nor  surety  can  evade  liability  on  the  ground  of  in- 
formality."" 

A  certiorari  will  not  be  set  aside  for  insufficiency  of  bail.    Ex- 
ception should  be  made  thereto  and  the  defendant  given  an  oppor- 
tunity to  perfect  it."*^ 
146.    Time  within  which  certiorari  must  be  issued.  (11) 

No  judgment  will  be  set  aside  in  pursuance  of  a  writ  of  cer- 
tiorari, unless  the  same  be  issued  within  twenty  days  after  judg- 
ment recovered,  and  served  within  five  days  thereafter;  and  no 
execution  will  be  set  aside,  unless  the  certiorari  be  issued  and 
served  within  twenty  days  after  the  execution  issued."^*  This 
provision,  however,  does  not  include  an  action  for  a  penalty  under 
an  ordinance ;°°''  nor  does  it  apply  to  cases  where  the  justice  has 
no  jurisdiction,  as,  where  the  cause  of  action  was  not  cognizable 
by  him,*"^  or  where  the  summons  was  not  served  in  the  manner 
directed  by  the  act  of  assembly,  and  the  defendant  did  not  ap- 
pear.'"^ But  in  such  case,  the  party  must  satisfy  the  court  that 
his  application  was  made  within  twenty  days  after  the  fact  of 
the  entry  of  the  judgment  came  to  his  knowledge.'"^    A  justice's 

11    I  Vale  87s;  2  Vale  5253. 

984  Dor^ey  v.  Wasson,  25  C.  C.  511. 

985  Thomas  v.  Glasgow,  2  Dist.  711. 

986  Meany  v.  Cannon,  11  Dist.  25. 

987  Erdman  v.  Hartman,  7  C.  C.  609. 

988  Commonwealth  v.  Sprout,  14  Dist.  356. 

989  Act  of  1810,  §21,  5  Sm.  L.  171,  2  Purd.  §72,  p.  1458. 

990  Caughey  v.  Pittsburg,  I2  S.  &  R.  53. 

991  O'Malley  v.  Dempsey,  3  Leg.  Gaz.  225;  Masters  v.  Turner,  10 
Phila.  482;  Ingham  v.  Sickler,  2  L,uz.  L.  R.  105. 

992  Offerman  v.  Downey,  Com.  Pleas,  Phila.,  Oct.,  1849;  Tyrone  v. 
Keller,  Com.  Pleas,  Phila.,  2  Oct.,  1852.  "The  jurisdiction  of  an  inferior 
court  cannot  be  presumed,  but  must  appear  affirmatively  in  every  essen- 
tial particular."  Fritz  v.  Fisher,  s  Clark  355;  Hare,  J.  And  see  Cross- 
cups  V.  Bissell,  4  W.  N.  C.  560.  A  service  before  the  return-day,  is  es- 
sential to  confer  jurisdiction  of  the  person.  Fisher  v.  Longnecker,  8  Pa. 
410;  Benedict  v.  Hickok,  3  Luz.  L,.  Ob.  80. 

993  Campbell  v.  Penn  District,  Cora.  Pleas,  Phila.,  19  March,   1853, 
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judgment  cannot  be  reversed  for  error,  unless  the  certiorari  were 
sued  out  within  twenty  days,  if  the  defendant  had  notice  of  the 
decision;*"*  especially,  if  he  applied  to  have  the  judgment  open- 
ed."""  If,  however,  the  justice  enter  judgment,  without  service 
of  process,  the  defendant  may  sue  out  a  certiorari,  within  twenty 
days  after  knowledge  of  the  judgment  ;°°*  and  if  the  justice  ren- 
der judgment  against  two  defendants  jointly,  and  the  record  show 
a  service  upon  but  one  of  them,  a  certiarori  will  lie  to  reverse  the 
proceedings,  after  the  expiration  of  twenty  days.°°'  So  also,  a 
judgment  obtained  by  any  trick  or  fraud,  may  be  reversed  after 
the  lapse  of  that  period.'"* 

The  certiorari  in  Harbold  v.  Bailey  was  not  issued  within  the 
limit  of  twenty  days  prescribed  by  law,  but  two  days  later.  "This 
provision  at  the  time  in  which  the  writ  shall  be  issued  does  not 
apply,"  so  it  was  declared,  "in  cases  where  the  justice  has  not 
jurisdiction,  and  in  such  cases  evidence  may  be  heard  by  the  court 
in  support  of  the  exceptions. "°°' 

When  a  writ  of  certiorari  is  taken  out  after  the  statutory 
period  of  twenty  days  without  good  ground  therefore,  it  will  be 
quashed.^  On  many  occasions,  however,  the  writ  has  been  sus- 
tained because  the  justice  did  not  have  jurisdiction.^  Even  when 
the  justice  has  jurisdiction  the  writ  must  be  taken  out  within  a 
reasonable  time,  and  a  delay  of  sixteen,'  eleven,*  five  years,*  four 

'  994  Brookfield  v.  Hill,  i  Phila.  439;  Heft  v.  Hamtnill,  I  Phila.  394; 
Jones  V.  Delaware  &  Hudson  Canal  Co.,  i  Phila.  570;  Harrison  v. 
Wilkinson,  i  Luz.  L.  R.  89;  Scheaffer  v.  Smith,  2  Leg.  Chron.  52. 

995  Dailey  v.  Bartholomew,  1  Ash.  135 ;  Galley  v.  Davenport,  I  Ash. 
149;  French  v.  Pennsylvania  and  New  York  Canal  and  Railroad  Co., 
I  Leg.  Chron.  66. 

996  Stedman  v.  Bradford,  3  Phila.  258. 

997  Paine  v.  Godshall,  29  L.  L  12;  Masters  v.  Turner,  10  Phila.  482. 

998  Lacock  V.  White,  19  Pa.  498. 

999  I  Justice  97-98. 

1  Bristol  Mfg.  Co.  v.  Smith,  6  Dist.  332;  Pratt  v.  Mathers,  22  C.  C. 
193;  Tamaqua  v.  Morgan,  24  C.  C.  10;  Mercantile  Co.  v.  Fulton,  15 
York  106. 

2  Besides  the  cases  already  cited  (Vol.  I,  Chap,  i,  §46)  these  may 
be  added:  Heany  v.  Faust,  20  C.  C.  73;  Montgomery  Table  Works  v. 
Nice,  II  Dist.  202;  Tully  v.  Williamson,  3  Kulp  388;  Nalen  v.  Burke,  12  C. 
C.  490;  Trinley  v.  Noble,  20  Dist.  1115. 

3  Watson  v.  Wehrly,  9  Lane.  L-  Rev.  179. 

4  Pratt  V.  Mathers,  22  C.  C.  193. 

5  Straus?  V.  Scheurman,  13  C-  C.  332, 
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months,"  has  been  deemed  too  long.  If  the  justice  renders  judg- 
ment against  two  defendants  jointly,  and  the  record  shows  a  serv- 
ice on  only  one  of  them,  a  certiorari  to  reverse  the  proceedings 
will  lie  though  taken  out  after  twenty  days.'  The  right  is  barred 
after  seven  years  by  statute.* 

While  an  objection,  not  to  the  jurisdiction,  but  to  the  form  of 
the  record,  cannot  be  raised  by  certiorari  after  twenty  days  from 
the  date  of  judgment,"  yet  when  the  record  does  not  show  serv- 
ice of  the  summons  by  true  and  attested  copy  as  required  by  the 
act  of  1901,  the  judgment  will  be  reversed  though  the  writ  has 
not  been  issued  within  twenty  days.^"  Again,  a  certiorari  to  a 
judgment  entered  against  a  garnishee  who  has  not  been  allowed 
eight  days  to  answer  interrogatories  will  be  sustained  even  though 
issued  after  twenty  days  have  elapsed  since  the  judgment.^^  But 
when  a  praecipe,  affidavit  and  recognizance  for  a  recognizance 
are  filed  within  twenty  days  after  judgment,  but  the  writ  itself 
is  not  issued  until  after  the  expiration  of  that  time,  the  cer- 
iorari  will  be  quashed  unless  the  delay  is  satisfactorily  ex- 
plained.'^'' 

147.    Service  and  return.(mni) 

It  is  the  duty  of  the  party  taking  the  certiorari,  to  see  that  it 
is  delivered  to  the  justice  before  whom  the  proceedings  were 
had,  and  that  the  record  is  properly  returned  by  him ;  to  enforce 
the  return  in  due  time,  a  rule  upon  the  magistrate  will  be  granted 
by  the  court,  if  necessary.  By  rule  of  court,  in  Philadelphia,  it  is 
made  the  duty  of  the  party  suing  out  a  certiorari,  to  cause  the 
record  to  be  returned  within  ten  days  after  its  issue,^'  in  default 
of  which  the  writ  will  be  dismissed.  The  return  should  include 
the  whole  proceedings  before  the  justice,  and  the  original  pre- 
mm    I  Vale  831 ;  2  Vale  5253. 

6  Bertz  v.  Troast,  17  Lane.  L.  Rev.  169.  But  see  Kelly  v.  Much,  15 
W.  N.  C.  30. 

7  Paine  v.  Godshall,  29  L.  I.  12.  See  Masters  v.  Turner,  30  L.  I. 
337- 

8  Act  April  13,  1791,  3  Sm.  L.  34.  2  Purd.  §81,  p.  1462;  Duffy  v. 
O'Neill,  2  Kulp  423. 

9  Baltimore  Mutual  Aid  Society  v.  Keely,  2  Dist.  62. 

10  Savage  v.  Root,  29  C.  C.  230.  See  North  Wales  County  v.  Ans- 
berg,  2  Justice  240;  Wolf  v.  Brown,  3  Justice  27;  Brenner  v.  Miltzer,  7 
Dauphin  251. 

11  Love  v.  North  Branch  Canal  Co.,  2  Luz.  L.  Ob.  28. 

12  Brockway  v.  Tillotson,  6  C.  C.  31, 

13  Rule  No.  18, 
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cepts  should  be  sent,  with  copies  pi  the  judgment  and  executions, 
if  any  be  issued;^*  a  transcript  would  neither  answer  the  re- 
quirements of  the  act,  nor  the  exigence  of  the  writ  at  the  common 
law;^^  no  other  return  than  that  of  the  record  can  be  legally 
made."  It  has  never  been  the  practice,  in  this  state,  to  serve  a 
copy  of  the  writ  on  an  attorney,  nor  is  the  writ  accompanied  by  a 
citation ;  but  the  court  of  review  will  take  care  that  notice  is  given, 
and  that  proper  parties  are  put  on  the  record.  In  case  the  whole 
record  is  not  returned,  either  party  may  allege  diminution,  and  a 
rule  on  the  justice  to  return  the  missing  part  will  be  granted. 

A  certiorari  will  be  quashed  if  it  is  not  served  within  five 
days  after  its  issue,^^  and  the  plaintiff  in  error  must  have  the 
writ  returned  at  court  at  the  term  next  succeeding  the  issuing  of 
it.^^  But  if  by  the  exercise  of  due  diligence  the  writ  cannot  be 
served  as  speedily  as  the  rules  of  court  require,  the  court  may 
nevertheless  refuse  to  non  pros  the  suit.^°  Irregularity  in  the 
service  may  be  waived.''"  After  the  proceedings  have  been  re- 
turned, the  dismissal  of  the  writ  is  not  warranted  because  the 
record  was  ;iot  sent  up  before  the  return  day  of  the  certiorari.^^ 

148.    Exceptions  for  reversal,  (nn) 
a.    When  they  must  be  filed. 

After  the  certiorari  has  been  served  then  the  next  step  is  for 
the  appellant  to  file  his  exceptions,  or  reasons  why  the  judgment 
should  be  reversed.  By  rule  of  court,  in  Philadelphia  "exception 
to  the  record  returned  on  certiorari  must  be  filed  and  a  copy 
served  on  the  adverse  party  or  his  attorney  within  ten  days  after 

nn    I  Vale  833;  2  Vale  5258. 

14  Act  of  1810,  §22;  5  Sm.  h-  17^,  2  Purd.  §71,  p.  1452.  The  justice 
need  not  return  the  evidence;  if  he  do  so,  it  will  not  be  noticed.  Man- 
agers of  the  Poor  v.  Zinck,  i  Ash.  64;  Bedford  v.  Kelly,  61  Pa.  491. 

15  Torr's  Appeal,  i  R..77- 

16  Commonwealth  v.  McAUister,  i  W.  307. 

17  Central  R.  of  New  Jersey  v.  Megargel,  i  Lack.  L.  N.  172;  Rich- 
creek  V.  Richcreek,  2  York  98;  Acer  v.  Acor,  7  Dist.  359;  Goldman  v. 
Teitlebaum,  10  Dist.  53. 

18  Texter  v.  Cook,  2  C.  C.  171. 

19  Hendricks  v.  Hughes,  3  Kulp  9;  Brady  v.  Brice,  4  Kulp  121. 

20  Harlan  v.  Tripp,  7  Dist.  382.  An  appeal  from  the  judgment  of  a 
justice  of  the  peace  is  a  waiver  of  any  defect  in  the  service.  Gibson  v. 
Haworth,  47  Super.  Ct.  618;  Connor  v.  Lyon,  13  Super.  Ct.  502.  See 
Weidenhamer  v.  Bertie,  103  Pa.  448. 

21  Perrego  v.  Nichols,  3  Kulp  472. 
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the  return  of  the  record,  otherwise  the  judgment  of  the  magis- 
trate will  be  affirmed.  Under  the  exceptions  state  the  particular 
errors  relied  upon,  they  will  be  dismissed."^^  Such  a  rule  is  valid, 
and  necessary  for  the  dispatch  of  business.^^  But,  though  matters 
not  specially  excepted  to,  will  not,  in  general,  be  noticed,  yet  the 
court  always  reserves  to  itself  the  right,  whenever  justice  de- 
mands it,  to  notice  a  substantial  error  in  the  proceedings,  such 
as  a  want  of  jurisdiction.^*  In  general,  exceptions  must  be  con- 
fined to  matters  apparent  on  the  face  of  the  record.^® 

Exceptions  filed  after  the  time  fixed  by  rule  of  court  will  not  be 
considered,^"  especially  if  they  are  without  merit  ;^'  but  jurisdic- 
tional exceptions  need  not  be  made  the  subject  of  special  excep- 
tions;^* nor  a  substantial  error  when  justice  will  thereby  be  fur- 
thered.''* The  exceptions  should  be  specific.^"  An  exception, 
therefore,  setting  forth  that  "the  transcript  of  the  alderman  is 
defective"  is  too  general,'^  so  is  an  exception  that  the  proceed- 
ings were  "otherwise  unjust,  illegal  and  irregular."^''  While  the 
general  rule  is  that  advantage  of  want  of  jurisdiction  may  be 
taken  at  any  stage  of  the  proceedings,  yet  this  only  applies  to 
questions  affecting  the  subject  matter  of  the  suit,  or  when  the 

22  Rule  No.  jp;  Neelis  v.  McKeown,  6  Phila.,  310. 

23  Snyder  v.  Bauchman,  8  S.  &  R.  336. 

24  Herrigas  v.  McGill,  i  Ash.  152;  Commonwealth  v.  Cane,  2  Pars. 
265;  Paine  v.  Godshall,  29  L-  I.  12;  Stouffer  v.  Beetem,  18  C.  C.  605; 
Chalfan  v.  Brey,  23  C.  C.  88;  Fire  Insurance  Co.  v.  Keller,  9  Dist.  61; 
Hawthorn  v.  Filler,  i  Leg.  Rec.  48;  Carr  v.  Lewton,  i  Lack.  L.  R.  396; 
Fraelech  v.  Mowrer,  i  Lane.  L.  Rev.  49;  Ackerman  v.  Stoner,  7  Lane. 
L.  Rev.  73;  Hallman  v.  Vickers,  8  Montg.  96;  Sauser  v.  Werntz,  2i  P. 
L.  J.  IS;  Hunter  v.  Widner,  i  Wood.  6;  Payne  v.  Gotschall,  29  L.  I.  12. 

25  Curran  v.  Atkinson,  i  Ash.  51 ;  Dunbar  v.  Jones,  i  Ash.  215 ;  Man- 
agers of  the  Poor  v.  Zinck,  i  Ash.  64;  Commonwealth  v.  Evans,  29  L. 
I.   133. 

26  MacKintosh  v.  Rishell,  16  Dist.  6511 ;  Commonwealth  v.  Bles- 
sington,  3  Lane.  L.  Rev.  153. 

27  Healy  v.  American  Ice  Co.,  i8  Montg.  63. 

28  Andreas  v.  Keller,  2  North.  209;  Wilhelm  v.  Mumma,  16  Dist. 
463;  Bair  v.  Diller,  14  Lane.  L.  Rev.  6. 

29  Stouffer  V.  Beetem,  18  C.  C.  605;  Fire  Ins.  Co,  v.  Keller,  8  Dist. 
61;  Smith  v.  Miller,  12  Dist.  374;  Froelich  v.  Mowrer,  i  Lane.  L.  Rev. 
49;  Hunter  v.  Weidner,  i  Wood.  6;  Ackerman  v.  Stoner,  7  Lane.  L. 
Rev.  73 ;  2  Vale  5258. 

30  Robbins  v.  Flannagan,  8  Kulp  447;  Cox  v.  McGill,  15  Dist.  571; 
Karnes  v.  Rosena  Furnace  Co.,  5  Dist.  752. 

31  Lancaster  v.  Reese,   14  Dist.  447. 
33    McDole  V.  Miller,  16  York,  158. 
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parties  have  not  been  properly  summoned  and  are  not  legally  be- 
fore the  court."'' 

b.  Points  that  can  be  raised. 

No  point,  it  is  said,  can  be  raised  not  apparent  on  the  face  of 
the  record  f*  and  yet  this  is  not  strictly  true,  for  exceptions  not 
infrequently  relate  to  mistakes,  errors,  fraudulent  records  which 
do  not  appear  on  the  record,  but  only  by  other  proof.  There  are 
many  things  also  which  do  not  properly  come  within  the  prov- 
ince of  exceptions ;  a  cetriorari  is  not  a  writ  of  error.  Thus  an 
error  of  law  in  the  rejection  of  evidence,  or  in  the  magistrate's 
conclusion;'*  also  an  objection  to  the  manner  of  advertising  the 
sale  of  property  under  an  execution ;'°  also  an  error  in  admitting 
oral  evidence  in  support  of  a  claim.'^  But  nothing  in  an  agree- 
ment to  arbitrate  that  the  award  shall  be  "final  and  conclusive," 
will  estop  either  party  from  filing  exceptions."  Lastly  excep- 
tions to  alleged  matters  of  fact  relating  to  the  justice's  jurisdic- 
tion must  be  supported  by  depositions.'*  And  when  his  judgment 
is  affirmed  for  want  of  exceptions,  as  required  by  rule  of  court, 
and  afterward  a  rule  is  allowed  to  reinstate  the  certiorari  and 
allow  the  filing  of  exceptions  nunc  pro  tunc,  the  order  allowing 
the  rule  to  reinstate  will  be  revoked  on  motion  if  it  is  apparent 
that  the  proceedings  must  be  affirmed.*"  With  respect  to  the 
dismissal  of  exceptions  it  has  been  held  that  when  the  third  argu- 
ment court  has  been  reached  it  is  too  late  to  move  for  the  first 
time  their  dismissal  because  they  were  filed  too  late.*^ 

c.  Grounds  of  reversal. 

By  the  act  of  1810,*^  the  "proceedings  of  a  justice  of  the  peace 
shall  not  be  set  aside  or  reversed  for  want  of  formality  in  the 
same,  if  it  shall  appear  on  the  face  thereof,  that  the  defendant 
confessed  a  judgment  for  any  sum  within  the  jurisdiction  of  the 
justice,  or  that  a  precept  issued  in  the  name  of  the  commonwealth, 

33  Karnes  v.  Rosena  Furnace  Co.,  5  Dist.  752,  754. 

34  Luke  V.  Schleger,  3  Kulp  505. 

35  Nole  V.  Brown,  3  C.  C.  204. 

36  Horning  v.  Harnish,  22  Lane.  L.  Rev.  255. 

37  Todd  V.  Sheraks,  12  Luz.  Rep.  338. 

38  Long  V.  Fretz,  i  Docket  51. 

39  McManaman  v.  Klock,  g  C.  C.  302. 

40  Hetze  V.  Levelle,  S  Law  Times,  (N.  S.)  20. 

41  Mulligan  v.  Knickerbocker  Ice  Co.,  2  Kulp  317. 

42  5  Sm.  L.  171.  2  Purd.  §71,  p.  1452. 

19 
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requiring  the  defendant  to  appear  before  the  justice,  on  some 
day  certain,  or  directing  the  constable  to  bring  the  defendant 
forthwith  before  him,  agreeable  to  the  provisions  of  that  act,  and 
that  the  constable  having  served  the  said  precept,  judgment  was 
rendered,  on  the  day  fixed  in  the  precept,  or  on  some  other  day  to 
which  the  cause  was  postponed  by  the  justice,  with  the  knowledge 
of  the  parties;  and  no  execution  shall  be  set  aside  for  inform- 
ality, if  it  shall  appear  on  the  face  of  the  same,  that  it  issued  in 
the  name  of  the  commonwealth,  after  the  expiration  of  the 
proper  period  of  time,  and  for  the  sum  for  which  judgment 
had  been  rendered,  together  with  interest  thereon  and  costs,  and 
a  day  mentioned  on  which  return  is  to  be  made  by  the  constable, 
and  that  the  cause  of  action  shall  have  been  cognizable  before  a 
justice  of  the  peace." 

d.    Jurisdiction. 

When  it  appears  from  the  face  of  the  record  that  the  justice 
had  no  jurisdiction,  the  judgment  will  be  reversed  even  though 
no  jurisdictional  exception  was  filed.*'  A  judgment  also  will  be 
reversed  when  the  record  is  defective,  incomplete  or  unintelligi- 
ble," or  full  of  contradiction;**  or  the  transcript  shows  that  a 
set  off  existed  which  the  justice  disregarded;**  or  partiality;*'  or 
unfairness  and  oppression;**  though  excessive  damages  will  not 
create  a  presumption  of  fraudulent  or  corrupt  action;*'  or  that 
the  justice  was  disqualified ;'"'  or  that  there  were  not  four  days 

43  Herrigas  v.  McGill,  i  Ash.  152;  Andreas  v.  Kellar,  2  North.  209; 
Brennan  v.  Miller's  Mills  Borough,  10  Dist.  64. 

44  Byerly  v.  Consolidated  Real  Estate  Co.,  13  Dist.  746;  Smith  v. 
Miller,  12  Dist.  374;  Forschner  v.  Fitzgerald,  4  Kulp  250;  Strauss  v. 
Weaver,  3  North.  87;  Pearre  v.  White,  4  Dist.  504;  Eilenberger  v.  Bush, 
2  Dist.  so;  Gwinner  v.  Bearndt,  2  Dist.  5°;  Chambers  v.  Reynolds,  2 
Dist.  402;  Wood  V.  Bronson,  2  Dist.  746. 

45  Prendergast  v.  O'Donnell,  7  Luz.  L.  R.  78;  George  v.  McCutcheon, 
8  Dist.  591. 

46  Stewart  v.  Norris,  2  Kulp  311;  Slyhoof  v.  FHtecraft,  i  Ash.  171. 
See  Light  v.  Ringler,  I  C.  C.  156;  Dunbar  v.  Jones,  i  Ash.  215,  also 
Brown  v.  Lacier,  i  Wilcox  184. 

47  Riley  v.  Enama,  9  Kulp  287 ;  Schmidt  v.  Johnson,  47  P.  L.  J.  105 ; 
Mcllvaine  v.  Moran,  i  Chester  458. 

48  Bean  v.  Yerger,  7  Del..  191. 

49  Perrego  v.  Nichols,  3  Kulp  472. 

50  Bender  v.  Neiderer,  15  Dist.  408. 
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before  the  time  of  hearing  as  required  by  statute.'^ 

On  the  other  hand  the  chief  or  only  inquiry  before  the  court  on 
a  certiorari  to  a  justice  is  the  regularity  of  his  proceedings  as 
shown  by  the  record.  If,  therefore,  the  subject  matter  is  within 
his  jurisdiction  and  there  is  no  misconduct  on  his  part,  the  judg- 
ment will  not  be  reversed  on  the  facts  or  law.'^  A  defendant  also 
may  lose  his  right  to  a  reversal  by  laches.  Thus  if  the  judgment 
be  defective  but  the  certiorari  is  not  sued  out  in  the  proper  time 
the  common  pleas  will  not  reverse  the  judgment. ^^  Nor  does  a 
variance  between  the  summons  and  the  record  of  the  plaintiff's 
name  constitute  a  sufficient  jurisdictional  defect  to  justify  a  re- 
versal of  the  judgment. °*  Nor  will  an  exception  be  sustained  that 
there  has  been  an  alteration  of  the  transcript  and  that  it  is  not 
a  true  copy  of  the  docket,  for  the  cause  must  be  decided  on  the 
record  as  returned.^^  The  justice,  however,  may  be  ruled  to 
produce  his  docket  in  court  for  inspection.'"  The  court  will  not 
reverse  on  conflicting  or  doubtful  evidence;'^  nor  because  an 
execution  issued  by  a  justice  was  in  form  defective ;''  nor  that  it 
had  not  been  returned  when  the  certiorari  was  issued;''  nor  for 
the  admission  of  improper  evidence  when  the  defendant  had  a 
complete  remedy  by  appeal ;""  nor  if  he  neglects  to  appeal  within 
the  time  prescribed  by  law;"^  nor  for  a  defect  in  the  record  in 
not  properly  setting  forth  the  legal  capacity  of  the  plaintiffs  to 
sue;°^  nor  for  lack  of  jurisdiction  in  a  criminal  case  if  the  fine 

51  Peffer  v.  Beatty,  i8  Dist.  173;  Act  March  20,  i8io,  §22,  S  Sm.  L. 
171,  2  Purd.  §48,  p.  2097. 

52  Lehr  v.  Knauss,  4  North.  372;  Leslie  v.  Doyle,  i  Kulp  272;  Misse- 
mer  v.  Trout,  17  C.  C.  317;  Sunday  v.  Shuler,  12  York  134;  Lakie  v. 
Pearce,  I  Lack.  Jur.  264. 

53  Fry  v.  Morgan,  9  Dist.  210;  Strause  v.  Scheirman,  13  C.  €.'332; 
Pratt  V.  Mathers,  22  C.  C.  193;  Moore  v.  Baker,  2  Kulp  326;  Higgins 
V.  Reinwalter,  4  Kulp  462;  2  Vale  5253. 

54  Peter  v.  Susquehanna  Fire  Ins.  Co.,  2  Del.  466. 

55  Davenport  v.  Mahon,  6  Kulp  350;  Moore  v.  Messersmith,  2  Dist. 
483;   Mars  Borough  v.  Norton,   15  Dist.  609. 

56  Ibid. 

57  Kamper  v.  Kreidler,  9  C.  C.  71. 

58  Kerr  v.  Lowry,  2  Dist.  371. 

59  Schaefer  v.  Smith,  2  Foster  52. 

60  Morton  v.  Plowman,  i  Yeates  251. 

61  Henninger  v.  Woodring,  2  Penny.  205. 

62  Alexander  v.  Goldstein,  13  Super.  Ct.  518. 
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and  costs  have  been  voluntarily  paid;*'  nor  for  entering  a  judg- 
ment by  default  in  which  the  justice  had  jurisdiction,  if  the  cer- 
tiorari was  not  served  for  more  than  four  years  afterwards.'* 

149.    Presumption  in  favor  of  justice's  proceedings. (00) 

In  matters  within  his  ordinary  jurisdiction,  and  where  the  pro- 
ceedings are  according  to  the  common  law,  every  reasonable  pre- 
sumption, not  inconsistent  with  the  record,  will  be  made  in  favor 
of  the  justice's  proceedings,  except  on  the  point  of  jurisdiction,*' 
and  his  judgment,  though  erroneous,  is  binding  on  the  parties, 
until  reversed  on  certiorari  or  appeal.**  But  his  jurisdiction  must 
appear  affirmatively  upon  the  record,*'  and  as  it  does  not  extend 
to  all  cases  of  contract,  the  record  ought  to  show  the  nature  of  the 
contract  to  be  such  as  is  cognizable  by  a  justice.  In  summary 
convictions,  however,  and  in  actions  under  special  jurisdictions 
for  penalties,  &c.,  no  intendment  will  be  made  in  favor  of  his 
proceedings,  and  the  record  must  show  not  only  his  jurisdiction, 
but  proof  sufficient  to  sustain  every  material  point.**  Thus,  in  an 
action  of  debt  for  a  penalty  for  the  violation  of  an  ordinance, 
the  record  should  state  not  only  the  substance  of  the  ordinance, 
but  what  is  alleged  against  the  defendant,  as  to  his  acts,  or  omis- 
sion of  anything  to  be  done,  which  exposes  him  to  the  penalty; 
and  if  there  be  two  penalties,  the  judgment  must  be  specific  for 
which  it  is  rendered.*^  So,  where  the  cause  of  action  was  "for 
a  violation  of  the  first  section  of  an  ordinance  of  the  district 
aforesaid,  passed  the  ist  July,  1820,"  nothing  more  being  stated, 

00    I  Vale  882. 

63  Commonwealth  v.  Reeber,  17  Dist.  18;  Commonwealth  v.  Gipner, 
118  Pa.  379;  Bolivar  Borough  v.  Coulter,  10  Dist.  171. 

64  Palmer  v.  FuUerton,   15  Dist.  800. 

65  Gibbs  V.  Alberti,  4  Yeates  373 ;  Cornish  v.  Young,  i  Ash.  153 ;  Night 
V.  Parry,  I  Ash.  221;  Fisher  v.  Nyce,  60  Pa.  107;  Evans  v.  Grobst,  5 
Dist.  30;  Cope  V.  Buck,  3  Lane.  L.  Rev.  353;  Moore  v.  Cockley,  7  Lane. 
L.  Rev.  161 ;  Commonwealth  v.  Barg,  10  Lane.  Bar  75 ;  Tombler  v.  Buz- 
zard, 4  North.  279;  Brown  v.  Quinton,  2  Clark  169;  Yalenoe  v.  Fogerty, 
10  Luz.  L.  R.  132;  Bradley  v.  Flowers,  4  Yeates  436. 

66  Emery  v.  Nelson,  9  S.  &  R.  12. 

67  Mulvary  v.  Miller,  i  Bro.  339. 

68  Commonwealth  v.  Cane,  2  Pars.  265 ;  Commonwealth  v.  Fiegle,  2 
Phila.  21s;  Philadelphia  v.  Duncan,  4  Pa.  145;  Clark  v.  Bartlett,  8  Pa. 
301 ;  Commonwealth  v.  Finkheimer,  9  Pa.  504 ;  Commonwealth  v.  Dav- 
enger,  10  Pa.  478;  Schnell  v.  Philadelphia,  i  W.  N.  C.  636. 

69  Manayunk  v.  Davis,  2  Pars.  289;  Commonwealth  v.  Boos,  i  Luz. 
L.  R.  375. 
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the  court  reversed  the  proceeding  for  informality.'"' 

Every  presumption  is  in  favor  of  the  regularity  of  the  proceed- 
ings of  a  justice  who  has  jurisdiction  over  the  person  and  subject 
matter,  and  formal  errors  w^ill  be  disregarded.'^  And  especially 
after  the  time  for  sueing  out  a  certiorari  has  passed  every  pre- 
sumption will  be  made  in  favor  of  jurisdiction.'^ 
150.    What  must  appear  in  the  record. 

The  day  of  appearance  and  judgment  must  appear  on  the  rec- 
ord;'^ but  if  the  day  on  which  the  parties  appeared  is  mention- 
ed, and  then  the  docket  entry  proceeds  to  state,  that  the  cause 
was  examined,  and  judgment  rendered,  the  court  will  presume 
that  judgment  was  given  on  that  day;'*  if,  however,  the  judgment 
be  given  by  default,  the  record  should  state  the  hour;'"  and  that 
the  defendant  did  not  appear  at  the  hour  appointed ;'°  it  must 
also  appear,  that  the  constable  was  sworn  to  his  return."  In 
trespass  to  real  estate,  the  record  need  not  show  that  it  was  situ- 
ate in  the  county  where  the  action  was  brought  ;'*  but  in  trespass 
for  breaking  an  awning  post,  the  record  must  show  that  it  was 
the  property  of  the  plaintiff.'^  And  where  referees  are  appointed 
under  the  act  of  1810,  the  record  must  show  a  compliance  with 
all  the  provisions  of  the  statute.*"  That  the  judgment  was  ren- 
dered "publicly,"  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary.*^  Unless  it  appear  by  the  record  that  evidence 
was  given  in  support  of  the  plaintiff's  claim,  the  judgment  must 
be  reversed  f^  but  it  is  sufficient  to  set  forth  the  kind  of  evidence 

70  Fraily  v.  Sparks,  2  Pars.  232. 

71  Commonwealth  v.  Bard,  10  Lane.  Bar  75 ;  Cartwright  v.  Rooney, 
I  Kulp  493;  Luke  V.  Schleger,  3  Kulp  505;  Quinn  v.  Myer,  2  Leg.  Rec. 
350;  Hershey  v.  Mylin,  10  Dist.  551  Hartzell  v.  McGrath,  12  Dist.  157; 
Weisman  v.  Weisman,  133  Pa.  89. 

72  Cooke  V.  Shoemaker,  17  C.  C.  641. 

73  Anon.,  Add.  272. 

74  Buckmyer  v.  Dubs,  5  Binn.  29. 

75  Lindsay  v.  Sweeny,  6  Phila.  309. 

76  Smith  V.  Fetherston,  10  Phila.  306. 

77  Fitzgibbons  v.  Essen,  Com.  Pleas,  Phila.,  10  March,  1862.     MS. 

78  Brown  v.  Quinton,  2  Clark  169;  Brown  v.  Fruit,  3  Ibid.  295. 

79  Cummings  v.  Jenkins,  Com.  Pleas,  Phila.,  14  Nov.,  1848.    MS. 

80  Weissbrod  v.  Gelder,  3  Leg.  Gaz.  260. 

81  Snyder  v.  Carfrey,  54  Pa.  90;  Daly  v.  Nolan,  6  Phila.  310;  French 
V.  Pennsylvania  and  New  York  Canal  and  Railroad  Co.,  I  Leg.  Chron. 
66.    See  Shell  v.  McConnell,  i  Pears.  27, 

82  Lenore  v.  Ingram,  i  Phila.  519;  Mochamer  v.  Wenner,  i  Luz.  L. 
R.  696;  Sauser  v.  Werntz,  21  Pitts.  L-  J.  I5- 
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received.'^  Merely  formal  errors,  however,  will  be  disregard- 
ed ;*°  such  as  a  variance  between  the  summons  and  complaint,  by 
which  no  person  could  have  been  injured.'" 

151.    Amendments. (pp) 

a.  Record  can  be  amended. 

Can  the  record  of  a  justice  be  changed  or  corrected  on  certio- 
rari? We  have  seen  that  the  supreme  court  maintains  a  rigid 
view  that  its  action  is  confined  to  the  record  presented  for  re- 
view. A  justice  may  amend  or  add  to  his  record  to  make  it  con- 
form to  the  truth  while  it  remains  within  his  own  control.''  But 
when  his  proceedings  are  removed  to  the  court  of  common  pleas 
on  certiorari,  his  judgment  must  stand  or  fall  by  virtue  of  the 
record  then  returned  by  him.  This  is  the  more  general  opinion. 
Says  Reed,  P.  J.,  in  Crossman  v.  Gearhart,*'  "Some  of  the  deci- 
sions hold  to  the  view  that  the  record  may  be  attacked  by  parol 
evidence  to  show  want  of  jurisdiction  as  well  as  fraud  or  mis- 
conduct on  the  part  of  the  justice ;  others  hold  that  on  the  writ  of 
certiorari  the  appellate  court  is  confined  to  an  examination  of  the 
record  sent  up  and  when  it  appears  by  inspection  that  it  is  a  legal 
and  perfect  record,  the  inquiry  is  at  an  end.  The  general  rule 
is  that  a  record  imparts  absolute  verity,  and  is  only  subject  to 
attack  for  fraud  or  its  equivalent."'* 

b.  Use  of  parol  evidence. 

Parol  evidence  to  prove  want  of  jurisdiction  of  the  justice  will 
not  be  received  on  certiorari  where  such  evidence  contradicts  the 
record.*"  "It  is  improper  practice  to  allow  depositions  to  be  taken 
in  the  common  pleas  to  be  read  upon  a  hearing  of  exceptions  on 
certiorari  from  the  judgment  of  a  magistrate.*^  "On  the  other 
hand  it  has  been  declared  as  well  settled  that  to  show  want  of 
jurisdiction,  fraud,  false  entries  on  the  docket  or  irregular  and 

pp  I  Vale  843. 

83  Douglass  V.   Lacey,   3   Leg.   Gaz.   253;   French   v.    Pennsylvania  & 

New  York  Canal  Co.,  i  L,eg.  Chron.  66. 

85  Stewart  v.  Thompson,  2  Ash.   120. 

86  Road  Commissioners  v.  Fickinger,  51   Pa.  48. 

87  Kearney  v.  Pennock,  16  C.  C.  30,  37. 

88  Crissman  v.  Gearhart,  19  Dist.  245,  246. 

89  Gardner  v.  Davis,  15  Pa.  41. 

go    Beyerly  v.  Hunger,  i  Wood.  354;  Hitter  v.  Keller,  2  Dist.  519. 
91    Wilmington  Steamship  Co.  v.  Haas,  151  Pa.  113.     But  see  Road 
Commissioners  v.  Fickinger,  51  Pa.  48. 
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illegal  methods  of  procedure,  facts  not  apparent  on  the  docket 

may  be  shown  to  the  court.*'* 

c.    What  amendments  can  be  made. 

With  respect  to  the  cause  of  action  while  this  cannot  be 
changed,  amendments  may  be  allowed.  Thus  a  transcript  may  be 
amended  in  the  common  pleas  so  that  the  date  of  the  return  day 
will  conform  with  that  set  forth  in  the  justice's  docket,*^  also  by 
adding  the  amount  of  the  judgment,**  and  the  name  of  bail.*° 
The  names  of  parties  may  sometimes  be  added:  for  example, 
omitted  partners,**  the  name  of  an  additional  defendant.*^  But 
there  are  limitations  in  this  regard  and  also  in  striking  them  out.'' 
And  if  the  wrong  party  has  been  sued  before  a  justice,  on  appeal 
the  correct  practice  is  to  discontinue  the  suit  and  bring  a  new 
action,  for  an  amendment  is  improper.** 

This  rule,  however,  has  its  qualification.  Facts  not  apparent  on 
the  record  may  be  shown  to  prove  want  of  jurisdiction,  fraud, 
false  entries  or  irregular  and  illegal  methods.^**  Says  Rice,  P. 
J. :  "The  general  rule  is  that  upon  certiorari  the  record  cannot  be 
impeached  by  extraneous  evidence,  but  this  rule  has  several  well 
known  exceptions.  Where  it  is  necessary  to  prevent  injustice,  the 
court  may  receive  testimony  to  show  that  the  magistrate  acted 
partially,  fraudulently  or  corruptly,  that  he  did  not  have  jurisdic- 

92  Columbia  Tailoring  Co.  v.  Moyer,  17  Dist.  415,  416,  citing  Dunfee 
V.  Vargason,  3  C.  C.  207;  Monroe  v.  Klepser  &  Co.,  13  Lane.  L.  Rev.  94; 
Aldrich  v.  Ruof,  13  Lane.  L.  Rev.  78;  Vansciver  v.  Bolton,  2  Dall.  114; 
Road  Commissioners  v.  Fickinger,  51  Pa.  48. 

93  Justice  &  Sons  v.  Daniel,  Meeker  &  Co.,  18  York  143. 

94  Bridenbaugh  v.  Hetzler,  18  York  154. 

95  Purdy  v.  Williams,  3  Justice  140. 

96  Johnston  v.  Fessler,  7  W  48;  Comfort  v.  Leland,  3  Wh.  81;  Gif- 
fen  V.  St.  Clair,  4  W.  &  S.  327;  Gue  v.  Kline,  13  Pa.  60;  Seitz  v.  Buffum, 
14  Pa.  69;  Logan  v.  Chandler,  2  Clark  509. 

97  Chester  v.  Baltimore  &  Phila.  R.  Co.,  9  Del.  316;  Wesley  v.  Daven- 
port, 9  Kulp  283. 

98  See  Christian  v.  Grim,  S  North.  225;  Selser  v.  MacKenzie,  19  C. 
C.  280 ;  Doerr  v.  Graybill,  24  Super.  Ct.  321 ;  Degnan  v.  Hutchison,  2 
North.  322;  Kelly  v.  Fichman,  3  Wh.  419;  Grevell  v.  Sharp,  4  Wh.  344. 

99  Dittman  v.  Knight,  11  Dist.  718. 

100  Van  Sickle  v.  Jacobson  Gas  Engine  Co.,  20  Dist.  68;  Minogue  v. 
Ashland  Borough,  14  Dist.  464;  Columbia  Tailoring  Co.  v.  Moyer,  17 
Dist.  41s;  Dunfee  v.  Vargason,  3  C.  C.  207;  Monroe  v.  Klepser,  S.  13 
Lane.  L.  Rev.  94;  Aldrich  v.  Ruof,  13  Lane.  L.  Rev.  78;  Baker  v.  Richart, 
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tion,  or  that  he  made  up  a  false  record,"^"^  Judge  Schuyler,  P. 
J.,  has  further  qualified  the  rule  by  holding  that  while  parol  evi- 
dence may  be  generally  received  to  show  want  of  jurisdiction,  it 
cannot  be  used  to  contradict  the  record.^"^  In  Keech  v.  Price,^"' 
this  point  was  again  considered  by  Judge  Butler.  He  withheld 
the  use  of  parol  evidence  to  controvert  jurisdictional  facts  regu- 
larly and  specifically  set  forth  in  the  justice's  record,  but  admit- 
ted the  evidence  where  the  record  was  silent  concerning  the 
justice's  jurisdiction.  If  the  return  of  an  officer  is  incorrect,  the 
officer  should  be  given  an  opportunity  to  correct  it  and  a  rehear- 
ing should  be  accorded  the  defendant.  If  this  is  not  done,  the 
defendant  has  his  remedy  against  the  officer.^"*  Clearly  if  the 
justice  enters  judgment  against  the  defendant  without  evidence 
he  acts  outside  his  jurisdiction  and  the  fact  may  be  proved  by 
parol,^°°  or  be  shown  by  depositions.^"" 

The  doctrine  that  may  be  deduced  from  studying  the  cases  is 
that  a  magistrate's  record  is  not  a  closed  book;  evidence,  there- 
fore, may  be  introduced  to  show  that  he  intentionally  or  inadver- 
tently changed  the  record  he  ought  to  have  made,  in  other  words 
to  prove  fraud  or  a  mistake.^"'  To  hold  that  a  record  can  not  be 
contradicted,  as  the  courts  have  sometimes  done,^"*  is  to  say  that 
a  fraud  may  go  unredressed,  for  to  have  a  correct  record  may 
require  its  contradiction  because  it  is  wrong.  Even  when  it  is 
not  wrong  in  the  sense  of  not  containing  incorrect  statements,  it 

lOi  Fidelity  Casualty  Co.  v.  Ketrick,  3  Kulp  225;  Citing  Shell  v.  Mc- 
Connell,  i  Pears  27 ;  Ohio  &  Bait.  R.  Co.  v.  Brittain,  i  Pitts.  271 ;  Knight 
T.  Parry,  i  Ash.  221;  Warren  v.  Wells,  3  Luz.  L,.  R.  iii;  McMuUen  v. 
Orr,  8  Phlia.  342;  Youngblood  v.  Folkner,  2  Kulp  429. 

102  Ritter  v.  Keller,  2  Dist.  519;  Ohio  &  Bait.  R.  Co.  v.  Brittain,  i 
Pitts.  273;  Cressman  v.  Gearhart,  19  Dist.  245. 

103  16  Dist.  766,  reviewing  several  cases. 

104  Ibid. 

105  Consolidated  Tel.  Co.  v.  Blakslee,  16  Dist.  ^^T,  Beyerly  v.  Hunger, 
I  Wood.  354. 

106  Baker  v.  Richart,  2  Dist.  195. 

107  York  Caramel  Co.  v.  Farez,  17  C.  C.  129;  Tamany  Furniture  Co. 
V.  Dewey,  10  Kulp  198;  Buckmayer  v.  Dubs,  5  Binn.  29;  Commonwealth 
V.  Blessington,  3  Lane.  L.  Rev.  153;  Fahnestock  v.  Bushey,  S  Lane.  L- 
Rev.  57;  Clark  v.  Sheridan,  3  Del.  493;  Castner  v.  Fanning,  3  Kulp  17; 
Eckstine  v.  McCoy,  2  Leh.  235;  Dunfee  v.  Vargason,  3  C.  C.  207;  Diehl 
y.  Stetler,  6  Lane.  L.  Rev.  324;  Neff  v.  Gallagher,  16  C.  C.  219;  Muir  v. 
Baker,  10  Dist.  700. 

108  Ritter  v.  Keller,  12  C.  C.  239;  Bankert  v.  Sauft,  6  York  157; 
Simpson  v.  Musser,  7  York  74;  Young  v.  Trunkley,  22  C.  C.  127. 
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may  be  wrong  in  omissions;^"'  or  again  the  judgment  may  be 
wrong  because  the  magistrate  is  disqualified  from  relationship,  or 
interest,^^"  or  other  valid  reason  which  can  only  appear  from  evi- 
dence outside  the  record.  The  cases,  therefore,  are  very  numer- 
ous in  which  it  has  been  received,  generally  in  the  form  of  depo- 
sition. ^^^ 

d.    Record  can  be  amended  after  removal. 

The  court  may  give  leave  to  a  justice  to  amend  his  record,  after 
its  removal  conforming  it  to  the  facts  of  the  case,  though  there 
is  some  judicial  clashing  over  this  question.^^^  When  there  is  a 
difference  between  the  original  transcript  returned  and  an  amend- 
ed one  filed  by  leave  of  the  court,  the  corrected  transcript  will  be 
presumed  to  be  correct. ^^^  Again,  if  a  certiorari  is  directed  to  a 
justice  and  a  constable  the  court  may  allow  the  writ  to  be  amend- 
ed by  striking  out  the  constable's  name.^^*  And  when  the  execu- 
tor of  a  deceased  partner  is  joined  with  living  partners  as  a  de- 
fendant in  a  suit  before  a  justice  it  may  be  amended  on  cartiorari 
under  the  statute  ^^°  permitting  the  changing  or  addition  of  the 
name  of  any  party  plaintiff  or  defendant.^^*  But  when  a  proper 
service  on  the  defendant  is  not  shown  by  the  record  the  court 
will  not  allow  the  filing  of  an  amended  transcript  which  together 
with  depositions  taken  would  establish  the  fact  of  a  proper  serv- 
ice ;^"  nor  will  the  court  allow  a  constable  to  amend  his  return,^^* 
to  show  that  the  copy  served  was  not  an  exact  copy  of  the  original 
writ;^^°  nor  can  a  magistrate  contradict  his  record  by  an  affi- 

109    Baker  v.  Richart,   12  C.  C.  318. 

no  Worstall  v.  Meadowcroft,  i  Ash.  52;  McMullen  v.  Orr,  8  Phila. 
342;  Commonwealth  v.  King,  I  Chester  203;  Spidel  v.  Robison,  2  C.  C. 
642. 

111  Shell  V.   McConnell,   i   Pears  27;   Henly  v.   Potter,  3   C.   C.  206; 
Cummings  v.  Leopard,  4  Kulp  430;  City  v.  Hirsh,  i  Lane.  L.  Rev.  209. 
See  I  Vale  843. 

112  Wertzler  v.  Herchelroth,  8  Dist.  423;  Barlement  v.  Mecke,  22 
C  C.  126.    See  Hall  v.  Hornan,  16  Dist.  789. 

Contra — Stanbaugh  v.  Baker,  10  Dist.  79. 

113  Jervis  v.  McFarlan,  i  Chester  137. 

114  Zerbe  v.  Bewry,  3  Foster  14. 

115  May  4,  1852,  P.  L.  514,  i  Purd.  §3,  p.  3ii- 

116  Hartman  v.  Kottcamp,  2  York  215. 

117  Burgan  v.  Borough,  7  Kulp  561. 

118  Newcomb  v.  Miner,  S  Kulp  S6i. 

119  Hildreth  v.   Reilly,  2  Kulp  270. 
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davit.""  A  certiorari  will  not  be  quashed  for  a  formal  defect  in 
the  application  until  the  party  applying  for  the  writ  has  been 
ruled  to  perfect  it.'^^ 

e.  What  amendments  will  be  considered  as  made. 

Again,  amendments  of  the  record  which  would  have  been  al- 
lowed if  the  case  were  upon  appeal  will  be  considered  as  made.^^'' 
and  after  the  return  of  the  certiorari  and  the  removal  of  the  rec- 
ord, it  is  not  competent  to  make  amendments  founded  on  deposi- 
tions to  show  that  proper  service  of  the  summons  was  made,  espe- 
cially when  several  months  have  elapsed  and  the  time  has  passed 
for  an  appeal. ^^^ 

f.  Use  of  depositions. 

It  is  improper  practice  to  allow  depositions  to  be  taken  in  the 
common  pleas  to  be  read  on  a  hearing  of  exceptions  on  certiorari 
from  the  judgment  of  a  magistrate.^^*  When  the  plaintiff  has 
reason  to  believe  that  the  transcript  has  been  altered,  his  remedy 
is  to  rule  the  justice  to  produce  his  docket  in  court  for  inspec- 
tion."= 

152.     Hearing,  (qq) 

A  certiorari  must  be  heard  and  decided  at  the  term  to  which 
the  proceedings  of  the  justice  are  made  returnable.'^*  If  the  pro- 
ceedings appear  on  the  face  of  the  record  to  be  regular,  and 
jurisdiction  is  shown,  the  court,  in  general,  will  not  look  beyond 
the  face  of  the  magistrate's  return;"'  but  it  will,  sometimes,  to 

qq     I  Vale  835. 

120  Mars  Borough  v.  Norton,  15  Dist.  609. 

121  Peffer  v.  Beatly,  18  Dist.  173;  Kerr  v.  Martin,  122  Pa.  436. 

122  Tombler  v.  Buzzard,  4  North.  279. 

123  Burgan  v.  Miner's  Mills  Borough,  7  Kulp  561. 

124  Wilmington  Steamship  Co.  v.  Haas,  151  Pa.  113;  Cressman  v. 
Gearhart,  19  Dist.  245. 

125  Davenport  v.  Mahon,  6  Kulp  350. 

126  This  is  merely  directory;  the  court  does  not  lose  jurisdistion  by 
an  omission  to  do  so.  Stevenson  v.  L,awrence,  i  Brewst.  134;  Sheppard's 
Case,  6s  Pa.  34- 

127  Overseers  of  Coventry  v.  Cummings,  2  Dall.  114;  Curran  v.  At- 
kinson, I  Ash.  51;  Managers  of  the  Poor  v.  Zinck,  i  Ash.  64;  Moore 
V.  Messersmith,  2  Dist.  483;  City  of  Easton  v.  Cericola,  18  Dist.  196; 
Vanhorn  v.  Wilkes-Barre,  2  Luz.  L,.  R.  193;  L,uke  v.  Schleger,  3  Kulp 
505 ;  Dunbar  v.  Jones,  i  Ash.  215 ;  Penny  v.  Blakely,  31  P.  L.  J.  81 ; 
Fisher  v.  Nyce,  60  Pa.  107;  Beyerly  v.  Hunger,  i  Wood.  334;  Cart- 
wright  v.  Rooney,  I  Kulp  493. 
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prevent  injustice,  look  into  the  evidence  given  before  the  justice, 
though  that  need  not  be  set  out  at  length,  the  justice  being  only 
required  to  state  the  demand  and  the  nature  of  the  evidence  pro- 
duced in  support  of  it.^^*  For  some  purposes,  the  court  will  re- 
cive  parol  evidence — as,  where  there  is  reason  to  infer  corrup- 
tion or  partiality  on  the  part  of  the  justice,  in  refusing  to  hear 
material  testimony;^-*  where  a  want  of  jurisdiction  cannot  be 
otherwise  shown^^° — as,  where  one  justice  re-examines  a  matter 
already  determined  by  another  ;^'^  where  it  does  not  clearly  ap- 
pear whether  the  judgment  is  rendered  against  the  defendant, 
in  his  private  or  official  capacity,  as,  a  justice  of  the  peace,  who 
assigns  for  error  an  omission  of  the  notice  allowed  by  law  to  jus- 
tices of  the  peace  before  suit  instituted  ;^^^  and  where  it  is  alleged 
that  the  judgment  is  fraudulently  ante-dated.^'^  Matters  dehors 
the  record  must  be  brought  before  the  court  by  deposition,  not 
by  ex  parte  affidavit  ;^^*  and  the  parol  evidence  must  relate  to 
the  conduct  of  the  justice,  not  to  that  of  the  party  ;^^°  such  evi- 
dence will  not  be  admitted,  unless  the  justice  be  charged  with 
want  of  jurisdiction,  partiality  or  misconduct. ^^°  And  no  favor 
will  be  shown  to  a  defendant,  who  might  have  had  a  remedy  by 
appeal,  and  has  lost  it  by  his  own  laches  ;'^^  nor  will  the  court  go 

128  Buckmyer  v.  Dubs,  5  Binn.  29;  Jones  v.  Evans,  l  Bro.  209;  Sharpe 
V.  Watcher,  2  Dall.  ^T,  Vansciver  v.  Bolton,  2  Dall.  114. 

129  Worstall  V.  Meadowcroft,  i  Ash.  52  n;  Dunbar  v.  Jones,  i  Ash. 
21S;  Knight  V.  Parry,  i  Ash.  221;  McMullen  v.  Orr,  Phila.  342;  War- 
ren V.  Wells,  3  Luz.  L.  R.  III. 

130  Lehr  v.  Knauss,  4  North.  372;  Musser  v.  Simpson,  3  Dist.  565; 
Lansford  v.  Lutz,  11  Dist.  411;  Road  Commissioners  of  Mill  Creek  v. 
Flickinger,   51    Pa.   48. 

131  Burginhofen  v.  Martin,  3  Yeates  479;  Dumber  v.  Jones,  i  Ash. 
215 ;  Ohio  &  Pennsylvania  Railroad  Co.  v.  Brittain,  i  Pitts.  271 ;  John- 
son V.  Aylesworth,  3  Pitts.  237 ;  Sauser  v.  Werntz,  21  P.  L.  J.  IS ;  Torbert 
V.  Yocum,  2  Leg.  Chron.  319. , 

132  Fitzsimmons  v.  Evans,  i  Ash.  52  n. 

133  Shell  V.   McConnell,   i   Pears.  2T. 

134  Jones  V.  Pettit,  4  W.  N.  C.  14. 

135  Road  Commissioners  v.  Fickinger,  51  Pa.  48;  Fisher  v.  Nyce, 
60  Pa.  107. 

136  Lancaster  Agricultural  Park  Association  v.  Copland,  9  L.  Bar 
.66.  The  court  has  no  power  to  award  an  issue  to  try  disputed  facts. 
Pool  V.  Morgan,  10  W.  53.    See  Williams  v.  Moore,  3  Luz.  L.  R.  108. 

137  Morton  v.  Plowman,  Yeates  251;  Bradley  v.  Flowers,  4  Yeates 
436. 
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so  far  as  to  interfere  with  matters  properly  within  the  discretion 
of  the  justice.^^* 
153'    Judgment. (rr) 

a.  Judgment  of  common  pleas  is  final. 

The  judgment  of  the  common  pleas  on  the  certiorari,  whether 
of  afifirmance  or  reversal,  is  final;  and  no  writ  of  error  will  lie 
upon  it.^'*  But  this  applies  only  to  cases  where  the  justice's  jur- 
isdiction is  given  by  the  act  of  1810;^*°  and  a  writ  of  error  will 
lie  to  a  judgment  on  certiorari,  in  cases  of  summary  conviction, 
or  where  extraordinary  jurisdiction  is  given  by  special  statute.^*"^ 
Where  the  act  applies,  however,  it  covers  every  part  of  the  judg- 
ment on  the  certiorari,  whether  as  regards  reversal,  costs,  execu- 
tion or  any  other  matter.'-*^ 

b.  Certiorari  is  available  only  after  final  judgment. 

A  certiorari  can  only  be  available  to  remove  the  proceedings 
after  final  judgment.^*'  The  certiorari,  as  we  have  seen  else- 
where, brings  up  only  the  record,  and  the  notes  of  testimony 
showing  the  objections  made  by  parties  during  the  hearing  be- 
fore the  magistrate  are  no  part  of  it.^"  Furthermore  in  reversing 
a  justice  on  certiorari  the  common  pleas  cannot  order  restitution 
of  fine  and  costs  voluntarily  paid  by  the  defendant  before  issuing 
the  certiorari.^" 

c.  What  the  record  must  show. 

The  jurisdiction  of  the  justice  ovei:  the  person  of  the  defend- 
ant in  a  judgment  entered  by  default  must  appear  by  the  record,"' 

rr    I   Vale  848-869. 

138  Knight  V.  Parry,  i  Ash.  221. 

139  Act  of  1810,  §22,  S  Sm.  L.  171,  2  Purd.  §70,  p.  145 1 ;  Cozens  v. 
Dewees,  2  S.  &  R.  112;  Silvergood  v.  Storrick,  i  W.  532;  Johnson  v. 
Hibbard,  3  W.  12;  Borland  v.  Ealy,  443  Pa.  114;  Home  Protective  Asso- 
ciation V.  Reese,  47  Super.  Ct.  452;  Phoenix  Iron  Works  Co.  v.  Mullen, 
25  Super.  Ct.  547;  Adams  v.  Berge,  30  Super.  Ct.  422;  Huntingdon  & 
Broad  Top  R.  Co.  v.  Fluke,  32  Super.  Ct.  126;  Yost  v.  Yost,  38  Super. 
Ct.  464;  Borough  of  Mahanoy  City  v.  Wadlinger,  142  Pa.  308. 

140  Commonwealth  v.  Burkhart,  23  Pa.  521 ;  Phoenix  Iron  Works  v. 
Mullen,  25  Super.  Ct.  547. 

141  Zimmerly  v.  Road  Commissioners,  25  Pa.  134;  Commonwealth  v. 
Betts,  76  Pa.  465. 

142  Silvergood  v.  Storrick,   I  W.  532. 

143  Olmstead  v.  City  of  Corry,  12  Dist.  672. 

144  Appell  V.  Oppenheimer,  12  Dist.  602. 

14s    Commonwealth  v.   Shofuoski,  5   Dist.   784. 
146    Rea   v.  Titman,  14  C.  C.  651. 
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and  every  other  fact  needful  to  sustain  the  judgment.^*^  The  rec- 
ord, therefore,  must  show  that  the  plaintiff  appeared  at  the  hour 
named,"*  and  that  there  was  a  legal  service  of  the  summons."' 
If  the  record  fails  to  show  that  the  judgment  was  entered  at  the 
hour  fixed  by  the  summons,  or,  if  at  a  later  hour,  that  the  defend- 
ant did  not  appear  at  the  proper  time,  the  judgment  will  be  re- 
versed.^^''  A  still  more  common  cause  for  reversal  is  when 
the  record  shows  that  no  evidence  was  produced,  for  judgment 
cannot  be  entered  against  the  defendant  without  due  proof. ^^^ 
Likewise  a  judgment  against  a  garnishee  in  an  attachment  execu- 
tion for  default  of  answers  to  interrogatories  will  be  reversed  if 
the  record  does  not  show  that  they  were  filed ;  or  that  any  copy  or 
rule  to  answer  was  ever  issued  by  the  magistrate  or  served  on  the 
garnishee. ^°^  Lastly  a  judgment  will  be  reversed  whenever  the 
defendant  has  not  been  duly  notified.  He  is  entitled  to  five  days' 
notice  excluding  the  date  of  the  summons  in  computing  the 
time.^°' 

d.    Certiorari  in  actions  against  husband  and  wife. 

On  certiorari  in  an  action  of  debt  against  a  husband  and  his 
wife,  who  is  not  named  in  the  proceedings  nor  declared  by  the 
record,  a  nol  pros  may  be  entered  as  to  her  and  a  judgment  may 
be  taken  against  him  after  proof  that  he  made  a  distinct  promise 
to  pay.^^* 

154.    Execution. 

An  execution  will  not  be  allowed  for  costs  on  a  judgment 
reversing  the  judgment  of  a  justice.^^^  One  reason  for  this  rule 
is,  says  Wickham,  P.  J.,  "the  causes  for  reversal  or  certiorari  are 
usually  more  technical  than  meritorious.    The  unfortunate  loser 

147  Robbins  v.  Curly,  is  C.  C.  428. 

148  Courtright  v.  Harringar,  5  Kulp  372. 

149  Scheutzen  Verein  Assn.  v.  Schubach,  7  Kulp  136;  Dotendorf  v. 
Vasser,  3  North.  82;  Adams  v.  Anderson,  i  York  12. 

150  Clarke  v.  Vielkoonis,  7  Kulp  61. 

151  McCowan  v.  Ward,  6  Kulp  385;  Hallman  v.  Vickers,  8  Montg. 
96;  Eilenberger  v.  Bush,  3  North.  289;  Swartzbaugh  v.  Law,  I  York  207. 

152  Griffin  v.  Pittsburg  Supply  Co.,  6  Dist.  624. 

153  Bingham  v.  Redding,  19  C.  C.  200. 

154  Pearne  v.  Hutchins,  3  Kulp   190. 

155  Brennan  v.  Taylor,  2  W.  N,  C.  16;  Leone  v.  Hammond,  3  Dist. 
351;  Metz  V.  Ebersole,  3  Dist.  672;  Alexander  v.  Figley,  2  Dist.  167; 
Pennsylvania  Coal  Co.  v.  Ranck,  2  Chester  488;  Munshower  v.  Evans,  2 
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is  generally  punished  more  than  enough  for  ignorance  of  formal- 
ities on  the  part  of  the  justice  or  alderman  before  whom  the  case 
was  tried  without  being  burdened  with  the  costs  of  his  adver- 
sary's legal  strategy."  Nor  can  such  a  judgment  for  costs  be  en- 
tered by  rule  of  court.^^*  But  if  the  common  pleas  have  issued  an 
execution  therefor  the  supreme  court  cannot  interfere  because 
the  judgment  of  the  common  pleas  in  such  case  by  statute  is 
final.'"'  The  party  in  whose  favor  the  judgment  has  been  affirm- 
ed, may  also  take  a  scire  facias  against  the  bail,  upon  his  recog- 
nizance, who,  like  the  bail  on  a  writ  of  error,  is  liable,  without  any 
previous  process  being  had  against  the  principal. '^^  Where  the 
certiorari,  however,  is  non  pressed,  the  record  must  be  remitted 
to  the  justice,  to  be  proceeded  in ;  in  this  respect,  there  is  no  differ- 
ence between  a  certiorari  and  a  writ  of  error.'^' 

If  a  justice's  judgment  is  affirmed,  it  may  generally  be  en- 
forced by  execution  in  the  common  pleas,'^''  and  without  a  remit- 
titur.'^' Yet  restitution  has  been  declared  to  be  a  matter  of  grace 
and  not  of  right.'^^  But  if  a  garnishee  is  a  party  and  the  judg- 
ment is  affirmed  the  common  pleas  cannot  issue  an  execution 
against  him.'^^  And  unless  the  certiorari  operates  as  a  superse- 
deas a  writ  of  restitution  will  be  refused  if,  after  sale  on  execu- 
tion, proceedings  are  reversed.'^* 

155.    Appeals.    When  an  appeal  lies.(ss) 

In  a  former  chapter  were  set  forth  some  of  the  matters  re- 
lating to  appeals  from  justices  of  the  peace;  other  matters  re- 
lating more  especially  to  the  trial  of  such  appeals  and  the  inci- 

ss    2  Vale  5175. 
Chester  489;  Hartman  v.  Bechtel,  i  Wood.  140;  Boston  v.  McDaniel,  3 
Kulp  S14. 

Contra— Long  v.  Shelly,  10  Phila.  506;  Elton  v.  Stokes,  15  Phila.  208; 
Brown  v.  Boyle,  2  Kulp  50;  Robbins  v.  Whitman,  i  Dale  410;  Essler 
V.  Johnson,  25  Pa.  350;  Echoff  v.  Harlan,  i  Chester  loi. 

156  Metz  V.  Ebersole,  3  Dist.  672. 

157  Palmer  v.  Lacock,  107  Pa.  346;  Silvergood  v.  Storrick,  I  W.  532. 

158  Smith  V.  Ramsey,  6  S.  &  R.  S73. 

159  Welker  v.  Welker,  3  P.  &  W.  24;  Warner  v.  Moore,  3  Luz.  L. 
R.  108;  Tobin  v.  Griffith,  4  Luz.  L.  R.  114. 

160  Echoff  V.  Harlan,  i  Chester  loi ;  Rineheimer  v.  Weiss,  4  Kulp  279. 

161  Echoff  V.  Harlan,  i  Chester  loi. 

162  Schlager  v.  Nanticoke  Borough,  4  Kulp  244;  L,efBngwell  v.  City 
of  Wilkes-Barre,  4  Kulp  494.    See  Killeen  v.  Haddock,  4  Kulp  408. 

163  Rineheimer  v.  Weiss,  4  Kulp  279. 

164  Leibner  v,  Rupert,  10  Kulp  24. 
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dents  thereto  will  now  be  considered.  If  a  justice  has  jurisdic- 
tion, the  remedy  for  correcting  his  errors  is  by  appeal  ;^*°  if  the 
proceedings  are  irregular  the  remedy  is  by  certiorari  ;^^®  a  court  of 
equity  has  no  revisory  jurisdiction."'  Both  remedies  cannot  be 
taken  in  the  same  case;^^°  if  they  are,  the  appellant  will  be  held 
to  the  proceedings  first  begun.^^"  unless  the  court  permits  him 
to  make  his  election  between  the  two  remedies.^'"  In  that  case  the 
other  proceeding  is  quashed  or  withdrawn.^'^  Likewise  after 
the  judgment  of  a  justice  has  been  affirmed  on  certiorari,  an  ap- 
pal nunc  pro  tunc  will  not  be  allowed.^'^  In  harmony  with  this 
rule  the  entry  of  an  appeal  is  a  good  reason  for  quashing  a  cer- 
tiorari subsequently  issued  while  a  certiorari  regularly  issued  and 
served  bars  a  subsequent  appeal. ^'^  It  is  also  irregular  to  sue  out 
a  certiorari  pending  an  application  for  the  reinstatement  of  an 
appeal,  and  when  this  is  done  it  will  be  quashed  on  the  reinstate- 
ment of  the  appeal.^'*  An  effectual  or  abandoned  appeal,  how- 
ever, does  not  bar  a  certiorari. ^'°  The  appeal,  however,  must  be 
made  effective  by  filing  the  transcript  in  court.^'®  Again,  after 
a  judgment  of  revival  and  a  certiorari  to  the  original  judgment 
is  taken  out  by  the  defendant,  and  afterward  stricken  off,  this 
will  not  prevent  an  appeal  from  the  judgment  of  revival."' 

After  a  certiorari  has  issued  the  defense  cannot  be  set  up  that 
there  had  been  a  determination  of  the  plaintiff's  claim  in  another 

165  Quigney  v.  Quigney,  i  North.  20;  Dodson  v.  Bohan,  5  Kulp  94; 
Kerr  v.  Lowry,  2  Dist.  371. 

166  Lehighton  Borough  v.  Roth,  7  Dist.  426;  Rockwell  v.  Tupper,  7 
Super.  Ct.  174;  Hummell  v.  Hofiflicker,  7  Del.  423;  Hawk  v.  Walz,  7 
North.  100. 

168    Philadelphia    v.    Kendrick,    I    Brewst,    406;    Ward    v.    Harligan, 
I  W.  &  C.  72;  Hibbert  v.  Scull,  g  Del.  190. 
i6g    Ibid;  Russell  v.  Shirk,  3  C.  C.    See  Mills  v.  Rice,  I  Leg.  Rec.  126. 

170  Teter  v.  Cook,  2  C.  C.  171 ;  Ward  v.  Harligan,  i  W.  N.  C.  72. 

171  Ibid. 

172  Finley  v.  Smith,  7  C.  C.  661 ;  Wertzler  v.  Herchelroth,  (No.  2) 
8  Dist.  426;  Dehart  v.  Kerlin,  4  C.  C.  396;  Mullen  v.  Phoenix  Iron  Works, 
SI  P.  L.  J.  127. 

173  Wertzler  v.  Herchelroth,  (No.  2)  8  Dist.  426. 

174  Schlager  v.   Horn,  4   Kulp  357. 

17s  Bailey  v.  Jefferson  Township,  7  Dist.  550;  Wilcox  v.  Borough,  2 
Dist.  721 ;  Ross  v.  Brown,  7  C.  C.  142 ;  Commonwealth  v.  Fiegle,  2  Phila. 
215;  Wilcox  V.  Fowler,  2  Chester  497;  Covert  v.  Harrower,  2  Justice  i. 

176  Wilcox  v.  Knoxville,  12  C.  G.  641. 

177  Watson  V.  Wehrley,  2  Dist.  530. 
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suit,  an  appeal  is  the  proper  remedy.^^'  On  the  other  hand  it  has 
been  held  that  such  a  defense  goes  to  the  jurisdiction  of  the  jus- 
tice and  may  be  shown  by  parol  on  certiorari.^" 

If  the  judgment  of  a  magistrate  is  set  aside  on  certiorari  for 
want  of  legal  service,  the  plaintiff  may  bring  a  new  suit.^*"    Nor 
is  he  prevented  through  failure  to  pay  the  costs  incurred  in  the 
former  for  which  he  may  be  liable.^'^ 
156.    May  be  dismissed  at  any  time  for  lack  of  jurisdiction,  (tt) 

After  an  appeal  has  been  taken  if  it  should  appear  at  any 
time  that  the  justice  had  no  jurisdiction,  the  court  on  motion 
will  dismiss  the  action.^'^  Thus  a  transcript  which  fails  to  show 
where  a  summons  was  issued,  when  and  where  returnable,  will 
be  stricken  off  for  want  of  jurisdiction.^*^  But  when  a  partner 
in  a  judgment  obtained  before  a  justice  of  the  peace  has  ap- 
peared, pleaded  and  engaged  in  the  trial  in  the  common  pleas,  it 
is  too  late  for  him  to  allege  a  want  of  jurisdiction  from  lack  of 
proper  service  of  process  when  the  officer's  return  thereon  shows 
otherwise.^**  Again,  when  the  record  shows  suit  against  two  per- 
sons that  a  summons  was  "served  on  defendant,"  and  that  both 
parties  appeared,  the  court  has  no  right  to  assume  on  appeal  that 
the  second  name  was  added  to  the  record  after  making  the  af- 
fidavit for  appeal.^'^ 

On  the  trial  of  the  case  on  its  merits  a  mistake  in  the  form  of 
action  will  not  prejudice  either  party.^'°  But  the  plaintiff  is  lim- 
ited to  the  extent  of  his  claim  before  the  justice,^*'  and  interest 
thereon  since  instituting  the  suit.'**    A  verdict,  therefore,  for  a 

tt    2  Vale  5218. 

178  Morrison  v.  Lowery,  3  Lack.  L-  N.  109;  Overseers  v.  Cummings, 
2  Dall.  114;  Peiffer  v.  Loose,  5  C.  C.  657;  Mills  v.  Rice,  i  Leg.  Rec.  126. 

179  Light  V.  Ringler,  i  C.  C.  156;  Beynon  v.  Peterson,  7  Kulp  259; 
Stauffer  v.  Beetem,  18  C.  C.  605.  See  Haney  v.  Faust,  20  C.  C.  73 ;  Nalen 
V.  Burke,  12  C.  C.  490. 

180  Nissley  v.  Hoffman,  15  Dist.  271. 

181  See  Chap,  on  Costs,  §47. 

182  Moreland  Township  v.  Gardner,  109  Pa.  ji6;  O'Connell  v.  Na- 
tional Bank  of  Kennett  Square,  2  Chester  296. 

183  Hugg  V.  Green,  25  C.  C.  412. 

184  Bowell  V.  Gould,   130  Pa.  434. 

18s    Shelly  V.  Kuestner,  19  Super.  Ct.  219. 

186  Weiler  v.  Kershner,  log  Pa.  219. 

187  Hastings  v.  Hastings,  i  Lane.  L.  Rev.  77;  Kurr  v.  Brobst,  3 
Wood.  187;  Myers  v.  Filley,  12  Dist.  562. 

188  Shavir  V.  Squires,  153  Pa.  150. 
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larger  stun  must  be  remitted.^*'  Likewise,  if  the  plaintiff  set  up 
a  claim  for  damages  beyond  the  jurisdiction  of  the  justice,  and  a 
verdict  is  rendered  in  his  favor,  the  error  cannot  be  cured  by  al- 
lowing an  amendment  to  the  declaration.^*"  But  if  an  appeal  be 
tried  on  its  merits  without  regard  to  the  amount  of  the  plaintiff's 
claim  or  the  defendant's  set  off,  it  is  too  late,  after  the  testimony 
has  been  closed,  to  have  the  evidence  of  the  defendant's  set  off 
withdrawn  from  the  jury  because  it  exceeds  the  jurisdiction  of 
the  justice.^"^ 

The  court  has  no  power  to  open  a  judgment  entered  on  the 
transcript  of  magistrate.^*^  The  court,  however,  may  allow  the 
signature  of  a  justice  to  be  added  to  the  transcript  after  appeal 
to  which  he  had  attached  his  seal.^*^ 

157.  When  transcript  will  be  stricken  off.(uu) 

A  transcript  of  a  judgment  of  a  magistrate  will  be  stricken 
off  where  an  appeal  has  been  afterwards  perfected  within  twenty- 
one  days  from  the  date  of  the  judgment.  As  an  appeal  is  taken 
in  order  to  ascertain  in  whose  favor  judgment  should  be  render- 
ed,^** "it  would,  therefore,  be  incongruous  to  allow  the  mag- 
istrate's judgment  to  remain  in  full  force  as  a  lien  upon  the  real 
estate,  when  in  fact,  it  should  perhaps  have  been  rendered  for  the 
defendant."^*'  Where  a  justice's  transcript  is  delivered  to  a 
magistrate  of  another  county,  the  court  of  the  latter  county  may 
reverse  on  certiorari,  if  the  absence  of  jurisdiction  be  apparent 
on  the  face  of  the  record.^"* 

158.  Recognizance,  (vv) 

In  taking  an  appeal  there  must  be  a  personal  recognizance  of 
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189  Kurr  V.  Brobst,  2  Wood.  187. 

190  Linton  V.  Vogel,  98  Pa.  457. 

191  O'Ferrall  v.  Moore,  127  Pa.  234. 

192  Biemesderfer  v.  Dombach,  23  Lane.  L.  Rev.  213;  Eichenberg  v. 
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193  McCarl  v.  Carter,  52  P.  L.  J.  129. 

194  Stein  V.  Schwartz,  18  Dist.  859. 

19s  Myers  v.  Bott,  10  W.  N.  C.  259;  Berry  v.  Baker,  i  Browne  224; 
Rubinsky  v.  Patrick,  2  Dist.  69S';  Malinoski  v.  Gorski,  6  Kulp  210;  Eich- 
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the  appellant  ;^"  the  deposit  of  cash  or  a  certified  check  with  the 
justice  to  cover  the  costs  on  appeal  is  not  sufficient.^'*  But  if  the 
transcript  has  been  filed,  the  common  pleas  may  allow  a  recogni- 
zance to  be  filed  at  any  time  before  the  first  day  of  the  term  to 
which  the  appeal  should  be  filed,  even  though  the  rule  for  leave 
to  file  it  was  not  taken  until  twenty  days  after  judgment,  and 
thus  perfect  the  appeal. ^°*  As  we  have  seen  the  courts  are  liberal 
in  perfecting  irregular  appeals. '°''  If,  however,  money  only  has 
been  deposited  to  secure  the  cost  on  appeal,  and  no  recognizance 
has  been  taken,  there  is  none  to  perfect,  and  the  effect  of  allowing 
an  appeal  under  such  conditions  would  be  to  extend  the  time  for 
doing  so  in  violation  of  the  law.^"^ 

159.  Jurisdiction  of  set-off  on  appeal.(ww) 

On  an  appeal  the  common  pleas  has  no  jurisdiction  of  a  set  off 
beyond  the  jurisdiction  of  the  justice.^'"'  Yet  a  defendant  who 
failed  to  present  a  set  oflf  before  a  justice  may  prove  it  on  ap- 
peal.^"^  And  if  after  an  appeal  has  been  tried  on  its  merits  with- 
out regard  to  the  plaintiff's  claim  or  the  defendant's  set  off,  the 
evidence  of  the  defendant's  set  off  cannot  be  withdrawn  from  the 
jury,  because  it  exceeds  the  jurisdiction  of  the  justice.^"* 

160.  Who  may  appeal. 

Under  the  act  of  March  20,  1845,^°°  the  defendant  may  appeal 
in  all  cases  in  which  the  plaintiff  would  have  the  same  right.'"* 
A  stakeholder  defendant  is  not  bound  to  appeal,  but  must  allow 
his  name  to  be  used  on  being  indemnified  against  costs.^"'  Special 
bail  also  have  the  right  to  appeal  from  a  judgment  against  them.'"" 
In  amicable  actions  also  before  a  referee  an  appeal  lies  from  the 

WW  2  Vale  5230. 

197  Kohl  V.  Allen,  12  Dist.  94;  Steam  Heat  &  Power  Co.  v.  Hutchin- 
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judgment  on  the  award.^""  A  constable,  by  the  act  of  1840, 
against  whom  judgment  has  been  rendered  for  not  paying  over 
money  collected  on  an  execution  may  appeal,  though  the  judg- 
ment is  without  stay.^^"  An  assignee  for  the  benefit  of  credi- 
tors, though  not  a  party  to  the  record,  may  appeal  from  the 
judgment;"^  indeed  since  this  act  either  he  or  the  plaintiff  may 
appeal.^"  In  a  judgment  against  husband  and  wife  since  the  act 
of  1898  separate  appeals  must  be  taken  out  by  them.'*"  If 
separate  judgments  are  entered  against  garnishees  in  at- 
tachment execution  proceedings  against  a  nonresident,  they  can 
appeal,  but  not  jointly.^^*  The  agent  of  a  party  against  whom 
judgment  is  returned  may  take  an  appeal,  and  as  the  justice  is  the 
judge  of  the  agent's  authority  this  need  not  appear  on  the  rec- 
ord, it  being  presumed  that  it  was  satisfactorily  shown.^^^  A 
minor  who  personally  signs  the  affidavit  and  bond  although  he 
has  brought  suit  by  a  procheim  ami,  may  take  an  appeal  ;^^®  in- 
deed more  generally  an  appeal,  and  not  a  certiorari  is  the  proper 
remedy  for  a  minor.^^'  Any  taxpayer  of  a  township,  borough, 
poor  district,  or  school  district  may  also  take  an  appeal  in  behalf 
of  such  municipality  from  the  judgment  of  a  justice  of  the  peace 
if  the  proper  municipal  officials  neglect  for  the  period  of  ten  days 
after  the  rendition  of  the  judgment  against  the  municipality,  to 
take  and  perfect  the  appeal  and  file  it  with  the  court  of  common 
pleas  of  the  proper  county.^^* 

161.    Appeal  notwithstanding  a  waiver,  (xx) 

An  appeal  taken  from  a  justice's  court,  notwithstanding  a 
waiver  of  the  right  of  appeal,  will  be  stricken  off.^^®  And  an  ap- 
peal from  the  judgment  of  a  justice  is  a  waiver  of  an  irregularity 
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in  the  jurisdiction,""  or  of  all  defects  in  the  service  of  legal  pro- 
cess.^^^  Likewise  an  appeal  from  the  judgment  of  a  justice  and 
going  to  trial  is  a  waiver  of  any  irregularity  in  the  service."^ 

162.  Appeal  from  judgment  on  sci.  fa. 

An  appeal  lies  from  a  judgment  on  a  scire  facias.^^^  And  in  a 
scire  facias  against  a  constable  to  recover  the  amount  of  an  exe- 
cution the  plaintiff  has  the  same  right."*  Also  in  a  scire  facias 
to  revive  a  judgment  an  appeal  lies  from  the  judgment  of  revival, 
though  the  defendant  has  previously  taken  out  a  certiorari  to  the 
original  judgment  which  has  been  stricken  off  by  the  court."* 

163.  Appeal  in  penal  cases. 

In  penal  cases  an  appeal  lies  from  a  judgment  for  a  penalty  un- 
less expressly  taken  away  by  the  act.*^^  But  an  appeal  from  a 
judgment  for  a  penalty  under  the  act  of  March  20,  1845,^^^'  for 
obstructing  a  highway  by  railroad  cars,  is  not  a  matter  of  right."' 

164.  In  cases  for  rent. 

In  an  action  by  a  landlord  against  his  tenant  for  rent  an  appeal 
lies,  otherwise  on  a  proceeding  to  default.'^*  And  in  a  proceeding 
by  a  tenant  against  his  landlord  to  compel  defalcation  of  the  ten- 
ant's claim  against  the  amount  of  rent  due,  the  landlord  has  the 
right  of  appeal,  though  the  tenant  has  no  right  of  appeal  under 
the  statute- =^° 

165.  When  appeals  will  not  be  allowed. 

When  it  appears  that  the  petitioner  violated  the  ordinance  on 
which  the  conviction  is  based  for  the  purpose  of  testing  its  val- 
idity, no  appeal  will  be  allowed  ;^'^  nor  from  a  judgment  of  non- 
220    Swain  V.  Bready,  19  Super.  Ct.  459. 

221  Wyoming  Co.  Treasurer  v.  Stark,  12  Dist.  378. 

222  Silley  V.  Burt,  21  Super.  Ct.  618.  But  see  Ross  v.  Brown,  7  C. 
C.    142. 
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224  Scott  V.  Kelso,  4  W.  &  S.  278. 
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226  Commonwealth  v.  Levy,  7  Phila.  303;  Commonwealth  v.  Ben- 
nett, 16  S.  &  R.  243.    But  see  Commonwealth  v.  Stokes,  4  Justice  163. 
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suit  entered  because  of  the  plaintiff's  failure  to  appear  in  person 
or  by  attorney;"^  nor  will  an  appeal  be  allowed  nunc  pro  tunc 
where  the  defendant  knew  that  the  judgment  has  been  entered 
and  failed  to  appeal  solely  through  his  own  fault  ;^°'  nor  will  an 
appeal  be  allowed  nunc  pro  tunc  because  the  appellant  avers  that 
he  was  ill  if  such  averment  is  denied  and  there  is  no  evidence 
produced  to  support  it."*  When  the  taking  of  an  appeal  is 
merely  for  the  purpose  of  delaying  the  plaintiff  and  giving  pri- 
ority to  others  the  court  may  distribute  the  proceeds  of  the  sale 
of  the  defendant's  property  on  another  judgment  so  as  to  defeat 
this  improper  use  of  the  appeal.^^° 

166.    Appeals  for  wages,  (yy) 

The  act  of  1876  ^^*  provides  that  in  all  cases  in  which  judgment 
shall  have  been  rendered  by  any  justice  of  the  peace  or  alder- 
man for  wages  of  manual  labor,  before  the  defendant  can  appeal 
her  or  his  agent  or  attorney  must  make  oath  that  the  appeal  is 
not  intended  for  delay,  but  that  he  believes  injustice  has  been 
done,  and  the  affidavit  shall  be  attached  to  and  sent  up  with  the 
transcript  of  appeal.  The  defendant  shall  also  give  good  and  suf- 
ficient bail  for  the  payment  of  the  debt  and  costs.  By  the  act  of 
1872  ^'^  the  amount  of  bail  required  in  such  appeals  shall  be  abso- 
lute for  double  the  amount  of  the  judgments  and  awards  and 
the  probable  amount  of  costs  accrued,  or  likely  to  accrue  with  one 
or  more  sufficient  sureties  conditioned  for  the  payment  of  the 
debt,  interest  and  cost  that  shall  be  recovered  against  the  appel- 
lant. The  transcript  must  show  that  the  suit  was  brought  for 
wages  of  manual  labor  to  bring  it  within  the  act  requiring  bail 
absolute  for  debt  and  interest,^^*  but  one  who  is  paid  an  annual 
salary  is  not  regarded  as  receiving  it  for  manual  labor.^''  And 
if  the  record  shows  a  claim  merely  for  work  and  labor,  the  de- 
fendant may  appeal  without  complying  with  the  conditions  im- 
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posed  by  the  law.^*"  The  affidavit  that  the  appeal  is  not  intended 
for  delay  is  also  an  essential  that  must  not  be  omitted.^*^ 

If  a  judgment  be  part  for  wages  and  part  for  other  matters, 
bail  for  the  whole  debt  must  be  entered  on  appeal. ^*^  If  there 
be  a  set  off  of  a  counter  claim  for  wages  and  judgment  is  ren- 
dered thereon,  the  plaintiflF  on  appealing  must  give  bail  for  the 
amount  of  the  set  off  and  interest  as  well  as  for  costs.^*^  Pay- 
ment of  the  costs  is  not  required,  but  only  that  they  be  secured."* 

If  an  affidavit  and  bail  ought  to  be  given  because  the  judgment 
was  for  wages  of  manual  labor,  and  is  not,  the  appeal  will  be 
stricken  off  ;^*^  but  if  the  transcript  does  ndt  show  that  the  judg- 
ment was  rendered  for  this  purpose,^*"  or  this  is  shown  by  deposi- 
tions, then  the  appeal  will  stand.^*'  These  rules,  however,  are 
subject  to  a  qualification.  When  the  bail  has  not  been  properly 
given  or  the  affidavit  has  not  been  properly  prepared,  leave  may 
be  given  to  fulfil  the  requirements  of  the  law.  Thus  a  recogni- 
zance which  did  not  show  that  it  was  "for  wages  of  manual 
labor"  was  amended.^*^  So  was  an  affidavit,  that  the  appeal  was 
not  taken  for  delay,  which  was  not  attached,  as  the  law  requires 
to  the  transcript.^*"  More  generally  if  the  transcript  shows  any 
uncertainty  concerning  the  nature  of  the  plaintiff's  claim,  the  de- 
fendant will  be  permitted  to  file  the  required  affidavit  nunc  pro 
tunc.^^"  But  an  appellant  who  fails  to  file  his  transcript  within 
the  statutory  period,  through  an  erroneous  assumption  not  in- 
duced by  any  action  of  the  magistrate  that  he  would  file  it  for  the 

240  Cochran  v.  Douglass,  25  P.  L.  J.  120;  Ely  v.  Stanton,  120  Pa. 
532.  See  Woodruflf  v.  James,  2  W.  N.  C.  50;  Reichard  v.  Duryer,  10 
W.  N.  C.   189. 

241  Flegal  V.  Dottera,  i  Dist.  190;  Heindel  v.  Bruau,  8  York  141. 

242  Davenport  v.  Searfoss,  13  At.  956;  Murrey  v.  Todd,  i  Chester 
SI- 

243  Felpel  V.  Hershour,  128  Pa.  587. 

244  Gainer's  Appeal,  8  Luz.  L.  R.  329.  See  Gwyllyn  v.  Plymouth  Coal 
Co.,  3  Kulp  100. 

245  Davidson  v.  Markley,  i  C.  C.  594;  Gordon  v.  Snyder,  2  Kulp 
308;  Swallow  V.  Red  Ash  Coal  Co.,  2  Kulp  333. 

246  Glahn  v.  Peeler,  7  Kulp  284. 

247  Blanchard  v.  Coxe,  s  Kulp  451;  Mee  v.  Kurtz,  2  Chester  63. 

248  Womelsdorf  v.  Heifner,  104  Pa.  i. 

249  Schrack  v.  Herlacher  &  Co.,  17  Dist.  594. 

250  Reagan  v.  Stetler,  3  Kulp  504;  Thomas  v.  Pyle,  2  Chester  295; 
Kuebler  v.  Quigley,  9  Montg.  47;  Steever  v.  Shaffstal,  10  Kulp  252. 
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appellant,  is  so  negligent  that  he  will  not  be  permitted  to  perfect 
his  appeal  nunc  pro  tunc.^"^ 

When  several  individuals,  who  have  been  separately  convicted 
in  different  actions  before  a  justice  of  the  peace,  take  a  joint 
certiorari  to  the  common  pleas  which  affirms  the  conviction  in 
such  form  as  to  the  individual  judgments  that  had  been  rendered 
in  each  case,  they  cannot  maintain  a  joint  appeal  to  the  superior 
court.^°^ 

251  Burkhardt  v.  Luker,  17  Dist.  247. 

252  Durbin  v,  Commonwealth,  45  Super.  Ct.  156;  Commonwealth  v. 
SchoUenberger,  17  Super.  Ct.  218;  May's  Estate,  22  Super.  Ct.  ^T,  Sam- 
son's Estate,  22  Super.  Ct.  93.    See  §160. 
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I.    Final  as  distinguished  from  interlocutory  costs. 

Incident  to  the  judgment  are  costs,  or  allowances  to  a  party 
for  expenses  incurred  in  conducting  his  suit,  or  for  which  he 
is  responsible  to  the  officers  of  the  court  for  services  rendered  to 
him.  They  called  final,  in  contradistinction  to  interlocutory 
costs,  or  such  as  are  awarded  on  interlocutory  matters  arising 
in  the  course  of  the  suit,  and  which  have  already  been  considered 
whilst  treating  of  the  matters  to  which  they  relate.    The  former, 
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or  such  as  depend  on  the  final  event  of  the  suit,  is  the  subject 
of  the  present  chapter. 

I.    Of  the  Plaintiff's  Costs. 
2.    Right  to  costs  in  general,  (a) 

No  costs  were  recoverable  either  by  the  plaintiff  or  defendant, 
at  common  law  ;^  they  are  exclusively  a  creature  of  statute.^  But 
though  not  given  eo  nomine,  they  were  always  considered  and  in- 
cluded in  the  quantum  of  damages,  in  all  actions  in  which  dam- 
ages were  recoverable;  and  the  plaintiff,  if  he  obtained  a  verdict 
in  such  action,  was,  in  effect,  allowed  his  costs  and  expenses; 
for  the  jury  always  computed  them  in  damages.'  But  the  de- 
fendant was  wholly  without  remedy,  at  common  law,  for  any 
expenses  he  had  been  put  to,  if  he  had  a  verdict,  or  the  plaintiff 
were  nonsuit;  the  amercement  to  which  the  plaintiff  was  sub- 
ject, in  such  case,  pro  falso  clamore  suo,  going  entirely  to  the 
king.  This  was  remedied,  however,  in  the  case  of  plaintiffs,  by 
the  statute  of  Gloucester,  6  Edw.  I.,  c.  i,*  which  provided  that 
the  plaintiff  should  recover  the  costs  of  his  writ  purchased,  "in  all 
cases  where  the  party  is  to  recover  damages."  Although  the 
statute  only  makes  mention  of  the  costs  of  the  writ  purchased, 
yet  by  a  liberal  interpretation,  it  has  been  extended  to  all  the 
legal  costs  of  a  suit.'  And  the  statute  embraces  not  only  all 
cases  in  which  damages  were  recoverable  at  common  law,  or  were 
given  by  that  statute,  but  cases  in  which  damages  are  given  by 
a  subsequent  statute,  though  costs  be  not  expressly  mentioned 
therein  f  as,  in  assumpsit,  covenant,  debt  on  contract,  case,  trover, 
trespass,  assault  and  battery,  replevin,  ejectment,'  dower  unde 
nihil  habet,  &c.  f  and  where,  by  a  subsequent  statute,  double  or 

a    2  Vale  4500. 

1  Commonwealth  v.  Johnson,  5  S.  &  R.  igg;  Maus  v.  Maus,  10  W.  88; 
Kneass  v.  Schuylkill  Bank,  14  Fed.  Cas.  746;  Day  v.  Woodworth,  13  How. 
372. 

2  Stewart  v.  Baldwin,  I  P.  &  W.  461 ;  Hoffman  v.  Slossan,  ?  W.  &  S. 
36;  Wickersham  v.  Fetrow,  5  Pa.  261;  Ex  parte  Shick,  i  Pears.  266; 
Bressler's  Petition,  6  Dist.  656. 

3  AUer  V.  Shurts,  2  Harrison  188. 

4  Rob.  Dig.  107. 

5  2  Inst.  288;'  Witham  v.  Hill,  2  Wils.  91. 

6  Creswell  v.  Hoghton,  6  T.  R.  359;  Tyte  v.  Glode,  7  T.  R.  268. 

7  Postens  V.  Postens,  3  W.  &  S.  183.  A  conditional  verdict  in  eject- 
ment carries  costs.    Bradley  v.  O'Donnell,  40  Pa.  479. 

8  Barnett  v.  Barnett,  16  S.  &  R.  55;  Hillyer  v.  Larzelere,  10  Johns. 
216. 
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treble  damages  are  given,  where  single  damages  were  before  re- 
coverable.' 

3.    Statute  of  Gloucester.(b) 

In  any  case  in  which  damages  would  have  been  recoverable 
at  common  law,  the  plaintiff  is  entitled  to  costs,  though  a  new 
remedy  be  provided  by  statute,  as,  in  an  appeal  under  the  plank- 
road  law  ;^'  but  in  such  case,  no  costs  are  recoverable  in  proceed- 
ing before  the  freeholders,  not  being  given  by  any  statute;^''  so, 
no  costs  are  recoverable  in  a  proceeding  to  assess  railroad  dam- 
ages, unless  damages  be  awarded,  and  the  report  confirmed. ^^ 
In  an  action  of  debt  upon  a  statute,  by  a  party  aggrieved,  for  a 
certain  penalty,  the  plaintiff  recovers  costs,  though  not  specially 
given  by  the  act  under  which  the  action  is  brought;^*  but  no 
costs  are  recoverable  by  a  common  informer,  or  prosecutor  qui 
tam,  unless  costs  are  expressly  given  by  the  act  imposing  the 
penalty.^'  The  reason  of  this  distinction  is,  that  in  the  one  case, 
a  right  to  the  penalty  vests  in  the  party  aggrieved  from  the  mo- 
ment the  offense  is  committed,  for  the  detention  of  which  he  is 
entitled  to  damages ;  in  the  other,  there  is  no  interest  until  judg- 
ment, and,  therefore,  no  illegal  detention.  The  statute  of  Glou- 
cester did  not  extend  to  cases  in  which  no  damages  were  re- 
coverable at  common  law,  as  in  partition,^*  scire  facias,'^'  audita 
querela,^'  writs  of  error,  &c.,'*  nor  to  cases  in  which  the  king 
was  plaintiff ;  therefore,  in  an  action  at  the  suit  of  the  common- 
wealth, no  costs  are  recoverable,  unless  specially  given  by  sta- 

b    2  Vale  4472. 

9    Lawson  V.  Storie,  i  Salk.  205. 

11  Beardsley  v.  Honesdale  &  Delaware  Plank  Road  Co.,  5  Clark  306. 

12  Tripp  V.  Carbondale  &  Providence  Turnpike  &  Plank  Road  Co.,  i 
Luz.  L.  Ob.  50. 

13  Ex  parte  Shick,  i  Leg.  Gaz.  62.  And  see  Philadelphia,  Germantown 
&  Norristown  Railroad  Co.  v.  Johnson,  2  Wh.  275 ;  Herbein  v.  Philadel- 
phia &  Reading  Railroad  Co.,  9  W.  272 ;  Beebe  v.  Newark,  24  N.  J.  Law  47 ; 
Bethlehem  Borough  v.  Connolly,  3  Montg.  142. 

14  Jackson  v.  Calesworth,  i  T.  R.  71 ;  Norris  v.  Pilmore,  i  Yeates  405 ; 
Ritchie  V.  Shannon,  2  R.  196. 

15  Shore  v.  Madisten,  i  Salk.  206;  Bull.  N.  P.  33;  Clark  v.  Dewey,  5 
Johns.  251. 

16  Stewart  v.  Baldwin,  i  P.  &  W.  461. 

17  Maus  y.  Maus,  10  W.  88. 

18  Qascoigne  v.  Whalley,  2  Dyer  193  b. 

19  Smith  V.  Sharp,  5  W.  292. 
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tute,  as  in  quo  warranto,^"  mandamus,''^  in  suits  on  the  bonds  of 
public  officers/^  and  many  other  cases,  in  which  costs  are  ex- 
pressly given. 

The  statute  of  Gloucester  is  still  in  force  and  authorizes  the 
recovery  of  full  costs  where  damages  are  recovered  in  a  com- 
mon law  forum  unless  this  right  be  restricted  by  statute.^^  It 
matters  not  that  the  damages  are  only  nominal.^*  As  however 
the  right  to  costs  is  statutory,  unless  this  exists  the  successful 
party  cannot  recover  them.^^  In  various  cases  they  have  not 
been  recovered  because  the  statutory  right  did  not  exist.^*  They 
cannot  be  imposed  by  a  rule  of  court.  " 

4.    Costs  de  incretnento. 

After  the  statute  of  Gloucester,  the  judges  began  to  make  it 
a  rule,  for  the  better  execution  of  the  statute,  that  the  jury  should 
tax  the  damages  and  costs  separately;  and  when  it  was  evident 
that  the  costs  given  by  the  jury  were  too  little  to  answer  the  costs 
of  the  suit,  the  plaintiff  prayed  that  the  officer  might  tax  the 
costs  inserted  in  the  judgment;  and  this  was  the  origin  of  costs 
de  incremento.^*  Thus,  in  giving  their  verdict  in  actions  of  debt 
or  ejectment,  the  jury  say  they  find  for  the  plaintiff  six  cents 
damages  and  six  cents  costs,  in  order  that  the  court  may  con- 
sistently add  the  increase  of  costs  to  the  damages.  In  cases 
where  the  verdict  is  for  damages,  they  find  so  much  damages 
and  six  cents  costs.^^  In  ejectment,  the  plaintiff  is  entitled  to 
costs,  if  he  obtain  a  verdict;  and  costs  are  awarded  by  the  court 
on  reports  of  referees,  though  they  are,  in  Pennsylvania,  sel- 
dom or  never  specified  in  ejectment  causes.*"  When  the  jury  are 
ex  officio  bound  to  give  costs,  and  omit  to  do  so,  the  court  may 
supply  the  deficiency;*^  and  if  the  jury  assess  costs  in  a  case 

20  Act  June  8,  1893,  §§i6,  17,  P.  L.  348,  3  Purd.  §§i6,  17,  p.  2429. 

21  Act  June  14,  1836,  §§ii,  12,  P.  L.  625,  3  Purd.  §11,  p.  3745^ 

22  Act  16  April,  184s,  P.  L,.  534,  i  Purd.  §2,  p.  1209. 

23  Bennage  v.  Union  County,  22  C.  C.  342;  Black's  Appeal,  106  Pa.  344 

24  Ibid. 

25  Bressler's  Petition,  6  Dist.  656;  Hotchkiss  v.  Harvey,  25  C.  C.  80. 
36  Ex  parte  Shick,  i  Leg.  Gaz.  62,  2  Vale  4472. 

27  Braintrim  Independent  School  District,  23  C.  C.  510. 

28  Gilb.  C.  P.  267. 

29  Brack.  L.  Mis.  196. 

30  Harvey  v.  Snovir,  i  Yeates  156. 

31  Zell  v.  Arnold,  2  P.  &  W.  292;  Bellas  v.  L,evy,  2  R.  21. 
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in  which  they  are  not  recoverable,  the  judgment  is  to  be  entered 
without  costs.'^ 

5.    What  does  "costs"  mean?(c) 

What  does  the  term  "costs"  mean?  Ordinarily  it  includes 
the  officer's,  fees  as  well  as  the  party's  own  charge  for  wit- 
nesses'' and  depositions,'*  an  attorney  fee  is  allowed  in  actions 
of  debt.'°  also  in  favor  of  the  garnishee  on  the  discontinuance 
of  an  attachment  execution,''  a  stipulated  attorney's  commis- 
sion," fees  of  struck  juries,"  fees  of  jurors  drawn  at  a  former 
court  and  continued  over,'"  expense  of  a  jurat  to  a  bill  of  costs,*" 
expense  of  a  vew,*^  the  arbitrator's  fees  in  a  submission,*''  and  the 
hire  of  the  room  for  the  meetings;*'  the  expense  of  executing  a 
commission  in  a  distant  state  in  taking  depositions,**  a  certified 
copy  of  proceedings  in  bankruptcy  needful  to  sustain  the  plain- 
tiff's cause;*'  one  affidavit  where  a  separate  bill  for  each  term 
is  made  and  filed  at  the  same  time  where  an  affidavit  to  each 
bill.*"  Lastly,  unless  the  court  otherwise  orders  a  plaintiff  can- 
not secure  the  return  of  costs  which  he  voluntarily  paid  to  the 

c    2  Vale  4491. 

32  Sneively  v.  Weidman,  i  S.  &  R.  517;  Lentz  v.  Stroh,  6  S.  &  R.  34; 
Allen  V.  Flock,  2  P.  &  W.  159. 

33  Delong  V.  Railroad  Co.,  i  Wood.  195. 

34  Oxley  V.  Arnold,  32  P.  L,.  J.  395 ;  Freeland  v.  Pennsylvania  R.  Co., 
2  Pears.  74;  O'Donnell  v.  Burke,  2  Chester  332. 

35  Kemp  v.  Kemp,  i  Wood.  189.  See  Statement  Law  of  March  21, 
1806,  4  Sm.  L,.  326.  See  Trustees  v.  Van  Reed,  i  Wood.  78.  See  also 
§84. 

36  Griffiths  V.  StadtmuUer,  9  W.  N.  C.  348.  In  mandamus  under  the 
act  of  June  8,  1893,  P.  L.  345,  3  Purd.  §9,  p.  2427,  an  attorney  fee  of  $3 
is  taxable,  as  in  actions  at  law,  and  not  of  $25,  as  in  equitable  actions. 
Commonwealth  v.  York,  18  Dist.  1084. 

37  Hook  V.  Montgomery,'  7  C.  C.  268.  See  Miller  v.  Miller,  147  Pa. 
S4S;  Lauer  Brewing  Co.  v.  Chimelewski,  28  C.  C.  629;  Williamson  v. 
Wenner,  29  C.  C.  331. 

38  Speehleman  v.  Strasburg,  8  C.  C.  182. 

39  Sherer  v.  Hodgson,  i  Binn.  535. 

40  DeHaven  v.  Merath,  7  C.  C.  388. 

41  See  §85. 

42  Lindsay  v.  McConnell,  11  W.  N.  C.  173. 

43  Butcher  v.  Scott,  i  Clark  311. 

44  Bancroft  v.  Freeman,  7  W.  N.  C.  64.  See  Lynch  v.  Wood,  I  Dall. 
310. 

45  Shamo  v.  Ziegler,  i  Leg.  Rec.  iig. 

46  Roberts  v.  Clemens,  11  Dist.  530. 
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prothonotary  after  a  verdict  against  him  and  which  he  had  dis- 
tributed, even  though  after  subsequent  appeal  and  reversal  he 
secures  a  verdict  and  judgment.'" 

6-    Costs  in  scire  facias. 

The  right  to  recover  costs  in  scire  facias  depends  on  the  statute 
of  8  &  9  Wm.  III.,  c.  II,**  which  provides  that  "the  plaintiff  ob- 
tained judgment,  or  any  award  of  execution,  after  plea  pleaded, 
or  demurrer  joined  therein,  shall  likewise  recover  his  costs  of 
suit."  Under  this  statute,  there  can  be  no  recovery  of  costs, 
where  the  defendant  suffers  judgment  to  go  against  him  by  de- 
fault, for  want  of  an  affidavit  of  defense;*"  but  where  defense 
is  taken,  costs  are  recoverable  on  every  proceeding  by  scire 
facias,  as  if  it  were  an  original  suit.^"  Costs  on  scire  facias  upon 
a  mortgage  is  expressly  given  by  the  act  of  1705;^^  but  the 
judgment  is  exclusively  de  terrisf^  the  mortgagor,  however, 
may  stipulate  for  the  payment  of  an  attorney's  commission  for 
collection,  as  part  of  the  costs  of  suit,^^but  such  commissions 
must  be  included  in  the  judgment,  or  they  are  irrecoverable.'* 
Where  a  terre-tenant  comes  in  and  takes  defense  to  a  scire 
facias  to  revive  a  judgment,  and  fails,  the  proper  judgment  is 
de  terris,  as  to  the  debt,  and  against  the  person,  as  to  the  costs.'' 
The  payment  of  costs  in  actions  of  scire  facias  upon  mechanic's 
claims  is  provided  for  by  the  act  of  1901  f'  and  they  are  payable 
out  of  the  fund,  though  not  prosecuted  to  judgment  at  the  time 
of  a  sheriff's  sale:''  but  as  the  proceeding  is  exclusively  in  rem, 
the  contractor  is  not  personally  liable  for  the  costs."    The  act  of 

47  Prefer  v.  Peters,  27  C.  C.  265. 

48  Rob.  Dig.  140.    See  §33. 

49  Renschler  v.  Harres,  Bright.  Costs  184  n;  McCoy  v.  Loughery,  2 
W.  N.  C.  S2I ;  Holden  v.  Winslow,  19  Pa.  449. 

50  Haskins  v.  Low,  17  Pa.  64. 

51  I  Sm.  L.  59,  2  Purd.  §209,  p.  1195. 

52  Wickersham  v.  Fetrow,  S  Pa.  260. 
53'    Ruling  V.  Drexell,  7  W.  128. 

54  Mahoning  County  Bank's  Appeal,  32  Pa.  159;  McAllister's  Appeal, 
59  Pa.  204.  And  see  Schmidt's  Appeal,  82  Pa.  524;  Faulkner  v.  Wilson,  3 
W.  N.  C.  339. 

55  Haskins  v.  Low,  17  Pa.  64. 

56  June  4,  §37,  P.  L.  448,  3  Purd.  §49,  p.  2497. 

57  McLaughlin  v.  Smith,  2  Wh.  122.  In  such  case,  the  court  will  stay 
proceedings  on  the  scire  facias.    Matlack  v.  Deal,  i  Miles  254. 

58  Dickinson  College  v.  Church,  i  W.  &  S.  465. 
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1836"°  gives  costs  in  a  case  in  which  judgment  is  entered  on  a 
bond  with  a  collateral  condition,  and  a  scire  facias  is  sued  out 
to  recover  for  subsequent  breaches.^"  The  statute  8  &  9  Wm. 
III.j  also  gives  costs  in  actions  of  waste  against  tenants  for  life 
or  years  (who  were  not  embraced  by  the  statute  of  Gloucester), 
where  the  plaintiff  recovers,  after  plea  pleaded  or  demurrer 
joined. 

Costs  cannot  be  taxed  against  the  plaintiff  on  a  scire- facias  to 
revive  unless  all  the  defendants  succeed  in  their  defense.**  Where 
several  writs  of  scire  facias  are  issued  on  an  apportioned  lien 
against  adjoining  buildings  owned  by  one  person,  which  are  arbi- 
trated at  the  same  before  the  same  arbitrators,  each  house  is 
liable  for  the  costs  accruing  in  collecting  the  claim  against  it, 
including  arbitrators'  fees  in  each  case.*^  If  the  bail  have  oc- 
casioned costs  in  the  scire  facias  by  delaying  the  surrender  of 
the  principal  until  after  the  return  of  the  capias  ad  satisfacien- 
dum and  the  issuing  of  the  scire  facias,  it  is  proper  that  the  bail 
should  pay  the  costs  thus  occasioned.®' 

Where  in  a  scire  facias  on  a  judgment  there  is  judgment 
against  some  of  the  defendants  by  default,  and  in  favor  of  others, 
the  latter  are  entitled  to  recover  costs  against  the  plaintiff  under 
the  statutes  8  &  9  William  III.,"*  c.  ir,  §4.  On  a  scire  facias  sur 
judgment  against  several  defendants  and  judgment  against  all 
but  one  defendant,  the  latter  is  not  entitled  to  a  judgment  for 
costs  against  the  plaintiff.''^  If  the  defendant  in  a  scire  facias 
pay  the  debt  and  interest  before  a  plea  is  pleaded  or  demurrer  is 
joined,  there  can  be  no  judgment  against  him  for  costs.®*  Nor 
can  plaintiff  release  a  defendant  from  the  payment  of  office 
costs  and  fees.®'  And  where  the  plaintiff  on  notice  to  the  sheriff 
attends  the  inquisition  and  examines  witnesses  and  then  with- 
draws the  writ,  the  defendant  is  liable  for  the  costs  to  the  time 

59  Act  14  June,  1836,  P.  L.  638,  l  Purd.  §§29-31,  p.  473. 

60  See  II  East  387. 

61  Swallow  V.  Ives,  4  Lane.  L.  Rev.  300. 

62  Miller  v.  Diflfenbach,  lo  Lane.  Bar  144. 

63  Commonwealth  v.  Mecolic,  12  Dist.  623. 

64  Steele  v.  Lineberger,  72  Pa.  239. 
6s  Freyman  v.  Bean,  6  Montg.  163. 

66  Duquesne  Bank  v.  Mills,  32  P.  L.  J-  213;  McCoy  v.  Loughery,  11 
Phila.  302. 

67  Moyer  v.  Opie,  i  Leg.  Rec.  359;  Dodson  v.  Born,  7  Kulp  122.    See 
Commonwealth  v.  Hartman,  11  Lane.  L-  Rev.  89. 
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of  meeting,  and  the  plaintiff  to  all  subsequent  costs  of  the  pro- 
ceeding. °* 

7.  In  partition. (d) 

Prior  to  the  passage  of  the  act  of  1835,*°  costs  were  not  recov- 
erable in  an  action  of  partition.'"'  That  act  provides  that  the 
costs  in  partition  shall  be  paid  by  all  the  parties  in  proportion 
to  their  several  interests;  and  that  the  costs  of  publication  of 
summons,  and  notice  of  inquisition,  shall  be  paid  out  of  the 
estate.  Under  this  act,  the  demandant,  who  has  recovered  a 
verdict  and  judgment,  is  entitled  to  a  demand  from  the  defendant 
a  proportion  of  the  costs  of  subpoenaing  and  the  attendance  of 
witnesses.^^  The  act  of  1864'^  is  more  extensive  in  its  provis- 
ions; it  enacts  that  the  costs  in  partition,  "with  a  reasonable  al- 
lowance to  the  plaintiff  for  counsel  fees,  to  be  taxed  by  the 
court,  or  under  its  direction,  shall  be  paid  by  all  the  parties,  in 
proportion  to  their  several  interests."  This  embraces  the  ex- 
pense of  the  partition  proper;  but  not  a  counsel  fee  for  litiga- 
tion;'* it  only  extends  to  services  in  procuring  searches,  formal 
motions,  and  the  preparation  of  papers  and  conveyancing.''* 
While  the  court  under  this  act  may  be  called  on  to  fix  a  reason- 
able counsel  fee  for  the  plaintiff's  counsel  in  partition,  the  duty  is 
not  thereby  imposed  on  the  court  in  the  first  instance  of  taxing 
the  sheriff's  costs.'* 

8.  In  feigned  issues,  (e) 

In  feigned  issues  at  law,  except  sheriffs,"  the  costs  follow  the 
verdict  and  judgment,  which  cannot  be  prevented  by  any  rule 
of  court;''  but  the  costs  of  the  feigned  issue  are  in  the  discre- 

d    7  Vale  20172. 
e    4  Vale  10348. 

68  Van  Storch's  Estate,  5  Kulp  389. 

69  Act  II  April,  183s,  P.  L-  200,  3  Purd.  §19,  p.  3411. 

70  Stewart  v.  Baldwin,  i  P.  &  W.  461. 

71  St.  Peter's  Church  v.  Zion  Church,  2  Clark  349. 

72  Act  27  April,  1864,  P.  L.  641,  3  Purd.  §121,  p.  3455. 

73  Snyder's  Appeal,  54  Pa.  67;  fidelity  Ins.  &  Trust  Co.'s  Appeal,  108 
Pa.  339;  Luzerne  B.  &  L.  Assn.  v.  People's  Bank,  143  Pa.  121;  Weber's 
Estate,  18  Dist.  243;  Beyer's  Estate,  2  North.  166. 

Contra, — Evans'  Estate,  8  Lane.  L.  Rev.  404. 

74  Grubb's  Appeal,  82  Pa.  21. 

75  Bell  v.  Reel,  8  Dist.  346. 

76  See  §12. 

77  Black's  Appeal,  106  Pa.  344;  ^arrard  v-  ?ook,  I  Woo^.  40$. 
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tion  of  the  court."  Thus  if  a  sherifif  be  made  party  to  an  issue 
to  try  the  right  to  money  made  by  him  on  an  execution,  and  the 
issue  be  found  against  him,  he  is  liable  for  the  costs."  But  as 
the  fixing  of  the  parties,  in  order  to  give  form  to  the  issue,  is 
a  mere  matter  of  arbitrary  arrangement,  parties  who  have  no  real 
interest  in  the  question  to  be  tried,  will  not  be  subjected  to  the 
costs ;  the  court  will  seek  out  those  who  have  taken  an  active  part 
in  the  contest,  and  compel  them  to  pay  the  expenses  of  the  liti- 
gation.'" And  where  feigned  issues  are  directed  to  try  disputed 
facts  arising  on  the  distribution  of  the  proceeds  of  a  sherifif's 
sale,  the  costs  of  forming  and  trying  the  issues  will  be  apportion- 
ed among  the  several  creditors.'^ 

g.    In  garnishee  proceedings. 

A  garnishee  in  an  attachment  execution  is  not  liable  for 
costs  ;'^  unless  more  be  found  in  his  hands  than  he  had  admitted 
by  his  plea  or  answer;*'  or  he  pleads  a  false  plea.**  If  therefore 
a  plaintiff  in  an  attachment  execution  fails  to  recover  more  from 
a  garnishee  than  is  admitted  in  his  answer,  the  garnishee  is  en- 
titled out  of  the  funds  in  his  hands  to  legal  costs  and  counsel 
fees.'"  Again,  a  garnishee  in  attachment  is  entitled  to  recover 
costs  if  the  plaintiff,  not  satisfied  with  his  interrogatories,  puts 
the  case  at  issue  and  then  suffers  a  non-suit.'*  And  if  the  fund 
in  the  garnishee's  possession  is  legally  exempted  from  at- 
tachment, the  plaintiff  is  liable  for  costs  including  an  allowance 
to  the  garnishee  of  counsel  fees.''  If  the  garnishee  has  no  funds 
the  plaintiff  alone  is  liable  for  the  costs."    A  garnishee  in  an  at- 

78  Peters  v.  Shaner,  i  Del.  252. 

79  Hippie  V.  Hoffman,  2  W.  85. 

80  Dotts  V.  Fetzer,  9  Pa.  88.  And  see  Steel  v.  Bridenbach,  7  W.  &  S. 
151- 

81  Cowden's  Estate,  i  Pa.  283. 

82  Barnes  v.  Bamberger,  ig6  Pa.  123;  Irwin  v.  Pittsburgh  &  Chicago 
R.  Co.,  43  Pa.  488;  Jackson  v.  Lloyd,  44  Pa.  82;  Kelly  v.  Downs,  3  Luz. 
L.  R.  232;  McGlynn  v.  McGlynn,  4  Kulp  8;  Heise  v.  Reynolds,  9  Lane. 
Bar  134;  Geist  v.  Hartraan,  11  C.  C.  40.    See  Chap.  3,  § 

83  Walker  v.  Wallace,  2  Dall.  113;  Wood  v.  Ludwig,  5  S.  &  R.  446. 

84  Foyle  V.  Foyle,  i  Phila.  182;  Herring  v.  Johnson,  s  Phila.  443.  See 
Harris  v.  Wainwright,  4  Penny.  361. 

85  Chambers  v.  Smith,  2  Chester  516. 

86  Hall  V.  Knapp,  i  Pa.  213. 

87  Ott  V.  Odenwelder,  15  Dist.  839. 

88  Warniche  v.  Seamen,  5  Kulp  428. 
21 


1264         Common  Law  Practice  in  Pennsylvania. 

tachment  execution  denied  haviiig  anything  in  his  hands  while 
another  plaintiff  filed  a  bill  of  discovery.  The  garnishee  was  al- 
lowed the  sum  paid  for  printing  his  answer.  An  attachment 
execution  was  issued  by  a  justice  and  the  garnishee  took  an  ap- 
peal. Nevertheless  he  was  not  entitled  to  have  a  counsel  fee 
taxed  as  part  of  the  costs  under  the  act  of  1891,*'  providing  for 
the  recovery  of  counsel  fees  in  cases  of  attachment  execution  or 
scire  facias  on  foreign  attachment.*"  Such  an  attachment  is 
not  an  attachment  execution  issued  out  of  a  court  of  record.'^ 

10.    In  devisavit  vel  non,  divorce,  etc. 

The  costs  of  an  issue  devisavit  vel  non  must  be  borne  by  the 
parties  to  it;  not  by  the  estate."^  In  proceedings  for  divorce 
the  court  may  award  costs  to  the  successful  party,°^  or  decree 
that  each  shall  pay  his  or  her  costs,  as  shall  appear  reasonable 
and  just;'*  or  impose  them  on  the  successful  party;""  or  render 
a  decree  that  it  shall  not  be  entered  until  costs  are  paid;'"  or 
that  the  defeated  party  shall  also  pay  the  stenographer's  bill  and 
an  additional  counsel  fee."  In  a  libel,  at  the  suit  of  the  wife,  if 
dismissed  with  costs,  a  fieri  facias  therefore  may  issue  against 
the  next  friend.'*  In  action  on  a  forfeited  recognisance,  it  is 
questionable  whether  any  costs  are  recoverable,  inasmuch  as 
the  commonwealth  neither  pays  nor  receives  costs,  unless  special- 
ly directed  by  act  of  assembly."     The  act  of  1842  provides,"" 

89  April  29,  P.  L.  35,  2  Purd.  §27,  p.  1724. 

90  Newlin  v.  Scott,  26  Pa.  102. 

91  Deewester  v.  Hook,  9  Lane.  L.  Rev.  247. 

92  Koppenhaffer  v.  Isaacs,  7  W.  170;  Mumper's  Appeal,  3  W.  &  S. 
441.  An  executor  is  not  bound  to  become  party  to  such  issue,  unless  in- 
demnified against  the  costs.  Royer's  Appeal,  13  Pa.  569.  And  see  L,an- 
dis'  Estate,  I  Phila.  528. 

93  Brinckle  v.  Brinckle,  6  W.  N.  C.  123 ;  Springer  v.  Springer,  15  Dist. 
133- 

94  Act  12  March,  1815,  §12,  6  Sm.  L.  289,  2  Purd.  §25,  p.  1244 ;  Heiden- 
reich  v.  Heidenreich,  9  Dist.  123. 

95  Garrett  v.  Garrett,  20  Dist.  757. 

96  Confer's  Estate,  J7  Dist.  742. 

97  Springer  v.  Springer,  15  Dist.  133. 

98  South  V.  South,  I  Pitts.  187. 

99  2  Bl.  Com.  400;  Commonwealth  v.  Johnson,  5  S.  &  R.  199.  The  act 
8  &  9  Wm.  III.,  giving  costs  in  scire  facias,  does  not  extend  to  a  writ  in 
the  name  of  the  crown.  King  v.  Miles,  5  T.  R.  367.  And  it  was  neces- 
sary, to  enable  the  king  to  recover  costs  in  an  action  upon  a  specialty,  to 
provide  therefor  by  a  special  statute,  33  Hen.  VIII.,  c.  39,  §54.    By  the 
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that  the  costs  of  suit,  together  with  a  reasonable  compensation 
for  the  person,  his  agent  or  attorney,  who  shall  have  prosecuted 
the  same  to  final  judgment,  shall  be  paid  out  of  the  fund  recov- 
ered. The  costs  of  an  inquisition  of  lunacy  are  in  the  discretion 
of  the  court ;  it  may  order  who  shall  pay  them,  or  apportion  them 
among  the  parties  in  interest.^"^ 

11.  In  suits  relating  to  judgments. 

On  an  issue  to  determine  "what,  if  anything,  is  due  upon  a 
judgment,"  the  defendant,  if  the  jury  sustain  all  his  allegations, 
should  not  pay  any  part  of  the  costs. ^"^  And  when  one  is  let 
into  a  defense  on  the  opening  of  a  judgment  and  fails  to  tender 
under  the  act  of  1867  the  amount  which  is  admitted  to  be  due, 
he  is  liable  for  the  costs  which  accrued  before  and  after  the 
judgment,  if  the  plaintiff  is  successful  even  though  the  amount 
recovered  is  less  than  the  original  amount  of  the  judgment  when 
first  entered.^"'  When  a  judgment  confessed  is  open  to  allow 
the  defendant  to  claim  a  defalcation  arising  out  of  the  original 
contract,  the  plaintiff  is  entitled  to  costs  though  the  defendant 
succeed  at  the  trial.^"*  In  a  contest  regarding  the  validity  of  a 
judgment  confessed  in  favor  of  the  directors  of  an  insolvent 
corporation,  the  allowance  of  costs  and  interest  to  the  plaintiff 
is  not  a  matter  of  course  on  the  exceptions  to  which  the  court 
will  not  pass  without  hearing  counsel  on  both  sides. ^"^  The  en- 
try of  judgment  for  the  defendant  non  obstante  veredicto  may 
carry  with  it  costs  against  the  defendant. ^"^  So  also  a  judgment 
on  a  conditional  verdict  in  ejectment  carries  costs. ^"^ 

12.  In  interpleader. (f) 

With  respect  to  costs  in  interpleader  there  has  been  a  variety 
of  practice.     That  arose  to  a  large  degree  from  disregarding 

express  provisions  of  the  Statute  of  Westminster  I.,  the  sheriff  was  bound 
to  execute  the  king's  process  without  any  fee,  which  is  no  other  but  a 
declaration  of  the  common  law.     Hale  on  Sheriff's  Accompts  29. 

f    2  Vale  4487. 

TOO    Act  30  July,  1842,  §26,  P.  L.  454,  2  Purd.  §18,  p.  1676. 

loi    Clark's  Case,  22  Pa.  466. 

102  Jenkintown  Nat.  Bank  v.  Fulmor,  S  Montg.  iii. 

103  City  Building  Association  v.  Cardwell,  i  Del.  333. 

104  Kennedy  v.  Dean,  46  Pa.  246. 

105  Cook  V.  Columbia  Brush  Co.,  21  Lane.  L.  Rev.  17. 

106  McDonald  v.  Jones,  11  Dist.  675. 

107  Bradley  v.  O'Donnell,  40  Pa.  479. 
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the  distinction  between  interpleader  cases  at  the  common  law  and 
those  under  the  sheriff's  earlier  interpleader  act  of  1848.  "That 
act,"  said  Justice  Sterrett,^"'  "it  is  true,  declares  the  costs  of 
all  such  proceedings  shall  be  in  the  discretion  of  the  court,  but 
this  clause  refers  solely  to  proceedings  and  issues  under  that  act, 
and  has  no  application  whatever  to  other  feigned  issues  directed 
by  the  court  for  the  purpose  of  determining  disputed  questions 
of  fact  according  to  the  course  of  common  law."  The  act  of 
1897  however  prescribed  a  different  rule.  By  section  fourteen,^"' 
"in  all  issues  framed  under  this  act,  all  the  costs  of  proceeding 
shall  follow  the  judgment  and  be  paid  bythelosingpartyasinother 
cases."^^"  This  repeals  the  provision  in  the  former  law,  and 
prescribes  a  rule  in  harmony  with  the  law  in  cases  outside  the 
scope  of  the  act,  in  other  words  the  distinction  between  the 
statutory  and  common  law  rwle  no  longer  exists,  though  some  of 
the  judges  still  exercise  a  discreditjonary  power  and  divide  the 
costs  in  cases  of  divided  verdicts.'^^^ 

An  execution  creditor,  who  persists  in  his  claim  without  rea- 
sonable grounds  therefor  will  be  ordered  to  pay  the  costs  of  a 
sheriff's  interpleader  ;^^^  but  if  he  has  not  been  guilty  of  oppres- 
sion he  is  not  liable  for  them.^^^  If  the  goods  are  found  in  the 
possession  of  the  defendant  and  the  execution  creditor  releases 
them  as  the  title  is  disclosed,  the  claimant  should  not  recover 
costs. ^^*  Again,  though  a  claimant  receives  a  favorable  verdict, 
yet  if  the  execution  creditor  has  acted  in  good  faith  the  former 
will  be  compelled  to  pay  his  witnesses  and  half  the  record 
costs. ^^'  And  where  the  claimant  succeeds  in  part  and  fails  in 
part,  the  court  may  decide  in  what  proportion  the  parties  are 
to  pay  the  costs,^^®  though  courts  differ  somewhat,  some  hold- 
ing that  if  the  claimant  fails  to  recover  any  part  of  the  property 

108  Black's  Appeal,  106  Pa.  344.     See  Chap.  3,  §147. 

109  §83,  2  Purd.  §84,  p.  1558. 

no  Dunn  v.  Shaw,  11  Dist.  129;  Wagner  v.  Bertholf,  11  Dist.  367; 
Hoerner  v.  Pine  Grove  Brewing  Co.,  14  York  87. 

111  Myers  v.  Jackson,  11  Dist.  369;  Boginski  v.  Tobolski,  21  C.  C.  S31 ; 
King  V.  Randall,  13  Dist.  601 ;  Dillich  v.  Union  B.  &  L,.  Assn.,  18  Dist. 
518;  Campbell  v.  Clevenstine,  3  Dist.  166. 

112  Bank  v.  Emerson,  7  W.  N.  C.  392. 

113  Man§Iey  v.  Moore,  i  W.  N.  C.  268. 

114  Cleaver  v.  Baker,  S  Montg.  179. 

115  Helborn  v.  Smith,  19  C.  C.  294. 

116  Boginski  v.  Tobolski,  21  C.  C.  S31 ;  Harbison  v.  Gilliland,  2  C.  C. 
369;  Sterling  v.  Heath,  s  C.  C.  12;  Shellenberger  v.  Fleischer,  i  Dist.  692. 
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in  dispute  he  must  pay  all  the  costs,'^^  but  the  better  opinion  is 
the  costs  may  be  divided."* 

13.  In  ejectment,  (g) 

In  ejectment  the  damages  are  merely  nominal,  the  recovery 
of  the  land  is  the  important  thing  which  must  be  properly  de- 
scribed in  the  verdict.  It  carries  full  costs  without  any  reference 
to  the  damages  nor  have  the  jury  any  power  to  limit  them  to 
"six  cents"  or  other  sum,  or  to  divide  them  in  any  manner.^" 
If  the  jury  find  for  the  plaintiff  for  a  part  of  the  land,  and  for 
the  defendant  for  the  balance,  the  plaintiff,  in  the  absence  of 
a  declaimer,  is  entitled  to  full  costs.  And  if  the  case  is  appealed 
the  court  will  impose  the  penalty  of  twenty  dollars  under  the 
act  of  1874.^-°  And  if  the  plaintiff  in  ejectment  has  attempted 
to  amend  this  praecipe  in  the  lower  court,  but  has  failed  through 
his  fault,  the  supreme  court,  on  granting  him  leave  to  amend 
after  verdict  and  judgment  in  his  favor  for  "the  lands  described 
in  the  praecipe"  and  after  the  other  party  has  appealed,  will, 
in  affirming  judgment  in  his  favor,  impose  on  him  the  condition 
of  paying  the  costs  which  accrued  between  the  time  of  the  at- 
tempted amendment  in  the  lower  court  and  the  date  of  the  ap- 
plication to  amend  in  the  higher  court.^^^  And  if  a  defendant 
is  arrested  on  a  ca.  sa.  on  a  judgment  for  costs  in  an  action  of 
ejectment,  he  is  not  entitled  to  a  discharge  under  the  non-im- 
prisonment act  of  1842  for  debt,  for  his  obligation  to  pay  does 
not  arise  from  contract.^"* 

14.  Judge's  certificate  in  trespass.(h) 

Under  the  statute  of  Gloucester,  where  the  plaintiff  recovered 
damages,  he  was  entitled  to  full  costs,  however  small,  and  this 

g    3  Vale  7018. 

h    2  Vale  4556,  9  Vale  26575. 

117  Dunn  V.  Shaw,  ii  Dist.  129;  Wagner  v.  Bertholf,  11  Dist.  367; 
Hoerner  v.  Pine  Grove  Brewing  Co.,  8  Del.  106;  Katzen  v.  Ehrhart,  20 
Dist.  logo. 

118  Meyers  v.  Jackson,  11  Dist.  369;  King  &  Co.  v.  Randill,  13  Dist. 
601 ;  Derr  v.  Frank,  17  Lane.  I<.  Rev.  193 ;  Dillich  v.  Union  B.  &  L.  Assn., 
18  Dist.  S18. 

119  Kennedy  v.  Schwab,  19  Dist.  867;  Harvey  v.  Snow,  I  Yeates  156; 
Gill  V.  Gill,  37  Pa.  312;  Ewing  v.  Alcorn,  40  Pa.  492. 

120  Bachman  v.  Gross,  150  Pa.  516,  Act  of  May  25,  P.  L.  227.  See 
Chap.  27,  §16. 

121  Brothers  v.  Mitchell,  157  Pa.  484. 

122  Selden  v.  Cozad,  2  Dist.  664. 
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right  has  been  restrained  in  certain  cases,  by  subsequent  legis- 
lation. Accordingly,  by  the  statute  22  &  23  Car.  II.,  c.  9,"* 
which  is  in  force  in  this  state,^"*  for  the  prevention  of  trivial 
and  vexatious  suits  at  law,  it  was  enacted,  that  "in  all  actions  of 
trespass,  assault  and  battery,  and  other  personal  actions,  where- 
in the  judge,  at  the  trial  of  the  cause,  shall  not  find,  and  certify 
under  his  hand  upon  the  back  of  the  record,  that  an  assault  and 
battery  was  sufficiently  proved  against  the  defendant,  or  that 
the  title  or  freehold  of  the  land  mentioned  in  the  plaintiff's  decla- 
ration was  chiefly  in  question,^^^  the  plaintifif  in  such  action,  in 
case  the  jury  shall  find  the  damages  to  be  under  the  value  of 
forty  shillings,^^"  shall  not  recover  or  obtain  more  costs  of  suit 
than  the  damages  so  found  shall  amount  unto."  Notwithstanding 
the  general  words  of  this  statute,  it  has  always  been  restrained 
by  construction  to  the  two  cases  specially  mentioned — actions 
of  trespass  quare  clausum  fregit,  and  the  actions  of  assault  and 
battery;  for,  in  no  other  case,  is  it  possible  to  give  the  required 
certificate.^^*  And  it  does  not  extend  to  a  writ  of  inquiry.^'" 
To  entitle  the  plaintiff  to  full  costs  under  the  statute,  where  the 
damages  are  under  forty  shillings,  the  judge's  certificate  must 
be  made  before  judgment.^^" 

A  verdict  for  the  plaintifif  in  trespass  and  the  defendant 
pleads  a  right  of  way  entitles  the  plaintiff  to  a  certificate  to  full 
costs. ^^"^  But  in  trespass  quare  clausum  fregit  the  trial  judge 
cannot  give  a  certificate  that  the  title  was  in  question  after  final 
judgment  so  as  to  entitle  the  plaintiff  to  full  costs.^^^    His  sound 

123  Rob.  Dig.  138. 

124  Knappenberger  v.  Roth,  153  Pa.  614;  Winger  v.  Rife,  loi  Pa.  152. 

125  See  Taylor  v.  Nichols,  3  B.  &  Aid.  443 ;  Thomas  v.  Davies,  8  Ad.  & 
E.  377- 

126  The  forty  shillings  are  to  be  estimated  in  Pennsylvania  currency, 
equal  to  $5.33.  Chapman  v.  Calder,  14  Pa.  357;  Lynch  v.  Stevenagle,  9 
Del.  272 ;  Ehrhart  v.  Bear,  20  Dist.  140. 

127  Miller  v.  Howard,  4  Dist.  70. 

128  Gilb.  C.  P.  263;  Reeves  v.  Buttler,  Gilb.  Eq.  Rep.  196;  Brown  v. 
Taylor,  3  Keb.  31;  Orpgood  v.  Holden,  3  Keb.  389;  Venn  v.  Phillips,  i 
Salk.  208;  Beck  v.  Nichols,  i  Str.  577;  Simonds  v.  Barton,  76  Pa.  434; 
McCormick  v.  Northeim,  20  Dist.  112. 

129  Bull.  N.  P.  329. 

130  Simonds  v.  Barton,  76  Pa.  434.  See  Johnson  v.  Stanton,  2  B.  & 
C  621 ;  Towers  v.  Viele,  1  Johns.  Cas.  221 ;  Bowers  v.  Taylor,  3  Del.  334 ; 
Cook  V.  Furgeson,  25  C.  C.  107. 

131  Merring  v.  Sparver,  i  Del.  457. 

132  Bowers  v.  Taylor,  3  Del.  334. 
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judicial  discretion  is  to  be  exercised  in  issuing  the  certificate 
in  each  case  on  the  facts  before  the  court.^'^  And  it  is  the 
duty  of  the  judge  to  certify  in  such  manner  as  to  place  on  the 
record  the  matters  actually  in  controversy  at  the  trial  and  have 
them  copied  on  the  record  before  the  entry  of  judgment.^'*  In 
a  malicious  prosecution^^''  or  replevin^^^  the  plaintiff  is  entitled 
to  full  costs  without  regard  to  the  amount  of  his  verdict,  and 
without  a  certificate  from  the  judge.  When  the  certificate  is 
properly  placed  on  the  record  no  costs  can  be  recovered  against 
the  plaintiff. ^^^  But  in  trespass  quare  clausum  fregit  the  plea 
of  liberum  tenementum  is  a  plea  in  justification  and  puts  the 
question  of  title  on  the  record,  and  the  judge's  certificate  is  not 
necessary  to  entitle  the  plaintiff  to  full  costs. ^''  Likewise  in 
such  an  action  in  which  the  costs  exceed  the  verdict,  and  where 
the  question  of  the  entry  of  judgment  is  settled  by  the  same 
judges  as  those  who  tried  the  case,  the  formal  certificate  re- 
quired by  the  statute  may  be  allowed  or  withheld  according  to 
the  fact  resting  in  their  personal  knowledge  whether  or  not 
the  title  was  in  controversy  on  the  trial. ^^^  Again,  in  an  action 
of  trespass  the  court  will  not  certify  that  the  title  to  the  land  came 
in  question  so  as  to  carry  full  costs  when  in  fact  the  title  did  not 
come  in  question.^*" 

A  plaintiff  in  his  statement  made  two  distinct  demands,  based 
on  two  contracts.  On  one  of  these  a  justice  of  the  peace  had 
jurisdiction,  on  the  other  he  had  not.  To  the  statement  was 
not  filed  any  affidavit  that  he  believed  the  debt  due  or  damages 
exceeded  $ICX3.  He  could  not  recover  on  the  first  demand  and  on 
the  second  the  jury  rendered  a  verdict  in  his  favor  for  $10.  He 
was  not  entitled  to  costs.^" 

15.    Costs  in  assault  and  battery. (i) 

To  entitle  the  plaintiff  to  full  costs  in  assault  and  battery, 

i    9  Vale  26573. 

133  Coleman  v.  Thomson,  6  C.  C.  126. 

134  Ibid. 

135  Kunkle  v.  Aiken,  23  W.  N.  I.  372. 

136  Small  V.  Arnold,  17  Phila.  256. 

137  Homer  v.  Gamby,  22  C.  C.  338;  Rudy  v.  Myton,  24  C.  C.  624;  Cook 
V.  Furgeson,  25  C.  C.  109. 

138  Woodward  v.  Armstrong,  2  Chester  112. 

139  Knabb  v.  Kaufman,  i  Wood.  325. 

140  Hoke  V.  Beckley,  10  C.  C.  306. 

141  Minnich  v.  Lawall,  i  Dist.  762. 
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where  the  damages  found  by  the  jury  are  under  forty  shillings, 
the  judge  must  certify  that  both  the  assault  and  the  battery 
were  proved.^*''  And  where  the  action  is  in  form  an  action  of 
assault  and  battery,  yet,  if  it  be  only  maintainable  in  respect  of 
special  damages  resulting  from  the  offense,  it  is  not  within  the 
statute  ;^*^  and  the  statute  does  not  extend  to  an  action  of  assault 
and  battery,  per  quod  servitium  amist,  nor  to  trespass  and  assault 
upon,  and  criminal  conversation  with,  the  plaintiff's  wife,  nor 
to  assault  and  false  imprisonment.^**  But  in  an  action  for  as- 
sault and  battery,  and  tearing  the  plaintiff's  clothes,  if  the 
plaintiff  have  a  verdict  for  less  than  forty  shillings,  he  shall 
have  no  more  costs  than  damages,  unless  the  judges  certify;  be- 
cause the  tearing  of  the  clothes  is  a  mere  consequence  of  the 
battery,  and  not  a  substantive  cause  of  action.^*°  Even  in  cases 
clearly  within  the  statute,  however,  if  the  defendant  plead  a 
justification,  the  plaintiff  shall  have  full  costs,  although  the 
verdict  be  for  less  than  forty  shillings  ;^*°  and  as,  under  the  plea 
of  non  cul.,  with  leave  to  give  the  special  matter  in  evidence, 
the  defendant  may,  by  our  practice,  prove  everything  that 
amounts  to  a  justification,  it  is  unnecessary  that  the  justification 
should  appear  from  the  record,  if  the  defendant  actually  justi- 
fied.^*^ But  where  the  defendant  only  justifies  the  assault,  the 
plaintiff  cannot  have  full  costs,  without  a  certificate;^*'  and 
where  there  is  a  verdict  for  the  defendant,  upon  a  plea  of  justi- 
fication, and  a  verdict  against  him,  upon  the  plea  of  not  guilty, 
the  plaintiff  is  not  entitled  to  full  costs,  without  a  certificate."' 

1 6.    In  trespass  quare  clausum  {regit.(j) 

In  trespass  quare  clausum  f regit,  the  plaintiff  is  entitled  to  full 

i    9  Vale  26573. 

142  Smith  V.  Neesam,  2  Lev.  102;  Miller  v.  Good,  25  C.  C.  79.  Such  a 
certificate  has  been  given  in  this  state.  Cragan  v.  Kavanaugh,  Bright. 
Costs  30. 

143  Anderson  v.  Buckton,  i  Str.  192. 

144  Shufelt  V.  Rowley,  4  Cow.  58;  Batchelor  v.  Bigg,  3  Wils.  319; 
Peaks  V. ,  3  Keb.  184. 

14s  Cotterill  v.  Tolly,  i  T.  R.  65s;  Lockwood  v.  Statinard,  5  T.  R. 
482. 

146  Fisher  v.  Johnson,  i  Bro.  197 ;  Washer  v.  Smith,  2  Barnard.  K.  B. 
277. 

147  Fisher  v.  Johnson,  I  Bro.  197. 

148  Page  V.  Creed,  3  T.  R.  391. 

149  Beck  V.  Nichols,  i  Str.  577. 
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costs,  without  a  certificate,  although  the  damages  be  under  forty 
shillings,  where  it  appears  from  the  pleadings  that  the  freehold 
or  title  to  the  land  could  not  have  come  into  question.""  And 
so,  also,  where  it  appears  on  the  face  of  the  pleadings,  or  from 
the  nature  of  the  case,  that  the  freehold  or  title  to  the  land  must 
have  come  into  question,  a  certificate  is  not  always  necessary  to 
entitle  the  plaintiff  to  full  costs.  Thus,  where,  in  declaration  for 
trespass  upon  land,  a  count  is  added  for  injury  to  personal 
property,  the  plaintiff  is  entitled  to  full  costs,  without  a  certifi- 
cate;^"^ and  where,  in  an  action  of  trespass  quare  clausum  f  regit, 
and  carrying  way  goods,  a  recovery  of  five  dollars  damages  was 
had,  the  plaintiff  was  held  to  be  entitled  to  full  costs.^^^  So,  if 
the  defendant  justify  the  trespass,  either  by  plea  or  notice  of 
justification,^^^  and  where  the  jury  awards  damages  to  the 
plaintiff  in  an  action  of  trespass  for  alleged  waste  committed  by 
the  defendant,  the  plaintiff's  tenant,  the  plaintiff  is  entitled  to 
recover  full  costs  and  is  not  restricted  to  an  amount  equal  to 
the  damages  awarded.^"*  But  where  the  further  inquiry  is  laid 
by  way  of  aggravation  of  the  trespass  on  the  land,  the  plaintiff 
is  not  entitled  to  costs,  without  a  certificate  ;^°°  and  so  also,  where 
the  asportavit  is  only  alleged  by  way  of  description  of  the  man- 
ner in  which  the  injury  to  land  was  committed. ^°°  Though  the 
court,  however,  is  bound  by  this  statute,  the  jury  are  not;  they 
may  give  less  than  forty  shillings  damages  in  trespass,  and  full 
costs.  Where  there  is  a  fixed  measure  of  damages,  beyond  which 
the  jury  cannot  go,  they  must  be  governed  by  it ;  but  where  they 
are  controlled  by  no  standard,  it  would  be  idle,  and  without  any 
practical  effect,  to  say  they  must  give  damages  only  as  such; 
for  the  costs,  which  are  almost  always  given  as  a  compensation 

150  Keen  v.  Whistler,  i  Str.  534;  Thompson  v.  Berry,  Ibid.  551;  Hoke 
V.  Beckley,  10  C.  C.  306. 

151  GuflFey  v.  Free,  19  Pa.  384;  Painter  v.  Kistler,  59  Pa.  331,  2  Vale 
4479;  Reeves  v.  Buttler,  Gilb.  Eq.  Rep.  196. 

152  Williams  v.  Glenn,  2  P.  &  W.  137;  Breneman  v.  Neff,  i  t,eg.  Opin. 
122. 

153  Wagner  v.  Day,  Dist.  Court,  Phila.,  Sept.,  1827. 

154  Savage  v.  McHale,  8  Dist.  560. 

155  Simonds  v.  Barton,  76  Pa.  434. 

156  Clegg  V.  Molyneux,  2  Doug.  749.  In  trespass  or  trover,  in  a  jus- 
tice's court,  if  the  damages  recovered  do  not  exceed  one  dollar,  the  plain- 
tiff shall  have  no  more  costs  than  damages.  Act  22  March,  1814,  6  Sra. 
U  182,  2  Purd.  §147,  p.  2157. 
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for  the  injury,  would  then  be  given,  as  in  truth  intended,  by 
the  name  of  damages,  as  before  the  statute  of  Gloucester.^*' 

17.  In  wilful  and  malicious  prosecution,  (k) 

One  inconvenience  resulted  from  the  construction  placed 
upon  the  statute  of  22  &  23  Car.  11.^ — that  the  plaintiff  could  not 
recover  for  any  trespass,  however  wilful  and  malicious,  if  the 
damages  found  were  under  forty  shillings,  unless  the  defendant 
asserted  a  title  to  the  land;  for  remedy  whereof,  it  was  enacted 
by  the  statute  of  8  &  9  Wm.  III.,  c.  11,  §4^°*  which  is  in  force 
in  this  state,  that  if  the  judge  shall  certify  that  the  trespass  was 
wilful  and  malicious,  the  plaintiff  shall  have  full  costs,  though 
the  verdict  be  for  less  than  forty  shillings.  Every  trespass  is 
wilful,  within  the  meaning  of  this  statute,  where  the  defendant 
has  notice,  and  is  especially  forewarned  not  to  come  upon  the 
land;  as  every  trespass  is  malicious,  where  the  intent  of  the 
defendant  plainly  appears  to  be  to  harass  and  distress  the  plain- 
jjg  1S9  Thus,  it  was  held,  that  "overseers  entering  a  pauper's 
house,  and  taking  away  his  bed,  after  the  plaintiff  had  desired 
them  to  go  away,"  is  a  wilful  trespass  under  the  statute.^*" 
Where  the  trespass  has  been  committed  after  notice,  the  judge 
usually  certifies  under  this  act  ;^*'  but  it  is  perfectly  discretionary 
with  him  to  do  so  or  not,^"^  and  he  will  not  certify,  if  it  appear 
that  the  trespass  was  committed  for  the  purpose  of  asserting  a 
disputed  right.^"^  And  such  certificate,  it  seems,  may  be  given 
in  other  cases  of  trespass,  besides  quare  clausum  fregit."*  The 
certificate  in  this  case  may,  it  seems,  be  granted  out  of  court; 
and  the  judge  may  certify  at  any  time  between  verdict  and  final 
judgment.^""* 

18.  In  slander.  (1) 

The  plaintiff's  general  right  to  costs  has  been  further  restrain- 

k    6  Vale  16422. 
1    6  Vale  15653. 

157  Hinds  v.  Knox,  4  S.  &  R.  417 ;  Painter  v.  Kisler,  59  Pa.  334-5. 

158  Rob.  Dig.  140. 

159  3  Bl.  Com.  214. 

160  Woodf.  I,.  T.  549. 

161  Reynold  v.  Edwards,  6  T.  R.  11. 

162  Good  V.  Watkins,  3  East  495 ;  Heath  v.  Mclnroy,  6  Johns.  277. 

163  Ibid. 

164  Milburne  v.  Read,  3  Wils.  325. 

165  WooUey  v.  Whitby,  4  Dow.  &  Ry.,  147,  and  2  Barn.  &  Cr.  58a 
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ed  by  the  act  of  1713,"*  copied  from  the  21  Jac.  I.,  c.  16,  which 
declares  that  in  all  actions  upon  the  case  for  "slanderous  words," 
if  the  damages  found  be  under  forty  shillings,  the  plaintiff 
shall  recover  no  more  costs  than  damages.^"^  This  statute,  how- 
ever, extends  only  to  such  words  as  are  actionable  of  them- 
selves;^"* and  it  is  settled,  that  the  statute  does  not  extend  to 
slander  of  title,  for  that  is  not  so  properly  a  slander,  as  a  cause 
of  damage  ;^°°  and  where  the  words  are  not  actionable  in  them- 
selves, but  the  special  damage  is  the  gist  of  the  action,  the  plaintiff 
is  entitled  to  full  costs,  although  the  damages  may  be  under  forty 
shillings;^'"  where,  however,  the  words  are  actionable  in  them- 
selves, but  the  special  damage  is  laid  by  way  of  aggravation,  and 
as  the  essential  cause  of  action,  the  plaintiff  is  not  entitled  to  more 
costs  than  damages  ;^'^  and  a  plea  of  justification,  in  slander, 
will  not  take  it  out  of  the  statute. ^'^  If  damages  under  forty 
shillings  be  recovered  in  slander,  and  judgment  entered  for  costs, 
on  error  brought  by  the  defendant  below,  the  judgment  will  be 
reversed  in  toto,  and  a  venire  facias  de  novo  awarded.^'^  Where 
a  plaintiff  appealed  from  an  award  of  arbitrators  in  slander, 
allowing  six  cents  damages,  and  the  jury  gave  five  dollars  dam- 
ages, it  was  held,  that  though  he  could  not  recover  more  costs 
than  damages,  yet  he  was  entitled  to  recover  back  the  costs  paid 
by  him  on  the  appeal  from  the  award."*  In  actions  of  slander, 
arbitrators  and  juries  are  not  restricted  as  to  costs,  where  they 
find  damages  under  forty  shillings,  they  may  find  twenty  cents 
damages  and  full  costs,  or  they  may  find  that  each  party  pay  half 
the  costs.^^'    In  all  other  actions  on  the  case  for  torts,  the  plain- 

166  I  Sm.  L.  11,  2  Purd.  §28,  p.  2282. 

167  See  McCarrigher  v.  Wilcox,  21  P.  L.  J.  69. 

168  Ruth  V.  Edelman,  2  Leg.  Gaz.  125';  Moon  v.  Long,  12  Pa.  207; 
Wolfe  V.  Walls,  11  Dist.  646. 

169  Law  V.  Harwood,  Cro.  Car.  141 ;  Moon  v.  Long,  12  Pa.  207 ;  Good- 
rich V.  Stewart,  3  Wend.  439. 

170  Browne  v.  Gibbons,  l  Salk.  206;  Mitchell  v.  Younghusband,  Barnes 
13s ;  Moon  V.  Long,  12  Pa.  207. 

171  Turner  v.  Horton,  Barnes  132;  Surman  v.  Shelleto,  3  Burr.  1688; 
Collier  v.  Gaillard,  2  W.  Bl.  1062. 

172  Dovor  V.  Robinson,  Barnes  128. 

173  Gailey  v.  Beard,  4  Yeates  546. 

174  Guy  V.  Wilkeson,  2  W.  133. 

17s  Gower  v.  Clayton,  6  S.  &  R.  85;  Moon  v.  Long,  12  Pa.  207;  Wil- 
lett  V.  Seville,  2  Grant  388.  An  award  for  one  dollar  and  costs,  only 
entitles  the  plaintiff  to  as  much  costs  as  damages.    Stuart  v.  Harkins,  3 
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tiff  is  entitled  to  his  full  costs  of  suit,  however  trifling  the  dam^ 
ages  may  be ;  an  action  for  libel  is  not  within  the  statute.^'* 

A  verdict  under  forty  shillings  with  no  findings  as  to  costs 
will  be  stricken  off"'  and  the  judgment  modified  by  statute.^'' 
But  if  the  words  are  not  actionable  per  se  and  special  damages 
are  the  gist  of  the  action,  the  jury  have  no  power  over  the 
costs.^'^  The  court  however  should  not  of  its  own  motion,  with- 
out request  of  either  party,  explain  to  the  jury  that  if  their 
verdict  is  less  than  forty  shillings,  the  plaintiff  does  not  recover 
costs.^*" 

19.  In  replevin. (m) 

When  the  defendant  in  replevin  gives  bond  and  retains  the 
property  the  title  of  the  plaintiff,  whatever  it  may  have  been  be- 
fore, is  extinguished,  and  the  case  then  proceeds  substantially 
like  an  action  of  trespass.  If  there  is  a  general  verdict  for  the 
plaintiff  for  damages,  it  cannot  be  satisfied,  wholly  or  pro  tanto, 
by  a  return  of  the  property,  and  costs  follow  by  virtue  of  the 
statute."^ 

20.  In  equity. 

Costs  are  not  of  course  in  equity.  They  are  within  the  power 
of  the  chancellor;  and  may  therefore  be  given  or  withheld 
as  equity  and  good  conscience  require.'*^  They  should  how- 
ever be  allowed  to  the  successful  party  unless  sufficient  cause 
is  shown  for  withholding  them.^*^  When,  therefore,  a  court  of 
equity  orders  the  plaintiff  to  pay  a  portion  of  the  referee's  fees, 
reimbursement  to  abide  the  event  of  the  suit,  and  the  plaintiff 
neglects  and  refuses  to  pay  them,  his  exceptions  to  the  report 
will  be  dismissed  and  he  will  not  be  permitted  to  proceed  fur- 

m    8  Vale  23175. 
Binn.  321;  Brown  v.  Ettla,  i  Pears.  180.     Otherwise,  of  an  award  with 
"cost  of  suit."    Gower  v.  Clayton,  6  S.  &  R.  85.    But  see  Moon  v.  Long, 
12  Pa.  207. 

176  Haff  V.  Hutchinson,  i  Cow.  415;  Graves  v.  Warner,  Merrifield  on 
Costs  448. 

177  McCarrigher  v.  Wilcox,  2  L,uz.  L,.  R.  208. 

178  March  27,  1713,  Sm.  L.  76.  2  Purd.  §28,  p.  2282 ;  Muckle  v.  Smith, 
16  Lane.  L.  Rev.  309. 

179  Ruth  V.  Edelman,  2  Luz.  Gaz.  125;  Wolfe  v.  Walls,  11  Dist.  646. 

180  Wehr  V.  Reitz,  11  Dist.  727. 

181  Shoemaker  v.  Shoemaker,  4  Dist.  398.    See  §38. 

182  Pile  V.  Pedrick,  167  Pa.  296;  Kennedy  v.  Heebner,  10  Dist.  569. 

183  Burke  v.  Teller,  i  Dist.  22. 
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ther.'**  Again,  when  the  cause  of  action  is  clearly  cognizable 
to  a  court  of  equity,  the  plaintiff  is  entitled  to  costs  without  the 
affidavit  required  in  some  cases  as  previously  explained.^" 
When  the  neglect  or  refusal  of  a  managing  owner  of  a  vessel 
to  render  an  account  requires  the  other  owner  to  seek  relief  in 
equity,  the  costs  of  the  proceeding  should  be  imposed  on  him  in  his 
personal  capacity.^'" 

"While  the  costs  in  equity,"  says  Judge  Arnold,^''  "are  largely 
in  the  discretion  of  the  court,  this  means  a  reasonable  and  not 
arbitrary  discretion,  and  they  ought  not  to  be  withheld  from  a 
successful  party  without  sufficient  reason.  In  cases  of  fair 
dispute,  where  both  paries  have  some  color  of  right  to  litigate, 
the  losing  party  should  pay  the  costs. "^'* 

In  partnership  settlements,  the  costs  are  usually  put  upon  the 
firm  in  proportion  to  the  interests  of  the  partners,^^"  although, 
if  the  accounting  partner  is  in  default,  he  will  be  required  to  pay 
the  costs  of  the  accounting.*^"  Sometimes  the  costs  are  charged 
equally  to  both  parties,  as  in  cases  in  which  the  successful  party 
misled  the  other  without  creating  a  positive  estoppel,*'*  or  the 
facts  were  so  involved  and  in  such  doubt  that  a  bill  was  ren- 
dered necessary.*^^ 

Where  a  party  offers  to  do  complete  equity  before  bill  filed, 
costs  will  not  be  givein  against  him.*°^  Where  a  plaintiff  sued 
before  giving  the  defendant  an  opportunity  to  do  equity — as 
to  correct  a  mistake  in  a  deed  made  to  the  defendant  when  an 
infant,  without  explaning  the  mistake — the  successful  party  was 
required  to  pay  the  costs  ;*'*  and  a  successful  defendant  has  been 
compelled  to  pay  the  costs  because  the  plaintiff  had  some  war- 

184    Peeling  v.  Clinton  Granite  Co.,  i8  Dist.  104. 
i8s     Pratt  V.  Darlington,  7  Del.  510. 

186  Croasdale  v.  Von  Boyenburgh,  11  Dist.  739. 

187  Walker  v.  West,  4  Dist.  85.  86. 

188  Biddle's  Appeal,   ig  W.  N.  219;   Maguire's  Appeal,   102  Pa.   120; 
Shedwick  v.  Prospect  M.  E.  Church,  160  Pa.  57. 

189  Gyger's  Appeal,  62  Pa.  73 ;  Zell's  Appeal,  126  Pa.  329 ;  Gordon  v. 
Moore,  134  Pa.  486. 

igo  Price's  Estate,  81  Pa.  263. 

igi  Kelso's  Appeal,  102  Pa.  7. 

192  Martinsburg  Bank  v.  Central  Penna.  Telephone  Co.,  150  Pa.  36. 

193  Coleman  v.   Ross,  46  Pa.   180. 

194  Grim  v.  Walbert,  155  Pa.  147. 
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rant  for  filing  his  bill ;"'  or  his  conduct  or  his  omission  justified 
the  plaintiff  in  filing  a  bill."« 

The  costs  of  distribution,  whether  by  an  auditor  or  a  referee,  are 
imposed  upon  equitable  principles.  When  a  fund  is  in  court 
for  distribution,  a  party  who  makes  an  unfounded  claim  upon 
it  must  pay  the  costs  of  the  reference,  because  he  is  the  losing 
party  ;^°'  although  they  are  sometimes  put  upon  a  successful 
party.""* 

21.  In  amendments,  (n) 

Since  the  procedure  act  of  1887  an  amendment  from  trespass 
to  case,  or  vice  versa,  does  not  change  the  form  of  the  action 
and  does  not  require  the  payment  of  costs  ;^°°  and  a  continuance 
on  the  granting  of  the  amendment  is  discretionary, — authority 
which  the  higher  court  will  not  disturb.^""  And  when  the  plain- 
tiff amends  by  striking  out  the  name  of  one  defendant,  and  sub- 
sequently obtains  judgment  against  the  other,  the  first  defendant 
is  not  entitled  to  costs.^"^  Again,  the  allowance  of  an  amendment 
to  a  statement  which  does  not  affect  the  cause  or  form  of  the 
action  is  discretionary,  and  payment  of  costs  need  not  be  ex- 
acted by  virtue  of  the  statute  of  1871^°^  requiring  the  payment 
of  costs  to  date  when  amendments  are  allowed.^"^  "If  the  costs 
are  going  to  be  asked  at  all,  they  ought  to  be  asked  promptly, 
so  that  the  party  seeking  the  amendment  may  know  whether 
it  is  or  is  not  worth  while  to  press  his  motion."^"*  The  record 
in  an  action  on  a  certified  copy  of  a  judgment  on  a  mechanic's 
lien  in  another  state  may  be  amended  on  condition  of  payment  of 
the  defendant's  costs  to  date.^"'* 

22.  Power  of  jury  over  costs. 

In  England,  the  power  of  the  judges  is  taken  away    by    the 

n    2  Vale  4537. 

195  Tatham  v.  Lewis,  65  Pa.  63. 

196  O'Hara  v.  Stack,  go  Pa.  477;  Stocker  v.  Hutter,  134  Pa.  19. 

197  Larimer's  Appeal,  22  Pa.  41 ;  Hamnett's  Appeal,  72  Pa.  337 ;  Sanse- 
bacher  v.  Schickendantz,  141  Pa.  418. 

198  Bedell's  Appeal,  87  Pa.  510. 

199  Armstrong  v.  Factoryville,  10  C.  C.  274. 

200  Smaltz  V.  Hancock,  118  Pa.  SSo. 

201  Hotchkiss  V.  Harvey,  25  C.  C.  80. 

202  May  10,  P.  L.  26s,  I  Purd.  §6,  p.  312. 

203  Crellin  v.  White  Haven  Borough,  15  Dist.  963. 

204  Ibid. 

205  Hudson  V.  Springs,  11  Dist.  116. 
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statute  as  to  giving  costs  de  incremento,  where  the  damages  are 
under  forty  shillings,  but  although  the  court  cannot  increase  the 
costs,  the  jury  are  not  bound  by  the  statute,  and,  therefore,  they 
may  give  ten  pounds  costs  where  they  give  but  ten  pence  dam- 
ages ;  so,  where  they  give  less  than  forty  shillings  damages,  they 
may  give  full  costs  ;^°^  and  this  rule  has  been  adopted  by  the 
supreme  court,  in  construing  our  act  of  assembly.^"''  The  true 
reason  why  the  court  is  bound,  while  the  jury  are  not,  seems  to 
be,  that  there  being  no  measure  of  damages  in  the  cases  which 
fall  within  these  statutes,  the  jury  are  not  bound  to  give  damages 
eo  nomine,  but  may  substantially  do  the  same  thing,  in  another 
form,  by  increasing  the  costs  to  the  amount  of  the  damages  intend- 
ed to  be  given.^".  The  construction  of  the  statute  has  always  been, 
that  although  the  court  cannot  add  the  costs  de  incremento,  yet 
the  jury  may  find  any  sum  they  please  in  costs. ^"^  Thus,  in 
trespass  quare  clausum  fregit,  the  jury  may  give  full  costs,  al- 
though they  find  damages  under  forty  shillings,  and  the  judge  do 
not  certify  that  the  freehold  was  in  question.^^"  But  if  a  suit  be 
brought  in  the  common  pleas,  without  a  previous  affidavit,  for  a 
matter  within  the  jurisdiction  of  a  justice,  neither  the  jury  nor 
referees  can  give  costs  ;^^^  nor  on  appeal  from  a  justice's  court, 
where  the  recovery  is  for  less  than  the  amount  of  the  justices's 
judgment  ;^^^  nor  on  appeal  from  an  award,  where  the  defendant 
obtains  a  verdict  more  favorable  than  the  award  f^^  nor  can  ref- 
erees deprive  the  plaintiff  of  costs,  when  the  law  allows  them.^^* 
Lastly,  when  the  jury  in  a  civil  suit  returns  a  verdict  "in  favor 
of  the  defendant  and  against  plaintiff,  defendant  to  pay  all  the 
costs,"  the  portion  of  the  verdict  relating  to  costs  should  be 
stricken  off  as  surplusage.^^® 

206  Browne  v.  Gibbons,  i  Salk.  206;  Cornogg  v.  Abraham,  I  Yeates 
2S3. 

207  Stuart  V.  Harkins,  3  Binn.  321. 

208  Hinds  V.  Knox,  4  S.  &  R.  417;  Painter  v.  Kisler,  59  Pa.  335. 

209  Wilkinson  v.  Grey,  14  S.  &  R.  345. 

210  Hinds  V.  Knox,  4  S.  &  R.  471. 

211  Guier  v.  McFaden,  2  Binn.  587;  Heath  v.  Atkinson,  i   Bro.  231; 
Sneively  v.  Weidnian,  I  S.  &  R.  417. 

212  Lewis  V.  England,  4  Binn.  s ;  Downs  v.  Lewis,  13  S.  &  R.  198. 

213  Lentz  V.  Stroh,  6  S.  &  R.  34;  Holdship  v.  Alexander,  13  S.  &  R. 
230. 

214  Spear  v.  Jamieson,  2  S.  &  R.  530. 

215  Monitor  Mfg.  Co.  v,  Miller,  20  Lane.  L.  Rev.  95. 
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23.    Under  the  statement  law.    Tender. 

Under  the  statement  law,"'  if  the  plaintiff,  on  the  trial,  do  not 
recover  more  than  the  amount  for  which  the  defendant  was 
willing  to  confess  judgment,  no  costs  will  be  recovered  that  ac- 
crue subsequently  to  the  offer  of  confession  of  judgment,  except 
the  costs  of  the  execution,  when  the  same  may  be  necessary. 
So,  the  plaintiff  may  make  a  tender,  after  suit  brought,  at  any 
time  before  the  trial,  of  a  sum  of  money,  with  the  costs  incurred ; 
and  if  the  plaintiff,  on  the  trial,  fail  to  recover  a  greater  amount 
than  such  sum,  with  legal  interest  thereon,  he  must  pay  all  the 
costs  legally  incurred  after  the  time  of  such  tender;  but  the 
defendant  must  keep  up  such  tender,  at  every  trial  of  the  action, 
or  may  pay  the  amount  into  court.^" 

A  tender  before  the  suit  is  brought  relieves  the  defendant  from 
liability  for  costs  ;^"  and  if  an  affidavit  of  defense  alleges  a 
tender  of  an  amount  admitted  to  be  due  and  the  plaintiff  moves 
for  judgment  for  that  amount,  it  will  be  entered  without  costs.''^" 

If  the  tender  is  made  after  the  suit  has  been  brought,  it  must 
include  the  amount  admitted  to  be  due  with  the  costs  incurred 
to  the  date  of  the  tender.''^''  If  such  tender  is  made  and  the 
plaintiff  does  not  recover  a  greater  amount,  the  defendant  is 
entitled  to  all  the  costs  accruing  subsequent  to  the  tender.^^^ 
When  a  rule  of  court  provides  for  the  admission  in  an  affidavit 
of  defense  of  a  sum  due  with  an  offer  to  confess  judgment  for 
that  amount,  an  affidavit  which  does  not  contain  such  admission 
and  offer  is  not  sufficient  to  prevent  a  plaintiff  who  succeeds  in 
a  suit  from  recovering  costs. ^^^ 

If  a  defendant  makes  a  plea  of  set-off  for  an  amount  larger 
than  that  claimed  by  the  plaintiff,  the  latter  can  tender  to  him 
the  balance  admitted  to  be  due  with  costs.  He  will  thereby 
have  the  same  advantage  as  if  he  were  the  defendant  in  a  suit 
in  which  no  set-off  is  claimed.^'* 

216  Act  21  March,  1806,  §S,  4  Sm.  L.  328,  3  Purd.  §12,  p.  3614. 

217  Act  II  March,  1867,  P.  L.  35,  4  Purd.  §2,  p.  4752. 

218  North  Pa.  Fire  Ins.  Co.  v.  Susquehanna  Fire  Ins.  Co.,  2  Pears. 
289;  McGuire  v.  Morris,  2  Dist.  72. 

219  McNicholI  V.  Mutual  Ins.  Co.,  32  W.  N.  C.  472. 

220  Miller  v.  Plymire,  i  Walk.  233;  Horan  v.  Flanagan,  i  Wilcox  172. 
See  George  v.  Sunday,  i  Wood.  364. 

221  Ibid,  Steffe  v.  Fix,  i  Sch.  L.  R.  188. 

222  Parker  v.  Morris,  3  Pitts.  166. 

223  Sharpless  v.  Dobbins,  i  Del.  25. 
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24.    Several  issues,  (o) 

Where  there  are  several  issues,  and  the  substantial  issue  is 
found  for  the  plaintiff,  he  is  entitled  to  the  general  costs  of  the 
cause,  with  the  exception  of  such  parts  of  the  costs  of  witnesses, 
papers,  &c.,  as  are  applicable  only  to  the  issue  on  which  the  de- 
fendants have  succeeded.  And  this  was  decided  to  be  the  prac- 
tice in  Pennsylvania,  in  a  case  which  occurred  in  the  common 
pleas  of  Lancaster,  in  which  the  prothonotary  was  directed  to 
strike  out  of  the  plaintiff's  bill  all  costs  not  properly  applicable 
to  the  count  on  which  he  recovered.''^*  And  the  general  principle 
established  by  the  cases  is,  that  where  there  are  several  issues  of 
fact  upon  several  counts  in  the  declaration,  and  a  verdict  passes 
for  the  plaintiflF  on  any  one  of  the  issues,  he  is  entitled  to  a  gen- 
eral judgment  for  costs,  and  the  defendant  is  not  entitled  to 
costs  on  the  counts  determined  in  his  favor.^^®  Where  the 
defendant  pays  the  debt,  after  suit  brought,  the  plaintiff  is  en- 
titled to  judgment  for  costs  ;^^°  but  where  a  case  is  settled  by 
agreement,  each  party  must  pay  his  own  costs. ^''^ 

Where  the  plaintiff  brings  two  actions  involving  the  same 
matter  in  different  forms  which  are  tried  together,  and  in  which 
he  obtains  a  verdict  in  one  action  and  the  defendant  in  the  other 
the  defendant  is  not  entitled  to  the  costs  of  his  witnesses.^^' 
again,  when  cross  suits  tried  at  different  times,  result  in  verdicts 
for  the  several  defendants,  the  defendant  in  the  case  last  tried 
cannot  recover  the  costs  of  witnesses  for  the  term  at  which 
his  opponent  was  successful. ^^°  And  if  two  suits  by  different 
plaintiffs  against  the  same  defendant  be  tried  together  the  witnesses 
for  the  plaintiff  are  entitled  to  only  one  fee,  but  each  plaintiff 
is  entitled  an  allowance  for  service  and  mileage  on  his  sub- 
poena.^'"   And  when  several  suits  are  brought  on  the  same  note 

o    2  Vale  4544. 

224    Northampton  Bank  v.  Winder,  3  Clark  223. 

22s    Astley  V.  Young,  2  Burr.  1232 ;  Butcher  v.  Green,  2  Doug.  652. 

226  Wagner  v.  Wagner,  9  Pa.  214.  And  where  payment  was  made, 
after  a  summons  had  issued,  and  been  placed  in  the  hands  of  the  sheriff, 
but  not  served,  it  was  held,  that  the  plaintiff  was  entitled  to  the  amount 
paid  by  him  for  service  of  the  writ.  Drew  v.  Conrad,  Dist.  Court,  Phila., 
12  May  1849.  MS. 

227  See  §35. 

228  Kaligch  V.  Grueneberg,  35  P.  1,.  J.  34. 

229  Sausser  v.  Blum,  2  Pears.  315. 

230  Fisher  v.  Rick,  2  Wood.  435. 
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several  attorney  fees  are  taxable  in  favor  of  the  defendants."^ 
If  one  of  the  several  defendants  in  an  action  ex  contractu  ob- 
tains a  verdict  he  is  not  entitled  to  costs."'^ 

When  there  are  several  issues  of  fact  on  several  counts  in  the 
declaration  and  a  verdict  is  rendered  on  any  one  of  the  issues 
for  the  plaintiff,  he  is  entitled  to  general  judgment  for  costs,  and 
the  defendant  is  not  entitled  to  judgment  on  the  counts  deter- 
mined in  his  favor,  but  the  court  may  direct  the  prothonotary 
to  strike  out  from  the  plaintiff's  bill  all  costs  not  applicable  to 
the  count  on  which  he  has  recovered.^^^ 

Again,  when  an  action  is  brought  against  several  defendants 
who  elect  separate  trials  the  plaintiff  cannot  recover  his  witness 
costs  from  a  defendant  against  whom  he  has  secured  judgment.^^* 
He  can  however  recover  from  such  defendant  officers'  fees  and 
other  costs  incidental  to  the  suit."'^  Again,  when  the  same 
plaintiff  has  several  actions  pending  against  different  defendants 
and  there  is  an  agreement  of  parties  that  verdict  and  judgment 
in  one  case  shall  govern  all,  the  plaintiff  on  recovery  of  judgment 
cannot  recover  from  each  defendant  the  costs  for  the  attendance 
of  each  witness.^^*  Again,  when  the  defendant  has  paid  the 
debt,  but  not  all  the  costs  which  had  accrued  at  the  time,  the 
plaintiff  is  entitled  to  a  verdict  for  costs.^^' 

25.    Actions  within  the  jurisdiction  of  the  justice. 

The  general  rule  established  by  the  statute  of  Gloucester,  that 
the  plaintiff  is  entitled  to  costs  in  all  cases  where  he  recovers 
damages,  has  been  further  restrained  by  the  act  of  20th  March, 
1810,^'°  giving  jurisdiction  to  justices  of  the  peace,  of  all  causes 
of  action  arising  in  contract  (with  certain  exceptions),  where 
the  sum  demanded  is  not  above  one  hundred  dollars ;  and  by  the 
26th  section,  it  is  provided,  that  any  person  who  shall  bring 
suit  in  court,  for  a  debt  or  demand  made  cognizable  by  the 
justices,  is  debarred  from  costs,  unless,  before  the  issuing  of  the 

231  Columbia  Bank  v.  Haldetnan,  '3  Clark  167. 

232  Chesebrough  v.  Krupp,  17  W.  N.  C.  476. 

233  Northampton  Bank  v.  Winder,  3  Clark  223. 

234  Urich  V.  Forney,  i  Pears.  91. 

235  Ibid. 

236  Curtis  V.  Buzzard,  15  S.  &  R.  21. 

237  Cork  V.  Columbia  Brush  Co.,  21  Lane.  Rev.  17. 

238  Bracey  v.  Marion  Coal  Co.,  7  Dist.  310. 

239  s  Sm.  L.  161,  2  Purd.  §37,  p.  2089. 
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original  writ,  he  file  in  the  office  of  the  prothonotary,  his  oath 
or  affirmation,  that  he  verily  believes  "the  debt  due  or  damages 
sustained  exceed  the  sum  of  one  hundred  dollars.""" 

26.    Acts  of  1810,  1814,  185S,  etc. 

A  jurisdiction  is  conferred  upon  justices  of  the  peace,  by  the 
act  of  1810,''*'  of  all  causes  of  action  arising  from  contract,  either 
express  or  implied,  where  the  sum  demanded  is  not  above  one 
hundred  dollars;  except  cases  of  real  contract,  where  the  title 
to  lands  or  tenament  may  come  in  question;  and  actions  upon 
promise  of  marriage.  And  the  act  of  1814^*^  confers  upon  them 
jurisdiction  in  trover,  in  trespass  to  real  or  personal  estate,  and 
in  actions  for  rent;  except  where  the  defendant  makes  affidavit 
that  the  title  to  lands  will  come  in  question.  This  embraces 
actions  for  ground-rent;^*^  and,  consequently,  if  the  plaintiff 
sue  for  ground-rent  in  the  common  pleas,  without  a  previous 
affidavit,  and  take  judgment  on  two  returns  of  nihil,  under  the  act 
of  1840,^"  he  cannot  recover  costs  ;^"  but  this  is  remedied,  as 
to  actions  brought  in  the  county  of  Philadelphia,  by  the  act 
of  1857.^*°  Justices  have  no  jurisdiction  of  actions  on  the  case 
for  consequental  damages;^*'  nor  in  any  case,  except  where  the 
judgment  is  to  be  for  a  sum  certain;^*'  in  all  such  cases,  no  pre- 
vious affidavit  is  requisite,  to  entitle  the  plaintiff  to  recover  costs. 
When  the  action  is  for  a  sum  not  certain,  the  court  cannot  in- 
quire whether  a  verdict  for  a  lump  sum  in  excess  of  $100  is  made 
up  of  principal  and  costs  for  the  purpose  of  ascertaining  whether 
or  not  the  plaintiff  is  entitled  to  costs  under  the  act.^*' 

240  Such  affidavit  should  be  annexed  to  the  praecipe.  It  must  be  in 
the  words  of  the  statute.    Kelley  v.  Dodge  Manufacturing  Co.,  86  Pa.  466. 

241  2  Purd.  §37,  p.  2089. 

242  Act  22  March,  1814,  6  Sm.  L.  182,  2  Purd.  §§146,  147,  p.  2154. 

243  Royer  v.  Ake,  3  P.  &  W.  461 ;  Louer  v.  Hummel,  21  Pa.  450. 

244  Act  8  April,  1840,  P.  L-  249,  2  Purd.  §21,  p.  1809. 

245  Janney  v.  Funston,  i  Phila.  373;  Louer  v.  Hummel,  21  Pa.  450. 

246  Act  8  April,  1857,  P.  L.  i7S,  2  Purd.  §22,  p.  1810. 

247  Mann  v.  Bower,  8  W.  179;  Herrigas  v.  McGill,  i  Ash.  152;  Doug- 
lass V.  Davidson,  i  Phila.  516;  Heineke  v.  Kohler,  2  Phila.  44. 

248  Knight  V.  Wiltberger,  4  Yeates  127.  This  excludes  from  his  juris- 
diction the  action  of  detinue.  Sprenkle  v.  Spots,  Com.  Pleas,  York,  6 
Dec,  1825.  MS.  A  justice  has  no  jurisdiction  in  account  render.  Wright 
V.  Guy,  10  S.  &  R.  227;  Steffen  v.  Hartzell,  S  Wh.  448. 

249  Knecht  v.  Freyman,  86  Pa.  332. 
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27.    Costs  recoverable  without  a  previous  affidavit. 

The  common  pleas  has  jurisdiction  in  suits  for  less  than  $100 
which  are  properly  cognizable  before  magistrates,  but  in  such 
cases  the  plaintiff  cannot  recover  costs^^"  unless  he  make  an  af- 
fidavit before  obtaining  his  writ  that  he  truly  believe  that  his 
debt  or  damage  sustained  exceeded  one  hundred  doUars.^'^  And 
if  a  matter  be  within  the  jurisdiction  of  the  justice  neither  a  jury 
nor  referees  can  give  costs,  if  the  suit  be  brought  in  the  common 
pleas  without  a  previous  affidavit.^"^  An  affidavit  is  also  required 
in  an  action  on  a  contract  under  seal  ;^°'  also  in  an  action  which  is 
in  substance  a  contract  action  and  for  breach  of  warranty  if  the 
plaintiff  recovers  less  than  $100.^°^  The  jurisdiction  of  justices' 
courts  being  concurrent  with  that  of  the  common  pleas,  in  cases 
of  trespass,  a  plaintiff  who  sues  in  the  latter  court,  and  recovers 
less  than  one  hundred  dollars  damage,  is  entitled  to  full  costs, 
without  having  filed  a  previous  affidavit.^^^  But  an  action  of 
assumpsit  for  a  breach  of  warranty  in  the  sale  of  a  horse  being 
within  the  jurisdiction  of  a  justice,  the  plaintiff  cannot  recover 
costs, without  a  previous  affidavit,  if  the  verdict  be  for  lessthanone 
hundred  doUars.^^'  So,  also,  if  the  plaintiff  sue  in  the  common 
pleas,  in  assumpsit  for  unskilfulness  in  the  performance  of  a 
contract,  and  do  not  recover  more  than  one  hundred  dollars, 
the  verdict  does  not  carry  costs  f^^  otherwise,  where  the  plaintiff 
brings  a  special  action  on  the  case;  it  is  substantially  a  tort, 
though  a  tort  deducible  from  existence  of  a  contract.^'*    Where 

250  Doherty  v.  Watson,  29  W.  N.  C.  32. 

251  Act  March  20,  1810,  §26,  S  Sm.  L,.  172,  2  Purd.  §38,  p.  2092. 

252  Guier  v.  McFaden,  2  Binn.  587. 

253  Jones  v.  Jones,  3  North,  igo. 

254  Green  v.  Patterson,  3  Super.  Ct.  354. 

255  Alibine  v.  Turney,  24  C.  C.  464. 

256  Clark  V.  McKisson,  6  S.  &  R.  87;  Moyer  v.  Illig,  52  Pa.  444;  De- 
vers  V.  Gething,  21  P.  L.  J.  US;  Richards  v.  Gage,  i  Ash.  192;  Kauffman 
V.  Baird,  11  Lane.  Bar  75,  i  Vale  4478. 

257  Sneively  v.  Weidman,  i  S.  &  R.  417;  Landis  v.  Powell,  2  L.  Bar,  6 
May,  1871.  And  see  Sample  v.  Crumptey,  13  L.  I.  85;  Maloney  v.  Murphy, 
173  Pa.  395;  Green  v.  Patterson,  3  Super.  Ct.  354;  Randall  v.  Day,  17  C. 
C.  429 ;  Dengler  v.  Spear,  20  Dist.  689 ;  Rupert  v.  Rittenhouse,  8  Dist.  483. 

258  Lytle  V.  Morris,  2  Am.  L,.  Reg.  120;  s.  p.  Conn  v.  Stumm,  31  Pa. 
14- 

259  Zell  V.  Arnold,  2  P.  8f  W.  292;  Henion  v.  Morton,  2  Ash.  150, 
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the  plaintiflf  has  the  option  to  sue  either  in  case  or  assumpsit, 
his  right  to  costs  depends  on  the  form  of  action  adopted.''"'' 

A  verdict  for  less  than  $100  for  unliquidated  damages,  though 
in  assumpsit  in  the  common  pleas,  carries  costs,^"^  or  a  judgment 
in  the  common  pleas  for  less  than  $100  in  a  suit  for  breach  of 
a  contract  for  the  sale  of  reality.^^^  Nor  does  the  plaintiff  by 
releasing  a  portion  of  the  verdict  affect  his  right  to  costs  though 
the  judgment  be  for  less  than  $100.^°*  In  like  manner  when  the 
plaintiff's  recovery  is  reduced  below  $100  by  an  equitable  de- 
fense he  is  entitled  to  recover  his  costs.^°* 

28.    Reduction  of  demand  by  set  off  or  payment. 

It  is  well  settled,  that  where  the  amount  recovered  by  the 
plaintiff,  in  an  action  commenced  in  the  common  pleas,  is  reduced 
to  a  sum  below  one  hundred  dollars,  by  a  set-off  or  cross-demand, 
the  plaintiff  is  entitled  to  costs,  without  having  filed  a  previous 
affidavit,  and  this,  whether  the  set-off  or  cross-demand  be  of  a 
liquidated  or  of  an  uncertain  nature  f^^  so,  also,  if  the  plaintiff's 
demand  be  reduced  below  one  hundred  dollars,  by  an  equitable 
defense. ^°^  It  is  otherwise,  where  a  debt  is  reduced  to  a  sum 
within  the  jurisdiction  of  a  justice,  by  direct  payments;  in  such 
case,  costs  are  not  recoverable,  without  a  previous  affidavit  as 
to  the  amount  of  the  demand;^"'  where,  however,  the  plaintiff 
sues  in  the  common  pleas,  without  a  previous  affidavit,  and- re- 
covers less  than  one  hundred  dollars,  the  pleas  being  payment 
arid  set-off,  and  the  court  below  gives  judgment  for  costs,  it  will 
be  presumed,  on  error,  that  the  claim  was  reduced  by  evidence 
of  set-off.2'» 

260  If  the  plaintiff  declare  in  case,  both  for  a  breach  of  warranty  and 
deceit,  and  recover  less  than  $ioo,  the  verdict  carries  costs,  without  a  pre- 
vious affidavit.    Cauffman  v.  Baird,  Common  Pleas,  Juniata,  March,  1875. 

261  Lukens  v.  Ferguson,  21  W.  N.  C.  271. 

262  O'Neill  v.  McVickar,  21  W.  N.  C.  496. 

263  Selson  V.  Orr,  29  P.  L,.  J.  383. 

264  Manning  v.  Eaton,  7  W.  346. 

26s  Brailey  v.  Miller,  2  Dall.  74;  Spear  v.  Jamieson,  2  S.  &  R.  530; 
Sadler  v.  Slobaugh,  3  S.  &  R.  388;  Grant  v.  Wallace,  16  S.  &  R.  263; 
Bartram  v.  McKee,  i  W.  39;  Odell  v.  Culbert,  9  W.  &  S.  66;  Barry  v. 
Mervine,  4  Pa.  330;  Glamorgan  Iron  Co.  v.  Rhule,  53  Pa.  93;  Shirley  v. 
Entriken,  3  W.  N.  C.  51. 

266  Bartram  v.  McKee,  i  W.  39 ;  Manning  v.  Eaton,  7  Pa.  346. 

267  Cooper  v.  Coats,  I  Dall.  308;  Stewart  v.  Mitchell,  13  S.  &  R.  287; 
Rogers  v.  Ratcliffe,  23  Pa.  184. 

268  Minich  v.  Minich,  33  Pa.  378. 
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2g.    Mode  of  pleading  set  off. 

The  mode  of  pleading  set-off  is  not  material  ;^°'  but  when  a 
plea  of  set-off  appears  on  the  record  and  the  case  notwithstanding 
is  given  by  the  jury  with  instructions  to  consider  no  evidence 
under  the  allegation  of  set-off,  the  plaintiff  who  receives  a  ver- 
dict for  less  than  $100  is  not,  in  the  absence  of  an  affidavit,  en- 
titled to  costs. ^^^  Again,  if  direct  payments  have  been  made  by 
the  defendant  to  the  plaintiff  reducing  the  claim  to  less  than  $100, 
before  the  suit  is  brought,  the  plaintiff  must  file  the  affidavit  re- 
quired by  the  act,^'^  but  of  course  it  does  not  apply  to  reductions 
made  afterwards. ^''^  Nor  is  the  rule  affected  though  the  defend- 
ant remove  the  case  to  the  supreme  court  by  habeas  corpus. ^^^ 

30.  How  affidavit  should  be  prepared. 

Care  must  be  used  in  preparing  the  affidavit  and  its  specific 
directions  should  be  followed.  It  is  not  sufficient  if  the  words 
"claim  and  demand"  be  substituted  for  "debt  due  or  damages 
sustained."^^*  On  a  suit  and  verdict  for  less  than  $100  without 
an  affidavit,  the  proper  practice  is  to  enter  a  rule  for  judgment 
without  costs,  and  after  this  has  been  made  absolute,  the  de- 
fendant should  then  pay  the  judgment.^'^ 

31.  Insufficiency  of  affidavit  under  act  of  1887. 

Again,  the  affidavit  to  the  statement  under  the  act  of  May  25, 
1887,  is  not  sufficient.^'^     Such  an  affidavit  therefore  is  neces- 

269  Wilcox  V.  Hutchinson,  4  Luz.  L,.  R.  267. 

270  Hager  v.  Delb.  i  Wood.  383. 

'    271     Kreiter  v.  Buclcholder,  5  Lane.  Bar  50;  Horrigan  v.  Insurance  Co. 
of  North  America,  37  I,.  I.  166. 

272  Samuel  v.  Scott,  7  W.  N.  C.  438. 

273  Bunner  v.  Neil,  i  Dall.  457. 

274  Kelly  V.  Dodge  Mfg.  Co.,  86  Pa.  466;  Custard  v.  Krause,  2  North. 
251. 

27s  Quarryville  National  Bank  v.  Hill,  19  Dist.  805;  Kreiter  v.  Burk- 
holder,  5  Lane.  50.  Where  on  a  suit  for  less  $100  without  filing  an  af- 
fidavit that  the  claim  exceeded  $100,  a  verdict  was  rendered  against  one  of 
two  defendants  and  for  the  other  who  had  not  been  properly  served 
The  court  had  no  authority  at  the  instance  of  the  former  to  rule  the 
plaintiff  to  pay  the  bill  of  costs  of  the  latter  for  witness  fees  and 
mileage.  The  bill  should  be  properly  taxed  and  any  dispute  settled  by  ap- 
peal.   Quarryville  Nat.  Bank  v.  Hess,  19  Dist.  805. 

276  McCafferty  v.  Crew,  IS3  Pa.  311 ;  Maloney  v.  Murphy,  173  Pa.  395; 
Custard  v.  Krause,  2  North.  251;  Steen  v.  Smucker,  24  W.  N.  C.  304; 
Trajanowski  v.  National  Union  Fire  Ins.  Co.,  20  Dist.  743. 
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sary  when  the  plaintiff  sues  in  assumpsit  and  obtains  a  judgment 
for  less  than  $100,^"  even  though  the  action  be  for  rent  which 
is  reduced  by  the  tenant's  counter  demands  which  go  to  the 
cause  of  action,  below  the  amount.^'^  Likewise  when  the  ver- 
dict is  for  unliquidated  damages  below  that  amount  though  a 
larger  sum  was  claimed  as  damages  the  statute  applies.^^'  Lastly, 
when  judgment  is  entered  by  agreement  for  a  sum  less  than  $100 
and  the  affidavit  is  not  filed,  the  plaintiff  is  not  entitled  to  his 
costs.^*" 

32.  Interest. 

Interest  is  not  allowable  on  costs"*^  unless  a  party  to  a  suit  has 
actually  paid  them.^*^  In  such  a  case  interest  may  be  allowed 
and  will  run  only  from  the  time  of  payment.^*^  Of  course  a  party 
must  show  that  he  has  paid  the  costs  before  he  is  entitled  to 
the  benefit  of  the  exception.^**  An  action  by  a  sheriff  for  his 
costs  is  no  exception,  interest  thereon  therefore  is  not  recover- 
able.^*°  Again,  when  a  judgment  for  a  gross  sum  includes  the 
costs  the  judgment  is  a  unit  and  interest  will  be  allowed  on  the 
whole.^** 

33.  Costs  chargeable  to  trustee  fund. 

When  an  appeal  by  trustees  from  a  decision  of  the  orphans' 
court  disallowing  payments  by  them  on  the  management  of  the 
trust  is  sustained  the  expense  of  printing  the  paper  books  and 
the  counsel  fee  for  trying  the  appeal  are  properly  payable  out  of 
the  trust.^'^  Also  where  a  fund  for  the  common  benefit  of 
creditors  has  been  created  by  an  appeal  of  some  of  the  creditors 
from  the  distribution  of  a  debtor's  estate,  it  will  entitle  the  ap- 
pellants to  the  cost  of  their  paper  books  and  counsel  fees.^** 
On  the  other  hand,  the  costs  of  an  unsuccessful  appeal  to  the 

277  McCafferty  v.  Crew,  153  Pa.  311. 

278  Graham  v.  Hirshfield,  9  C.  C.  159. 

279  Deffenbach  v.  Carr,  i  Dist.  129;  Bearer  v.  Whiteman,  2  North.  24. 

280  Bliss  V.  Becker,  i  Wood.  481. 

281  Parrott  v.  Thompson,  19  W.  N.  C.  S48. 

282  Baum  V.  Reed,  74  Pa.  320 ;  Rogers  v.  Burns,  27  Pa.  525 ;  McCaus- 
land  V.  Bell,  S.  R.  388;  Miller  v.  Hottenstein,  i  Wood.  236;  Galbraith  v. 
Walker,  95  Pa.  481. 

283  Ibid. 

284  Ibid.  -1 
28s    Galbraith  v.  Walker,  95  Walk.  481. 

286  Wetherjll  v.  Stillman,  65  Pa.  105. 

287  Hoffman's  Estate,  12  Dist.  770. 

288  Schartz  v.  Keystone  Oil  Co.,  164  Pa.  415. 
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supreme  court  by  executors  in  resisting  a  widow's  claim  may  be 
put  on  the  executors  individually.^** 

The  costs  of  a  scire  facias  on  a  mechanic's  lien  were  formerly 
payable  out  of  the  fund  though  it  had  not  been  prosecuted  to 
judgment  at  the  time  of  the  sale.^""  The  act  of  1901  provides 
that  "if  judgment  be  finally  recovered  in  favor  of  the  claimant 
it  shall  not  have  the  effect  of  a  personal  judgment  against  the 
owner  if  he  be  not  also  the  contractor,  except  for  the  costs  of 
the  proceeding."^"^  There  is  no  personal  liability  for  costs  in  a 
scire  facias  on  a  mortgage,  the  judgment  is  exclusively  de  ter- 
ris.^°^  Costs  in  partition -also  are  to  be  taxed  against  the  estate 
and  paid  by  all  the  parties,  but  not  the  expense  of  a  litigation."'* 
In  an  assigned  estate  the  costs  of  audit  should  be  equitably  di- 
vided between  the  realty  and  personalty."^*  When  two  pieces 
of  realty  are  sold  by  the  sheriff,  the  costs  may  be  equally  charged 
on  them  under  some  circumstances."*"  Thus  in  Bryant's  Appeal 
the  court  said:  "When  two  or  more  pieces  of  real  estate  are 
sold  on  a  junior  judgment  which  is  clearly  not  entitled  to  par- 
ticipate in  the  fund  realized  for  the  sale,  the  costs  of  effecting  the 
sale,  that  is,  the  costs  incurred  on  the  execution  process  alone, 
including  advertising  and  excluding  costs  of  the  judgment  proper, 
should  be  divided  into  as  many  equal  parts  as  there  are  sepa- 
rate pieces  of  property  sold,  and  one  portion  thereof  charged  to 
the  fund  realized  from  each.""*" 

The  costs  of  receivership  proceedings  of  a  building  and  loan 
association  including  reasonable  counsel  fees  may  be  paid  out 
of  the  fund,  but  not  the  expenses  incurred  in  carrying  out  a  plan 
of  reorganization."*^ 

34.    When  are  costs  apportioned  or  divided. 

When  are  the  costs  apportioned  or  divided?  When  one  of 
several  plaintiffs  withdraw  before  the  decree  is  entered  in  favor 
of  the  plaintiffs  and  appeals,  and  the  decree  is  reversed,  the 

289  Walter's  Estate,  2  Chester  159. 

290  McLaughlin  v.  Smith,  2  Wh.  122. 

291  June  4,  §37,  P.  L.  448,  2  Purd.  §52,  p.  2499. 

292  Wickersham  v.  Fetrow,  5  Pa.  260. 

293  Snyder's  Appeal,  54  Pa.  67.  See  Stewart  v.  Baldwin,  i  P.  &  W. 
461 ;  Shaw  V.  Irwin,  25  Pa.  347. 

294  Emig's  Estate,  18  York  97. 

29s    Smith  V.  Postlewait,  30  C.  C.  337. 

296  Bryant's  Appeal,  104  Pa.  372,  376.' 

297  Commonwealth  v.  Cash  B.  &  L,.  Association,  10  Dist.  263. 
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appeal  costs  may  be  imposed  on  him.^°'  And  when  the  appellate 
court  reverses  a  decree  in  equity  against  the  defendant  only  in 
part,  so  that  his  claim  is  greatly  reduced,  a  decree  placing  "costs 
of  this  appeal"  on  the  appellee  means  only  the  costs  of  the  ap- 
peal, and  not  other  costs  in  the  suit.^"®  Under  similar  circum- 
stances the  appellate  court  may  order  that  each  party  pay  one- 
half  the  costs.^""  Again,  in  an  action  by  a  landlord  to  recover 
possession  under  the  act  of  1772  in  which  the  jury  failed  to 
agree,  each  party  must  pay  his  own  costs.'"'  Also  when  the 
parties  made  a  settlement  without  providing  for  the  costs,  each 
party  must  pay  his  own  costs. ""^  And  in  appeals  from  a  justice 
of  the  peace  in  an  action  of  trespass  in  which  "the  title  to  land 
will  come  in  question,"  the  costs,  including  the  costs  of  trans- 
mission of  a  copy  of  the  record  and  of  all  the  proceedings  there- 
in, "shall  be  paid  in  equal  share  by  the  plaintiff  and  defendant," 
and  if  either  party  refuse  to  pay  his  proportionate  share,  the 
magistrate  may  enter  judgment  against  him  and  issue  execution 
for  the  collection  of  the  amount.'"^ 

When  the  plaintiff,  on  notice  to  the  sheriff,  attends  the  inqui- 
sition and  examines  witnesses  and  then  withdraws  the  writ,  the 
defendant  is  liable  for  the  costs  at  the  time  of  meeting,  and  the 
plaintiff  all  subsequent  costs  of  the  proceeding.^"* 

35.    Costs  in  compromises  and  agreements. 

When  a  suit  is  for  more  than  $100  and  the  parties  compromise 
for  less  than  that  sum  with  no  stipulation  concerning  costs,  the 
action  of  the  parties  is  taken  as  an  adjustment  of  them  and  judg- 
ment should  be  entered  without  them.'"®  Agreements  are  not 
infrequently  made  concerning  costs  which  must  ordinarily  be 
observed.'"*  The  principal  troubles  arising  from  them  is  their 
meaning,  or  what  did  the  parties  intend  to  include  or  exclude 
by  them?    Thus  an  agreement  to  conduct  litigation  for  a  com- 

298  Markle  v.  Wilbur,  200  Pa.  473. 

299  Taylor's  Appeal,  21  W.  N.  C.  356;  Riegel's  Appeal,  i  Walk.  72. 

300  Danville  R.  v.  Kase,  41  W.  N.  C.  411. 

301  March  21,  i  Sm.  L.  370;  Rhood  v.  Cain,  2  Chester  496. 

302  Schlaefer's  Estate,  37  L.  I.  183.    See  Baldwin  v.  Jeffries,  2  Del. 
221. 

303  Act  July  2,  1901,  P.  L.  608,  2  Purd.  §148,  p.  2158. 

304  Van  Storch's  Estate,  S  Kulp  389. 
30s    Bliss  V.  Becker,  i  Wood.  481. 

306    DeCoursey  v.  Johnson,  134  Pa.  328. 
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pensation  and  costs  incurred,  counsel  fees,  car  fares,  hotel  bills, 
theatre  tickets  and  meals  are  not  included.'"' 

In  another  case  the  counsel  fees  in  a  partition  fixed  by  agree- 
ment of  counsel  were  taxed  by  the  court,  and  after  payment  out 
of  the  fund  the  defendant,  alleging  that  his  counsel  was  without 
authority  to  make  the  agreement,  moved  the  revocation  of  the 
order  for  want  of  authority.  As  this  was  shown  the  order  was 
revoked  and  a  retaxation  was  ordered  under  the  act  of  1864.''" 
By  this  act  the  court  is  bound  to  tax  the  allowance  of  counsel 
fees  simply  as  part  of  the  costs  capable  of  calculation  in  view  of 
professional  services  actually  rendered,  and  not  as  a  commission 
at  a  rate  per  cent,  on  the  amount  of  the  fund  in  court.^"® 

36.    Costs  on  continuance,  (p) 

A  defendant  who  remains  in  court  from  Monday  until  Friday 
awaiting  trial  is  entitled  to  the  costs  of  the  term,  though  on 
Friday  a  continuance  was  granted  on  his  motion.'^"  But  when 
a  case  is  ordered  on  the  trial  list  by  the  plaintiff  and  is  contin- 
ued on  the  defendant's  motion  because  no  declaration  has  been 
filed,  neither  party  is  entitled  to  tax  his  witness'  bill  for  the 
term.'"  When  the  plaintiff  asked  leave  to  file  an  amended 
statement  and  pending  the  rule  the  case  was  called  for  trial  when 
the  plaintiff  answered  and  offered  to  withdraw  the  rule,  but 
the  defendant  asked  for  a  continuance  which  was  refused,  and 
the  case  was  marked  for  trial  and  not  reached,  the  plaintiff  was 
entitled  to  the  costs  of  his  witnesses  for  their  three  days'  attend- 
ance at  the  term.'^^  When  a  case  is  continued  by  consent  or  di- 
rection of  the  court,  witnesses  who  are  in  attendance  and  are 
ordered  to  be  present  at  a  later  day,  and  who  go  to  their  homes 
and  return  in  obedience  to  the  court's  order,  may  charge  double 
mileage.'"*    A  case  ordered  on  the  list  by  the  plaintiff  was  con- 

p    2  Vale  4537. 

307  Callahan  v.  Oldmixon,  11  Dist.  13. 

308  April  27,  P.  L.  641,  3  Purd.  §121,  p.  3455. 

309  Luzerne  B.  &  S.  Association  v.  People's  Bank,  142  Pa.  121. 

310  Dwight  V.  Peoples,  I  C.  C.  141.    See  Quirk  v.  Costello,  i  C.  C.  264. 

311  Perry  v.  Williams,  14  C.  C.  422. 

312  Ludy  V.  Phila.  Traction  Co.,  2  Dist.  848. 

312a  Commonwealth  v.  McQuiston,  13  Dist.  519;  Commonwealth  v. 
Swisher,  3  Dist.  662;  Herman  v.  Shank,  15  C.  C.  406;  Commonwealth  v. 
Smith,  4  C.  C.  321. 

Contra, — Griest  and  Co.  v.  Pennock,  Chester  16;  Todd  v.  Painter,  I 
Chester  176. 
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tinued  because  of  the  absence  of  a  witness  for  the  defendant 
who  was  attending  as  a  member  of  the  legislature.  The  action 
of  the  prothonotary  in  disallowing  the  defendant's  bill  of  costs 
for  that  term  and  refusal  to  credit  the  plaintiff  with  his  bill  for 
the  same  term  was  sustained. ^^^  A  case  on  the  trial  list  was  con- 
tinued three  days  before  the  beginning  of  the  term,  at  the  defend- 
ant's instance.  He  was  ordered  to  pay  such  costs  as  the  plaintiff 
might  incur  by  reason  of  the  continuance.  Nevertheless  the 
constable's  compensation  for  serving  notices  of  the  continuance 
to  witnesses  subpoenaed  for  the  plaintiff,  which  he  had  agreed 
to  pay,  was  not  allowed.^^* 

II.    Of  the  Defendant's  Costs. 
37.    When  he  recovers  costs,  (q) 

Neither  by  the  common  law,  nor  by  the  statute  of  Gloucester, 
was  the  defendant  entitled  to  recover  costs,  if  the  plaintiff  failed 
in  this  suit;  but  by  the  statute  of  4  Jac.  I.,  c.  3,^^^  it  is  enacted, 
that  in  all  cases  in  which  a  plaintiff  would  be  entitled  to  costs, 
if  he  recovered,  the  defendant  shall  recover  his  costs,  if  a 
verdict  be  found  for  him,  or  the  plaintiff  be  nonsuit.  This 
statute  extends  to  every  species  of  action;  and,  accordingly,  it 
was  held,  that  where  the  plaintiff  in  an  attachment-execution, 
not  content  with  the  answers  of  the  garnishee  to  interrogatories, 
compels  the  latter  to  plead,  and,  on  the  trial,  becomes  nonsuit, 
the  garnishee  is  entitled  to  recover  costs,  as  he  would  have  been 
liable  for  them,  in  case  the  plaintiff  had  proved  a  larger  amount 
to  be  in  his  hands  than  was  admitted  by  the  answers.^^^  Other 
statutes  give  costs  to  defendants,  in  cases  not  provided  for  by 
this  act;  thus,  the  statute  8  Eliz.,  c.  4,^^^  gives  costs  upon  a  dis- 
continuance ;  and  a  nol  pros  is  a  discontinuance  within  the  act.^^* 
The  statute  8  &  9  Wm.  iii.,  c.  11,^^^  allows  costs  to  a  defendant 
upon  a  judgment  on  demurrer,  and  in  actions  of  scire  facias, 
upon  verdict,  nonsuit  or  discontinuance;  this  statute  does  not 

q    2  Vale  4503. 

313  Keylor  v.  Beyer,  18  Dist.  854. 

314  Ranck  v.  Brackbill,  13  Dist.  304. 

315  Rob.  Dig.  129.  There  were  prior  statutes  giving  costs  to  de- 
fendants in  particular  cases,  which  have  been  suppUed  by  the  general 
provisions  of  this  act.    See  Bright.  Costs  80. 

316  Hall  V.  Knapp,  i  Pa.  213 ;  Newlin  v.  Scott,  26  Pa.  102. 

317  Rob.  Dig.  125. 

318  Cooper  V.  Tiffin,  3  T.  R.  511. 

319  Rob.  Dig.  140. 


1290       ■  Common  Law  Practice  in  Pennsylvania. 

embrace  the  case  of  a  judgment  on  demurrer  to  a  plea  in  abate- 
ment.'^" And  the  statute  18  Eliz.,  c.  5,  gives  costs  to  the  defend- 
ant, on  a  verdict,  in  an  action  upon  a  penal  statute,  by  a  com- 
mon informer,  though  the  plaintiff  would  not  have  been  entitled 
to  costs,  had  he  succeeded.'^^ 

A  successful  defendant  may  recover  from  the  plaintiff  for  the 
service  of  subpoenas  and  mileage  at  the  rate  fixed  by  the  sheriff's 
fee  bill,*^''  whether  they  are  served  by  a  sheriff,^^'  constable,^^* 
the  defendant  himself,^''*  a  third  person  or  attorney.'^'  A  use- 
plaintiff  may  employ  his  plaintiff  in  the  same  manner  and  recover 
the  costs  therefore  ;'^^  and  an  attorney  for  two  plaintiffs  in 
separate  actions  against  the  same  defendants,  serving  subpoenas 
on  the  same  witnesses  on  both  cases,  is  entitled  to  fees  and  mile- 
age in  both  of  them.'^*  The  mileage  of  a  constable  who  serves 
a  subpoena  begins  at  his  residence  and  ends  with  the  point  where 
the  subpoena  is  returned  by  him.'^*  He  is  also  entitled  to  mile- 
age on  each  suit  though  the  summons  were  all  served  during 
one  journey  and  for  the  same  plaintiff,  but  on  separate  defend- 
ants.''" A  charge  for  mileage  not  actually  traveled,  is  illegal,"^ 
so  is  a  mileage  charged  where  the  mail  is  used."^  Moreover 
the  charge  must  be  for  direct,  not  circular  mileage.'"  If  wit- 
nesses are  served  beyond  the  county,  the  server  is  entitled  to 

320  Thomas  v.  Lloyd,  i  Salk.  194. 

321  Kirkham  v.  Wheeley,  i  Salk.  30;  Garland  v.  Burton,  2  Str.  1103; 
Wilkinson  v.  Allot,  Cowp.  366.  This  statute  has  not  been  reported  to  ex- 
tend to  Pennsylvania. 

322  Youngs  V.  Harold,  3  Dist.  510;  Cody  v.  Clelam,  i  C.  C.  8. 

323  Youngs  V.  Harold,  3  Dist.  510;  O'Leary  v.  Northumberland  Co., 
24  Super.  Ct.  24. 

324  Diehl  V.  Dauphin,  s  Dist.  525;  Kottcamp  v.  York  Co.,  28  Super. 
Ct.  96;  Hower  v.  Lauer,  3  Justice  i ;  McAllister  v.  Armstone  Co.,  9  Super. 
Ct.  423- 

32s  Patterson  v.  Anderson,  i  C.  C.  86;  Lyon  v.  Marshall,  i  C.  C.  90; 
Elliott  V.  Mutual  Fire  Ins.  Co.,  i  Dist.  546. 

326  Weaver  v.  Oberholtzer,  16  Dist.  769. 

327  Sensenig  v.  City  of  Lancaster,  22  Lane.  L.  Rev.  121. 

328  Heslin  v.  McCabe,  32  C.  C.  97. 

329  Burgess  v.  Sharpless,  5  C.  C.  241 ;  Elliott  v.  Mutual  Fire  Ins.  Co;, 
,9  Lane.  L.  Rev.  294. 

330  McGee  v.  Dillon,  103  Pa.  433. 

331  Commonwealth  v.  Rice,  3  Dist.  259. 

332  Ibid. 

333  Winters  v.  Dauphin,  5  Dist.  528. 
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the  same  mileage.'^*  And  if  actions  are  brought  by  two  plain- 
tiffs against  the  same  defendant,  and  they  are  tried  together, 
each  plaintiff  nevertheless  is  entitled  to  his  costs  for  subpoena 
and  service.*'^  Lastly,  to  entitle  a  party  to  tax  the  costs  of  his 
witnesses  their  names  need  not  be  inserted  in  the  subpoena  by 
the  prothonotary.'^' 

38.    In  replevin. 

As  a  plaintiff  in  replevin  might  have  recovered  damages  at 
common  law,  and,  therefore,  was  entitled  to  costs  by  virtue  of 
the  statute  of  Gloucester,  the  defendant  recovers  costs,  under 
the  statutes  referred  to  in  the  preceding  section.'^'  And  our 
statute  gives  double  costs  to  the  defendant,  in  replevin  upon  a 
distress  for  rent,  if  the  plaintiff  becomes  nonsuit,  discontinue, 
or  have  judgment  against  him;''*  but  under  this  act,  where  the 
cause  is  arbitrated,  the  plaintiff  is  not  compelled  to  pay  double 
costs,  in  order  to  obtain  an  appeal;  the  statute  only  contemplates 
a  final  judgment;''"  and,  it  seems,  that  a  distress  for  a  rent- 
charge  is  not  within  the  act.'*"  It  is  provided  by  another  act,'*^ 
that  if  a  replevin  be  issued  for  any  goods  or  chattels,  seized  or 
taken  in  execution,  or  by  distress  or  otherwise,  by  any  sheriff, 
constable,  collector  of  taxes  or  other  officer,  acting  under  public 
authority,  such  writ  shall  be  quashed,  on  motion,  with  treble 
costs ;  this  act  extends  to  a  replevin  for  property  seized  for  non- 
payment of  a  militia  fine;'*^  and  to  a  replevin  for  goods  seized 
in  execution  for  the  city  water-tax.'*'  It  does,  not,  however, 
extend  to  a  replevin  issued  against  the  sheriff's  vendee;'**  nor 
to  a  replevin  issued  against  any  other  person  than  the  officer  ;'** 

334  Venom  v.  Closser,  14  C.  C.  521. 

335  Zinz  v.  Blind,  35  P.  L.  J.  33- 

336  McWilliams  v.  Hopkins,  i  Wh.  275. 

337  Tibbal  v.  Cahoon,  10  W.  232.    See  this  Chap.  §ig. 

338  Act  20  March,  1772,  §10,  i  Sm.  L-  372^  4  Purd.  §2,  p.  4131. 

339  Hartley  v.  Bean,  i  Miles  168.  See  Gurney  v.  Buller,  i  B.  &  Aid. 
670. 

340  Leominster  Canal  Co.  v.  Cowell,  i  Bos.  &  Pul.  214;  Leominster 
Canal  Co.  v.  Norris,  7  T.  R.  500;  Lindon  v.  Collins,  Willes  429. 

341  Act  3  April,  1779,  I  Sm.  L.  47°,  4  Purd.  §S,  p.  4137. 

342  Pott  V.  Oldwine,  7  Watts  173. 

343  Stiles  V.  Griffith,  3  Yeates  82. 

344  Shearick  v.  Huber,  6  Binn.  2. 

345  Mulholm  v.  Cheney,  Add.  301;  English  v.  Palbrow,  i  Miles  ify}. 
And  see  Weed  v,  Hill,  2  Miles  122, 
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and  the  court  will  not  entertain  a  motion  to  quash,  before  ser- 
vice.'** 

Costs  are  not  recoverable  from  the  plaintiff  in  replevin  against 
several  defendants  where  a  verdict  is  rendered  against  one  de- 
fendant and  in  favor  of  the  others.'*'  Again,  in  replevin  against 
three  defendants  if  a  verdict  is  rendered  against  one  and  in 
favor  of  the  others  who  enter  judgment  for  costs  against  the 
plaintiff  and  assign  it  to  the  other  defendant,  he  cannot  set  off 
the  assigned  judgment  for  costs  against  a  judgment  entered  on 
the  verdict.'*®  In  a  replevin  action  in  which  a  claim  property 
bond  is  given,  and  a  verdict  is  rendered  for  the  plaintiff  for  dam- 
ages, the  costs  follow  by  statute.'*" 

39.    Several  defendants. 

In  trespass,  assault,  false  imprisonment,  or  ejectment,  if  there 
be  several  defendants,  and  one  of  them  is  acquitted,  he  shall 
recover  his  costs,  in  the  like  manner  as  if  a  verdict  had  been 
given  against  the  plaintiff,  unless  the  judge  shall,  immediately 
after  the  trial,  in  open  court,  certify  upon  the  record  that  there 
was  a  reasonable  cause  for  making  such  person  a  defendant.'^" 
When  one  of  the  several  defendants  lets  judgment  go  by  default, 
and  the  other  leads  a  plea,  which  goes  to  the  whole  declaration, 
and  shows  that  the  plaintiff  had  no  cause  of  action,  if  this  plea 
be  found  for  the  defendant  who  pleaded  it,  he  shall  have  costs ; 
and  be  in  an  absolute  bar,  the  other  defendant  shall  have  the 
benefit  of  it,  and  shall  not  pay  costs  to  the  plaintiff ;'"  but  when 
the  plea  goes  merely  in  discharge  of  the  party  pleading  it,  then 
the  other  party  shall  pay  costs,  though  it  be  found  against  the 
plaintiff.'^^ 

But  as  all  statutes  relating  to  costs  are  to  be  construed  strictly 
and  according  to  the  letter,  the  decisions  on  this  act  have  re- 
stricted its  operation  to  actions  of  trespass  vi  et  armis:"'  and 

346  Shewell  V.  Mackinley,  i  Miles  54. 

347  Kline  v.  Blaine,   18  Dist.  852;   Ramsdell  v.  Owens,   i   Djst.   198; 
Maus  V.  Maus,  10  W.  89 ;  Steele  v.  Lineberger,  72  Pa.  239. 

348  Kline  v.  Blaine,  18  Dist.  852. 

349  Shoemaker  v.  Shoemaker,  7  Kulp  528. 

350  Stat.  8  &  9  Wm.  III.  c.  11,  Rob.  Rig.  139;  Urich  v.  Forney,  I 
Pears.  93. 

351  Porter  v.  Harris,  i  Lev.  63;  Biggs  v.  Greenfield,  8  Mod.  217. 

352  Day  v.  Hanks,  3  T.  R.  654-6. 

353  Hull  on  Costs  142. 
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accordingly,  an  action  of  trespass  on  the  case  has  been  held  not 
to  be  within  the  statute;^"  nor  is  an  action  of  trover,^^^  or  of 
replevin. °°°  So  an  action  of  scire  facias  was  held  not  to  be  with- 
in the  statute;  and  therefore,  in  an  action  of  scire  facias  to  re- 
vive a  judgment,  with  notice  to  several  terre-tenants,  where  a 
several  issue  was  joined  between  the  plaintiff  and  each  terre- 
tenant,  and  a  verdict  and  judgment  were  rendered  against  some 
of  the  terre-tenants,  and  in  favor  of  the  others,  the  latter  were 
held  not  entitled  to  recover  their  costs  from  the  plaintiff."^  But, 
in  a  recent  case,  where  a  scire  facias  was  issued  against  several 
defendants,  and  judgment  was  rendered  against  some  of  them 
by  default,  and  in  favor  of  others,  on  the  plea  of  nul  tiel  record, 
it  was  held,  that  the  latter  were  entitled  to  recover  their  costs 
against  the  plaintiff,  under  the  equity  of  the  second  section  of  the 
statute,  which  enacts  that,  in  any  form  of  action,  whenever,  upon 
any  demurrer,  judgment  shall  be  given  by  the  court  against  the 
plaintiff,  the  defendant  shall  have  judgment  to  recover  his  costs 
against  such  plaintiff.^^*  And  where  there  are  several  garnishees 
to  a  scire  facias,  in  a  proceeding  in  the  nature  of  foreign  at- 
tachment, it  would  seem,  that  those  obtaining  judgment  are  en- 
titled to  costs.^^' 
Where  a  number  of  defendants  are  severally  liable  and  sev- 

354  Dibben  v.  Cooke,  2  Str.  1005.  It  does  not  extend  to  an  action  on 
the  case  for  a  malicious  prosecution,  though  a  false  imprisonment  be 
alleged  as  matter  of  aggravation.    Murray  v.  Nichols,  6  Bing.  530. 

355  Poole  V.  Boulton,  Barnes  139;  Marriner  v.  Barret,  cited  3  Burr. 
1285. 

356  Ingle  V.  Wordsworth,  3  Burr.  1284. 

357  Maus  v.  Maus,  10  W.  87. 

358  Steele  v.  Lineberger,  72  Pa.  239.  The  statute  of  Jac.  I.  gives  costs, 
where  one  of  several  defendants  suffers  judgment  by  default,  and  the 
others  obtain  a  verdict  on  the  trial.    Price  v.  Harris,  10  Bing.  557. 

359  Magruder  v.  Adams,  District  Court,  Phila.,  2  Feb.,  1850.  Per 
curiam.  The  35th  section  of  the  act  of  16  June,  1836,  relating  to  execu- 
tion, provides  that  an  attachment  may  issue  in  the  case  of  a  debt  due  the 
defendant;  "but  in  such  case,  a  clause,  in  the  nature  of  a  scire  facias 
against  a  garnishee  in  a  foreign  attachment,  shall  be  inserted  in  such  writ 
of  attachment."  It  is  clear,  then,  that  the  attachment  occupies,  in  respect 
to  the  garnishee,  the  same  place  that  a  separate  scire  facias  does  against 
a  garnishee  in  a  foreign  attachment,  and  it  is  not  to  be  doubted,  that  such 
a  scire  facias  is  a  suit,  costs  in  which  are  recoverable,  as  in  the  case  of  a 
suit  commenced  by  original  process.  The  question  has  been  likened  to  a' 
scire  facias  on  a  judgment  against  several  terre-tenants,  but  there  is  no 
analogy.    Appeal  dismissed. 
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erally  sued,  judgment  for  costs  may  be  entered  against  each  of 
them  and  they  are  bound  until  one  has  made  satisfaction.'"" 
Again,  the  defendants  against  whom  there  has  been  a  recovery 
are  not  liable  for  the  costs  of  service  of  process  on  others  as  to 
whom  a  nol  pros  is  entered.'"^     Nor  is  the  defendant  against 

whom  judgment  is  entered  by  default  liable  for  the  costs  of  a 
defendant  whose  name  has  been  stricken  out  by  amendment  to 
the  plaintiff.'^^  And  when  one  of  several  defendants  procures 
a  judgment  to  be  opened  and  an  issue  awarded,  he  alone  is  liable 
for  the  costs.'"'  When  a  case  is  removed  to  a  federal  court  on 
the  petition  of  one  defendant  and  resisted  by  the  plaintiff  and  the 
other  defendant  and  is  afterward  remanded  by  agreement,  the 
costs  of  the  federal  court  must  be  paid  by  the  defendant  who 
secured  the  removal.'"*  The  costs  will  be  imposed  on  the  de- 
fendant in  a  bill  to  enjoin  him  from  removing  fixtures,  even 
though  dismissed,  if  appearances  warranted  the  petitioner  in 
bringing  it.'"" 

Wherein  a  joint  action  against  three  defendants  for  a  joint 
tort  there  is  a  verdict  in  favor  of  one  defendant,  and  against 
the  other  two,  and  no  certificate  of  probable  cause  is  filed,  the 
former  defendant  is  entitled  to  costs  incurred  in  his  own  be- 
half, but  otherwise  with  respect  to  costs  incurred  in  aid  of  his 
co-defendants  under  a  subpoena  and  bill  of  costs  in  the  name 
of  the  three  defendants  jointly.'"' 

40.    Against  equitable  plaintiffs. 

The  act  of  1829  provides,'"'  that  "the  equitable  plaintiff,  or 
person,  for  whose  use  or  benefit,  and  at  whose  instance,  any 
action  has  been  or  may  be  prosecuted,  whether  named  on  the 
record  or  not,  shall  be  liable  to  execution  on  judgment  against 
the  legal  plaintiff  or  plaintiffs;  provided,  that  where  such  equi- 
table plaintiff  or  plaintiffs  were  not  named  on  the  record,  pre- 
vious to  judgment,  his  name  shall  be  suggested  on  the  record, 

360  Tarin  v.  Morris,  2  Dall.  115. 

361  Guie  V.  Ash,  i  Chester  400. 

362  Hotchkiss  V.  Harvey,  25  C.  C.  80. 

363  Wyant  v.  Wyant,  24  Luz.  L,.  R.  30. 

364  Whilt  V.  Chester  Traction  Co.,  7  Dist.  693. 

366  Potts  V.  Hoster,  21  Lane.  L.  Rev.  159. 

367  Minnich  v.  Lancaster  &  Lititz  Electric  R.  Co.,  21  Lane.  L-  Rev. 
313,  revsd.  on  other  grounds,  203  Pa.  632. 

568    Act  23  April,  1829,  10  Sm.  L.  455,  2  Purd.  §2,  p  1404. 
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supported  by  affidavit  of  his  interest  in  the  cause,  before  exe- 
cution shall  issue."  This  statute  has  made  no  alteration  in  the 
responsibility  of  an  equitable  plaintiff  for  the  costs  of  an  action ; 
for,  long  prior  to  its  passage,  it  had  been  decided,  that  where  an 
action  had  been  carried  on  for  the  use  of  another,  after  judg- 
ment for  the  defendant,  the  court  would  permit  the  defendant 
to  suggest  the  name  of  the  cestui  que  use,  and  would  rule  him 
to  pay  the  costs.'*'  But,  by  this  act,  a  defendant  is  enabled  to  col- 
lect his  costs  from  the  party  to  whose  use  the  suit  has  been  prose- 
cuted, by  an  execution  against  the  actual  plaintiff.''"  Nor  does 
the  act  relieve  the  legal  plaintiff,  by  whom  the  suit  was  com- 
menced, from  the  liability  for  costs.''^ 

Any  person  who  brings  an  action  in  the  name  of  another,  is 
liable  for  the  costs  j''""  and  the  court  will  search  out  the  actual 
plaintiff,  and  fix  on  him  the  responsibility.'''  Where  a  suit  is 
founded  on  a  chose  in  action,  it  must  be  brought  in  the  name  of 
the  legal  owner,  for  the  use  of  the  equitable  owner;  but  that  is 
mere  form,  for  he  who  holds  the  equity  is  the  real  party,  and  he 
is  liable  for  costs  ;"*  and  where  a  chose  in  action  is  assigned,  be- 
fore suit  is  brought,  the  nominal  plaintiff  is  not  liable  for  costs, 
where  the  transfer  is  without  any  collusion,  and  where  the  nomi- 
nal plaintiff  takes  no  part  in  carrying  on  the  suit,  nor  is  to  gain 
any  advantage  from  its  termination,  in  any  respect;""  nor,  it 
seems,  is  one  who  becomes  interested  in  the  prosecution  and  re- 
covery of  a  claim,  after  suit  brought,  and  divests  himself  of  that 
interest,  before  the  trial  of  the  cause,  liable  for  the  costs;  and 
if  liable,  the  responsibility  only  extends  to  those  actually  incurred 
during  the  continuance  of  his  interest.""     So,  where  an  award 

369  Canby  v.  Ridgway,  i  Binn.  496;  Steele  v.  Phoenix  Insurance  Co., 
3  Binn.  312. 

370  Miller  v.  Lint,  36  Pa.  447. 

371  Kinly  v.  Donnelly,  6  Phila.  120.  And  see  Giflford  v.  Gifford,  27  Pa. 
202. 

372  Brewer  v.  Hayes,  2  W.  12.  And  see  Gallagher  v.  Milligan,  3  P. 
&  W.  177;  Utt  V.  Long,  6  W.  &  S.  174. 

373  Armstrong  v.  Lancaster,  5  W.  68;  Tomb's  Appeal,  9  Pa.  67. 

374  Presbyterian  Congregation  v.  Carlisle  Bank,  5  Pa.  350. 

375  Lyon  v.  Allison,  i  W.  162;  Wistar  v.  Walker,  2  Bro.  171. 

376  Orphans'  Court  v.  Woodburn,  7  W.  &  S.  165.  A  party,  however, 
to  whom  a  pending  action  is  assigned,  and  for  whose  use  it  is  prosecuted, 
if  his  interest  continue  until  the  time  of  trial,  is  liable  for  all  the  costs 
from  the  commencement  of  the  action.    Gambers  v.  Robinson,  i  Pears.  67. 
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is  assigned,  and,  on  appeal,  the  other  party  recovers  a  judgment, 
the  assignee  is  not  liable  for  the  costs.*'' 

41.  Use  plaintiff. 

A  use-plaintiff  is  a  sufficient  party  to  overcome  the  objection 
that  an  unincorporated  association  is  not  responsible  for  costs."' 
Again,  when  a  suit  is  brought  in  the  name  of  the  legal  plaintiff 
to  the  use  of  an  equitable  plaintiff,  and  the  former  has  no  in- 
terest in  the  suit,  a  judgment  for  costs  against  him  will  be 
stricken  off.**"  The  real  owner  and  party  in  interest  in  a  suit 
being  the  use  plaintiff,  the  objection  to  a  quasi  corporation  as 
legal  plaintiff  that  there  is  no  responsibility  for  costs  cannot  be 
maintained  in  face  of  the  statute*"  making  the  use — plaintiff 
liable  therefor.'*" 

42.  Nonsuit  and  discontinuance. 

The  court  has  authority  to  give  judgment  against  the  plaintiff 
for  costs  when  the  case  is  dismissed  for  want  of  jurisdiction. 
Says  Reed,  P.  J.,  "When  the  plaintiff  fails  in  his  action,  no  mat- 
ter on  what  ground,  he  should  be  made  to  pay  the  costs."***  The 
rule  applies  with  equal  force  in  cases  of  discontinuance.***  And 
if  a  nonsuit  is  granted,  the  defendant  may  take  out  an  execution 
for  his  costs  including  the  costs  of  his  witnesses.**^  And  where  a 
nonsuit  is  taken  off,  on  payment  of  costs,  the  plaintiff,  on  a  sub- 
sequent recovery,  is  not  entitled  to  tax  the  costs  which  accrue 
prior  to  the  nonsuit.***  Likewise  when  the  defendant  removes 
the  cause  by  habeas  corpus,  and  the  plaintiff  becomes  nonsuited, 
the  defendant  is  not  liable  for  costs.**'  So  also  a  judgment  on  a 
conditional  verdict  carries  costs.*** 

377  Ritter  v.  Gundrum,  3  Am.  L.  J.  63. 

378  Washington  Camp  v.  Funeral  Benefit  Association,  8  Dist.  198. 

380  Horlacher  v.  Gernert,  11  C.  C.  410. 

381  Act  April  23,  1829,  P.  L.  35S>  2  Purd.  §§1-3,  p.  1403. 

382  Camp  V.  Funeral  Benefit  Association,  8  Dist.  198. 

383  McDonald  v.  Jones,  11  Dist.  67s,  676. 

384  Summy  v.  Hiestand,  65  Pa.  300. 
38s  Potts  V.  Steel  Co.,  44  W.  N.  C.  548. 
386  Hartley  v.  Lee,  6  W.  N.  C.  560. 
387.  Wolf  V.  Turner,  3  Yeates  559. 

388    Bradley  v.  O'Donnell,  40  Pa.  479. 
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43.    Security  for  costs,  (r) 

So  necessary  an  appendage  or  incident  to  the  judgment  have 
costs  now  become,  that  the  defendant  may  (under  some  cir- 
cumstances), at  an  early  period  of  the  suit,  call  on  the  plaintiff 
to  furnish  security  for  the  costs,  or  else  to  submit,  in  our  prac- 
tice, to  a  judgment  of  nonsuit  or  nonpros ;  which  security  ex- 
tends not  only  to  costs  already  incurred,  but  also  to  the  prospec- 
tive costs  of  the  suit  f^^  and,  therefore,  the  recognisance  or  obli- 
gation entered  into  by  the  plaintiff  and  his  sureties,  should  be  de- 
vised so  as  to  bind  them  to  the  payment  of  costs,  in  case  the  plain- 
tiff should  not  prosecute  his  suit  with  effect.^""  It  is  provided 
by  rule  of  court,  that,  "in  cases  where  the  plaintiff  resides  out  of 
the  state,  at  the  time  of  suit  brought,  or  subsequently  removes 
therefrom,^"^  in  qui  tarn  actions,^'^  in  suits  on  administration  or 
office  bonds,  or  where  the  plaintiff,  after  suit  brought,  has  taken 
the  benefit  of  the  insolvent  laws,  and  defendant,  on  motion,  and 
affidavit  of  a  just  defense  against  the  whole  demand,  may  have 
a  rule  for  security  for  costs;  and  for  want  of  security,  at  a  time 
named  by  the  court,  judgment  of  nonsuit  will  be  entered,  on 
motion. "^'^ 

The  poverty  of  a  resident  plaintiff,  is  no  ground  for  not  re- 
quiring security  for  costs. ""^  Nor  can  the  rule  requiring  security 
from  a  plaintiff  be  extended  to  an  action  for  inquiry  to  person, 
property  or  reputation,  for  this  would  violate  the  constitution.'®' 
And  if  a  rule  provides  that  security  may  be  required  after  an 
affidavit  of  defense  filed  on  the  merits,  the  rule  does  not  apply 
to  actions  ex  delicto  in  which  no  affidavit  is  necessary.'*®  A 
married  woman  who  sues  for  a  loan  out  of  her  separate  estate, 
and  joined  her  husband  pro  forma  as  a  party  plaintiff,  must  give 
security  for  costs  for  his  indemnity.""    But  a  defendant,  except 

r    2  Vale  4565. 

389  Ayresv.  Sweigart,  6  W.  191. 

390  Bowne  v.  Arbuncle,  i  Pet.  C.  C.  233. 

391  See  Sharp  v.  Bufifington,  2  W.  &  S.  454. 

392  See  Respublica  v.  Prior,  i  Yeates  206. 

393  Rule  14,  §41.  The  rule  applies  to  a  nonresident  petitioner  in  an 
equitable  proceeding.    Tyndall's  Estate,  6  W.  N.  C.  562. 

394  Stahley  v.  Oiler,  28  P.  L.  J.  131 ;  Schade  v.  Luppert,  17  C.  C.  460. 

395  Schade  v.  Luppert,  17  C,  C.  460. 

396  Ibid.    But  see  Stewart  v.  Welsbach  Light  Co.,  39  W.  N.  C.  68. 

397  Irvine  v.  Bowling,  9  W.  N.  C.  366. 
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in  replevin,  cannot  be  compelled  to  give  security  for  costs."* 
And  if  a  judgment  note  is  entered  up  for  record  in  another 
county  than  where  it  was  made,  the  defendant  cannot  be  com- 
pelled to  give  security  for  counsel  fee  and  costs  of  taking 
depositions  in  such  county  under  a  rule  to  open  judgment.'"' 

44.    When  motion  must  be  made. 

It  is  never  too  late  to  move  for  security  for  costs,  if  it  do  not 
delay  the  trial.*""  It  was  ordered,  where  the  cause  was  at  issue, 
and  on  the  trial-list — there  being  an  interval  of  three  weeks  be- 
fore the  commencement  of  the  period.*"^  But  it  is  too  late,  when 
it  will  delay  the  trial  of  the  cause ;  as,  where  notice  was  given  on 
the  day  of  trial  ;*°^  and  it  was  refused,  after  an  appeal  from  an 
award  of  arbitrators,  where  the  case  was  on  the  trial-list.*"'  So, 
also,  where  there  has  been  an  award  of  arbitrators,  from  which 
an  appeal  has  not  been  taken.*"*  This  rule  however,  "  is  no  long- 
er the  law  where  the  defendant  has  been  quilty  of  laches.  Vigi- 
lance and  promptness  of  application  seem  to  be  required. "*"°  The 
application  should  be  made  free  from  laches  and  be  made  before 
joining  issue.*"*  Consequently  the  application  will  be  denied 
when  there  has  been  great  delay  and  the  defendant  has  proceeded 
without  cause,*"'  and  especially  if  security  is  not  requested  by 
the  defendant  until  two  months  or  longer  after  he  has  filed  his 
plea.*"'    Nor  will  security  be  ordered  after  judgment  though  it 

398  Brace  v.  Evans,  6  C.  C.  19. 

399  Hileman  v.  Rabbitt,  2  Dist.  299. 

400  Shaw  V.  Wallace,  2  Dall.  179;  Franklin  v.  Seitz,  15  York  121; 
Knoll  V.  Rapid  Traction  Co.,  42  W.  N.  C.  232. 

401  Hallahan  v.  Murray,  3  W.  N.  C.  44.  But  see  Fuchs  v.  Wright,  6 
W.  N.  C.  157. 

402  Hawkins  v.  Wiltbank,  4  W.  C.  C.  285. 

403  Cantelo  v.  Binns,  2  Miles  86. 

404  McGarry  v.  Crispin,  3  Clark  25. 

40s  Livingston,  P.  J.,  Voss  v.  Sensenig,  3  Dist.  633,  634.  The  judge 
adds  that  in  Philadelphia  the  later  practice  has  been  not  to  order  security 
after  issue  has  been  joined. 

406  Draper  v.  Hager,  13  Lane.  L.  Rev.  341 ;  McGarry  v.  Crispin,  3 
Clark  25;  Bogardus  v.  Williams,  i  C.  C.  673.  See  Lutz  v.  Heasley,  12 
Dist.  139. 

407  Southmayed  v.  Henderson,  13  W.  N.  C.  78;  Frantz  v.  Dehart,  i 
C.  C.  4;  Lange  v.  Berkmeyer,  7  North.  385;  Farmers'  Nursery  Co.  v. 
Hirshberger,  25  C.  C.  456,  and  27  C.  C.  527. 

408  Sadman  v.  Ellis,  23  Lane.  L-  Rev.  132;  Sadman  v.  Rea's  Estate, 
12  W.  N.  C.  306-    See  Duparquet  v.  Brodhead,  i  North.  48. 
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be  opened  and  the  defendant  is  let  into  his  defense,""  nor  after  a 
case  has  been  on  the  trial  list  and  been  continued,*^"  even  though 
the  plaintiflf  has  filed  an  amended  statement.*^^  An  appeal  with- 
out making  a  defense  is  a  waiver  of  the  right  to  demand  secur- 
ity.*" A  nonsuit  will  be  granted  if  the  plaintiff  fails  to  enter  se- 
curity for  costs  as  ordered."^' 

45.  Practice  in  affidavit  of  defense  cases. 

When  a  rule  of  court  makes  a  sufficient  affidavit  of  defense  a 
prerequisite  to  the  granting  of  a  rule  to  enter  security,  the  affi- 
davit is  the  foundation  of  the  rule  to  enter  security,  and  if  judg- 
ment is  given  for  want  of  sufficient  affidavit  a  non  pros  for  fail- 
ure to  give  security  entered  during  the  pendency  of  the  rule  for 
judgment,  falls  with  the  affidavit  if  it  is  held  to  be  insufficient.*'* 
And  a  court  also  may  in  its  discretion  discharge  an  absolute  rule 
to  enter  security  on  finding  that  the  affidavit  of  defense  is  in- 
sufficient even  though  a  court  rule  provides  that  a  non-resident 
plaintiff  may  be  required  to  enter  security  for  costs.*'° 

46.  Security  required  of  nonresidents,  (s) 

A  rule  of  court  requiring  a  non-resident  plaintiff  to  give  se- 
curity for  costs  does  not  conflict  with  the  federal  constitution  ;*'° 
it  may  therefore  be  required  of  him  in  actions  ex  delicto  and  ac- 
tions ex  contractu*'^  on  proper  application  by  the  defendant,*^' 
even  though  he  be  actually  within  the  jurisdiction*'*  If  the, plain- 
tiff remove  from  the  state  pendente  lite,  the  defendant  must  apply 
for  security  for  costs  as  soon  as  the  fact  comes  to  his  knowledge.*^" 
The  right  however  to  demand  security  maybe waivedby consent,*^' 

s    2  Vale  4560. 

409  Applegate  v.  Railroad  Co.,  12  W.  N.  C.  406;  Firestone  v.  Christ,  2 
C.  C.  413;  Western  Pub.  House  v.  Valentine,  3  Dist.  242. 

410  Smart  v.  Chamberlain,  26  W.  N.  C.  272. 

411  Ibid. 

412  Hebblewhite  Mfg.  Co.  v.  H.  J.  White  Co.,  9  Dist.  568. 

413  Fouse  V.  Carrick,  s  W.  N.  C.  168. 

414  Terriberry  v.  Broude,  173  Pa.  48. 

415  Trenton  Rubber  Co.  v.  Small,  3  Super.  Ct.  8. 

416  Kilmer  v.  Groome,  6  Dist.  540. 

417  Stewart  v.  Welsbach  Light  Co.,  39  W.  N.  C.  68 ;  Appleton  v.  Ruth, 
IS  W.  N.  C.  127. 

418  Ellison  V.  Electric  Light  Co.,  19  W.  N.  C.  131 ;  Sheridan  v.  Cassi- 
day,  I  W.  N.  C.  134;  Freeman  Brothers  v.  Refowich,  20  C.  C.  15. 

419  Hansen  v.  Ackley,  2  W.  N.  C.  569. 

420  McGarry  v.  Crispin,  3  Clark  25. 

421  Kelly  V.  Barrett,  4  Kulp  94. 
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or  delay  in  proceeding  with  the  case.*^''  A  rule  was  taken  by  a 
defendant  on  a  non-resident  to  give  security  for  costs  and  before 
its  return  be  filed  pleas  to  the  action  ;*^^  nevertheless  this  did 
not  operate  as  a  waiver  of  the  rule  for  security.*^* 

The  rule  applies  to  a  non-resident  executor  of  a  non-resident 
testator,*^^  also  to  an  executor  in  a  will  of  which  probate  has 
been  refused  for  the  costs  of  an  issue  demanded  by  him;*^°  also 
to,  a  non-resident  heir  who  appeals  from  the  grant  of  probate 
of  a  will  f"  also  to  a  resident  plaintiff  who  brings  an  action  as 
agent  for  a  disclosed  non-resident  principal.*^^  The  garnishee 
in  an  attachment  execution  may  require  a  non-resident  plaintiff 
to  give  security  for  costs  ;*^''  likewise  non-resident  creditors  of  a 
joint  stock  company  who  apply  for  a  discharge  of  the  liquidating 
trustees  of  the  company;*^"  likewise  security  may  be  required  of 
a  resident  plaintiff  who  has  moved  out  of  the  state  after  bring- 
ing suit;*"^  or  even  if  he  declares  his  intention  to  return.*^^  Se- 
curity may  also  be  required  of  a  registered  foreign  corpora- 
tion."= 

In  the  interpleader  proceedings,  a  non-resident  who  claims  the 
goods  on  which  the  sheriff  has  levied,  must  give  security  for 
costs  whenever  an  interpleader  has  been  awarded.*^*  But  on  a 
sheriff's  interpleader,  the  execution  creditor,  though  a  foreign 
corporation,  will  not  be  ordered  to  give  security  for  costs.**' 
Nor  will  a  non-resident  defendant  in  a  sheriff's  interpleader  be 
required  to  enter  security  for  costs  where  the  burden  of  proof 

422  Frantz  v.  Dehart,  i  C.  C.  4. 

423  Michael  v.  Forsythe,  2  Chester  32. 

424  Buckwalter's  Estate,  6  C.  C.  20. 

425  McPherson  v.  Blair,  10  Dist.  492. 

426  King's  Estate,  9  W.  N.  C.  207. 

427  Lehman's  Estate,  Reg.  Court,  Phila.,  Sept.  4,  1847. 

428  Pollock  V.  Ingram,  5  Dist.  700. 

429  Wallace  v.  Williams,  6  Kulp  36. 

430  Clothier  &  Clark  Decorative  Co.,  i  Dist.  698. 

431  Draper  v.  Hager,  13  Lane.  L-  Rev.  341 ;  Buck  v.  James,  2  Chester 
401. 

432  Thomas  v.  Gibbons,  25  C.  C.  28. 

433  Mott  Iron  Works  v.  Faith,  23  C.  C.  665. 

434  Spicer  V.  Sellers,  Dist.  Court,  Phila.,  Dec.  9,  1848;  St.  Stanislaw 
R.  C.  Church  v.  Little,  10  Kulp  303. 

Contra,— Orion  Mills  v.  Bell,  42  W.  N.  C.  128. 

435  Manhattan  Co.  v.  Cranley,  11  W.  N.  C.  255. 
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is  on  the  claimant  ;*'*  nor  a  non-resident  who  is  made  a  defendant 
on  the  application  of  a  stakeholder.*'^ 

In  some  cases  however  security  cannot  be  required  of  a  non- 
resident plaintiff.  Thus  after  an  appeal  from  an  award,  a  non- 
resident plaintiff  cannot  be  ruled  to  give  security  for  costs;*'' 
nor  a  non-resident  plaintiff  on  the  opening  of  a  confessed  judg- 
ment ;  nor  a  non-resident  plaintiff  if  the  defendant  admits  part  of 
the  claim  ;**°  nor  if  the  legal  plaintiff  be  a  resident  though  the  use- 
plaintiff  be  a  non-resident  ;**^  nor  if  he  has  obtained  a  lien  for  his 
claim  ;**^  nor  if  both  plaintiff  and  defendant  are  non-residents  ;*** 
nor  if  the  defendant  has  filed  an  affidavit  of  defense  which  has 
been  declared  insufficient;***  nor  if  one  of  several  plaintiffs  re- 
sides in  the  state  ;**'  nor  if  the  defendant  has  unnecessarily  delay- 
ed in  asking  for  security,***  for  example  after  a  delay  of  two 
years.**^ 

If  a  non-resident  plaintiff  appeals  from  a  justice's  court  the 
defendant  may  require  security  at  any  time  before  trial;  if  the 
defendant  appeals,  he  should  at  the  same  time  give  notice  of  an 
intention  to  require  security.**'  And  a  direction  for  stay  of 
proceedings  including  a  rule  on  a  non-resident  plaintiff  to  give 
security  for  costs  merely,  suspends  the  operation  of  the  rule  to 
plead  until  the  disposition  of  the  security.***  But  a  non-resident 
plaintiff  in  trespass  may  sue  in  forma  pauperis,  whether  resi- 

436  Gross  &  Phillips  Mfg.  Co.  v.  Gerhard,  7  W.  N.  C.  51 ;  Palmer  v. 
Cole,  3  Kulp  55. 

437  Linton  V.  Pollock,  5  C.  C.  243. 

438  Montpelier  Carriage  Co.  v.  Lowenstine,  4  Kulp  359. 

439  Firestone  v.  Christ,  2  C.  C.  413. 

440  Heller  v.  Dreifuss,  34  W.  N.  C.  83. 
Contra, — Murphy  v.  Hall,  i  Lack.  Jur.  184. 

441  Black  V.  Maltby,  26  W.  N.  C.  97. 

442  Western  Pub.  House  v.  Valentine,  3  Dist.  242. 

443  Tyler  v.  Bannon,  30  W.  N.  C.  372 ;  Broat  v.  Knight,  10  Dist.  140. 
Contra, — Muir  v.  Leevis,  10  Dist.  639. 

444  Terriberry  v.  Broude,  73  Pa.  48;  Trenton  Rubber  Co.  v.  Small,  3 
Super.  Ct.  8. 

445  Zimmerman  v.  Mendenhall,  2  Miles  402. 

446  Lange  v.  Berkemeyer,  7  North.  385;  Lutz  v.  Heasley,   12  Dist. 
139- 

447  Bickford  v.  Ice  Co.,  8  W.  N.  C.  106;  Voss  v.  Gensenig,  3  Dist. 
633. 

448  Bement's  Sons  v.  Jackson  &  Son,  9  Dist.  706,  containing  brief  with 
many  authorities;  Farmers'  Nursery  Co.  v.  Harsberger,  25  C.  C.  456. 

449  American  Mfg.  Co.  v.  Morgan  Smith  Co.,  25  Super.  Ct.  176. 
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dent  or  non-resident,  who  comes  into  court  with  a  prima  facie 
case;*""  he  cannot  be  turned  out  of  court  because  of  inability, 
through  poverty,  to  give  security  for  costs.*"^ 

47.    Costs  of  former  suit.(t) 

The  practice  of  the  courts  to  stay  proceedings  in  a  second 
action,  where  the  plaintiif  has  failed  in  a  former  suit  against  the 
same  defendant,  for  the  same  cause,  until  the  costs  of  the  former 
action  are  paid,  a  well  recognized  doctrine,*'^ — originated  in  the 
action  of  ejectment,  and  afterwards,  the  practice  was  extended 
to  other  jforms  of  action,  but  in  all  cases,  as  well  in  ejectment 
as  in  others,  the  vexation  of  the  party  is  the  ground  on  which  the 
court  interposes  in  this  way.*°^  When  the  merits  of  the  cause 
have  been  heard,  and  the  plaintiff  is  either  nonsuited  or  a  ver- 
dict passed  against  him,  the  plaintiff  will  not  be  permitted  to  ha- 
rass the  defendant  with  a  second  suit,  on  the  same  ground,  until 
the  costs  of  the  first  are  discharged.*^*  Therefore,  where,  on  the 
trial  of  an  ejectment,  the  plaintiff  was  nonsuited,  the  judge  be- 
lieving the  form  of  action  to  have  been  mistaken,  and  the  plain- 
tiff brought  a  second  action  against  the  same  defendant,  for  the 
same  cause,  the  court  refused  to  stay  proceedings,  until  the  costs 
of  the  former  action  were  paid;*°°  and  where  a  plaintiff,  who 
was  the  administrator  of  both  husband  and  wife,  brought  trover 
as  administrator  of  the  wife,  and  suffered  a  nonsuit,  and  then 
brought  suit  for  the  same  goods,  as  the  administrator  of  the 
husband,  to  whose  estate  the  goods  belonged,  the  court  refused 
to  stay  proceedings,  until  the  costs  of  the  former  action  were 
paid,  on  the  ground  that  he  did  not  unnecessarily  vex  the  de- 
fendant.*°°  More  generally,  the  rule  will  not  be  enforced  unless 
the  second  action  is  vexatious  and  oppressive.*'' 

t    2  Vale  4539. 

450  Willis  V.  Willis,  20  Dist.  720. 

451  Ibid. 

452  Silvis  V.  Clous,  6  Dist.  614,  615,  citing  the  authorities. 

453  Cochran  v.  Perry,  2  Clark  521 ;  Bryan  v.  Goldsmith,  20  Dist.  552. 

454  Newton  v.  Bewley,  i  Bro.  38. 

455  Cochran  v.  Perry,  2  Clark  521.    And  see  Beck  v.  Clark,  I  W.  N.  C. 
268. 

456  Cornelius  v.  Vanarsdalen,  3  Pa.  434. 

457  Helm  V.  Katerman,  2  Wood.  433;  Bryan  v.  Goldsmith,  20  Dist. 
552. 
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48.    When  proceedings  will  be  stayed  until  payment  of  costs,  (u) 

Proceedings  will  be  stayed,  until  payment  of  the  costs  of  prior 
actions  on  the  same  policy,  though  there  be  some  variation  in 
the  names  of  the  parties,  and  the  costs  have  not  been  taxed.*"* 
So,  proceedings  in  ejectment  wrill  be  stayed,  until  payment  of  the 
costs  of  a  former  action  in  which  the  present  plaintiff  was  one 
of  the  defendants.*°^  Proceedings  will  be  stayed,  until  payment 
of  the  costs  of  a  former  action,  though  ended  by  a  compulsory 
nonsuit,*""  or  by  a  non  pros.*°^  If  execution  be  issued  within 
seven  days  of  judgment  the  plaintiff  must  pay  the  costs  of  securi- 
ty if  stay  be  subsequently  entered.*"^  And  proceedings  will  be 
stayed  in  a  second  action,  though  no  declaration  has  been  filed ;  it 
is  incumbent  on  the  plaintiff,  to  show  that  the  cause  of  action 
is  not  the  same,*°^  notwithstanding  a  change  in  the  form  of 
action.*"*  And  proceedings  will  be  stayed  in  a  scire  facias  upon 
a  judgment  on  a  sheriff's  bond,  until  payment  of  the  costs  of  a 
former  suit  for  the  same  cause.*""  But  the  non-payment  of  the 
costs  of  a  former  attachment-execution,  which  has  been  dis- 
continued, is  no  bar  to  the  issuing  of  a  fieri  facias.*""  It  is  pro- 
vided by  statute,  that  where  judgment  is  arrested  for  the  in- 
sufficiency of  the  declaration,  a  new  suit  shall  not  be  commenced, 
for  the  same  cause  of  action,  until  the  costs  of  the  first  suit  shall 
have  been  paid.*"^  An  application  for  a  rule  to  stay  proceedings, 
until  the  costs  of  a  former  suit  are  paid,  must  be  made  to  the 

u    2  Vale  4578. 

458  Flemming  v.  Pennsylvania  Insurance  Co.,  4  Pa.  475. 

459  Altman  v.  Altman,  12  Pa.  246.  See  Gouverneur  v.  Tucker,  2  Cod. 
596. 

460  Gerety  v.  Philadelphia  and  Reading  Railroad  Co.,  9  Phila.  153; 
Perkins  v.  Hinman,  19  Johns.  237;  Taylor  v.  Vandervoort,  9  Wend.  449. 

461  Hurst  V.  Jones,  4  Dall.  353. 

462  Sites  V.  Coulston,  12  W.  N.  C.  533. 

463  Stiles  V.  WoodrufiF,  i  Phila.  67. 

464  Koons  V.  Patterson,  i  Phila.  288. 

46s    Commonwealth  v.  McMichael,  Dist.  Court,  Phila.,  11  Dec,  1847. 

466  Hamilton  v.  Dawson,  2  Clark  357. 

467  Act  2  August,  1842,  §12,  P.  L.  460,  3  Purd,  §38,  p.  3654.  Where 
the  first  writ  is  quashed,  before  appearance,  proceedings  will  not  be 
stayed  in  a  second  suit,  until  payment  of  costs  in  the  former.  Coxa  v. 
James,  4  Halst.  (N.  J.  Law)  378.    And  see  Smith  v.  White,  7  Hill  520. 
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court  in  banc;*"'  but  the  refusal  of  it  is  not  matter  of  error.'*"' 
The  application  is  too  late,  after  notice  of  trial.*^" 

Proceedings  will  be  stayed  until  the  costs  of  a  former  suit  in 
this  or  another  state  are  paid,*"  even  though  the  defendant's  bill 
was  filed  after  the  beginning  of  the  second  suit.*'^  Likewise 
when  a  plaintiff  has  suffered  a  nonsuit,  he  will  not  be  permitted 
to  maintain  a  second  suit  in  another  court  for  the  same  cause  of 
action,  until  he  has  paid  the  costs  of  the  former  suit.*'^  The 
same  rule  applies  if  the  first  suit  were  against  the  defendant  as 
an  individual  and  the  second  as  a  surviving  partner  ;*'*  also  in  a 
third  ejectment  case,*"*  or  if  the  cause  was  against  the  same 
parties  with  another  party  added;*"  or  if  the  second  suit  has 
terminated  by  a  discontinuance;*'^  or  by  quashing  the  writ  be- 
fore an  entry  of  appearance.*'^  Nevertheless  "an  order,"  says 
Judge  Woodward,  "will  not  be  made  except  in  cases  where  the 
cause  of  action  in  the  fresh  suit  is  the  same.  And  the  order  will 
not  be  even  then  unless  it  appear  that  the  second  action  is  vex- 
atious and  oppressive,"*''  Nor  will  the  court  stay  proceedings 
until  payment  of  the  costs  of  a  former  suit  where  the  plaintiffs 
are  not  the  same,  and  the  undivided  interests  are  different  though 
the  same  title  be  involved.*^"  Likewise  on  a  bill  to  recover  land 
on  the  ground  of  fraud  perpetrated  by  the  defendants,  the  court 
will  not  stay  proceedings  until  the  costs  in  a  previous  ejectment 
in  which  the  defendants  were  successful  are  paid,*'^  unless  the 
defendant  in  a  second  ejectment  suit  was  an  assignee  of  the 
defendant  in  the  preceding  suit.**^     Nor  will  a  suit  at  law  be 

468  Plumsted  v.  Rudebagh,  i  Yeates  502. 

469  Withers  v.  Haines,  2  Pa.  435. 

470  Bacon  v.  Sharp,  4  W.  C.  C.  578. 

471  McDonald  v.  Railroad  Co.,  19  W.  N.  C.  568;  Miller  v,  Jackson,  2 
Chester  264. 

472  Barton  v.  Jones,  15  W.  N.  C.  568;  Smith  v.  Smith,  15  Super.  Ct. 
366. 

473  Smith  V.  Urian,  11  W.  N.  C.  284. 

474  Zimmerman  v.  Knebber,  9  C.  C.  128;  Fleming  v.  Pennsylvania  Ins. 
Co.,  4  Pa.  475. 

475  Miller  v.  Cramer,  5  Lack.  Ju'r.  22. 

476  Henry  v.  Stock,  20  Dist.  981. 

477  Jackson  v.  Thompson,  9  Montg.  28. 

478  Arnsthal  v.  Fox,  13  W.  N.  C.  223. 

479  Helen  v.  Katerman,  2  Wood.  433,  434. 

480  Pusey  V.  Wickersham,  i  Chester  147. 

481  Rankin  v.  Thompson,  8  C.  C.  201. 

482  Reehling  v.  Writer,  3  York  95. 
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stayed  to  compel  the  payment  of  costs  in  a  prior  suit  in  equity 
based  on  the  same  cause  of  action,  or  vice  versa.**'  Nor  will  a 
failure  to  pay  the  costs  of  a  previous  suit  for  the  same  cause 
of  action  between  the  same  parties  when  the  justice's  judgment 
has  been  reversed  bar  another  suit.*'* 
49.    Tender  before  suit.(v) 

By  the  act  of  1705,  §2,  it  is  provided,  that  where  a  tender  is 
made  of  the  amount  of  the  debt  or  demand,  previously  to  the 
institution  of  suit,  which  the  plaintiff  refuses  to  accept,  the 
plaintiff  is  not  entitled  to  recover  costs  ;**^  but,  under  this  act, 
to  entitle  a  defendant  to  recover  costs  from  the  plaintiff,  upon 
a  plea  of  tender  before  suit  brought,  he  must  have  pleaded  a 
tender  and  paid  the  money  into  court;***  and  it  seems,  that  pay- 
ment must  be  made  tmder  a  rule,  regularly  obtained  for  that  pur- 
pose, as  a  payment  irregularly  made  cannot  be  recognized.**'  And 
if  the  action  was  originally  brought  before  a  justice  of  the  peace, 
the  defendant  must  also  have  made  the  plea  of  tender  before 
suit  brought,  and  have  offered  the  money  to  the  plaintiff,  before 
the  justice;***  and  this  should  appear  on  the  justice's  record, 
in  order  to  excuse  the  defendant  from  the  payment  of  costs  on 
appeal.**^  Where  the  plaintiff  becomes  nonsuit,  or  the  defendant 
obtains  a  verdict,  after  payment  of  money  into  court,  the  defend- 
ant is  entitled  to  costs ;'"'°  and  it  would  seem,  that  in  such  cases, 
the  plaintiff  is  not  entitled  to  the  costs  up  to  the  time  of  the  pay- 
ment into  court  ;*'^  and,  although,  after  payment  into  court,  the 
defendant  can  never  take  it  out,  yet,  if  the  plaintiff  become  non- 
suit, or  fail  in  his  action,  the  money,  if  not  previously  taken  out, 
may  be  impounded  to  answer  the  defendant's  costs.**^ 

V    2  Vale  4SSI. 

483  Silvis  V.  Clous,  I  Super.  Ct.  41,  affg.  6  Dist.  614. 

484  Purnell  v.  McBreen,  9  Dist.  232. 

485  I  Sm.  L.  49,  4  Purd.  §1,  4751.  See  Watson  v.  Coleman,  7  M.  &  G. 
922;  Tremlett  v.  Adams,  13  How.  295. 

486  Sheredine  v.  Gaul,  2  Ball.  190;  Cornell  v.  Green,  10  S.  &  R.  14. 

487  Harvey  v.  Hackley,  6  W.  264. 

488  Seibert  v.  Kline,  i  Pa.  38. 

489  Dawson  v.  Collins,  Bright.  Costs  281. 

490  Jenkins  v.  Cutchens,  2  Miles  65.  Where  a  tender  is  made,  before 
suit  brought,  and  the  money  is  brought  into  court,  under  a  plea  of  tender, 
the  verdict  should  be  for  the  defendant.  Pennypacker  v.  Umberger,  22 
Pa.  492;  Wheeler  v.  Woodward,  66  Pa.  158. 

491  Stodhart  v.  Johnson,  3  T.  R.  657;  Stevenson  v.  Yorke,  4  T.  R.  10. 

492  Jenkins  v.  Cutchens,  2  Miles  265. 
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50.  Tender  after  suit. 

"In  all  actions  for  the  recovery  of  money,  founded  on  contract, 
brought  in  any  of  the  courts  of  this  commonwealth,  or  before 
any  of  the  justices  of  the  peace  or  aldermen  thereof,  the  defend- 
ant or  defendants  therein  shall  have  the  right,  at  any  time  be- 
fore trial  of  court,  to  make  to  the  plaintiff  or  plaintiffs  a  tender 
of  lawful  money  equal  to  the  amount  he  or  they  shall  admit  to 
be  due,  with  all  lawful  costs  incurred  in  said  action,  up  to  the  date 
of  making  such  tender;  and  if  the  party  to  whom  such  tender 
shall  be  made,  refuses  to  accept  the  same,  then,  in  the  event  of 
the  plaintiff  or  plaintiffs  failing  to  recover  more  than  the  prin- 
cipal sum  so  tendered,  with  legal  interest  thereon,  he  or  they 
shall  pay  all  the  costs  legally  incurred  in  the  said  action,  after 
the  time  of  the  tender  aforesaid :  provided,  that  the  said  defend- 
ant or  defendants  shall  be  required  to  keep  up  said  tender,  at 
every  trial  of  the  action,  and  may  pay  the  money  into  court,  on 
leave  obtained,  but  shall  not  be  required  to  preserve  or  pay  in 
the  identical  money  originally  tendered. "*°^ 

III.    Costs  on  Appeal. 

51.  What  are  included? (w) 

Next  may  be  considered  costs  in  appeals.  What  do  they  in- 
clude? When  an  appeal  from  the  decree  of  a  court  of  equity 
is  dismissed  with  costs,  the  master's  fee  is  included  in  the  costs 
to  be  paid  by  the  appellant.*"*  The  costs  of  an  appeal  in  the  case 
of  an  auditor  improperly  appointed  to  apportion  a  collateral 
tax  should  be  placed  on  the  register.*''^  The  costs  of  an  appeal 
testing  the  right  of  a  receiver  to  his  office  should  be  paid  from  the 
assets  of  the  estate.*""  The  costs  of  the  prothonotary  of  the 
supreme  court  also  constitute  a  part  of  the  costs  of  an  appeal.*"^ 
When  the  supreme  court  dismisses  an  appeal  with  costs  on  the 
appellant  the  decree  includes  all  the  costs  even  though  the  costs 
in  the  lower  court  have  not  been  exactly  ascertained.*'^  The 
expense  of  printing  the  paper  book  is  included  in  the  costs  of  the 

w    2  Vale  4546,  9  Vale  26148. 

493  Act  12  March,  1867,  P-  L.  55,  4  Purd.  §2,  4752. 

494  Huston  V.  Carter,  173  Pa.  361. 

495  Burkhart's  Estate,  25  Super.  Ct.  514. 

496  Fraternal  Guardians'  Estate,  159  Pa.  603. 

497  Bollinger  v.  Gallagher,  18  C.  C.  438. 

498  Jones'  Appeal,  87  Pa.  428;  Kraut  v.  Fox,  i  W.  N.  C.  401. 
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successful  party,"'  including  the  successful  party  in  a  criminal 
appeal. '"''  In  an  action  of  trespass  for  cutting  timber  the  jury 
returned  a  verdict  for  the  plaintiff,  the  amount  of  which  was 
trebled  by  the  court.  The  appellate  court  sustained  the  verdict 
and  reversed  the  judgment  of  the  court  trebling  the  damages. 
The  defendant  was  not  regarded  as  a  successful  party  within  the 
meaning  of  the  statute  and  therefore  was  not  entitled  to  the  sum 
expended  by  him  for  printing  his  paper  book.'"^ 

The  supreme  court  will  not  review  the  action  of  the  court  be- 
low in  taxing  costs  except  for  flagrant  errors  of  law  apparent 
on  the  face  of  the  record. ^''^  An  appeal  from  an  order  refusing 
to  set  aside  an  execution  for  costs  will  be  dismissed  when  there 
is  nothing  on  the  face  of  the  plaintiff's  bill,  nor  on  the  record 
itself,  showing  what  portion  of  the  costs  claimed,  if  any,  were 
uncollectable.^"'  Nor  need  the  costs  be  taxed  before  the  case  is 
reviewed  i^"*  nor  will  the  court  entertain  an  exception  made  there 
for  the  first  timc^'^  But  the  appellate  court  may  look  into  the 
legality  of  costs  allowed  and  will  reverse  an  execution  or  judg- 
ment containing  items  not  authorized  by  law.^"' 
52.    Costs  in  supreme  and  superior  courts. 

An  order  or  reversal  by  the  supreme  court  that  the  "costs  of 
this  appeal"  be  paid  by  the  appellees  carries  with  it  the  costs  of 
the  appeal  only.°°^  When  a  cause  is  removed  to  the  supreme 
court  by  the  defendant,  the  plaintiff  cannot  recover  costs  if  he 
would  not  have  been  entitled  to  them  in  the  common  pleas. ■"" 
And  when  there  are  strong  equities  in  the  case  in  favor  of  the 
appellant,  the  costs  will  be  divided  between  the  parties.^"'    Like- 

499  April  27,  1909,  P.  L.  264,  S  Purd.  §3,  p.  6056,  amending  tlie  act  of 
April  IS,  1907,  P.  L.  83.  See  Pennsylvania  Co.  v.  Wallace,  44  Super.  Ct. 
64,  construing  the  Act  of  1907. 

500  Commonwealtli  v.  Stovas,  20  Dist.  1039. 

501  Henning  v.  Keiper,  18  Dist.  139. 

502  McCauley's  Appeal,  86  Pa.  187;  Patrick's  Appeal,  105  Pa.  356; 
Miskey's  Appeal,  18  W.  N.  C.      ,2  Vale  4516. 

503  McGibbeny.v.  Jefferson  Gas  Co.,  139  Pa.  193. 

504  Miskey's  Appeal,  18  W.  N.  C.  100;  Barber's  Estate,  i  Dist.  138. 

505  Shuman  v.  Pfountz,  i  P.  &  W.  61. 

506  Grubb's  Appeal,  82  Pa.  23;  Barnet  v.  Ihrie,  I  R.  44. 

507  Joyce  V.  Taylor,  18  Phila.  273;  Reigel's  Appeal,  I  Walk.  72.  But 
see  Kraut  v.  Fox,  i  W.  N.  C.  401. 

508  Scott  V.  McKisson,  2  Dall.  183. 

509  Kelso's  Appeal,  102  Pa.  7;  Connellsville  v.  Hogg,  156  Pa.  326; 
Brothers  v.  Mitchell,  157  Pa.  484. 
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wise  if  the  supreme  court  reverse  without  awarding  a  new  trial, 
each  party  must  pay  costs.'^" 

In  equity  suits  the  party  in  whose  favor  the  final  decree  is  ren- 
dered may,  by  statute,^"  charge  and  collect  from  the  losing  party 
as  part  of  the  costs  the  expense  of  printing  the  paper  books.  A 
decree  that  two  of  the  defendants  pay  a  sum  named  and  costs 
and  dismissing  the  bill  as  to  the  other-  defendant  carried  against 
the  two  all  the  costs  that  the  plaintiff  had  incurred  in  prosecuting 
the  bill.  If  this  was  erroneous,  so  the  court  declared,  the  error 
should  have  been  assigned  on  appeal  from  the  decree.  There 
could  be  no  read  judication  of  them  on  a  second  appeal."^* 

S3.    In  appeals  to  lower  courts.    Act  of  1833. (x) 
a.    Practice. 

In  the  common  pleas  when  the  costs  are  duly  taxed  and  volun- 
tarily paid  by  the  plaintiff  on  a  judgment  for  the  defendant,  and 
the  appeal  is  not  in  time  to  operate  as  a  supersedeas,  and  judg- 
ment is  reversed  with  a  venire  but  without  an  order  of  restitu- 
tion, and  on  a  second  trial  the  verdict  is  in  favor  of  the  plaintiff, 
the  costs  already  paid  cannot  be  retaxed,  nor  can  restitution  be 
ordered.^^^  If  an  appeal  by  the  trustees  from  the  decision  of  the 
orphans'  court  be  sustained,  the  expense  of  printing  the  paper 
books  and  counsel  fees  are  properly  payable  out  of  the  trust 
estate.^^*  If  the  costs  of  a  remittitur  are  paid  by  the  defendant 
in  error,  they  may  be  recovered  by  a  separate  action,  but  they 
cannot  be  taxed  as  costs  in  the  court  below  on  a  return  of  the 
record. '^°  No  costs  are  recoverable  on  the  reversal  of  a  judg- 
ment for  want  of  jurisdiction."^*  Again,  the  dismissal  by  the 
superior  court  of  an  appeal  at  the  cost  of  the  appellant  fixes  the 
liability,  and  the  lower  court  can  only  consider  the  propriety  of 
the  items  in  the  bill.®^' 

X    2  Vale  4SSI. 

510    Schrader  v.  Schiffer,  5  Law  Times  (N.  S.)  141. 
Sii    April  27,  1909,  P.  L.  264,  5  Purd.  §3,  p.  6056,  amending  act  April 
IS,  1907,  P.  L.  183. 

512  Persch  v.  Quiggle,  57  Pa.  247;  Gibson  v.  Cummings,  25  Pa.  231. 

513  Proper  v.  Campbell,  12  Dist.  203.  See  also  Barnhart  v.  Wenger, 
I  Lane.  Bar,  No.  12. 

514  Hoffman's  Estate,  12  Dist.  770. 

515  Leonard  v.  Smith,  i  Lack.  L.  N.  40. 

516  ■  Beam  v.  Warfel,  9  Lane.  L.  Rev.  185. 
■517    Hines'  Estate,  9  Dist.  753. 
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b.  Act  of  1833. 

The  costs  on  appeal  from  a  justice's  court,  by  the  act  of 
1833,°^'  provide  that  they  shall  abide  the  event  of  the  suit,  and  be 
paid  by  the  unsuccessful  party,  as  in  other  cases.  But  if  the 
plaintiff  be  the  appellant,  he  shall  pay  all  costs  which  may  accrue 
on  the  appeal,  if  in  the  event  of  the  suit,  he  shall  not  recover  a 
greater  sum,  or  a  more  favorable  judgment,  than  was  rendered 
by  the  justice;  and  if  the  defendant,  either  on  the  trial  of  the 
cause  before  the  justice  or  referees,  or  before  an  appeal  is  taken, 
shall  offer  to  give  the  plaintiff  a  judgment  for  the  amount  which 
the  defendant  shall  admit  to  be  due  (which  offer  it  is  the  duty 
of  the  justice  or  referees  to  enter  on  the  record),  and  if  the 
plaintiff  or  his  agent  shall  not  accept  such  offer,  then,  if  the  de- 
fendant appeal,  the  plaintiff  shall  pay  all  the  costs  which  shall 
accrue  on  the  appeal,  if  he  shall  not,  in  the  event  of  the  suit,  re- 
cover a  greater  amount  than  that  for  which  the  defendant  offered 
to  give  a  judgment;  and  in  both  cases,  the  defendant's  bill  shall 
be  taxed  and  paid  by  the  plaintiff,  in  the  same  manner  as  if  a 
judgment  had  been  rendered  in  court  for  the  defendant.  This 
act  applies  to  appeals  in  cases  of  trespass  and  trover."^" 

c.  Plaintiff's  liability. 

Under  this  statute,  the  liability  for  costs  on  appeal  is  deter- 
mined by  the  verdict,  without  regard  to  the  judgment  of  the 
justice.^-"  Where  the  plaintiff  appeals  from  a  judgment  in  his 
own  favor,  the  sum  recovered  is  the  criterion  of  his  right  to 
costs  ;°^^  the  court  will  not  go  out  of  the  record,  to  ascertain 
whether  the  jury  included  interest  in  their  verdict.^^^  He  must 
pay  all  costs  which  may  accrue  on  the  appeal,  if  he  shall  not 
recover  a  greater  sum  or  a  more  favorable  judgment  than  was 
rendered  by  the  justice.^^^  This  statute  applies  in  all  cases  of 
tort  as  well  as  of  contract,'^*  or  trespass  and  trover,^^*  and  even 

518  Act  9  April,  1833,  P.  L.  480,  2  Purd.  §107,  p.  2126. 

519  King  V.  Boyles,  31  Pa.  424. 

520  Holman  v.  Fesler,  7'W.  &  S.  313;  King  v.  Boyles,  31  Pa.  424; 
Knappenberger  v.  Roth,  153  Pa.  614 ;  Stewart  v.  Hughes,  i  Del.  143 ;  Mc- 
Curdy  v.  Thompson,  2  Lane.  Bar  279. 

521  McMaster  v.  Rupp,  22  Pa.  298. 

522  Barker  v.  McCreary,  66  Pa.  162;  Haines  v.  Morehead,  2  Pa.  65. 

523  Bringer  v.  Shartzer,  7  C.  C.  528;  Bringer  v.  Shartzer,  6  C.  C. 
590;  Addison  v.  Hampson,  6  Pa.  463. 

524  Knappenberger  v.  Roth,  153  Pa.  614. 

525  McCurdy  v.  Thompson,  2  Lane.  Bar  297,  and  cases  under  520. 
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though  the  judgment  be  by  confession.'^'  But  as  the  statute  dis- 
tinctly states,  should  the  plaintiff  appeal  and  recover  no  more  than 
on  the  former  trial,  he  must  pay  the  costs  that  accrued  on  the  ap- 
peal.'^' And  for  the  purpose  of  determining  the  question  of  costs 
the  court  will,  in  some  appeals,  whether  taken  by  the  plaintiff 
or  the  defendant,  ascertain  by  calculation  whether  the  judgment 
obtained -by  the  plaintiff  is  for  a  greater  sum  or  a  more  favor- 
able judgment  than  was  rendered  by  the  justice."''*  And  where 
the  plaintiff  appeals  from  a  judgment  in  favor  of  the  defendant 
for  a  sum  certain,  and  in  court  there  is  an  award  of  "no  cause  of 
action,"  neither  party  recovers  costs ;  the  case  does  not  fall  within 
the  statute.''^' 

d.    Defendant's  liability. 

If  the  defendant  appeal,  to  exempt  him  from  liability  for  costs, 
he  must  show  that  he  tendered  a  judgment  before  the  justice, 
equal  to  the  amount  recovered ;  and  of  this  the  record  is  the  only 
evidence ;  it  cannot  be  shown  by  parol  i^^"  nor  is  it  sufficient,  that 
it  appear  by  the  justice's  certificate  to  his  transcript."^^  If,  how- 
ever, such  offer  be  entered  on  the  record,  it  is  error,  to  receive 
evidence  that  it  was  in  fact  conditional  in  its  terms."'^  But 
nothing  short  of  a  tender  of  judgment  is  sufficient;  a  tender  of 
a  sum  of  money  equivalent  to  the  amount  recovered,  with  the 
costs  which  have  accrued,  is  not  enough."'*  A  tender  of  judg- 
ment for  the  purpose  of  relieving  the  defendant  from  responsi- 
bility for  costs  on  appeal,  may  be  made  by  his  agent,  in  his  ab- 
sence;"'* it  may  be  made  at  any  time  before  an  appeal  is  taken, 
though  the  plaintiff  be  not  present ;"'"  but  after  the  entry  of  an 
appeal,  it  is  too  late,  though  before  the  justice  has  made  out  his 
transcript."''    If  such  tender  be  made,  to  entitle  the  plaintiff  to 

526  Vance  v.  Lee,  8  C.  C.  356. 

527  Brinzer  v.  Shartzer,  6  C.  C.  590;  Davidson  v.  Smith,  2  Clark  24; 
King  V.  Boyles,  31  Pa.  424. 

S2§  Davidson  v.  Smith,  2  Clark  24. 

529  Hoffman  v.  Slossan,  2  W.  &  S.  36.  And  see  Addison  v.  Hampson, 
6  Pa.  463. 

530  McDowell  v.  Glass,  4  W.  389 ;  Seibert  v.  Kline,  i  Pa."  38. 

531  Clemens  v.  Gilbert,  12  Pa.  255. 

532  Gardner  v.  Davis,  15  Pa.  41. 

533  Dickerson  v.  Anderson,  4  Wh.  78 ;  McDowell  v.  Glass,  4  W.  389. 

534  Randall  v.  Wait,  48  Pa.  127. 

535  Magill  v.  Tomer,  6  W.  494. 

536  Bogart  V.  Rathbone,  i  Pa.  188. 
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recover  costs,  he  must  recover  a  greater  sum  than  that  for  which 
the  defendant  tendered  a  judgment,  with  interest  added;  in  such 
case,  it  is  not  necessary  to  go  out  of  the  record,  to  make  the  com- 
parison between  the  sum  tendered  and  that  recovered.^'^  If  two 
suits  be  brought  before  a  justice,  between  the  same  parties,  and 
both  plaintiffs  recover  judgment,  and  the  defendant  in  the  first 
and  smaller  judgment  appeal,  and  on  the  trial,  use  his  own  judg- 
ment as  set-off  and  have  a  certificate  in  his  favor,  the  plaintiff 
is  nevertheless  entitled  to  costs.^'* 

In  an  appeal  by  the  defendant  from  the  judgment  of  a  justice 
of  the  peace  if,  on  the  final  determination  of  the  cause,  the  plain- 
tiff recovers  a  more  favorable  judgment  than  that  of  the  justice, 
he  is  entitled  to  recover  all  his  costs  although  there  was  an  in- 
termediate award  of  arbitrators  for  a  greater  amount  than  the 
verdict  and  judgment.*'"  In  Holman  v.  Fesler**"  a  judgment  was 
rendered  for  the  defendant  for  $10.77  with  costs  and  he  appealed. 
The  jury  rendered  a  verdict  in  his  favor  of  $10.70.  The  plaint- 
iffs prayed  the  court  to  give  judgment  without  costs.  On  appeal 
the  supreme  court  held  that  the  event  of  the  suit  in  this  case  was 
clearly  in  favor  of  the  defendant  below,  and  the  court  was  right 
in  rendering  a  judgment  in  his  favor  for  costs  as  well  as  the 
amount  of  the  verdict.  Where  on  a  trial  it  appears  that  the  de- 
fendant paid  the  debt  but  not  all  the  costs  which  to  the  time  of 
such  payment  had  accrued,  the  plaintiff  is  entitled  to  a  verdict 
for  costs.**^  If  the  defendant  appeals  and  pleads  in  abatement 
to  the  jurisdiction,  and  the  plea  is  sustained,  he  is  not  entitled 
to  the  costs  of  the  appeal.  "It  is  as  if  no  suit  had  ever  been 
brought  and  the  defendant  is  not  entitled  to  costs. "°*^  Should 
the  defendant  appeal  from  the  judgment  of  a  justice's  judgment, 
the  plaintiff,  if  recovering,  is  entitled  to  costs  irrespective  of  the 
proportion  the  amount  finally  recovered  may  bear  to  the  judg- 
ment of  the  justice.'*^    Again,  if  the  plaintiff  on  an  appeal  from 

537  Park  v.  Sweeny,  39  Pa.  iii;  Davidson  v.  Smith,  2  Clark  24. 

538  Groff  V.  Ressler,  27  Pa.  71. 

539  Lindsey  v.  Croh,  7  W.  235 ;  Newhouse  v.  Kelly,  5  W.  508. 

540  7  W.  &  S.  313. 

541  Bracey  v.  Marion  Coal  Co.,  7  Dist.  310. 

542  Peckman  v.  Wood,  g  Del.  163. 

543  Root  V.  Miller,  i  Wood.  81 ;  McDowell  v.  Glass,  4  W.  389 ;  Holman 
V.  Fesler,  W.  &  S.  36. 
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a  justice  is  non-suited,  the  prothonotary,     failing  to  obtain  his 
costs  from  the  plaintiff,  cannot  sue  the  defendant  for  them."** 

54.    In  what  cases  bail  for  costs  may  be  given. 

Prior  to  the  act  of  1885**"  there  was  no  general  statute  re- 
quiring the  payment  of  costs  on  appeal.  By  that  act  their  pay- 
ment was  made  a  condition  precedent  to  the  appeal.  "The 
legislature,"  says  Reed,  P.  J.,"*"  "assuming  that  the  plaintiff 
might  occasionally  discharge  the  duty  primarily  resting  on  him 
to  pay  the  officers  their  fees  for  services  rendered  at  his  in- 
stance, without  awaiting  the  final  determination  of  the  suit  the 
legislature  passed  the  act  of  July  15,  1897,°*^  requiring  the  jus- 
tic€  of  the  peace,  on  an  appeal  taken  by  the  defendant,  to  return 
to  the  plaintiff  all  costs  paid  by  him."  In  executing  the  law  of  '85 
doubt  soon  developed  with  respect  to  the  payment  of  costs  be- 
fore an  appeal  could  be  taken.  This  was  solved  by  an  amendment 
iij  1901,"*'  providing  that  on  the  taking  of  an  appeal  by  the  de- 
fendant in  any  case  he  must  "return  to  the  plaintiff  all  costs 
paid  by  him."  Then  arose  the  question  what  costs  should  the 
defendant  pay, — all  the  costs,**'  or  only  the  cost  of  appeal.'^" 
This  doubt  was  removed  by  the  act  of  1907*"^  which  reads  thus : 
"in  all  cases  of  appeal  from  the  judgment  of  an  alderman  or 
justice  of  the  peace,  the  said  alderman  or  justice  shall  be  entitled 
to  demand  and  receive  from  the  appellant  the  costs  in  the  ease, 
before  making  any  delivery  of  the  transcript  for  said  appeal; 
and  if  the  appellant  shall  finally  recover  judgment  in  the  case 
appealed,  he  shall  be  entitled  to  receive  and  collect  from  the  ad- 
verse party  the  costs  so  as  aforesaid  paid  on  appeal:  provided, 
however,  that  if  the  appellant  shall  give  good  and  sufficient  bail 
absolute,  for  the  payment  of  debt,  interest  and  costs  that  have 

544  Cope  V.  Seiple,  3  Lane.  L.  Rev.  355. 

545  June  24,  P.  L.  IS9.  2  Purd.  §115,  p.  2136. 

546  Snyder  v.  Baur,  18  Dist.  639,  640. 

547  P-  L-  300. 

548  April  19,  P.  L.  84,  repealed  by  the  law  of  May  29,  1907. 

549  Hillaker  v.  Kinzua  Pad  Co.,  13  Dist.  435;  Baird  v.  Swartz,  11  Dist. 
308;  Colwell  V.  Neubert,  11  Dist.  249;  Baldwin  v.  Newell,  17  Dist.  257; 
Weeks  V.  Franklin,  13  Dist.  286;  Boyer  v.  Carroll,  12  Dist.  481;  Sunday 
V.  Snayberger,  4  Dist.  295;  Mars  Borough  v.  Norton,  15  Dist.  609;  Moore 
V.  Fox,  16  Dist.  467. 

550  Commonwealth  v.  Leibrick,  16  Dist.  468;  Yaggi  v.  Gahan,  15  Dist. 
735. 

551  May  29,  §1,  P.  h.  307,  5  Purd.  §7,  p.  5629. 
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and  will  accrue  on  affirmance  of  the  judgment,  the  appellant 
shall  not  be  required  to  pay  any  costs  before  taking  any  appeal." 
By  this  act  an  appeal  from  the  judgment  of  a  justice  of  the  peace 
may  be  taken  by  either  plaintiff  or  defendant  on  the  payment 
of  all  accrued  costs  and  giving  bail  for  future  costs,  or  without 
the  payment  of  any  costs  on  entering  bail  for  the  payment  of  debt, 
interest  and  costs  that  have  accrued  or  will  accrue  on  affirmance 
of  the  judgment.  In  the  latter  case  the  appellant  is  relieved 
from  paying  any  taxable  costs  before  the  justice,  including  his 
fees.°'^  Even  if  payment  of  costs  is  required  as  a  condition  pre- 
cedent to  the  right  of  appeal,  the  record  need  not  show  that  pay- 
ment was  made.^®' 

55.  At  what  time  costs  must  be  paid. 

At  what  time  shall  the  costs  be  paid  after  taking  an  appeal 
from  a  justice?  Says  Lindsey,  P.  J.;  "The  decided  weight  of 
the  decisions  of  co-ordinate  courts  is  that  payment  of  the  costs 
within  twenty  days  is  a  prerequisite  of  the  right  to  appeal.""** 

56.  Right  to  costs  in  interlocutory  orders  and  reversals. 

As  costs  are  incident  to  final  judgment  alone,  there  is  no  right 
to  costs  on  interlocutory  orders  or  decrees.''"  If  the  appellate 
court  reverses  a  judgment  or  decree  of  the  court  below,  but  does 
not  award  costs,  or  order  a  venire  de  novo,  the  appellant  is  not 
entitled  to  costs.""*  And  when  the  supreme  court  has  made  a 
final  decree  and  imposed  the  costs  on  one  party,  the  court  below 
cannot  make  a  different  decree  imposing  any  portion  on  another 
party.""' 

552  Snyder  v.  Baur,  i8  Dist.  639;  Baldwin  v.  Newell,  17  Dist.  257. 
Some  of  the  judges  of  the  common  pleas  have  questioned  whether  the  spe- 
cial acts  pertaining  to  their  county  were  not  still  in  force.  See  Common- 
wealth V.  Leibrick,  16  Dist.  468.  Generally,  however,  a  broader  inter- 
pretation has  been  given  to  them.    See  Adam  v.  Terry,  21  Dist.  645. 

553  Frederick  v.  Lester,   15  Dist.  TZT- 

554  Perry  v.  O'Neil,  12  Dist.  591 ;  Enyeart  v.  Lehrsch,  6  Dist.  404 ; 
Wells  v.  Weaver,  6  Dist.  661 ;  Acor  v.  Acor,  7  Dist.  360 ;  Greer  v.  Pool, 
21  C.  C.  521 ;  Beistle  v.  Bingaman,  22  C.  C.  158 ;  Russ  v.  Lake  Shore  & 
Mich.  Southern  R.  Co.,  11  Dist.  37;  Carbaugh  v.  Sanders,  13  Super.  Ct. 
361. 

555  Hinckley  v.  Riefsnyder,  15  W.  N.  C.  175;  Wright  v.  Small,  5  Binn. 
204. 

556  Smith  v.  Sharp,  5  W.  292. 

557  Jones'  Appeal,  87  Pa.  428. 
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57.  Costs  in  certiorari  proceedings,  (y) 

When  a  writ  of  certiorari  is  served  on  a  justice  or  alderman 
under  the  act  of  1810,  it  becomes  his  duty  to  certify  the  whole 
proceedings  by  sending  the  original  precepts,  a  copy  of  the  judg- 
ment and  execution  or  executions,  if  any  be  issued.  Applying 
this  rule  in  a  case  before  him  Mayer,  P.  J.,  remarked :  "It  will 
be  the  duty  of  the  alderman  to  certify  to  the  court  all  the  pro- 
ceedings had  in  this  case,  and  he  is  not  allowed  to  demand  or 
receive  in  advance  any  costs,  as  there  is  no  statute  requiring  the 
costs  on  writs  of  certiorari  issued  by  the  court  of  common  pleas 
to  justice  or  alderman  to  be  paid  in  advance  before  the  pro- 
ceedings are  returned."^"* 

58.  On  removal  by  plaintiff. 

The  act  of  1810°°°  directs  that  when  the  plaintiff  on  certiorari, 
removes  and  reverses  the  justice's  proceedings,  and  on  a  second 
trial  before  him,  or  any  other  justice,  if  judgment  shall  not  be 
obtained  for  a  sum  equal  to  or  greater  than  the  original  judgment, 
the  plaintiff  shall  pay  all  costs  accrued  on  the  second  trial,  as 
well  as  those  which  accrued  at  the  court,  including  any  fees  not 
exceeding  four  dollars,  which  the  defendant  may  have  given 
his  attorney  in  such  trial,  together  with  fifty  cents  per  day  to 
the  defendant,  while  attending  court  in  defense  of  the  proceed- 
ings; and  where  the  defendant  removes  and  reverses  the  judg- 
ment, and  it  shall  appear  that  he  attended  the  trial  before  the 
justice,  or  had  legal  notice  to  attend  the  same,  and  on  a  final 
trial  being  had  as  aforesaid,  the  plaintiff  shall  obtain  judgment 
for  a  sum  equal  to  or  greater  than  the  original  judgment,  the  de- 
fendant shall  pay  all  costs  accrued  on  the  second  trial  before 
the  justice  of  the  peace,  as  well  as  those  which  accrued  at  the 
court  before  whom  the  proceedings  had  been  set  aside,  including 
any  fees,  which  the  plaintiff  may  have  given  to  any  attorney, 
not  exceeding  four  dollars,  to  defend  the  proceedings  of  the  jus- 
tice, together  with  fifty  cents  per  day,  while  attending  at  court 
on  the  same;  which  costs  shall  be  recovered  before  any  justice 

y    2  Vale  4551. 

SS8  Andrews  v.  Fritz,  13  Dist.  329,  330.  On  a  certiorari  to  a  second  suit 
brought  by  the  plaintiff  in  good  faith,  he  was  permitted  to  deduct  the 
costs  of  the  first  suit  which  was  lost  from  the  amount  of  the  judgment 
obtained  in  the  second.    Dehart  v.  Kerlin,  4  C.  (^.  396. 

^59    S  Sm.  ly.  1^2,  2  Purd.  §12,  p.  1461, 
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of  the  peace,  in  the  same  manner  as  sums  of  similar  amount  are 
recoverable.  The  right  to  recover  the  costs,  in  such  cases,  depends 
on  the  relative  amount  recovered  in  the  first  and  subsequent 
judgments;  and  this  provision  does  not  extend,  therefore,  to  the 
reversal  of  an  execution.^"" 

Costs  therefore  do  not  follow  the  reversal  of  a  justice's  judg- 
ment on  certiorari,  and  a  rule  providing  therefor  is  invalid.  If 
the  plaintiff  took  the  writ  he  must  pay  the  cost  in  court  if,  on 
a  second  trial  before  the  justice,  he  does  not  recover  a  judgment 
equally  or  more  favorable  than  that  reversed.  If  the  defendant 
took  the  writ,  he  must  pay  the  costs  if,  on  the  second  trial,  the 
plaintiff  obtains  a  judgment  equal  to  or  greater  than  the  first. 
But  if  the  reversal  is  on  grounds  fatal  to  the  action,  so  that  there 
can  be  no  second  trial,  the  plaintiff  in  error  can  have  no  execution 
for  costs. ^"^  Says  Judge  Archbald :  "Whoever  claims  costs  must 
point  to  a  statute  by  which  they  are  given  him.  A  certiorari  is  a 
writ  of  error  in  respect  to  everything  but  form,  and  is  without  the 
statutes  governing  costs  in  error.  In  case  of  affirmance,  there- 
fore, costs  follow,  but  not  where  there  is  a  reversal.""^  Where 
there  is  non  pros°°^  or  a  reversal  at  the  instance  of  the  plaintiff, 
the  record  goes  back  to  the  justice  or  alderman  for  further  pro- 
ceedings, and  the  costs  abide  the  final  event  of  the  suit.  So  there 
may  be  cases  where,  after  a  reversal  obtained  at  suit  of  the  de- 
fendants, further  proceedings  may  be  had  before  the  justice  or 
alderman.°°*  But  in  the  many  cases  of  reversal  at  the  instance 
of  the  defendant,  where,  as  for  instance  in  the  case  of  want  of 
jurisdiction,  there  can  properly  be  no  remittitur,  the  only  remedy 
for  costs  is  that  given  in  the  act  of  1810.  There  can  be  no  judg- 
ments in  such  cases  for  costs. "°°° 

By  this  act  therefore  the  defendant  must  pay  the  costs  of  the 
first  suit  where  he  procures  a  reversal  of  the  judgment  in  favor 

560  Atkinson  v.  Crossland,  4  W.  450. 

561  Backus  V.  Foy,  2  Lane.  L,.  Rev.  298. 

562  Landis  v.  Shafer,  4  S.  &  R.  igg;  Wright  v.  Small,  S  Binn.  204; 
Smith  V.  Sharp,  5  W.  292;  Cameron  v.  Paul,  i  Jones  277;  Hartman  v. 
Bechtel,  i  Wood.  140;  Alexander  v.  Figley,  2  Dist.  167;  but  Thomas,  P. 
J.,  remarked  in  this  case  that  the  decisions  were  not  harmonious  on  this 
question. 

563 .  Welker  v.  Welker,  3  P.  &  W.  21. 

564  Atkiiison  v.  Crossland,  4  W.  450. 

565  Beam  V.  Warfel,  9  Lane.  Bar  185;  Brennan  v.  Taylor,  2  W.  N. 
C.  16. 
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of  the  plaintiff,  and  the  latter  subsequently  recovers  a  greater 
judgment  which  is  affirmed.^*"  If  the  plaintiff  recovers  in  a  sec- 
ond suit  he  is  entitled  to  the  costs  of  a  former  certiorari  as  well 
as  four  dollars  paid  to  his  attorney  in  defending  it.'^' 

59.  On  removal  by  defendant. 

In  all  cases  of  removal  of  any  civil  proceeding  from  before  a 
justice  of  the  peace  by  the  defendant  by  certiorari  which  is  re- 
versed, the  judgment  shall  carry  all  costs  incurred  in  the  case.'*' 

IV.    Costs  of  Reference  and  Arbitration. 

60.  When  arbitrators  may  award  costs. (z) 

It  has  been  said,  that  arbitrators  at  common  law  cannot  give 
costs,  unless  expressly  authorized  ;°°*  but  this  does  not  appear 
now  to  be  the  law.  Under  a  general  submission  of  all  matters  in 
controversy,  the  arbitrators  may  award  costs,  though  no  mention 
is  made  of  them  in  the  submission ;''"  the  power  of  giving  costs 
is  necessarily  incident  to  the  authority  contained  in  the  general 
submission  of  the  matters  in  dispute.^'^  The  reason  given  for 
denying  this  power  was,  that  there  was  no  person  authorized  to 
tax  the  costs;  but  this  reason  fails,  when  they  award  a  precise 
sum  as  costs,  or  where  they  annex  a  bill  of  costs  to  their  award,''" 
or,  where,  in  awarding  costs,  they  direct  the  party  to  pay  "the 
taxable  costs  of  the  witnesses ;"  this  is  sufficiently  certain."'' 
And  where  a  cause  in  court  is  referred  by  consent,  under  the  act 
of  1836,  the  statute  provides  that  the  award,  if  made  according 
to  the  submission  of  the  parties,  being  approved  by  the  court, 
and  entered  upon  the  record,  shall  have  the  same  effect  as  the 
verdict  of  a  jury;"'*  and,  of  course,  such  an  award  carries  costs, 
where  that  would  be  the  result  of  a  verdict."* 

z    I  Vale  1383,  141S,  2  Vale  4546. 

566  Brown  v.  Boyle,  2  Kulp  50. 

567  Lathrop  v.  White,  2  Kulp  440. 

568  May  II,  1901,  P.  L.  164,  2  Purd.  §79,  p.  i462> 

569  Buckley  v.  EUmaker,  13  S.  &  R.  71. 

570  Young  V.  Shook,  4  R.  299. 

571  Strang  v.  Ferguson,   14  Johns.   161;  Cox  v.  Jagger,  2  Cow.  638. 
And  see  Wood  v.  Doe,  2  T.  R.  644. 

572  Hewitt  V.  Furman,  16  S.  &  R.  135. 

573  Nichols  v.   Rensselaer   County   Mutual   Insurance   Co.,  22  Wend. 
125. 

574  Act  16  June,  1836,  §6,  P.  L.  718,  i  Purd.  §7,  p.  344. 

575  See  §22. 
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61.  Act  of  1836. 

Where  there  is  a  submission  under  the  statute,  the  right  to 
recover  costs  does  not  depend  on  the  submission,  nor  on  the 
special  terms  of  the  award,  but  on  the  statute  of  Gloucester ;  and, 
therefore,  the  court  will  award  costs,  if  the  plaintiff  be  entitled 
to  them,  though  not  found  by  the  referees ;''"  as,  in  an  action  of 
ejectment,  which  is  referred  under  the  statute,  costs  will  be 
awarded,  though  neither  damages  nor  costs  be  foUnd  by  the  ref- 
erees."*" Where,  however,  there  was  an  agreement  to  refer  all 
matters  in  variance  between  the  parties  (there  being  no  pending 
action  or  rule  of  court  obtained),  and  the  award  was  filed  under 
the  act  of  1806,  and  subsequently  set  aside,  for  miscdnduct  of  the 
arbitrators,  and  it  was  then  agreed,  that  the  case  should  stand  as 
a  cause  in  court,  as  upon  an  amicable  action  filed,  it  was  held, 
that  upon  a  verdict  for  the  plaintiff,  the  costs  of  the  former  ar- 
bitration were  not  taxable  in  the  plaintiff's  bill.°'' 

Arbitrators  appointed  under  the  compulsory  arbitration  law, 
have  the  same  powers  over  costs,  and  no  others,  as  those  appoint- 
ed by  agreement  of  parties,  where  no  provision  aS  to  costs  is  made 
in  the  rule  or  order  under  which  the  cause  is  referred.  Their  award, 
when  filed,  and  entered  of  record,  has  the  effect  of  a  judgment, 
unless  reversed  on  appeal.  But  all  arbitrators  and  referees  have 
the  power,  on  an  adjournment,  to  require  payment  of  the  costs 
of  the  meeting,  according  to  the  practice  of  the  courts  in 
like  cases.°"  Such  order,  however,  cannot  be  enforced  by  at- 
tachment ;  the  only  mode  of  enforcing  it  is,  to  refuse  an  adjourn- 
ment until  the  costs  are  actually  paid."*"  If  the  arbitrators  give 
costs  where  the  plaintiff  is  not  entitled  to  them,  the  remedy  is 
by  appeal  the  court  of  common  pleas  has  no  power  to  alter  the 
award,  and  enter  a  judgment  without  costs.°*^ 

62.  Costs  on  appeal. 

a.    Who  are  excepted  by  act  of  1836. 
The  statute  gives  to  either  party,  dissatisfied  with  the  award 

576  Bellas  V.  Levy,  2  R.  21. 

577  Harvey  v.  Snow,  i  Yeates  156. 

578  Smith  V.  Farley,  Dist.  Court,  Phila.,  7  April,  1849. 

579  Act  16  June,  1836,  §48,  P.  L.  12T,  i  Purd.  §57,  P-  3S6- 

580  Arnold  v.  Burr,  3  Luz.  L.  Ob.  87;  Butler  v.  Bates,  5  Hill  375; 
Johnson  v.  Gay,  6  Cow.  55. 

S8i    Post  V.  Sweet,  8  S.  &  R.  391.    See  Frost  v.  Bryant,  4  Leg;  Opin. 
604;  Fitsitnmons  v.  Leckey,  3  P.  &  W.  iii. 
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of  arbitrators,  under  the  compulsory  arbitration  law,  the  right 
to  appeal  therefrom  to  the  court  of  common  pleas,  within  twenty 
days;  but  he  must  first,  as  one  of  the  conditions  of  appeal,  pay 
all  the  costs  that  may  have  accrued  in  the  action.""  From  this 
requirement,  the  act  excepts  executors,  administrators  and  other 
persons  suing  or  sued  in  a  representative  character,  and  minors, 
if  the  appellant  have  not  taken  out  the  rule  of  reference.^*^  This 
exception  embraces  the  trustees  of  an  insolvent,  the  seques- 
trators of  a  corporation,"**  and  an  assignee  in  bankruptcy  ;°*°  it 
has  been  extended  to  assignees  under  voluntary  assignments  for 
the  benefit  of  creditors."*^  So,  a  municipal  corporation  may  ap- 
peal from  an  award,  without  payment  of  costs."*^ 
b.    When  appellant  must  pay. 

And  if  no  costs  are  recoverable  in  the  action  (as  where  a  plain- 
tiff sues  in  the  common  pleas  for  a  matter  within  the  jurisdiction 
of  a  justice),  the  defendant  may  appeal  from  an  award,  with- 
out paying  costs."**  The  actual  payment  of  all  the  taxed  costs 
is  essential  to  perfect  an  appeal  ;"*'  it  is  not  sufficient,  to  charge 
them  to  the  appellant's  attorney ;""'  nor  is  a  payment  "by  draft" 

582  Act  16  June,  1836,  §27,  P.  L,.  723,  i  Purd.  §33,  p.  351.  This  provi- 
sion is  not  affected  by  the  act  of  1845,  altering  the  conditions  of  the 
recognizance.  Merrit  v.  Smith,  2  Pa.  161.  And  see  act  13  April,  1846,  §2, 
P.  L.  303.  I  Purd-  §41,  p.  353 ;  Walker  v.  Graham,  74  Pa.  35 ;  Rought  v. 
Rought,  13  Dist.  566. 

583  Ibid.  §31,  I  Purd.  §37,  p.  353.  And  see  act  27  March  1833,  P.  l,. 
99,  2  Purd.  §61,  p.  1087,  giving  this  right  to  guardians.  Under  the  recent 
legislation,  executors  and  administrators  may  appeal  from  an  award,  with- 
out payment  of  costs,  although  they  may  have  taken  out  the  rule  of  ref- 
erence. Murray  v.  Sharp,  72  Pa.  360;  Zerbe  v.  Miller,  i  Pears.  292.  Act 
13  April,  1846,  §2,  P.  L.  303.  I  Purd.  §41,  p.  353. 

584  Turnpike  Co.  v.  McAnulty,  4  W.  &  S.  293. 

585  Morss  v.  Gritmann,  10  Phila.  573. 

586  Act  13  June,  1840,  §10,  P.  L.  691,  2  Purd.  §25,  p.  1905.  The  28th 
section  of  the  act  of  1836  provides  for  an  appeal  in  forma  pauperis. 

587  Robinson  v.  Jefferson  County,  6  W.  &  S.  16;  Pottsville  v.  Curry, 
32  Pa.  443- 

588  Kerbaugh  v.'  Curry,  2  Phila.  206.  And  though  double  costs  are 
recoverable  in  the  suit,  only  single  costs  are  payable  on  appeal  from  an 
award.    Hartley  v.  Bean,  i  Miles  168. 

589  Walter  v.  Bechtol,  5  R.  228.  A  plaintiff  who  appeals  from  an 
award  in  his  own  favor,  must  pay  all  the  costs  that  have  accrued.  Rees 
v.  Fisler,  3  Clark  254. 

590  Carr  v.  McGovern,  66  Pa.  457 ;  Lagen  v.  Cadwell,  34  L,.  I.  331.  And 
the  prothonotary  has  no  right  to  take  a  note  for  them.  Ellison  v.  Buck- 
ley, 42  Pa.  281 ;  Burns  v.  Smith,  180  Pa.  606,  609. 
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sufficient  ;'"^  nor  a  payment  by  check.°°^  The  appellant  must  pay 
the  costs  of  a  former  award,  which  was  set  aside,  without 
terms  ;°'^  but,  on  appeal  from  an  award  in  a  scire  facias  to  revive 
a  judgment,  he  is  not  bound  to  pay  the  costs  of  the  original 
suit.°°*-  If,  however,  the  appellant  pay  all  the  costs  taxed  by  the 
prothonotary,  the  court  will  not  strike  off  the  appeal,  though  more 
appear  to  be  due ;  the  remedy  for  such  omitted  costs  is,  by  order 
for  their  payment,  enforceable  by  attachment ;°'°  or,  if  the  plain- 
tiff be  the  appellant,  by  order  to  stay  proceedings  until  pay- 
ment."'"  A  direction  to  detain  the  costs,  does  not  prejudice  the 
appeal ;  it  is  a  mere  nullity."''  On  appeal  from  an  award,  the  ap- 
pellant is  required  to  give  bail  absolute,  conditioned  for  the  pay- 
ment of  all  costs  that  may  be  recovered  against  him.**'*  This 
statute  renders  obsolete  the  former  decisions  on  the  subject  of 
the  recovery  of  costs  on  appeal  from  an  award;  the  appellant 
pays  the  costs  which  have  accrued,  and  those  subsequently  ac- 
cruing depend  upon  the  verdict."'* 

c.    Plaintiff's  costs. 

When  the  plaintiff  appeals  from  an  award  against  him  and 
recovers  he  is  entitled  to  the  costs  paid  on  entering  the  appeal 
as  well  as  those  subsequently  accruing.*""  And  if  the  prothono- 
tary has  not  taxed  all  the  costs  at  the  time  of  the  appeal  from 
the  award,  the  appellant  is  not  in  default  if  he  pays  in  cash""^ 
all  costs  entered  on  the  record.""''  Nor  is  payment  by  check  re- 
garded with  disfavor  as  formerly.""'    Likewise  if  on  appeal  from 

591  Walker  v.  Graham,  74  Pa.  35. 

592  Richter  v.  Cummings,  i  Leg.  Chron.  49,  affirmed  by  the  supreme 
court. 

593  Seely  v.  Barton,  S  S.  &  R.  390. 

594  Hill  V.  Thomas,  Dist.  Court,  Phila.,  May,  1827.  MS. 

595  Fraley  v.  Nelson,  5  S.  &  R.  234;  Stewart  v.  Jewell,  11  Ibid.  359; 
Williams  v.  Haslep,  14  Pa.  157;  Palmer  v.  Wilkinson,  73  Ibid.  339;  Mc- 
Keown  v.  Boudinot,  I  Bro.  150;  Columbia  Bank  v.  Bletz,  5  Luz.  L,.  Reg. 
219;  Riegel  v.  Beatty,  15  Dist.  654. 

596  Crider  v.  Sheetz,  2  I,.  Bar,  No.  19. 

597  Duffie  v.  Black,  i  Pa.  388 ;  McCuUa  v.  Opple,  i  Pears.  150. 

598  Act  20  March,  1845,  P.  h-  188,  i  Purd.  §38,  p.  353. 

599  For  the  decisions  under  former  laws,  see  2  Vale  4546. 

600  Commonwealth  v.  Shannon,  13  S.  &  R.  109.  See  Honniter  v. 
Brown,  i  P.  &  W.  487 ;  Ross  v.  Soles,  I  W.  43. 

601  He  cannot  use  a  check.    Rought  v.  Rought,  13  Dist.  566. 

602  Baizley  v.  McGinty,  12  Dist.  305. 

6P3    Burns  v.  Smith,  180  Pa.  606;  Riegel  v.  Beatty,  15  Dist.  654. 
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an  award  he  has  a  verdict  for  exactly  the  same  amount  he  is 
entitled  to  full  costs.'"*  When  the  plaintiff  appeals  from  an 
award  in  his  own  favor  and  has  a  verdict  for  a  less  amount 
than  the  award,  each  party  must  bear  his  own  costs  subsequent 
to  the  appeal;  neither  can  recover  costs  against  the  other.**"" 

d.  Defendant's  costs. 

A  defendant  is  not  entitled  to  a  return  of  the  costs  paid  on 
an  appeal  from  an  award  unless  he  obtains  a  final  judgment  in 
his  favor  by  a  general  verdict  against  him,  on  discontinuance, 
nonsuit,  or  nol  pros.""*  Says  Judge  Woodward :°°'  "the  rule  is 
distinctly  that  in  a  case  like  this  a  defendant  is  not  entitled  to 
a  return  of  the  costs  paid  on  an  appeal  from  an  award.  There 
is  an  apparent  hardship  in  the  distinction  which  the  law  makes 
in  favor  of  the  plaintiff.  *  *  *  It  is  only  where  a  defendant  ob- 
tains a  general  verdict  in  his  favor  that  he  is  entitled  to  the  costs 
which  follow  a  final  judgment."""^  A  judgment  fee  is  not  tax- 
able on  appeal  from  an  award.""" 

Again,  when  there  is  a  verdict  for  a  number  of  defendants 
after  an  appeal  from  an  award,  the  daily  pay  of  only  one  de- 
fendant can  be  taxed  in  the  costs. "^°  Nor  is  an  attorney  fee 
payable  as  part  of  the  costs  on  an  appeal  from  arbitrators.*^^ 

e.  Costs  in  appeals  in  forma  pauperis. 

One  may  appeal  from  the  award  of  arbitrators  without  the 
payment  of  costs  on  the  ground  of  poverty  after  due  notice  to 
the  opposite  party  if  the  judge  shall  be  satisfied  of  the  truth  of 
the  petition  of  the  person  who  wishes  to  avail  himself  of  the 
statute.     The  court  however  before  making  the  order  must  be 

604    Wible  V.  Burford,  7  P.  L.  J.  188;  Hilty  v.  Guthrie,  31  P.  L.  J.  322. 
60s    Henshaw  v.  Sailer,  2  Pears.  113.     See  Hilty  v.  Guthrie,  33. 

606  Hager  v.  Delb,  i  Wood.  383;  Landis  v.  Shaeffer,  4  S.  &  R.  196; 
Pratt  V.  Naglee,  6  S.  &  R.  299 ;  Bellas  v.  Oyster,  7  W.  341. 

607  Hager  v.  Delb,  i  Wood.  383. 

608  Gallatin  v.  Cornman,  i  P.  &  W.  iiS. 

609  McCuUa  V.  Opple,  i  Pears.  150;  First  Nat.  Bank  of  Mount  Joy  v. 
Greider,  5  h.  Bar,  No.  i. 

Contra, — Butcher  v.  Scott,   i  Clark  311. 

610  Shermer  v.  Rusling,  I  Miles  415. 

611  Sharpless  v.  Pikeland  Creamery  Co.,  i  C.  C  42;  Drake  v.  Porter, 
I  C.  C.  67s;  Schooley  v.  Turner,  3  Kulp  150;  McCuUa  v.  Opple,  i  Pears. 
150. 
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satisfied  of  the  truth  of  the  statements  contained  in  the  petition, 
or  require  proof  of  them,  as  of  other  like  facts  in  similar  pro- 
ceedings.*" 

f.    Amount  to  be  paid. 

The  amount  of  costs  to  be  paid  on  an  appeal  from  an  award 
is  the  amount  actually  accrued,  and  not  the  costs  as  taxed  by  the 
prothonotary."'^  On  such  an  appeal  the  judgment  fee  should  not 
be  included."^*  The  costs  should  be  paid  in  cash.*^''  While  this 
is  the  legal  requirement,  not  all  the  costs  need  be  paid  to  the 
prothonotary.  The  costs  for  serving  the  rule  and  the  subpoenas 
may  be  paid  directly  to  the  constable.""^ 

V.    Actions  by  and  against  Particular  Persons. 
63.    Executors  and  administrators. (aa) 

In  England,  prior  to  a  late  statute,"^*  in  actions  brought  by  exe- 
cutors or  administrators,  if  the  verdict  were  given  for  the  defend- 
ant, the  plaintiff,  in  such  case,  was  not  liable  for  costs,  unless  the 
cause  of  action  accrued  after  the  testator's  death,  and  the  plain- 
tiff might  have  brought  an  action  in  his  own  name.*^'  Also, 
previously  to  that  act,  the  plaintiff  was  not  liable  to  the  costs  of 
a  nonsuit,  unless  the  action  were  such  that  he  might  have  brought 
it  in  his  own  name ;  nor  to  costs  on  judgment  as  in  case  of  a  non- 
suit. In  an  early  case,  in  Pennsylvania,  the  supreme  court  de- 
termined, that  the  rule  of  the  English  law  in  this  respect  had 
been  introduced  into  this  state,  and  that,  consequently,  on  the 
discontinuance  of  a  suit  brought  by  an  executor  or  adminis- 
trator, although  he  was  personally  liable  for  the  fees  of  the 
officers  of  the  court,  for  services  rendered  to  him,  he  was  not 
liable  de  bonis  propriis,  for  the  costs  of  the  defendant.  The 
ground  of  the  distinction  taken  between  fees  and  costs  being 
that  costs  are  an  allowance  to  a  party  for  expenses  incurred  in 

aa    2  Vale  4504. 

612  Farrell  v.  Donaldson,  18  Dist.  698.     See  Boyer  v.  Winters,  3  Kulp 
29,  and  Schrenkeisen  v.  Kishbaugh,  162  Pa.  45. 

613  Wise  V.  Pa.  Hard- Vein  Slate  Co.,  3  Dist.  564. 

614  Ibid. 

615  Lewis  V.  Signor,  3  Dist.  455;  Schrenkeisen  v.  Kishbaugh,  162  Pa. 
45,  Act  June  16,  1836!  P.  L.  723,  i  Purd.  §33,  p.  351. 

615a  Schrenkeisen  v.  Kishbaugh,  162  Pa.  4s. 

616  Stat.  3  &  4  Wm,  IV.  c.  42,  §31. 

617  See  the  English  decisions  collected  in  the  notes  to  Bright.  Costs 
108-9. 
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conducting  his  suit;  while  fees  are  a  compensation  to  an  officer, 
for  services  rendered  in  the  progress  of  the  cause,  which  origin- 
ally were  in  strictness  demandable  the  instant  at  which  the  ser- 
vices were  rendered."^'  And  this  doctrine,  after  some  conflict 
of  decision  in  our  courts,  may  now  be  considered  the  established 
law  of  this  state.*^°  If,  however,  an  administrator  set  up  an 
unfounded  and  vexatious  claim,  the  court  will,  by  special  rule, 
make  him  personally  liable  to  the  costs ;  this  is  an  acknowledged 
exception  to  the  general  law  upon  the  subject."^" 

An  executor,  however,  is  liable  for  costs  de  bonis  propriis,  if 
he  plead  plene  administravit  ;*^^  or,  if  he  be  admitted,  and  un- 
successfully defend  an  ejectment."^"  And  he  must  also  pay  costs, 
on  a  judgment  of  non  pros,  for  it  is  his  own  default.*^'  And  an 
administrator  plaintiff,  who  is  nonsuited  at  the  trial,  is  liable 
to  refund  the  costs  paid  by  the  defendant,  on  appealing  from 
an  award.*^*  An  executor  or  administrator,  when  plaintiff,  is 
exempt  from  the  payment  of  costs  in  those  cases  only  where  he 
cannot  maintain  the  action  otherwise  than  in  his  representative 
character,  as,  when  he  sues  upon  a  cause  of  action  which  arose 
antecedent  to  the  death  of  his  testator  or  intestate;  for,  when- 
ever he  can  bring  the  action  in  his  own  right,  without  naming 
himself  as  executor  or  administrator,  and  yet  sues  as  such,  he  is 
liable  for  costs,  if  he  be  nonsuited,  or  a  verdict  be  given  against 
him."^"  If,  however,  he  declare  for  a  conversion  in  the  lifetime 
of  his  testator,  and  in  another  count  for  a  conversion  after  his 
decease,  and  fail,  he  is  clearly  liable  for  costs.*^* 
64.    Trustees,  guardians,  etc. 

Whether  the  other  person  suing  in  a  representative  character, 

618  Musser  v.  Good,  11  S.  &  R.  247. 

619  Callender  v.  Keystone  Mutual  Life  Insurance  Co.,  23  Pa.  471; 
Furnis  v.  Ewing,  3  Clark  426.  The  decisions  to  the  contrary  have  been 
overruled. 

620  Shovir  V.  Conway,  7  Pa.  136;  Pennypacker's  Appeal,  57  Pa.  114. 

621  Swearingen  v.  Pendleton,  4  S.  &  R.  389.  It  is  said  that  the  judg- 
ment against  an  executor,  who  defends  the  action  is,  in  all  cases,  de  bonis 
propriis  as  to  the  costs.    Wood  v.  Ludwig,  S  S.  &  R.  447. 

622  Bagnell  v.  Broderick,  13  Pet.  436,  447. 

623  Rudd  V.  Long,  4  Johns.  190 ;  Musser  v.  Good,  11  S.  &  R.  249 ;  Higgs 
v.  Warry,  6  T.  R.  654. 

624  Penrose  v.  Pawling,  8  W.  &  S.  379. 

62s    Kline  v.  Guthart,  2  P.  &  W.  490;  Potts  v.  Smith,  3  R.  377. 
626    Gebhard  v.  Shindle,  15  S.  &  R.  239.    But  see  Tilton  v.  Williams, 
II  Johns.  403;  Ketchum  v.  Ketchum,  4  Cow.  87. 
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such  as  trustees,  guardians,  &c.,  are  liable  personally  for  the  costs, 
in  case  of  failure,  does  not  appear  to  have  been  the  subject  of  a 
direct  decision,  by  our  courts.  The  statute,  as  we  have  seen,'^^  ex- 
empts them,  in  common  with  executors  and  administrators,  from 
the  payment  of  costs,  on  an  appeal  from  an  award.  It  is  said, 
in  one  case,  that  the  guardian  of  an  infant  plaintiff  in  ejectment, 
who  fails  in  the  suit,  may  be  compelled  to  pay  costs  by  attach- 
ment ;  but  this  was  not  the  point  in  judgment  f'^  and  in  another, 
that  the  committee  of  a  lunatic  plaintiff  is  primarily  liable.'^' 
An  infant  plaintiff  who  fails  in  the  action  is  not  personally  liable 
for  costs;®'"  but  an  infant  defendant  is  liable,  in  the  same  man- 
ner as  any  other  defendant,  though  a  guardian  may  have  been 
appointed."'^ 

If  a  suit  is  begun  by  a  decedent  in  his  lifetime  and  judgment 
is  finally  entered  within  two  years  after  his  death  against  his 
administrator,  who  has  been  substituted,  and  more  than  two 
years  after  the  decedent's  death  the  costs  are  taxed  and  a  scire 
facias  is  issued  on  the  judgment,  the  decedent's  real  estate  will 
not  be  taxed  for  costs.*''^ 

When  no  loss  has  resulted  to  the  estate  and  the  trustee  has 
filed  an  account  and  promised  to  resign,  the  costs  of  a  reference 
to  a  master  of  a  petition  for  removal  should  be  divided  between 
the  trustee  and  the  petitioner.'^' 

An  agent  is  not  responsible  for  costs  on  the  failure  of  a  suit 
brought  in  his  name  on  a  note  taken  by  him  in  behalf  of  his 
principal  whom  the  agent  has  revealed.''* 

65.    Attorneys,  assignees,  etc. 

An  attorney  is  personally  liable  to  the  prothonotary  for  costs 
collected  which  belong  to  him,  and  he  must  pay  interest  on  them 
should  he  vexatiously  delay  to  pay  them  over.''"    Again,  a  sum- 

627  See  §62. 

628  Bigger  v.  Westby,  13  S.  &  R.  347. 

629  Utt  V.  Long,  6  W.  &  S.  177. 

630  Turner  v.  Turner,  i  Str.  708.  And,  it  seems,  that  if  the  infant 
die  before  the  taxation  of  taxes,  the  prochein  ami  will  not  be  liable. 
Morgan  v.  Crompton,  Bunb.  332. 

631  Gardiner  v.  Holt,  2  Str.  1217,  i  Dyer  104  b. 

632  Beyer  v.  Keylor,  19  Dist.  948.  This  is  a  construction  of  the  stat- 
ute of  June  14,  1901,  P.  L.  562,  i  Purd.  §113,  p.  1106. 

633  Cooney's  Estate,  18  Dist.  301. 

634  Baird  v.  Sharrow,  12  Dist.  21. 

635  Cone  V.  Donoldson,  47  Pa.  363, 


1324        Common  Law  Practice  in  PfiNNSVLVANiA. 

mary  judgment  cannot  be  entered,  against  him  for  costs  without 
notice  when  he  appeared  without  authority.*^' 

As  asignee  of  a  claim  who  carries  on  the  suit  in  the  name  of 
an  insolvent  plaintiff  must  pay  the  costs.'''  And  one  who  ac- 
quires a  claim  after  bringing  suit  and  subsequently  is  unsuccess- 
ful is  liable  for  costs  whether  they  accrue  before  or  after  ac- 
quiring the  claim."'* 

66.  Stakeholder. 

A  stakeholder  may  be  liable  for  costs  if  he  unnecessarily  pro- 
longs the  defense  in  a  suit.®'*  But  usually  when  he  pays  over  the 
money  he  holds  and  the  costs  accrued  to  the  time  of  payment, 
he  cannot  be  compelled  to  pay  subsequent  costs  nor  the  pro- 
thonotary's  poundage  on  final  adjustment,**"  or,  more  generally, 
when  he  acts  throughout  the  transaction  without  neglect  or  de- 
fault of  any  nature.'*^ 

VI.    Double  and  Treble  Costs. 

67.  When  recoverable,  (bb) 

Where  the  plaintiff  recovers  single  damages,  he  is  only  entitled 
to  single  costs,  unless  more  be  expressly  given  him  by  statute; 
but  where  double  or  treble  damages  are  given  by  statute,  the 
plaintiff  will  recover  not  only  the  double  or  treble  damages 
thereby  given,  but  also  double  or  treble  costs ;  and  this,  notwith- 
standing the  statute  makes  no  mention  of  costs.®*^  This,  however, 
only  applies  to  cases  in  which  damages  were  recoverable,  prior 
to  the  statute  of  Gloucester ;  if  double  or  treble  damages  be  given 
by  a  subsequent  statute,  where  no  damages  were  formerly  re- 
coverable, double  or  treble  costs  do  not  follow  as  an  incident  to 
the  recovery."*'  Thus  under  the  act  given  treble  damages  for 
cutting  timber  the  plaintiff   is   not  entitled  to   treble  costs.'" 

bb    2  Vale  4555. 

636  Paterson  v.  McPherson,  32  L,.  1.  320. 

637  Canby  v.  Ridgway,  i  Binn.  496. 

638  Gambers  v.  Robinson,  i  Pears.  67. 

639  Haney  v.  Home  Friendly  Society,  8  Dist.  123. 

640  O'Connor  v.  Miners ville,  3  Sch.  167. 

641  Parker  v.  Kintzle,  12  Dist.  i. 

642  Morris  v.  Brush,  14  Johns.  328 ;  Gilb.  C.  P.  267 ;  Lawson  v.  Storie, 
I  Salk.  205;  Deacon  v.  Morris,  i  Chit.  137. 

643  Wilkinson  v.  Allott,  Cowp.  368. 

644  Tedrow  v.  Barron  Brothers,  15  Dist,  99.    For  act  see  4  Purd.  §2,  p, 
4755- 
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But,  where  a  statute  gives  treble  damages  and  costs 
of  suit,  the  costs  are  to  be  trebled  as  well  as  the  damages.'" 
Though  a  defendant,  may  be  entitled  to  double  costs  on  a  final 
judgment  in  his  favor,  they  are  not  payable  by  the  plaintiff,  on 
an  appeal  from  an  award  of  arbitrators;  he  is  only  required  to 
pay  single  costs.®" 

68.  Acts  of  1771  and  1779. 

It  is  provided  by  the  act  of  1771,'"  that  if  any  action  shall  be 
brought  against  any  overseer  of  the  poor,  or  other  person  who, 
in  his  aid,  and  by  his  command,  shall  do  anything  concerning 
his  office,  and  the  plaintiff  shall  fail  in  his  action,  discontinue 
the  same,  or  become  nonsuit,  he  shall  pay  double  costs.  And  by 
the  act  of  1779°*^  as  all  writs  pf  replevin  granted  or  issued 
for  any  owner  of  goods  or  chattels  levied,  seized  or  taken  in 
execution  or  by  distress  by  any  sheriff,  constable  or  other  officer 
acting  under  the  authority  of  the  state  "are  irregular,  erroneous 
and  void,"  the  court  besides  quashing  them  may  award  treble 
costs  to  the  defendant  or  defendants  in  the  writs. 

VII.    Taxation  and  Recovery  of  Costs. 

69.  Filing  of  the  bill.    Changes,  (cc) 

After  the  final  determination  of  a  cause,  the  party  entitled  to 
costs  files  with  the  prothonotary  a  written  specification  of  the 
fees  and  expenses,  which  the  law  requires  his  adversary  to  pay; 
such  as  the  witness'  fees  and  mileage,  daily  pay,  price  of  the 
subpoenaes  and  service,  the  charges  of  commissioners  for  ex- 
amining his  witnesses  out  of  the  state,  etc.  This  is  called  the 
plaintiff's  or  defendant's  bill,  and  is  inserted  in  the  bill  of  costs 
taxed  by  the  prothonotary.  No  change  can  be  thereafter  made 
in  any  of  the  items  save  by  entering  exceptions  and  procuring 
a  retaxation.     The  attorney  who  files  the  bill  has  no  right  to 

CO    2  Vale  4514.  • 

64s  Smith  V.  Dunce,  2  Str.  1048;  Pilford's  Case,  10  Co.  116.  And  see 
Welsh  V.  Anthony,  16  Pa.  254. 

646  Hartley  v.  Bean,  I  Miles  168.  The  act  of  1772  gives  double  costs 
to  an  avowant  in  replevin,  in  case  of  recovery;  but  to  entitle  him  to  more 
than  single  costs,  the  recovery  must  be  coextensive  with  the  avowry. 
Prescott  v.  Otterstatter,  85  Pa.  534. 

647  Act  March  9,  1771,  §33,  i  Sm.  h.  345,  3  Purd.  §94,  p.  3579. 

648  Act  April  3,  I  Sm.  ly.  470,  4  P«rd.  §§4.  S.  P-  4136-7.  See  3  Vol.  Chap, 
pn  Repleyiji, 
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alter  any  of  them,  nor  should  he,  on  collecting  the  bill,  turn  the 
amount  over  to  his  client  to  be  distributed  to  the  parties  named 
therein.  It  is  his  duty  to  pay  them.'*"  Costs  are  sometimes 
ordered  to  be  retained,  by  the  prothonotary  or  sheriif,  from 
a  party,  until  the  bill  is  taxed ;  in  such  cases,  it  is  usual  for  the 
party  claiming  them,  to  fix  the  time  of  taxation  and  notify  his 
opponent;  in  other  cases,  the  objecting  party  usually  urges  the 
taxation. 

70.  Costs  and  fees  distinguished. 

"Costs  of  the  party,"  says  Chief  Justice  Mercur,  "must  not  be 
confounded  with  the  fees  of  the  officer.""'  They  are,  for  many 
purposes,  essentially  different.  Costs  are  an  allowance  to  a 
party  for  expenses  incurred  in  conducting  his  suit;  fees  are 
compensation  to  an  officer  for  services  rendered  in  the  progress 
of  the  cause.  The  plaintiff  or  defendant  in  the  action,  collects 
the  officer's  fees  not  for  himself,  unless  he  has  paid  the  officers, 
but  as  trustee  for  the  officers  who  rendered  the  services.*"^  Which 
ever  party  to  the  action  recovers,  the  fees  of  the  officers  for  serv- 
ices rendered  therein  become  a  part  of  the  judgment,  and  if 
not  paid  to  the  officers,  they  may  collect  them  by  execution, 
of  the  defendant  in  the  judgment. 

Although  the  statute  prescribes  the  fee  to  be  received  by  a 
witness  for  each  day's  attendance  at  court,  yet  he  is  not  thereby 
made  an  officer.  His  claim  for  services  is  against  the  party  in 
whose  behalf  he  rendered  them.  His  right  thereto  is  the  same, 
whether  such  party  failed  or  succeeded  in  recovering  a  judg- 
ment. The  losing  party  cannot  collect  the  fees  of  his  witness 
from  the  successful  party,  yet  the  former  is  nevertheless  liable 
therefor.  Nor  is  his  witness's  right  of  action  to  recover  the 
same,  necessarily  postponed  until  final  judgment  in  the  case.""^* 

71.  Prothonotary's  duty  to  tax  them. 

It  is  the  prothonotary's  duty  to  tax  the  costs  which  may  be  due, 
and  the  court's  duty  to  determine  the  liability  and  direct  by 
whom  they  shall  be  paid.'"^    As  the  taxing  of  them  is  in  the  na- 

649  Guest  V.  Philadelphia  Co.,  6  Dist.  594. 

650  Mercur,  C.  J.,  Howard  B.  &  L.  Association  v.  Phila.  &  Reading  R. 
Co.,  102  Pa.  220-222.    See  §63. 

651  Rauck  V.  Hill,  3  Pa.  423 ;  Ellsbre  v.  EUsbre,  28  Pa.  172. 
6sia    Utt  V.  Long,  6  W.  &  S.  I74- 

652  Persch  v.  Quiggle,  57  P?-  247;  IJarttnan  y.  Wallack,  13  I,anc.  I,. 
Jiev.  119. 
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ture  of  an  adjudication,  the  costs  taxed  in  one  court  cannot  be 
retaxed  in  another  not  of  appellate  jurisdiction.'^*  They  need 
not  be  taxed  before  review  by  the  appellate  court,  and  they  may 
be  taxed  afterward  and  remitted  on  the  record  to  the  court  be- 
low.*"* They  may  also  be  taxed  before  the  entry  of  final  judg- 
ment as  their  taxation  does  not  determine  the  party  liable  there- 
foj.  6BB  jj,  Philadelphia  the  practice  of  allowing  execution  before 
taxing  costs  has  been  sanctioned  by  rule  of  court,  and  if  noted 
by  the  prothonotary  on  the  docket  was  valid.*""**  If  not  taxed 
till  after  the  issuing  of  execution,  the  plaintiff  might  pro- 
ceed with  the  execution  pending  exceptions,  the  costs  having  been 
paid  into  court.*""''  The  plaintiff  may  file  his  bill  of  costs  of 
continuance,  placed  on  the  defendant,  and  issue  execution  there- 
on, even  after  the  defendant  has  collected  the  judgment  which 
he  subsequently  recovered.*""^  In  no  case  can  they  be  recovered 
until  they  are  taxed.*"* 

A  bill  of  costs  not  taxed  is  not  evidence  to  charge  a  party  in 
an  action  of  assumpsit  to  recover  the  costs.*"'  The  fact  of  tax- 
ation must  appear  by  certificate  of  the  prothonotary  and  will  not 
be  inferred.*"* 

72.    Bill  should  be  itemized.    Affidavit. 

The  bill  of  costs  should  be  a  particular  and  itemized  statement 
of  the  several  charges*"'  to  which  there  should  be  an  oath  and 
subscription,**"  which  is  prima  facie  proof  of  its  accuracy.**^ 
And  a  bill  of  costs  not  complying  with  the  court  rule  requiring 
an  affidavit  will  be  stricken  off.**^  The  affidavit  must  be  made 
by  a  party  of  record  or  his  attorney.***     On  taxing  costs  after 

653  Kottcamp  v.  York  County,  28  Super.  Ct.  100. 

654  Miskey's  Appeal,  i8  W.  N.  C.  100. 

655  Long  V.  Lemoyne  Borough,  18  Dist.  779. 
6s5a  Becker  v.  Goldschild,  9  Super.  Ct.  50. 
6ssb  Irwin  v.  Nolde,  12  Super.  Ct.  163. 

6ssc  Stackhouse  v.  Lyon.,  17  Super.  Ct.  97. 

656  Kaufman  v.  Oottnan,  4  Lane.  Bar,  No.  38. 

657  Richardson  v.  Carrilly,  5  W.  449. 

658  Kauffman  v.  Oatman,  4  Lane.  Bar,  No.  38. 

659  Herr  v.  Keemer,  i  Lane.  L.  Rev.  58 ;  Baumgardner  v.  Shoflf,  i  Lane. 
L.  Rev.  57. 

660  Triebel  v.  Deysher,  2  Wood.  SS- 

661  Kafroth  v.  Reading  &  C.  R.  Co.,  4  Lane.  Bar,  No.  13. 

662  Ibid. 

663  McGerrin  v.  Wanamaker,  10  Dist.  725. 
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notice  the  bill  must  be  proved ;  but,  in  the  absence  of  notice,  the 
affidavit  at  the  foot  of  the  bill  will  suffice.*"  And  when  the 
affidavit  to  a  bill  of  costs  taxed  without  notice  to  the  opposite 
party  is  not  made  by  some  one  having  proper  knowledge,  it  ought 
to  show  affirmatively  the  source  of  an  affiant's  knowledge  in 
order  to  place  the  burden  of  proving  its  inaccuracy  on  the  ex- 
ceptant.*"^ On  notice  to  the  party  filing  a  bill  that  it  is  dis- 
puted, he  must  prove  the  disputed  items  in  the  same  manner  as 
other  facts  at  issue  are  established.***  And  when  they  are  not 
taxed  until  after  the  issue  of  execution,  the  plaintifif  may  pro- 
ceed with  the  execution  pending  exceptions  on  payment  of  costs 
into  court.**^  But  the  Phliadelphia  practice,  sanctioned  by  court 
rule,  of  allowing  execution  before  taxing  the  costs,  if  noted  by 
the  prothonotary  on  the  docket,  is  valid.*** 

An  execution  will  not  be  set  aside  because  the  office  and 
judgment  fees  were  not  taxed  by  the  prothonotary.***  But  costs 
arising  in  a  court  that  has  been  abolished  cannot  be  taxed.*'" 
An  exemplification  of  the  record  of  a  judgment  entered  in  an- 
other county,  which  does  not  contain  a  copy  of  the  bill  of  costs 
and  of  the  record  of  taxation,  is  irregular  and  will  be  strick- 
en off.*" 

73.    Appeals  if  dissatisfied  with  prothonotary's  action. 

If  one  is  dissatisfied  with  the  action  of  the  prothonotary  in 
adjusting  the  bill  of  costs,  an  appeal  lies  from  him  to  the  court 
itself.  That  is  the  proper  tribunal  in  which  exceptions  to  a  bill 
of  costs  should  be  made  in  the  first  instance.*^''  "Such  an  appeal 
brings  up  the  merits  of  the  taxation.  The  court  retains  control 
of  the  question  of  costs  until  there  is  satisfaction  of  the  debt, 
and  it  is  immaterial  whether  the  question  is  raised  on  motion 
or  by  appeal."*"     In  other  words,  whether  the  prothonotary 

664  Cater  v.  Salter,  i  Del.  403. 

665  Hartley  v.  Weideman,  28  Super.  Ct.  50. 

666  Carter  v.  Salter,  i  Del.  403. 

667  Irwin  V.  Hess,  12  Super.  Ct.  163.  See  Smith  v.  Kee,  35  P.  L.  J- 
232. 

668  Becker  v.  Goldschild,  9  Super.  Ct.  50. 

669  Irwin  V.  Hanthorn,  5  Dist.  671,  afld.  6  Super.  Ct.  165. 

670  Matthews  v.  Biddell,  29  P.  L.  J.  81. 

671  Potts  V.  Potts,  27  C.  C.  540. 

672  Shuman  v.  Pfountz,  i  P.  &  W.  61 ;  Cody  v.  Clelan,  i  C.  C.  8. 

673  McGibbeny  v.  Jefferson  Gas  Co.,  139  Pa.  193;  Ballinger  v.  Killam, 
10  W.  N.  C.  372. 
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committed  any  error  "in  the  taxation  of  the  bill,  or  any  item  con- 
tained in  it."*'*  The  plaintiff's  right  therefore  to  receive  costs 
from  a  defendant  which  accrued  after  an  appeal  by  the  plaintiff 
from  the  judgment  of  a  justice,  where  he  recovers  less  before 
arbitrators  than  the  amount  of  the  judgment  of  the  justice,  can- 
not be  raised  before  nor  decided  by  the  prothonotary  by  filing 
exceptions  to  his  bill  of  costs.*"  When  an  exparte  taxation  is 
made  only  on  the  evidence  of  the  subpoenas  and  the  affidavit 
of  the  party  filing  the  bill,  the  court,  on  exceptions  by  the  op- 
posite party,  may  correct  the  bill  as  taxed.*'"  A  bill  of  costs 
will  be  confirmed  as  taxed  unless  the -exceptions  are  sustained 
by  proof.*"  Again,  the  court  will  decide  from  the  evidence 
presented  to  and  heard  by  the  prothonotary,  and  not  from 
subsequent  evidence  taken  by  the  deposition.*'*  The  attendance 
of  witnesses  may  be  proved  by  the  oath  of  the  party  calling 
them,  though  service  of  the  summons  be  not  proved.  They 
need  not  appear  before  the  prothonotary.*'"  Proof  of  service 
of  subpoena  can  be  made  without  producing  and  attaching  it  to 
the  bill  of  costs.***  When  exceptions  to  costs  taxed  by  the  pro- 
thonotary have  been  filed  and  a  rule  to  retax  has  been  taken  and 
the  retaxing  by  the  prothonotary  is  not  satisfactory  to  the  party, 
the  proper  practice  is  to  take  an  appeal  from  the  retaxing,  not  to 
file  a  general  exception  without  specifying  any  particular  error.**^ 
In  Philadelphia  if  exceptions  are  not  filed  within  four  days 
after  service  of  the  bill  of  costs  as  provided  by  rule  of  court, 
an  appeal  cannot  be  had  from  the  taxation.**^  And  when  the 
report  of  a  commissioner  to  tax  costs  is  confirmed  nisi  to  be 
confirmed  absolutely  in  three  days  if  no  exceptions  are  filed, 
if  they  are  filed  five  days  afterward,  the  time  is  too  late  and 

674    Yeagley  v.  Wenger,  s  Luz.  L.  R.  119,  120. 
6;s    Ibid. 

676  Roth  V.  Steffe,  9  Lane.  Bar  yj.  Under  rule  14,  §2,  of  the  Phila- 
delphia courts  of  common  pleas  requiring  bills  of  costs  to  be  verified  by 
the  affidavit  of  the  party  filing  them,  an  affidavit  by  a  stranger,  although 
it  contains  an  averment  that  he  was  authorized  to  make  it,  is  insuf- 
ficient. ■  Lam  V.  Phila.  Rapid  Transit  Co.,  20  Dist.  783. 

677  Evans  V.  Hart,  10  Lane.  Bar  "JT. 

678  Baumgardner  v.  Shoff,  2  Del.  76. 

679  Dahman  v.  Quinn,  s  W.  N.  C.  449. 

680  Herr  v.  Keemer,  i  Lane.  L.  Rev.  337. 

681  Raisley  v.  Morman,  i  Lack.  L.  N.  395. 

682  Sattler  v.  Aultman  &  Taylor  Mach.  Co.,  9  Dist.  73.  A  copy  of  a 
bill  of  costs,  enclosed  in  an  unregistered  envelope  and  mailed  on  the  fourth 
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the  report  will  be  confirmed  absolutely.*"  In  the  hearing  on  the 
appeal  the  appellant's  affidavit  will  not  be  considered;  the  af- 
fiant's testimony  should  have  been  taken  before  the  prothono- 
tary.*'*  If  the  exceptions  are  not  taken  in  the  manner  prescribed 
by  the  rules  of  the  court  they  will  be  dismissed."'^  And  the 
burden  of  proving  inaccuracy  is  on  the  party  charging  it.*'* 
Again,  a  rule  to  strike  oflf  a  bill  of  costs  by  a  party  not  liable  to 
execution  thereon,  the  bill  having  been  entered  before  final 
judgment,  may  be  discharged.''^ 

74.    Compensatory  fees. 

It  is  said,  that  the  fee-bill  was  intended  to  enumerate  all  the 
services  for  which  an  officer  should  be  entitled  to  receive  com- 
pensation;®" one  main  object  of  the  law  was,  to  cut  up  by 
the  roots  the  power  which  had  theretofore  been  exercised  by  the 
courts,  of  allowing  compensatory  fees  for  services  not  specified 
in  the  fee-bill ;°"  and  yet,  where  a  subsequent  statute  provides 
that  a  party  shall  recover  his  reasonable  costs,  to  be  assessed  by 
the  court,  it  has  been  held,  that  the  latter  has  a  discretion  to 
allow  compensatory  fees ;  except  in  extraordinary  cases,  how- 
ever, it  will  be  guided  by  the  fee-bill,  in  fixing  the  amount.*"" 
It  is  not  necessary  that  witnesses  should  attend  personally,  in 
the  taxation  of  costs ;  the  fact  of  their  attendance  may  be  shown 
aliunde.*"^  The  party  himself  is  competent  to  prove  that  he 
subpoenaed  the  witnesses ;  but  not  the  fact  of  their  attendance  ;°°^ 
this  last  point,  however,  was  ruled  before  the  passage  of  the  act 
rendering  the  parties  competent  witnesses,  without   regard  to 

day  after  the  trial,  addressed  to  the  attorney  of  the  opposite  party,  to 
whom  it  was  delivered  the  next  day,  was  held  to  have  been  served  within 
section  2,  Rule  14,  Phila.  Court  Rules.    Campbell  v.  Clay,  18  Dist.  4^8. 
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686  Evans  v.  Hart,  10  Lane.  Bar,  No.  ■JT,  Kafroth  v.  Reading  &  C.  R. 
Co.,  4  Lane.  Bar,  No.  13. 

687  Hinckley  v.  Reifsnyder,  15  W.  N.  C.  175. 

688  Irwin  v.   Commissioners  of  Northumberland  County,   i   S.  &  R. 
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the  question  of  interest;  it  would  not  now  be  law.°°'  An  appeal 
from  the  taxation  does  not  raise  the  question  of  the  party's 
liability  for  costs.*'* 

75,  Discretionary  power  of  court  allowing  them. 

The  allowance  of  fees  is  often  within  the  discretionary  power 
of  the  court.  This  discretion  is  more  widely  exercised  in  some 
proceedings  like  habeas  corpus"'^  than  in  others,  nevertheless 
the  courts  welcome  the  aid  of  precedent,  and  thus  all  the  decisions 
deemed  useful  have  been  woven  into  the  fabric  of  this  chapter. 
Not  only  may  much  discretion  be  exercised  in  allowing  them, 
but  the  court  may  prescribe  conditions  for  their  disposal,  and 
may  also  modify  or  revoke  them.*"* 

76.  Costs  of  Witnesses.(dd) 

Where  a  statute  gives  costs,  this,  in  general,  includes  the  costs 
of  witnesses,  if  the  party  be  entitled  to  call  them.*"'  In  the  tax- 
ation of  witnesses'  costs,  the  party  is  entitled  to  payment  of  the 
fees  of  witnesses  who  have  attended  in  good  faith,  upon  the 
trial,  at  his  instance,  whether  they  have  been  subpoenaed  or 
examined,  or  not;*"*  but  not  to  the  costs  of  witness  subpoenaed, 
but  who  did  not  attend,  and  against  whom  no  attachment  was 
issued.*'"  Nor  can  a  party  who  subpoenaed  a  witness  by  mistake 
for  the  wrong  day  charge  the  other  side  with  his  attendance.^"* 
The  fees  of  witnesses,  however,  who  are  summoned  to  prove 
matters  alleged  in  the  statement  of  claim  and  not  denied  by 
answer  filed  will  not  be  allowed  as  costs. ^°^  A  plaintiff  can  re- 
cover no  more  from  the  defendant,  for  the  fees  of  witnesses, 
than  he  is  liable  to  pay  them  himself.    Therefore,  where  there 

dd    2  Vale  4520. 
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are  several  actions  depending,  by  the  same  plaintiff  against  dif- 
ferent defendants,  and  the  parties  agree  that  the  verdict  and 
judgment  in  one  case  shall  govern  all,  and  the  same  witnesses 
are  subpoenaed  for  each  suit,  the  plaintiff  is  not  entitled  to  re- 
cover, from  each  defendant,  costs  for  the  attendance  of  each 
witness/"^ 

The  costs  of  an  attachment  against  a  witness,  who  is  not 
found  to  be  in  contempt,  must  abide  the  event  of  the  suit;'"'^ 
so,  also,  where  a  cause  is  not  reached  on  the  trial-list,  and  is 
made  a  remanet,  or  where  it  goes  off  upon  any  other  occasion, 
without  the  fault  or  contrivance  of  the  parties,  the  costs  incurred 
in  bringing  up  the  witnesses,  &c.,  abide  the  final  event  ;^''*  and 
the  law  is  the  same,  where  the  supreme  court  reverses  a  judg- 
ment, and  awards  a  venire  de  novo,  but  makes  no  order  as  to  the 
costsJ°°  And  the  charges  for  the  attendance  of  witnesses  before 
a  commissioner,  with  the  reasonable  charges  of  the  latter  for 
swearing  them  and  reducing  their  testimony  to  writing,  are  tax- 
able against  the  party  who  is  condemned  in  the  action/"* 

77.     Their  names  and  days  of  attendance  should  be  given. 

Every  bill  of  costs  should  be  indorsed  with  the  names  of  the 
parties  and  should  contain  a  correct  statement  of  the  name  and 
mileage  of  each  witness  and  number  of  days  he  attended  at 
each  term,  giving  the  dates  and  the  sum  charged  for  serving 
subpoenas  on  each  witness  at  each  term,  with  the  date  of  service 
and  the  number  of  miles  traveled  in  making  it.'"'  The  witnesses 
need  not  attend  personally  on  the  taxation  of  costs,  the  fact  of 
their  attendance  may  be  proved  alisende."*    Nor  is  the  attend- 
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trial.     Bancroft  v.  Freeman,  7  W.  N.  C.  64. 

707  Simmons  v.  Miller  Soap  Co.,  12  Lane.  L.  Rev.  59;  Baumgardner 
V.  Shoff,  2  Del.  76;  Herr  v.  Keemer,  i  Lane.  L.  Rev.  58;  Ryan  v.  Ryan, 
14  Dist.  434. 
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7  Lane.  Bar  117. 
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ance  of  the  witnesses  at  the  time  of  taxation  taxable  in  the  bill 
of  costs.'"®  And  where  a  statute  gives  costs  this  generally  in- 
cludes the  costs  of  witnesses  if  the  party  is  entitled  to  call 
them."" 

78.    What  and  when  fees  will  be  allowed  them. 

A  party  will  be  allowed  the  fees  of  his  witnesses  in  attend- 
ance unless  they  were  not  material  ;'^^  or  were  incompetent/^* 
or  were  summoned  for  a  term  at  which  the  cause  was  wrong- 
fully on  the  trial  list  ;'^^  or  for  several  suits  at  the  same  court  ;'^* 
or  to  prove  admitted  facts ;''°  or  to  prove  good  character  if 
there  was  no  reasonable  ground  that  it  would  be  attacked;"* 
or  if  the  witness  knew  nothing  about  the  case.'^'  Nor  will 
fees  be  allowed  if  the  number  of  witnesses  summoned  savors 
of  oppression,  which  however  will  never  be  presumed.'^^  But 
the  subpoenaing  of  ten  witnesses  at  a  cost  of  eighty-five  dollars 
to  sustain  a  doubtful  claim  which  is  abandoned  at  the  trial  is 
oppressive.'^"  If  the  evidence  expected  to  be  given  by  witnesses 
is  rejected  as  incompetent  their  fees  cannot  be  taxed  as  costs/^" 
but  the  party  that  summoned  them  is  liable  to  them  for  their 
fees.'^^     A  party  may  tax  the  costs  of  witnesses  subpoenaed, 
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though  not  examined/^^  also  witnesses  examined  though  not  sub- 
poenaed."' The  charges  for  the  attendance  of  witnesses  before 
a  commission  and  the  reasonable  charges  of  the  latter  for  reduc- 
ing their  testimony  to  writing,  are  taxable  as  part  of  the  costs.'^* 
If  a  case  be  put  on  the  trial  list  before  issue  is  joined,  witness 
fees  are  not  taxable  for  such  term  at  which  it  was  wrongfully 
on  the  list."" 

When  the  plaintiff  keeps  a  large  number  of  witnesses  in  attend- 
ance while  the  defendant's  case  is  being  heard  and  calls  only 
a  small  number  in  rebuttal,  only  those  who  are  thus  called  are 
entitled  to  witness  fees  after  the  closing  of  the  plaintiff's  case.''^" 

79.    Fees  allowed  plaintiff. 

A  husband  being  a  nominal  party  to  his  wife's  suit,  formerly 
was  not  allowed  witness  fees  though  he  attended  the  trial  as  a 
witness  only,^^'  nor  was  a  husband  who  was  an  attorney  in  fact 
for  his  wife  and  conducts  a  suit  for  her,'^*  but  since  the  act  of 
1887  a  husband  who  is  regularly  subpoenaed  and  testifies  on  be- 
half of  his  wife,  is  entitled  to  witness  fees,  and  likewise  a  wife 
who  testifies  in  her  husband's  suit.''^'  "The  question  is  not  as 
to  whether  between  themselves  she  would  be  liable  to  pay  him 
his  costs,  but  whether  as  to  the  opposite  party  he  is  to  be  re- 
garded and  treated  as  an  ordinary  witness."""  Likewise  the 
pecuniary  interest  of  the  children  of  a  married  woman,  killed 
by  the  negligent  act  of  another  will  not  prevent  their  having 
witness  fees  and  mileage  in  an  action  by  the  husband  under  the 
statute."^  The  members  of  a  limited  partnership  defendants 
are  not  entitled  to  witness  fees,''^  but  witness  fees  are  allowed 

722  Dellinger  v.  Dellinger,  2  Lane.  Bar,  Oct.  29,  1870;  Cody  v.  Clelan, 
I  C.  C.  8;  Clemenson  v.  Green,  2  Chester  306;  Shutt  v.  Canon,  S  Dist. 
167. 

723  Cody  V.  Clelan,  i  C.  C.  8 ;  Clemenson  v.  Green,  2  Chester  306. 

724  Tappan  v.  Columbia  Bank,  2  Clark  436. 
72s    Dickerson  v.  Labe,  7  W.  N.  C.  257. 

726  Kerr  v.  Sun  Co.,  10  Del.  112. 

727  Sewards  v.  Elliott,  3  C.  C.  72. 

728  Freck  V.  Barclay,  5  Dist.  587. 

729  Bell  V.  Dames,  9  C.  C.  636;  Curry  v.  Phillips,  14  C.  C.  479. 

730  Curry  v.  Phillip,  14  C.  C.  479,  480. 

731  Act  of  April  26,  i8ss,  P.  L.  309,  3  Purd.  §4,  p.  3241 ;  Kauflfman  v. 
Manor  Township,  i  Dist.  373. 

732  Stehman  v.  Pa.  Iron  Co.,  2  Lane.  L.  Rev.  33. 


Of  Costs.  1335 

for  the  directors.'''^    The  plaintiff  may  tax  the  cost  of  serving  a 
subpoena  on  the  defendant  who  is  a  necessary  witness. ''** 

80.    Fees  allowed  defendant. 

A  defendant,  succeeding  in  several  cases  tried  at  the  same  term 
by  several  plaintiffs,  cannot  recover  more  than  one  per  diem 
allowance  and  mileage  of  a  witness  who  was  subpoenaed  in  each 
case;  but  he  may  select  any  one  of  the  plaintiffs  to  recover  it 
from.  If  he  has  several  witnesses,  he  may  select  of  the  plaintiffs, 
and  recover  part  of  the  bill  of  costs  of  one,  and  part  from  an- 
other; he  may,  however,  recover  from  each,  the  service  of  sub- 
poenas on  the  same  witnesses  in  each  case,  but  he  can  recover 
mileage  in  one  case  only.  As  to  his  own  daily  pay,  if  the  at- 
tendance be  on  appeals  from  awards,  he  is  entitled  to  it  fully 
in  each  of  such  cases. '^^  In  a  controversy  arising  out  of  one 
and  the  same  transaction,  between  several  and  different  plaintiffs, 
but  the  same  defendant,  who  alone  is  liable  for  costs,  a  witness 
who  is  subpoenaed  in  the  several  suits,  by  the  respective  plain- 
tiffs, is  entitled  to  single  pay  for  each  day's  attendance,  and  no 
more,  without  regard  to  the  number  of  suits  in  which  he  is 
called  to  testify.''^*  And  where  an  individual  appears  in  the 
double  light  of  a  witness  for  the  prosecution  in  one  case,  and 
for  the  defense  in  another  cause,  which  are  tried  together,  he 
is  entitled  to  but  one  compensation,  and  must  elect  to  whom 
he  will  recur  for  payment;  and  having  so  done,  he  is  bound  by 
the  election. ''''  If,  however,  a  witness  attends  in  two  cases,  in 
one  of  which  the  plaintiff  is  not  entitled  to  recover  costs,  he 
may  tax  the  attendance  of  such  witness  in  the  other.^'*    A  de^- 

733  Sharpless  v.  Pikeland  Creamery  Co.,  i  C.  C.  42. 

734  Weaver  v.  Oberholtzer,  16  Dist;  769;  Elliott  v.  Mutual  Fire  Ins. 
Co.,  I  Dist.  546,  and  note. 

735  Horner  v.  Harrington,  6  W.  331.  If,  however,  the  subpcenas  are 
served  by  different  persons,  mileage  may  be  allowed  in  each  case.  Law 
V.  Cobb,  I  Luz.  L.  Ob.  3.  A  party  who  serves  his  own  subpcenas  is  en- 
titled to  recover  the  cost  of  such  service.  Miller  v.  Scott,  6  Phila.  484. 
But  not  the  increased  fees  allowed  to  the  sheriff  therefor.  Commonwealth 
v.  McAllister,  5  Leg.  Opin.  55.  A  constable,  however,  who  serves  a  sub- 
pcena  from  the  court,  is  entitled  to  the  fee  allowed  to  the  sheriff  for  such 
service.  Coleman  v.  Hess,  I  Bro.  274;  Commonwealth  v.  McQuiston,  13 
Dist.  519,  citing  many  cases. 

736  Batdorff  v.  Eckert,  3  Pa.  267 ;  Evans  v.  Hart,  10  Lane.  Bar  ^^. 

737  Commonwealth  v.  Cozens,  i  Ash.  265. 

738  Delany  v.  Keys,  Bright.  Costs  291. 
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f  endant  in  an  attachment  who  attends  the  trial  of  the  issue  against 
a  garnishee,  of  a  subpoena  issued  by  the  plaintiff,  is  not  entitled 
to  witness  fees/^^ 

St.    Fees  of  public  and  private  officials. 

A  party  to  a  cause  is  not  entitled  to  witness  fees,^*"  even 
though  he  sue  in  a  representative  character.'*^  Nor  is  a  witness 
entitled  to  his  fees  if  he,  at  the  same  time,  has  a  case  of  his  own 
in  the  court,'*^  which  is  tried  the  same  week.''"  Nor  will  a  bill 
of  costs  for  witness  fees  be  allowed  to  one  who  is  actually,  if 
not  nominally,  a  party  in  interest;  fees  therefore  will  not  be 
allowed  a  partner  in  a  suit  by  the  receiver  of  the  firm.'**  When 
in  an  action  against  a  former  partnership  one  of  the  partners 
appeals  from  the  judgment  of  the  magistrate  and  the  other 
testified  for  the  plaintiff,  the  plaintiff  is  not  entitled  to  witness 
fees  for  the  partner  who  was  a  witness. '*°  A  partner  who  is 
not  joined  in  a  suit  against  a  partnership  which  pleaded  non- 
rejoinder  and  in  bar  is  not  entitled  to  witness  fees.'*" 

An  officer  of  a  corporation,'*'  or  of  an  unincorporated  soci- 
ety;'** or  a  public  officer,'*"  who  is  subpoenaed'^"  and  attends  as 
a  witness  is  entitled  to  witness  fees  and  mileage,  even  though  they 
may  have  assisted  in  conducting  the  trial  ;'^^  also  a  justice,  who 
attends  as  a  witness  for  the  commonwealth,  is  entitled  to  the 
daily  pay  of  a  witness,  except  for  one  day,  when  he  is  bound  to 
attend  for  the  purpose  of  returning  his  recognizances  ;'°^  also 
the  officers   of   a  corporation  who   appear   in   their  company's 

739  Salada  v.  Seltzer,  3  Leg.  Gaz.  130. 

740  McWilliams  v.  Hopkins,  i  Wh.  276;  Parker  v.  Martin,  3  Pitts. 
166;  Venom  v.  Closser,  14  C.  C.  521;  Cody  v.  Clelan,  i  C.  C.  8;  Beach  v. 
Pennsylvania  R.  Co.,  15  Dist.  50. 

741  Sinz  V.  Blind,  35  P.  L.  433- 

742  McWilliams  v.  Hopkins,  i  Wh.  275. 

743  Kerr  v.  Sun  Co.,  10  Del.  112. 

744  Leonard  v.  Smith,  i  Lack.  L.  N.  40. 

745  Smith  V.  Boyd,  21  Lane.  L.  Rev.  94. 

746  Pentecost  v.  Parks,  8  Dist.  636. 

747  First  Nat.  Bank  of  Mt.  Joy  v.  Greider,  2  Chester  204;  Wilson  v. 
Ins.  Co.,  I  C.  C.  II. 

748  Emerald  Beneficial  Assn.  v.  O'Donnell,  9  Kulp  446. 

749  Davis  V.  Schuylkill  County,  27  C.  C.  177;  Evans  v.  Lancaster  School 
Board,  2  Chester  205. 

750  McFarland  v.  Railroad  Co.,  18  Phila.  661. 

751  Salmon  Creek  Lumber  &  Mfg.  Co.  v.  Dusenberry,  2  Chester  205. 

752  Commonwealth  v.  Commissioners  of  Phila.  Co.,  6  Binn.  397. 
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behalf;^"  also  school  directors  in  a  case  to  which  their  school 
board  is  a  party.^^* 

82.  Experts. 

Special  compensation  is  allowed  expert  witnesses.  Thus  five 
dollars  a  day  are  allowed  by  the  act  of  1870  to  surveyors. '°° 
But  this  is  for  expert  knowledge.  If  therefore  he  does  not  thus 
testify,  or  the  case  is  one  in  which  such  knowledge  is  not  need- 
ed he  is  paid  no  more  than  any  other  witness.'^"  More  gen- 
erally when  services  are  required  from  an  expert  witness  he  is 
entitled  to  special  compensation,  and  a  district  attorney  may 
make  an  agreement  with  him  therefor  to  be  paid  by  the  county.'°^ 

Mine  inspectors,  subpoenaed  as  witnesses,  may  collect  the  usual 
witness  fees  and  mileage,  which  they  must  give  to  the  chief 
of  the  mine  department  for  transmittal  to  the  state  treasurer.^^* 

83.  Deponents. 

Witnesses  who  give  depositions  before  a  justice  under  a  sub- 
poena issued  out  of  court  are  constructively  in  attendance 
at  court  and  are  entitled  to  the  same  fees  as  for  court  attend- 
ance.^°^  The  witnesses'  costs  in  deposition  taken  on  a  rule 
for  a  new  trial  are  taxable  as  costs  in  the  case,'""  but  the  stenog- 
rapher's fees  for  transcribing  the  testimony  are  not  taxable. ^"^ 

84.  Attorneys. 

There  is  no  law  in  Pennsylvania  to  warrant  the  payment,  as 
costs  of  a  case,  the  fees  of  counsel  for  professional  services,  or 
the  amount  of  expense  incurred  by  a  party  in  preparation  and 
trial. '°^    In  partition  the  statute'"*  provides  for  procuring  search- 

753  Susquehanna  Mutual  Fire  Ins.  Co.  v.  Commercial  Ins.  Co.,  i8  W. 
N.  C.  131. 

754  Evans  V.  Lancaster  City  School  Board,  9  lyanc.  Bar  102. 

755  Act  of 

756  Oxley  v.  Arnold,  32  P.  L.  J.  395. 

757  Gerhard  v.  Berks  Co.,  19  Dist.  209. 

758  Witness  fees  for  Mine  Inspectors,  18  Dist.  86. 

759  Cox  V.  Skeen,  2  Chester  387. 

760  Smith  V.  Levy,  19  Dist.  435. 

761  Ibid. 

763  Kaufman  v.  Kirker,  22  Super.  Ct.  201. 

764  April  27,  1864,  P.  L.  641. 
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es,  the  preparation  of  papers  and  conveyancing/'"  By  statute 
every  suit  prosecuted  to  judgment,  discontinuance  or  non  pros 
there  is  allowed  an  attorney  fee  of  three  dollars,  and  a  similar 
sum  for  each  judgment  entered  by  warrant  of  attorney,  or  ob- 
tained in  amicable  actions,  or  the  filing  of  a  declaration  and 
confession  of  judgment;'"*  but  no  attorney  fee  is  allowed  on 
judgments  for  less  than  one  hundred  dollars  entered  by  warrant 
of  attorney.'"'  Nor  is  an  attorney  fee  taxable  in  an  attachment 
execution  not  prosecuted  to  judgment,'"*  nor  in  an  issue  directed 
to  try  the  validity  of  a  judgment,'"*  nor  as  part  of  the  costs  on 
an  appeal  from  arbitrators,""  nor  on  the  satisfaction  of  a  judg- 
ment entered  on  a  transcript  from  a  magistrate,"^  nor  on  a 
petition  to  revoke  a  license,"^  nor  on  a  judgment  for  less  than 
$100  though  the  note  contained  the  words  "an  attorney's  fee."'" 

When  however  several  suits  are  brought  on  the  same  note 
several  attorney  fees  are  taxable  in  favor  of  the  defendants;"* 
and  in  action  for  debt,  discontinued  after  the  first  court,  on  the 
defendants  agreement  to  pay  costs,  the  plaintiff's  attorney  is  en- 
titled to  the  fee  due  in  actions  ended  after  the  first  court  and 
before  judgment."' 

An  attorney  is  not  entitled  to  witness  fees  for  attendance  in 
a  court  in  which  he  actually  practices;""  nor  is  an  attorney  of 
another  court  who  attends  a  trial  as  counsel  but  subsequently 
withdraws  and  becomes  a  witness."'  But  the  plaintiff's  attorney 
in  fact  may  be  allowed  for  his  attendance  as  a  witness,'"  also 

765  Grubb's  Appeal,  82  Pa.  23. 

766  April  2,  1868,  §9,  P.  L.  II. 

767  May  5,  1876,  P.  L.  112. 

768  Hoover  v.  Landis,  10  Lane.  Bar  15. 

769  Swiler  V.  Casey,  I  Pears.  126. 

770  Schooley  v.  Turner,  3  ^ulp  150 ;  Morris  v.  Sickler,  3  Kulp  167 ;  Mc- 
Culla  V.  Opple,  i  Pears.  150;  Sharpless  v.  Pikeland  Creamery  Co.,  i  C.  C. 
42;  Drake  v.  Parker,  i  C.  C.  675. 

771  Lazarus  v.  Hartland,  12  Luz.  L.  R.  248. 

772  Farley  v.  Wright,  18  W.  N.  C.  481 ;  McKenna's  License,  12  Dist. 
751- 

773  Pringle  v.  Sullivan,  11  Kulp  158! 

774  Columbia  Bank  &  B.  Co.  v.  Haldeman,  3  Clark  167. 

775  Delaware  Ins.  Co.  v.  Gilpin,  i  Binn.  501. 

776  McWilliams  v.  Hopkins,  i  Wh.  276. 
^^^    Marsdorf  v.  Lacey,  2  Wood.  81. 
778    Clay  V.  Karsper,  i  Bro.  290. 
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an  attorney  who  attends  before  arbitrators;^"  also  if  not  in  ac- 
tual practice,""  or  devotes  a  considerable  part  of  his  time  to 
another  profession."^  Under  the  sheriff's  interpleader  act  of 
1897  the  fee  of  the  defendant's  attorney  may  be  taxed  as  costs."^ 
An  attorney  for  a  litigating  party  may  serve  subpoenas  and  have 
the  costs  therefor  taxed  according  to  the  sheriff's  fee  bill."' 
But  a  plaintiff  may  have  the  statutory  attorney's  fee  of  $3 
taxed  as  costs  on  a  judgment  recovered  before  a  justice  of  the 
peace  where  a  transcript  has  been  entered  in  the  office  of  the 
prothonotary  of  the  proper  county.'"* 

85.    Jurors  in  road  cases. 

Jurors  serving  on  a  view  are  entitled  to  the  same  compensation 
as  when  attending  at  court. '*^  And  when  a  viewer  acts  in  sev- 
eral cases  of  assessment  of  damages  against  a  railroad  company, 
he  is  entitled  to  fees  in  one  case  only,"*  and  mileage  for  the  dis- 
tance actually  traveled,'*'  which  is  taxable  in  the  costs."'  But 
when  a  former  report  of  viewers  is  set  aside  for  defect  of  form 
the  land  owner  on  a  final  recovery  is  not  entitled  to  tax  the  com- 
pensation of  the  viewers  whose  report  was  set  aside.""  If  upon 
an  alias  view  in  a  railroad  case  a  larger  amount  of  damages  is 
awarded,  the  defendant  is  liable  for  costs  of  both  views."" 

A  judgment  on  the  report  of  viewers  for  damages  for  land 
taken  by  a  railroad  company  carries  with  it  the  plaintiff's  costs 
for  witnesses.'"^    Costs  also  are  allowed  under  the  act  of  1842"^ 

779  Bear  v.  Sensenig,  2  Kulp  49. 

780  Daly  V.  Thornton,  12  W.  N.  C.  385. 

781  Commonwealth  v.  Lucas,  24  C.  C.  126. 
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784  Lazarus  v.  Hartland,  14  Dist.  552. 

785  Freeland  v.  Pennsylvania  R.  Co.,  2  Pears.  74.  A  claimant  who  re- 
covers damages  for  change  of  grade  of  a  street  before  viewers  under  the 
act  of  May  24,  1878,  is  entitled  to  recover  his  costs  for  the  subpoening 
and  attendance  of  his  witnesses.    Brown  v.  Beaver  Borough,  2  Dist.  692. 

786  Blackfan  v.  Pennsylvania  R.  Co.,  11  W.  N.  C.  155;  Ripley  v.  City 
of  Erie,  15  Dist.  512. 

787  Ibid. 

788  Shirk  v.  Pennsylvania  R.  Co.,  10  Lane.  Bar  70. 

789  Leiper  v.  Bait.  &  Ohio  R.  Co.,  S  C.  C.  60. 

790  McGovern  v.  Pennsylvania  R.  Co.,  8  Lane.  L.  Rev.  59. 

791  Leiper  v.  Bait.  &  Ohio  R.  Co.,  3  Del.  373. 

792  July  16,  P.  L-  395.  4  Pwd.  §98,  p.  384s- 
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providing  for  judgments  in  proceedings  for  the  assessment  of 
damages  against  railroad  companies."'*  The  act  of  1887"*  au- 
thorizes the  court  in  road  cases  "to  make  such  order  about  the 
payment  of  the  necessary  costs  incurred  as  to  the  court  shall 
appear  right  and  just"  by  whom  the  costs  shall  be  paid;  it  does 
not  empower  the  court  to  order  the  payment  of  witness  fees.''' 
With  respect  to  mileage,  jurors  are  not  entitled  to  mileage 
on  a  view ;''°  nor  is  the  sheriff  entitled  to  mileage  for  summoning 
them,  nor  to  any  fee  for  his  own  attendance.'"'  But  when  dam- 
ages are  assessed  against  a  railroad  company  for  land  taken  the 
mileage  of  the  viewers  is  taxable  in  the  costs;"'  under  the  act 
of  1849.'°°  When  however  they  are  appointed  to  estimate  dam- 
ages for  a  change  of  grade  they  are  not  entitled  to  mileage.""' 

86.     Fees  for  how  many  days'  attendance. 

A  witness  is  entitled  to  fees  for  each  day  he  was  in  attend- 
ance at  court,'""  or  arbitration,'"^  whether  examined  or  not  with- 
out regard  to  the  number  of  suits  in  which  he  was  called.'"^  If, 
therefore,  they  are  attending  two  suits  on  the  same  day  they 
must  select  against  which  defendants  to  have  their  costs  taxed.'"' 
A  per  diem  allowance  does  not  include  the  time  spent  in  travel- 
ing to  court,'"*  for  that  is  covered  by  the  mileage.'"^  If  two 
suits  by  different  plaintiffs  against  the  same  defendant  are 
tried  together  the  witnesses  for  the  plaintiffs  are  entitled  to  only 
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one  fee,'"^  but  each  plaintiff  is  entitled  to  an  allowance  for  ser- 
vice and  mileage  on  his  subpoena.^"'  And  the  same  rule  applies 
when  it  is  agreed  that  the  verdict  in  one  of  several  actions  by 
the  same  plaintiff  against  different  defendants,  shall  govern 
all.'"^  But  when  two  cases  brought  by  separate  plaintiffs  against 
the  same  defendant  are  tried  together  and  a  verdict  is  rendered 
for  the  plaintiff  in  the  one  case  and  for  the  defendant  in  the  other, 
and  the  same  witnesses  are  used  by  the  defendant  in  both  cases, 
he  may  tax  his  entire  bill  against  the  plaintiff  in  the  case  in 
which  the  verdict  was  in  his  favor.*"^  The  general  law  pre- 
scribing the  amount  $1.50  per  day  does  not  repeal  the  numerous 
local  statutes,  and  so  the  courts  have  held.*^" 

But  as  all  the  counties  had  local  statutes  previously,  if  this  act 
was  not  intended  to  repeal  them,  then  it  is  useless. 

87.    Fees  for  mileage  of  witnesses,  (ee) 

A  witness  is  entitled  to  one  mileage  only  for  attendance  in 
court  during  one  week  unless  the  case  has  been  continued  by 
order  of  the  court  from  day  to  day.*^^  The  mileage  should  be 
calculated  by  the  ordinary  or  usual  route,  and  not  over  a  new 
and  longer  though  quicker  railroad  route.*^^  If  there  be  two 
railroad  routes  mileage  will  be  taxed  the  shorter  way.*^^  Mile- 
age may  be  taxed  for  the  travel  of  witnesses  though  residing 
within  the  city  limits  if  they  live  more  than  a  mile  from  the  court 
house.*^*  And  a  witness  who  attends  from  a  distant  county  is 
entitled  to  mileage,  though  not  subpoenaed  until  his  arrival  at 

ee    2  Vale  4530. 

806  Fisher  v.  Rick,  2  Wood.  435;  Sinz  v.  Blind,  35  P.  L-  J.  33;  Evans 
V.  Hart,  10  Lane.  Bar  yj. 

807  Fisher  v.  Rick,  2  Wood.  435. 

808  Curtis  V.  Buzzard,  15  S.  &  R.  21 ;  Horner  v.  Harrington,  6  W. 
331 ;  Batdorf  v.  Eckert,  3  Pa.  267 ;  Brossman  v.  Union  Canal  Co.,  3  Haz. 
Pa'.  Reg.  146;  Lane.  v.  Cobb,  i  Luz.  L.  Ob.  3. 

8og    Showers  v.  Heidelberg  Township,  3  Dist.  201. 

810  Swab  V.  Snyder,  16  Dist.  465. 

811  Kerr  v.  Sun  Co.,  10  Del.  112. 

812  Leeds  v.  Loud,  2  Miles  189;  Johnson  v.  Railroad  Co.,  i  C.  C.  10; 
Commonwealth  v.  Farnum,  6  Dist.  744;  Weinheimer  v.  Wyoming  County, 
13  Dist.  622.  But  see  Commonwealth  v.  Heiges,  4  Dist.  184.  In  the  older 
cases  it  is  said  that  mileage  should  be  computed  by  the  direct  route.  Ka- 
froth  V.  Reading  &  Columbia  R.  Co.,  4  Lane.  Bar,  No.  13;  Swiler  v. 
Casey,  i  Pears.  126. 

813  Venetian  Blind  Co.  v.  Nesbit,  13  C.  C.  330. 

814  Weir  V.  Shaw,  7  W.  N.  C.  280. 
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the  place  of  trial.'^^    For  non-resident  witnesses  the  mileage  fees 
are  calculated  from  the  state  line.*'* 

Double  mileage  cannot  be  allowed  witnesses  who  go  home 
and  return  the  following  day  for  trial,*''  unless  special  permission 
be  given  to  them  to  go  and  return.*"  But  when  a  case  is  called 
for  trial  and  postponed  for  two  days,  the  witnesses  who  go  home 
are  entitled  to  double  mileage.*'* 
88.    Fees  of  officers.(ff) 

The  act  of  1911*"°  declares  that  the  sheriff  shall  have  taxed 
as  costs  six  cents  a  mile  for  each  mile  actually  traveled  and  neces- 
sary in  executing  each  separate  writ,  rules,  order,  decree  and 
process  of  the  court  provided  that  he  shall  not  receive  more 
than  one  mileage  where  the  plaintiff  and  defendant,  or  plaintiffs 
and  defendants  in  two  or  more  contemporaneous  writs  are  the 
same.  "It  is  clear,"  says  Justice  Elkin,*^'  in  construing  the  act 
of  1901  containing  the  same  phraseology,  "the  legislature  in- 
tended the  sheriff  to  charge  mileage  at  the  rate  fixed  therein 
for  the  number  of  miles  actually  traveled  and  necessary  in  per- 
formance of  the  duty  for  which  he  seeks  to  impose  the  charge, 
which  means  miles  circular."  Again,  if  several  criminal  cases 
are  against  the  same  defendant,  and  contemporaneous  subpoenas 
are  given  to  an  officer  to  serve  in  such  cases,  only  one  mileage 
shall  be  received.*^^  By  this  act  the  fees  for  serving  subpoenas 
ad  testificandum  are  $1  for  the  first  service  and  50  cents  for  each 
additional  service.*^* 

Under  the  fee  bill  of  1899*"  providing  payment  of  traveling 

ff    2  Vale  3164,  4532. 

815  Nichols  V.  Morehead,  Bright.  Costs  292,  375. 

816  Venetian  Blind  Co.  v.  Nesbit,  3  Dist.  696;  Claflin  v.  Stern,  12  Luz. 
L.  R.  hi;  Commonwealth  v.  Boyer,  20  C.  C.  638;  Commonwealth  v. 
Dight,  16  Dist.  890. 

817  Eakin  v.  Fulmer,  4  C.  C.  319;  Lyon  v.  Marshall,  i  C.  C.  90;  Sweet 
V.  Pennock,  i  Chester  16;  Todd  v.  Painter,  i  Chester  176. 

818  Commonwealth  v.  Smith,  4  C.  C.  321. 

819  Harman  v.  Shank,  3  Dist.  813;  Commonwealth  v.  Swisher,  3  Dist. 
662. 

820  July  20,  P.  L.  1072,  Purd.  Supp.  §31,  p.  277.  For  section  of  act 
in  full,  see  Chap.  3,  §120. 

821  Peeling  v.  York  County,  212  Pa.  245. 

822  O'Leary  v.  Northumberland  County,  15  Dist.  48,  affd.  or  revd.  34 
Super.  Ct.  24. 

823  Homer  v.  Lauver,  13  Dist.  745. 

824  Feb.  17,  P.  L.  3,  2  Purd.  §36,  p.  1635. 
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expenses  for  "each  mile  going  and  returning  six  cents,"  con- 
stables are  entitled  to  this  allowance  for  circular  miles,  but  noth- 
ing for  fractions  where  the  travel  and  return  is  less  than  one 
mile.  As  the  proviso  in  this  statute  expressly  forbids  any  al- 
lowance except  "for  miles  actually  traveled,"  there  can  be  no 
charge  for  fractions  of  a  mile  circular.*''^  The  charge  for  mile- 
age for  serving  a  subpoena  must  begin  from  the  constable's  resi- 
dence or  place  where  it  is  received,  and  not  from  the  place  where 
it  was  mailed  to  him,  and  end  with  the  point  where  it  is  return- 
ed by  him.'^®  When  a  case  on  the  trial  list  is  continued  at  the 
instance  of  the  defendant,  who  is  ordered  to  pay  such  costs  as  the 
,  plaintiff  might  incur  by  the  continuance,  and  it  is  agreed  that 
counsel  for  the  plaintiff  shall  notify  the  witness  subpoenaed  for 
the  plaintiff,  which  is  done  by  the  constable  who  served  the 
subpoenas,  his  compensation  for  serving  the  notices  will  not  be 
allowed  as  costs  in  addition  to  his  fees  for  serving  the  sub- 
poenas.'^' In  replevin  if  the  verdict  for  the  landlord  shows  that 
the  value  of  the  goods  is  in  excess  of  the  rent  in  arrear,  the  con- 
stable is  entitled  to  half  commission.*^* 
8g.    Policemen. 

The  act  of  1897  providing  that  policemen  shall  not  receive 
compensation  in  addition  to  a  fixed  or  stipulated  salary  for  ser- 
vices pertaining  to  their  office,  excepting  public  rewards  and 
mileage,  does  not  preclude  a  policeman  from  receiving  fees  for 
serving  a  subpoena  and  executing  a  commitment.*^*  A  borough 
chief  of  police  who  makes  an  arrest  within  his  own  borough  is 
entitled  to  extra  compensation  for  serving  the  subpoena  for  the 
preliminary  hearing,  conveying  the  prisoner  to  the  county  jail 
and  serving  the  commonwealth's  subpoena  for  the  grand  and 
petit  juries.  He  is  not  however  entitled  to  compensation  for 
executing  the  warrant  of  arrest  or  for  mileage  for  serving  it."" 
He  is  also  entitled  to  witness  fees.**^ 

82s    Doran  v.  Northampton  Co.,  19  Dist.  515.    See  this  case  for  history 
of  prior  legislation ;  also  Fleck  v.  Dauphin  Co.,  i  Pears.  220. 

826  Commonwealth  v.  Nash,  4  Dist.  470;  Burgess  v.  Sharpless,  5  C.  C. 
24;  Elliott  V.  Mutual  Fire  Ins.  Co.,  i  Dist.  546. 

827  Ranck  v.  Brackhill,  20  Lane.  L.  Rev.  398. 

828  Harrington  v.  Hamill,  S  Montg.  141. 

829  July  14,  P.  L.  266,  3  Purd.  §5,  p.  3540;  Commonwealth  v.  McCaf- 
ferty,  20  Dist.  29. 

830  Commonwealth  v.  Jones,  14  Dist.  350.    But  see  Weaver  v.  Schuyl- 
kill County,  17  Super.  Ct.  327. 

831  Davis  v.  Schuylkill  County,  12  Dist.  igo. 
26 
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90.  Collection  of  fees  by  sheriff,  (gg) 

"The  officers'  fees,"  said  Judge  Arnold,*'"  "are  part  of  the 
plaintiff's  costs,  which  he  is  supposed  to  have  paid  to  them,  and 
which  he  collects  ostensibly  for  himself,  but  actually  for  them, 
by  his  execution.  They  are  seldom,  perhaps  never,  paid  by 
the  plaintiff  in  the  first  instance;  but  they  are  subsequently  paid 
by  the  sheriff  directly  into  their  hands.  Though  the  legal  title 
to  them  is  in  the  plaintiff,  it  is  only  as  a  trustee;  and  the  officers 
may  consequently  sue  out  an  execution  for  them  in  his  name." 
In  Altman  v.  Klingensmith,*''  it  is  said  by  Justice  Huston :  "In 
England,  from  whence  we  took  much  of  our  law,  the  plaintiff 
or  his  attorney  pays  the  costs  on  each  item  as  the  issue  pro- 
ceeds; hence,  when  the  plaintiff  recovers,  the  costs  are  called 
his  costs,  and  are  his.  The  officers  of  the  court  have  no  claim 
to  them  or  interest  in  them.  But  in  this  state,  in  most  of  the 
counties,  they  are  not  paid  during  the  progress  of  the  cause.  The 
costs,  when  collected  by  the  sheriff,  are  by  him  paid,  not  to  the 
plaintiff,  but  to  the  several  officers  entitled.  By  our  practice, 
an  execution  may  issue  for  costs  after  the  debt  is  paid;  but  it 
must  issue  in  the  name  of  the  plaintiff,  though  really  for  the 
use  of  the  officers."  In  Ellsbre  v.  Ellsbre,*'*  the  plaintiff  obtained 
an  award  of  arbitrators  against  the  defendant.  Before  the 
period  for  appeal  had  passed  the  plaintiff  gave  the  defendant  a 
receipt  in  full  of  debt,  interest  and  costs.  This  receipt  however 
did  not  prevent  the  collection  of  the  officers'  fees  from  the  de- 
fendant by  execution  issued  after  the  twenty  days  had  expired. 
"The  plaintiff  had  no  right,"  says  Justice  Knox,  "to  receive, the 
offiicers'  fees  from  the  defendant,  and  the  legal  effect  of  the 
receipt  left  the  award  unsatisfied  in  part,  and  when  no  appeal 
was  taken  within  the  time  allowed  by  law,  the  judgment  became 
absolute  that  th€  defendant  should  pay  to  the  officers  their 
fees."*'" 

91.  Actions  by  parties  to  cause,  prothonotary,  etc.(hh) 

An  action  of  assumpsit  will  lie  against  a  person  for  whose 
use  a  suit  is  brought,  for  the  costs  thereof,  upon  proof  of  a  prom- 

gg    2  Vale  4S70. 
hh    2  Vale  4570. 

832  Howell  V.  Withers,  i  Dist.  62. 

833  6  Watts  445- 

834  28  Pa.  172. 

835  Ibid. 
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ise  to  pay.*'"  And  if  a  defendant  in  error,  on  a  reversal  and 
award  of  a  venire  de  novo,  pay  the  costs  in  the  supreme  court, 
in  order  to  take  down  the  record,  and  again  obtain  judgment, 
he  may  recover  back  such  costs,  in  assumpsit.'^''  So,  where  a 
suit,  which  originated  before  a  justice,  is  dismissed  for  want  of 
jurisdiction,  the  defendant  may  recover  in  assumpsit  the  costs 
paid  by  him,  on  an  appeal  from  an  intermediate  award  of  arbi- 
trators.*'* The  prothonotary  may  maintain  an  action  of  assump- 
sit for  his  fees,  against  the  party  for  whom  the  services  were 
rendered,  after  the  termination  of  the  suit;**"  and  so,  the  regis- 
ter's fees  in  an  issue  directed  by  the  register's  court,  are  recover- 
able in  the  common  pleas.*'"' 

The  payment  of  the  fees  may,  be  enforced  by  action  in  the 
common  pleas. **^  A  justice  has  jurisdiction  in  an  action  for 
costs  paid  on  appeal  from  arbitrators  by  the  defendant  in  a 
slander  suit;  and  a  party  is  liable  to  officers  for  their  fees  for 
services  which  are  rendered  for  his  benefit,  either  expressly  or 
implied  at  request.**'^ 

A  prothonotary  cannot  recover  any  fees  or  record  costs  from 
a  defendant  who  enters  an  appeal  from  a  justice  of  the  peace 
which  is  not  prosecuted  by  the  plaintiff,  except  the  cost  of  entry 
of  the  appeal.*** 

92.    Remedies  that  may  be  used.    Execution,  (ii) 

The  usual  method  of  recovering  costs  between  party  and  party  is 
by  writ  of  execution;***  and  it  would  seem,  by  analogy  to  the 
exemption  law,  that  where  the  plaintiff  fails  in  an  action  for 
a  tort,  his  body  cannot  be  taken  in  execution  for  the  costs  ;**°  it 

ii    2  Vale  4574. 

836  Brewer  v.  Hayes,  2  W.  12. 

837  Hamilton  v.  Aslin,  3  W.  222. 

838  Kennedy  v.  Hughey,  3  W.  265. 

839  Lyon  V.  McManus,  4  Binn.  167;  Banks  v.  Juniata  Bank,  16  S.  &  R. 
ISS ;  Moore  v.  Porter,  13  S.  &  R.  100.  A  witness  may  recover  his  fees 
from  the  person  who  subpoenaed  him,  without  a  prior  taxation,  or  demand. 
Utt  V.  Long,  6  W.  &  S.  174- 

840  Bellinger  v.  Bellinger,  I  C.  C.  13. 

841  Bellinger  v.  Bellinger,  I  C.  C.  13 ;  Commonwealth  v.  Farnham,  3 
Luz.  L-  Ob.  165 ;  Havard  v.  Bavis,  i  P.  A.  Bro.  334. 

842  Reitz  V.  Wehr,  12  Bist.  653. 

843  Clower  V.  Price,  20  Bist.  830. 

844  South  V.  South,  I   Pitts.  187. 

845  So  degided  in  Guernsey  v.  Gage,  7  L"?-  !<•  R-  198-    This,  however, 
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has  been  expressly  ruled,  under  that  statute,  that  where  the 
plaintiif  is  cast,  in  an  action  of  trover,  and  the  judgment  is 
against  him  for  costs,  he  is  not  thereby  put  into  the  situation 
the  defendant  would  have  occupied,  had  the  result  been  reversed ; 
a  party  is  not  a  trespasser,  because  he  sues  another  in  trespass; 
costs  against  the  plaintiflE  are  not  like  damages  against  the  de- 
fendant; the  judgment  for  costs  is  to  be  considered  in  the  same 
light  as  a  judgment  for  debt  on  contract,  so  far  as  the  exemp- 
tion-law affects  the  rights  of  the  parties.'*'  Interlocutory  costs 
are  collectible  by  attachment;'*'  and  so,  an  attachment  lies  to 
enforce  payment  of  costs,  by  one  who  is  not  a  party  to  the 
record — as,  a  guardian,  who  sues  in  the  name  of  his  ward,'*' 
and,  under  the  old  practice,  the  plaintiff's  lessor  in  ejectment.'*' 
But  an  equitable  plaintiff  is  made  liable  to  execution  for  costs, 
by  the  act  of  1829.'=" 

An  execution  for  costs  should  not  be  issued  without  a  previous 
taxation;"^  and  an  execution  issued  on  a  judgment,  confessed  to 
secure  the  costs  imposed  on  a  defendant  in  the  court  of  quarter 
sessions,  has  been  set  aside,  on  error,  for  want  of  a  prior  tax- 
ation;'^" and  yet,  it  is  every  day's  practice,  to  issue  such  process, 
subject  to  the  right  of  the  opposite  party  to  tax  the  costs,  under 
the  rule  of  the  court.'^' 

If  a  plaintiff  levy  costs  by  execution,  to  which  he  is  not  en- 
titled, the  court  will  compel  him  to  refund  even  after  they  have 
been  paid  to  the  sheriff.'"*  As  costs  are  part  of  the  judgment, 
they  will  not  support  a  second  execution  after  an  execution  for 
the  debt  and  interest.'=»    But  by  the  act  of  1889'^'  the  plaintiff 

conflicts  with  the  provisions  of  the  statutes  which  provide  that  where  the 
defendant  is  entitled  to  costs,  he  shall  have  such  process  and  execution 
for  their  recovery,  as  the  plaintiflf  should  or  might  have  had,  in  case  the 
judgment  had  been  in  his  favor.    See  §37. 

846  Lane  v.  Baker,  2  Grant  426. 

847  Fraley  v.  Nelson,  S  S.  &  R.  234 ;  Terry  v.  Peterson,  Ing.  Ins.  16. 

848  Bigger  v.  Westby,  13  S.  &  R.  349. 

849  Taylor  v.  Hickman,  Sup.  Court,  1807. 

850  April  23,  10  Sm.  455,  2  Purd.  §2,  p.  1404. 

851  Richardson  v.  Cassilly,  5  Watts  449. 

852  Harger  v.  Commissioners  of  Washington  County,  12  Pa.  251.  But 
see  Shuman  v.  Pfoutz,  i  P.  &  W.  6l. 

853  Hart  v.  Dickerson,  District  Court,  Phila.,  16  Sept.,  1848. 

854  Downing  v.  Bloom,  2  Luz.  L.  R.  226. 

8ss    Bradley  v.  Clearfield  &  Mahoning  R.  Co.,  8  Dist.  493. 
856    May  3,  P.  L.  78. 
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may  file  his  bill  of  costs  of  continuance  and  issue  execution 
thereon,  even  after  the  defendant  has  collected  the  judgment 
which  he  subsequently  recovered.*'^  Again,  execution  for  costs 
will  not  be  quashed  because  notice  to  the  defendant  of  taxing 
them  was  not  given  as  required  by  rule  of  court,  if  there  is  no 
claim  that  they  are  excessive.'^' 
93.    When  attachment  may  be  used.(jj) 

Since  the  non- imprisonment  act  for  debt  of  1842  the  court  will 
not  issue  an  attachment  for  the  collection  of  costs,  though  a 
continuance  was  granted  on  an  order  to  pay  them.*°°  But  when 
a  party  is  liable  to  arrest  to  enforce  the  payment  of  money  or 
the  performance  of  a  specific  thing,  he  is  also  liable  for  the 
costs  taxed  against  him  in  the  judgment  or  decree.'°°  Said  the 
court  in  Church's  Appeal :  "Where  the  decree  against  a  party 
is  founded  upon  his  tort,  or  upon  his  breach  of  duty  as  a  trus- 
tee, the  costs  imposed  upon  him  follow  his  wrongful  acts.  In 
an  action  for  recovery  of  money  founded  upon  a  contract,  the 
costs  are  of  the  same  nature,  and  the  defendant  is  not  liable  to 
arrest  for  either  debt  or  costs.  But  where  the  party  is  liable  to 
arrest  to  enforce  the  payment  of  money,  or  the  performance  of 
a  specific  thing,  he  is  also  for  the  costs  taxed  against  him  in  the 
judgment  or  decree."*"^ 

An  attachment  therefore  lies  against  a  defendant  to  compel 
him  to  pay  costs  under  a  decree  of  specific  performance  and 
award  of  costs  in  equity  founded  on  the  defendant's  fraud.'"' 
More  generally,  costs  can  be  collected  by  attachment  when  the 
party  has  been  guilty  of  fraud  ;*°'  or  breach  of  trust  ;'°*  or  in 
cases  authorized  by  statute. *°*  Payment  also  may  be  enforced 
by  attachment  against  the  person  of  an  administrator  on  motion 

jj    2  Vale  4576. 

857  Stackhouse  v.  Lyon,  17  Super.  Ct.  397. 

858  Smith  V.  McKee,  52  P.  L,.  J.  232. 

859  Pierce's  Appeal,  103  Pa.  27;  Peterson  v.  Geary,  3  C.  C.  49;  Connay 
V.  Judge,  II  lyuz.  L.  R.  28;  Overpeck  v.  Sticker,  i  North.  138. 

860  Church's  Appeal,  103  Pa.  263. 

861  Ibid. 

862  Duflf  V.  McDonough,  38  W.  N.  C.  496. 

863  Rice  V.  Rice,  11  Dist.  702,  703;  Duff  v.  McDonough,  2  Super.  Ct. 
373;  Wilson  V.  Wilson,  142  Pa.  247. 

864  Church's  Appeal,  103  Pa.  263. 

86s  Pierce's  Appeal,  103  Pa.  27 ;  Wilspn  v.  Wilson,  142  Pa.  247 ;  Chew's 
AppeaJ,  44  Pa.  247;  In  re  Garis,  185  Pa.  497;  Jacobs  v.  Jacobs,  16  Dist. 
746. 
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of  some  party  interested  in  the  original  decree. ^*°  Attachment 
also  lies  for  contempt  of  court  by  a  defendant  in  refusing  to 
pay  costs  as  ordered  on  a  continuance.'"'  In  divorce  proceedings 
attachment  will  not  issue  to  enforce  the  payment  of  costs  in 
divorce  a  vinculo  matrimonii,  but  may  issue  in  divorce  mensa  et 
thoro.?***  An  attachment  will  issue  against  a  married  woman 
for  failure  to  pay  thirty  shillings  costs  as  ordered  by  the  court 
on  the  abatement  of  a  capias  issued  by  her  against  a  freehold- 
er;*** and  the  costs  of  an  audit  judicially  imposed  on  the  ac- 
countant by  the  orphans'  court  may  be  enforced  by  attachment.''" 
"But  a  contrary  doctrine,"  says  Landis,  J.,''^  "applies  where  the 
claim  is  founded  on  contract  and  does  not  involve  a  breach  of 
trust,  and  when  the  plaintiff's  bill  is  dismissed  and  a  decree  is 
entered  against  him  to  simply  pay  the  costs  which  were  incurred 
by  reason  of  his  failure  to  sustain  his  bill.  In  the  latter  case  the 
court  cannot  issue  an  attachment."^  Under  such  circumstances 
a  decree  for  costs  is  considered  in  the  same  light  as  a  judgment 
for  debt  on  contract,"'  and  even  though  the  bill  was  to  restrain 
the  commission  of  a  tort,  there  is  no  reason  for  treating  the  de- 
cree otherwise."* 
94.    Set  off. 

To  assist  the  parties  in  the  recovery  of  costs,  and  to  do  justice 
between  them,  they  are  allowed  to  deduct,  or  set  off  the  costs, 
or  debt  and  costs,  in  one  action,  against  those  in  another.  "Judg- 
ments are  set  against  each  other,  not  by  force  of  statutes,  but 
by  the  inherent  power  of  the  courts,  immemorially  exercised, 

866  Patton's  Estate,  19  Super.  Ct.  545. 

867  Harding  v.  Clark,  11  Dist.  785. 

868  Jacobs  v.  Jacobs,  16  Dist.  746;  Maher  v.  Maher,  21  C.  C.  562; 
Blane  v.  Blane,  7  Dist.  317;  Merrington  v.  Merrington,  12  Dist.  364; 
Smeltz  V.  Smeltz,  21  Lane.  L.  Rev.  308 ;.  Gilbert  v.  Gilbert,  14  Dist.  534; 
Hilt  V.  Hilt,  49  Dist.  169.  But  see  Fletcher  v.  Fletcher,  7  Dist.  476.  For 
costs  and  expenses  of  the  successful  party  in  a  divorce  proceeding  an  ac- 
tion may  be  maintained,  but  not  for  counsel  fees  in  the  absence  of  an 
award  for  the  same  in  the  divorce  case.    Harter  v.  Harter,  4  Dist.  211. 

869  Sonnon  v.  Mauss,  14  Dist.  607. 

870  Hoffman's  Estate,  10  Super.  Ct.  113. 

871  Rice  V.  Rice,  11  Dist.  702. 

872  Fetters  v.  Barker,  11  C.  C.  366;  Welliver's  Appeal,  4  Penny.  176; 
Bradley  v.  West  Chester  Street  R.  Co.,  160  Pa.  72. 

873  Ibid. 

874  Lane  v.  Baker,  2  Grant  424;  Scott's  Case,  i  Grant  237;  Beale  v. 
Commonwealth,  7  W.  183;  Moore  v.  Porter,  13  S.  &  R.  100. 
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being  almost  the  only  equitable  jurisdiction  originally  apper- 
taining to  them  as  courts  of  law.  An  equitable  right  of  setting 
off  judgments,  therefore,  is  permitted  only  where  it  will  infringe 
on  no  other  right  of  equal  grade ;  consequently,  it  is  not  to  affect 
an  equitable  assignee  for  value."'^"  Not  being  conferred  by 
statute,  it  is  not  a  legal  power,  nor  is  its  exercise  demandable 
of  right;  being  discretionary,  it  is  not  the  subject  of  a  writ  of 
error. *'^  A  judgment  for  costs,  obtained  against  an  administrator 
plaintiff,  in  one  court,  and  assigned  by  the  defendant  to  A.,  can- 
not be  set  off  against  a  judgment  for  damages,  obtained  by  such 
administrator  against  A.,  in  another  court.*"  The  setting  off 
of  one  judgment  against  another  has  always  been  permitted, 
but  they  must  be  both  in  the  same  right  ;*^*  so,  of  a  judgment 
against  a  demand  not  ascertained  by  judgment.*^®  Where  the 
application  is  made  by  the  party  to  whom  the  larger  sum  is  due, 
the  rule  is  for  a  stay  of  proceedings,  on  acknowledging  satis- 
faction for  a  less  sum;**"  but  where  the  less  sum  is  due  to  the 
party  applying,  the  rule  is  to  have  it  deducted,  and  for  a  stay 
of  proceedings  on  payment  of  the  balance.**^ 

As  witness  fees  and  mileage  belong  to  the  successful  party  and 
not  to  the  witness,**^  the  losing  party  cannot  have  a  set-off 
against  them  on  account  of  an  indebtedness  of  the  witness  to  him- 
self.**^ The  reason  is  the  party  is  directly  responsible  to  his 
witnesses  for  the  fees  due  them,  and  not  infrequently  pays  them 
in  advance  to  secure  their  attendance.***  Nor  will  payment  by 
the  losing  party  of  the  witness  fees  of  his  opponent  entitle  him 
to  collect  them  on  an  assignment  by  the  witnesses.**"  Says  Jus- 
tice Sterrett:  "If  the  practice  were  sanctioned  for  either  party 
to  settle  with  the  witnesses  of  his  adversary,  the  latter,  as  well 
as  the  court,  would  be  drawn  into  unnecessary  controversy  and 

87s  Ramsey's  Appeal,  2  W.  230. 

876  Burns  v.  Thornbaugh,  3  W.  78. 

877  McWilliams  v.  Hopkins,  I  Wh.  275. 

878  Dunkin  v.  Calbraith,  I  Bro.  47.    See  Hazlehurst  v.  Bayard,  3  Yeates 
152;  Mervine  v.  Greble,  2  Pars.  271. 

879  Metzgar  v.  Metzgar,  i  R.  227. 

880  Bull.  N.  P.  336,  I  Taunt.  426. 

881  Mitchell  V.  Oldfield,  4  T.  R.  124. 

882  Swab  V.  Snyder,  6  Dist.  465. 

883  Ibid. 

884  Hartley  v.  Hoppee,  3  Dist.  770;  Myers  v.  Brown,  38  L,.  I.  72. 

885  Ibid. 
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trouble  in  the  taxation  of  costs.'**  Again,  as  the  costs  of  a  case, 
so  far  as  they  are  made  up  of  officers'  fees  belong  to  them  and 
not  to  the  party  in  whose  favor  the  judgment  is  entered,  if  the 
latter  desires  to  make  the  costs  available  as  set-off  he  must  pay 
them.**^  But  where  the  costs  on  a  judgment  belong  in  the  first 
instance  to  a  party,  or  where  he  has  made  them  his  own  by 
payment,  they  can  be  used  as  a  set-off  to  a  judgment  against 
him.**'  In  ejectment  however  the  costs  paid  by  the  plaintiff  will 
not  be  set-off  against  the  sum  found  by  the  verdict  to  be  paid  by 
the  plaintiff  to  the  defendant  for  his  improvements  where  the 
jury  finds  that  the  land  in  dispute  belongs  to  the  plaintiff  and 
that  he  must  pay  the  defendant  for  improvements.**" 

95.    Costs  for  documents,  etc.    When  allowed  and  when  not.    Attor- 
ney's fee. 

Not  infrequently  an  attempt  has  been  made  to  tax  costs  that 
has  failed.  Thus  the  costs  of  a  bill  to  perpetuate  testimony  are 
not  taxable  against  the  defendant  at  law  ;*""  the  expense  of  office 
copies  of  deeds  and  other  documents  to  support  the  plaintiff's 
title  ;*°^  the  cost  of  exemplifying  office-papers,**^  especially  if  re- 
jected on  the  trial;*'*  the  services  of  a  surveyor  appointed  by 
the  court  in  an  ejectment  suit;*"*  the  cost  of  a  survey  in  a  scire 
facias  on  a  municipal  claim  ;*"*  the  expense  of  a  survey  ordered  by 
the  court  on  a  petition  in  trespass  for  the  removal  of  a  mining 
surface  support;*"*  a  rule  of  reference  struck  off  by  the  plain- 
tiff ;*"'  the  cost  of  a  prior  award  which  had  been  set  aside  ;*"*  the 
cost  to  a  party  of  taking  his  own  deposition  by  a  commission  ;*" 

886  Prescott  v.  Otterstatter,  85  Pa.  534. 

887  Rupp  V.  Swartz,  5  Del.  333. 

888  Howell  v.  Withers,  i  Dist.  62. 

889  Menger  v.  Brink,  12  Dist.  22. 

890  McWilliams  v.  Hopkins,  i  Wh.  275. 

891  Murphy  v.  Lloyd,  3  Wh.  356;  Stillwell  v.  Smith,  17  Dist.  502,  re- 
viewing many  cases. 

892  Christmas  v.  Biddle,  1  Phila.  68. 

893  Leeds  V.  Loud,  2  Miles  189. 

894  Caldwell  v.  Miller,  46  Pa.  233. 

895  Moyamensing  v.  Cox,  Common  Pleas,  Phila.,  25  Sept.,  1847. 

896  Heath  v.  Walton,  9  Dist.  218. 

897  Fleetwood  v.  Vanatta,  i  Ash.  10. 

8^    Smith  V.  Farley,  Dist.  Court,  Phila.,  7  April,  1849. 
899    Edmonds  v.  Adams,  2  C.  C.  563;  Butler  v.  Lome  Mfg.  Co.,  7 
Montg.  48. 
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the  cost  of  a  deposition  which  has  been  neither  read  nor  filed  ;*"" 
the  cost  of  the  deposition  of  a  non-resident  who  appeared  and 
testified  f^  the  charges  of  a  stenographer  for  ex  parte  depositions 
used  by  the  plaintiff  on  the  argument  of  a  motion  to  open  judg- 
ment""^  likewise  if  the  plaintiff  orders  a  case  on  the  trial  list  be- 
fore the  joining  of  issue,  he  cannot  recover  costs  for  that  term.""' 
But  in  a  railroad  case  the  expense  of  the  draft,  required  to  be 
filed  with  the  petition,  is  taxable  as  part  of  the  costs.""* 

FORM    OF  AFFIDAVIT    FOR    SECURITY    FOR    COSTS. 

A.  B.    "\ 

I  Common  Pleas  of  County. 

p    ■      .  I  March  Term,  1912.    No.  100. 

C.  D.,  the  defendant  in  the  above  case,  having  been  duly  sworn, 
according  to  law,  doth  depose  and  say: 

1.  That  he  has  a  just  defense  against  the  whole  demand  in  the 
above  case. 

2.  That  the  plaintiff  at  the  time  of  bringing  this  suit  resided 
out  of  this  State,  viz.,  in  the  State  of  ;  (or  that  the 
plaintiff  since  the  bringing  of  this  suit,  to  wit,  on  or  about 
removed  from  this  State  to  the  State  of  ,  where  he  now 
resides.  Of  which  fact  deponent  only  acquired  knowledge  (yes- 
terday, or  two  days  ago,  or  as  case  may  be). 

Or  whatever  the  allegation  within  the  rule  may  be.) 

Sworn  to  and  subscribed  before  me,  )-„.       ^  rr^r     .     ^^ 

V  , Signature  of  Defendant.) 


March  ,  1912. 

INDORSFMENT, 


A.  B.    ^ 
C.  D.    J 


Common  Pleas,  March  Term,  1912.    No.  100. 


Affidavit  of  defendant  as  to  (non-residence  of  plaintiff),  etc.: 

And  now,  March  ,  1912,  on  filing  affidavit  of  defendant, 

and  on  motion  of  E.  F.,  attorney  pro  defendant,  the  court  grant 

a  rule  on  plaintiff  to  show  cause  why  he  should  not  give  security 

goo  Miller  v.  Glentworth,  13  W.  N.  C.  550;  Lukens  v.  Ferguson,  23  W. 

N.  C.  306;  Association  v.  Goldbeck,  2  W.  N.  C.  533. 

901  Ashcraft  v.  Continental  Life  Ins.  Co.,  42  L.  I.  424. 

902  Adair  v.  Decker,  17  Dist.  614. 

903  Harr  v.  Keener,  i  Lane.  L-  Rev.  337. 

904  Seiber  v.  Lancaster  &  Reading  Narrow  Gauge  R.  Co.,  21  F.  L.  J. 
ISI. 
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for  costs.    Rule  retble.,  March  ,  1912.    Proceedings  to 

stay. 

Present  to  a  judge,  get  his  initials,  or  move  in  open  court,  file, 
serve  copy  on  plaintiff's  attorney  with 

notice  oe  rule. 
thus.    At  foot  of  above  indorsement  write : 
To  G.  H.,  Defendant's  Attorney: 

Dear  Sir:  Please  take  notice  of  above  rule  granted  on  the 
affidavit  whereof  this  is  a  copy.         Very  respectfully  yours, 

E.  F. 
Attorney  for  Defendant. 
(Date.) 
On  return-day  have  ready  for  each  judge  a  copy  of  the  affi- 
davit, and  a  single  copy  of  the  following : 

form  of  order  For  security  for  costs. 

A  B     "^ 

I  Common  Pleas,        ,  of  County,  of  March 

p    ■        r     Term,  1912.    No.  100. 

And  now,  March  ,  1912,  on  consideration  of  the  applica- 
tion made  by  defendant  for  an  order  for  security  for  costs,  it  is 
ordered  that  the  plaintiff  give  security  for  costs  to  be  approved  in 
the  sum  of  $  ,  and  that  proceedings  be  stayed  until  this 

order  be  complied  with. 

FORM  OF  BILL  OF  costs  ON  CONTINUANCE  AT  TRIAL. 

V.       i- Common  Pleas,  December  Term,  1912.    No.     . 

N.    J 

Plaintiff's  bill  of  costs  for  attendance  of  witnesses,  etc.,  on 
(date),  in  Common  Pleas,  No.     ,  Room        : 

Subpoena, 

Attendance  of  (names  of  witnesses),  i  day  each. 

E.F., 
for  Plaintiff. 
County  of  ,  ss. 

E.  F.,  being  duly  sworn,  doth  depose  and  say  that  all  the  above 
named  witnesses  were  present  in  Common  Pleas,  No.  , 

Room        ,  on  (date).    That  in  his  opinion  they  were  witnesses 
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necessary  and  material  for  the  proper  presentation  of  plaintiff's 

case. 

Sworn  to  and  subscribed  to  before  me, 

(date). 

Notary  Public. 

File  and  send  notice  to  the  other  side. 

FORM    OF   AFFIDAVIT   FOR    STAY    UNTIL    COSTS   OF   A    FORMER    SUIT 

BE  PAID. 

The  form  already  given  can  be  readily  changed,  averring  the 
bringing  of  the  first  suit,  the  defeat  of  the  plaintiff,  the  date, 
the  bringing  of  this  suit  without  paying  the  costs  of  the  first  suit, 
the  identity  of  the  causes  of  action,  etc. 

FORM    OF    BILL   OF    COSTS. — PROCEEDINGS    ON    TAXATION. 

A.  B.    ^ 
V.        i>- Common  Pleas,  County. 

C.  D.    J 
(Plaintiff's  or  Defendant's)  Bill  of  Costs. 
Three  subpoenas. 

Service  of  same  on  witnesses. 

Attendance  of  E.,  five  days. 
Attendance  of  F.,  three  days. 
Mileage  of  E.,  twenty-six  circular  miles. 
Mileage  of  F.,  thirty  circular  miles. 

State  all  the  attendance — mileage  and  other  charges.  Attach 
affidavit  of  truth.  File.  You  are  not  required  to  do  so,  but  as 
a  matter  of  courtesy  send  a  copy  to  your  opponent.  If  he  wish 
it  taxed,  agree,  if  you  can,  upon  a  day.  If  that  cannot  be  done, 
get  the  prothonotary  to  fix  a  day  and  hour  (see  the  rule  of  court) ; 
notify  opposite  counsel  and  your  client.  Attend.  Prove  your 
charges.  Let  prothonotary  note,  "Bill  taxed  in  presence  of  coun- 
sel" (and  parties),  at  $  .If  you  are  against  the  bill  and 
wish  it  taxed,  you  proceed  as  above  directed  to  get  a  day  fixed; 
send  notice  if  necessary,  and  at  the  time  named  you  attend;  re- 
quire proof  of  the  charges,  and  object  to  all  irregular  items. 
The  party  dissatisfied  with  the  taxation  can  appeal  to  the  court. 

FORM    OF    APPEAL    FROM    TAXATION    AND    SPECIFICATION    OF    OB- 
JECTIONS. 

A.  B.     Y 

V.        >  Common  Pleas,  County. 

C.  D.    J 
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And  now  ,  the  ,  hereby  appeals  from  the  taxa- 

tion of  the  costs  in  the  above  case  by  the  prothonotary,  and  he 
files  in  support  of  said  appeal  the  following  specification  of  the 
items  to  which  he  objects,  and  the  ground  for  his  objections: 

1.  To  the  allowance  of  witness  fees  to  E.,  the  said  E.  not  hav- 
ing been  subpoenaed  and  not  having  attended  court. 

2.  To  the  allowance  of  witness  fees  to  F.  for  four  days,  the 
said  F.  having  attended  only  three  days. 

3.  To  allowance  of  witness  fees  to  G.  for  five  days,  said  G. 
being  a  member  of  this  bar  and  in  attendance  upon  this  court  as 
an  attorney  on  the  days  charged  (state  all  items  objected  to  and 
the  grounds  of  objection).  Indorse  it  with  title  of  case,  court, 
term  and  No.  Appeal  by  from  taxation  of  costs  and 
specification  of  objections. 

FORM  OF  precipe  For  fi.  fa.  for  costs. 
A.  B.    ^ 

V.        >  Common  Pleas,  County. 

C.  D.    J 
To  Prothonotary  Common  Pleas. 

Sir:  Issue  fi.  fa.  against  (generally  plaintiflf),  for  costs,  re- 
turnable sec.  leg. 

E.  F., 

Attorney  pro 

(Date.) 


CHAPTER  XXIX. 
O^  Execution. 


I.  NAtuM,   Form   and   Properties 
OF  Execution. 

1.  Nature   of   execution. 

2.  When  it  can  issue. 

3.  On  justice's  transcript. 

4.  Outstanding    writs. 

5.  Matters   subsequent   to   judg- 

ment. 

6.  Death  of  parties. 

7.  Act  of  1834. 

8.  In  favor  of  assignee. 

9.  By  what  court  is  an   execu- 
tion granted. 


II, 


24. 
25- 

26. 
27. 

28. 
29. 
30. 


10. 

Different  kinds  of  executions. 

31- 

II. 

Order  in  which  they  may  is- 

32. 

sue. 

33- 

a.  Act  of  1836. 

34- 

b.  Acts  of   1807  and   1836. 

35- 

12. 

Contemporaneous  writs. 

a.  Act  of  1807. 

36- 

b.  Both   cannot   be   executed 

37- 

at  the  same  time. 

38. 

13- 

Successive     writs.     Issue   of 

39- 

an  alias. 

40. 

[. 

What     May  be    Taken     in 

41. 
42. 

Execution. 

43- 

14. 

Personal  chattels. 

44- 

IS- 

Stocks.     See  §217. 

45- 

16. 

Coin  and  bank-notes. 

46. 

17- 

Chattels  bailed. 

III. 

18. 

Goods  in  the  custody  of  the 

47- 

law. 

48. 

19. 

Goods  of  a  stranger. 

20. 

Fraudulent  sales. 

21. 

Illustrations. 

22. 

Collusive  sheriff's  sales. 

23- 

Actual  fraud. 

a.  Examples. 

b.  Voluntary   assignment   act 

of  1901. 

49- 

p.  Application  of  the  law. 

Sale  after  notice  of  execu- 
tion. 

Goods  purchased  but  not  de- 
livered. 

Confusion  of  goods. 

Goods  belonging  to  defend- 
ant's wife. 

Partnership  goods. 

Corporation   property. 

Fixtures. 

a.  Put  up  by  owner. 

b.  By   mortgagor. 

c.  By  lessee. 
Growing  crops. 
Chattels  real. 
Real  property. 
Corporate  lands. 

Land  not  subject  to  execu- 
tion. 

Settlements   of   real   estate. 
Devises. 

Fraudulent    conveyances. 

Estates  of  married  women. 

Gifts  from  husband  to  wife. 

After-acquired   lands. 

Restricted    judgments. 

Land  of  decedents. 

Land  sold  after  judgment. 

Life-estates.      Income. 

Property  outside  the  state. 

Exemption. 

Statutory  provisions. 

Who  are  entitled  to  exemp- 
tion. 

a.  Plaintiff  in  action  of  tort. 

b.  Mortgagors. 

c.  Tenants. 

d.  Sureties,  etc. 

e.  Debtors  in  other  relations. 

f.  Nonresident  debtor. 
Who  are  not  entitled  to  ex- 
emption. 
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so.  Nature  of  the  exemption. 

51.  What   property   is    exempt. 

52.  What   property   is     not     ex- 

empt. 

53.  Exempted    property    canndt 

be  taken  if  transformed. 

54.  Against       whom       exemptor 

must  make  claim. 

55.  Claim  need  not  be  in  writing. 

Effect   of  claim   on  garni- 
shee. 

56.  When  claim  must  be  made. 

a.  Must  be  within  a  reason- 
able time. 

b.  And  before  advertising. 

57.  Appraisement. 

a.  When  this  must  be  done. 

b.  Who   should  be  selected. 

c.  Improper    appraisemen't. 

d.  When    real    estate    cannot 
be  easily  divided. 

58.  Refusal  of  the  exemption. 

a.  When  rule  to  set  exemp- 
tion aside  is  res  adjudicata. 

59.  Exemptor  may  withdraw  the 

exemption. 

60.  Waiver. 


61.  Effect  of  waiver. 

62.  Widow's  exemption. 

63.  When  she  is  entitled  to  claim. 

64.  Her  right  is  not  affected  by 

insolvency  of  estate,  etc. 

65.  Her  waiver  of  claim. 

66.  Appraisement. 
(3T.  Confirmation. 

IV.    Stay  of  Execution. 

68.  By  agreement  of  parties. 

69.  By   statute. 

70.  When  may  stay  be  applied. 

71.  When  injunction  may  be  em- 

employed. 

72.  Judge  may  make  staying  or- 

der in  vacation. 

73.  Statute  applies     to     corpora- 

tions. 

74.  Effect  of  appeals. 

75.  Freeholders. 

76.  Special  bail. 

TJ.  Bail  for  stay  of  execution. 
Computation  of  stay  peri- 
od. 

78.  Who  may  enter  bail. 

79.  Effect  of  recognizance. 


I,    Nature,  Form  and  Properties  of  Executions. 

I.    Nature  of  execution. 

If  the  regular  judgment  of  the  court,  after  the  decision  of  the 
suit,  be  not  suspended  or  revised  by  some  one  of  the  methods 
above  mentioned,  the  next  and  last  step  is  the  execution  of  that 
judgment,  or  putting  the  sentence  of  the  law  in  force.  Execution 
in  civil  actions  is  the  mode  of  obtaining  the  debt  or  damages, 
or  other  thing  recovered  by  the  judgment.^  The  process  of  exe- 
cution is  a  judicial  writ  issuing  out  of  the  court  where  the  record 
is,  on  which  it  is  grounded.^  Writs  of  execution  are  directed 
to  the  sheriff,  coroner  or  other  ministerial  officer  of  the  court, 
and  commanded  him  either  that  of  the  goods,  or  of  the  lands 
of  the  defendant,  he  caused  to  be  made  the  amount  of  money  re- 
quired, or  that  of  the  lands  of  the  defendant,  he  caused  to  be 
levied  such  amount,  or  that  he  attach  the  choses  in  action  of  the 

1  Tidd  993. 

2  Ibid.  994. 
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defendant,  or  that  he  take  the  defendant  in  satisfaction.  A 
party  suing  out  an  execution,  and  enforcing  a  judgment  in  his 
favor,  elects  to  take  it  as  rendered,  and  cannot  afterwards  prose- 
cute a  writ  of  error  thereto.^  The  vaHdity  of  an  execution  can- 
not be  inquired  into  collaterally  ;*  but  if  it  do  not  follow  the  judg- 
ment, it  will  be  set  aside.°  It  must  therefore  follow  the  judgment 
and  be  warranted  thereby.^ 

2.    When  it  can  issue,  (a) 

As  the  execution  is  grounded  upon  a  judgment,  it  cannot  issue 
until  a  judgment  has  been  actually  entered;^  and  the  judgment 
must  be  final,  for,  in  general,  execution  cannot  issue  on  an  in- 
terlocutory judgment.*  And  so,  no  execution  issues  upon  the 
determination  of  a  feigned  issue,  which  is  merely  a  method  of 
ascertaining  a  disputed  fact.^  But  the  entry  of  judgment  in  the 
docket,  without  mentioning  the  sum,  is  a  very  usual  practice, 
and  is  sufficient,  in  the  case  of  judgments  by  confession,  where- 
ever  the  plaintiff's  demand  is  in  the  nature  of  a  debt,  which  may 
be  ascertained  by  calculation;  the  judgment  is  supposed  to  be 
for  the  amount  of  damages  laid  in  the  declaration,  and  the  exe- 
cution issues  accordingly;  but  the  plaintiff  indorses  on  the  exe- 
cution, the  amount  of  the  actual  debt,  and  in  case  of  injustice, 
the  court  will  relieve  the  defendant,  on  motion.^"  And  in  an 
action  of  debt,  a  general  judgment  by  default  against  the  defend- 
ant, without  liquidation  of  the  damages  by  writ  of  inquiry,  will 
sustain  an  execution,  the  real  debt  being  indorsed  on  the  writ.^^ 
The  entry  upon  the  record  of  the  confirmation  of  a  report  and 
award  of  viewers,  under  the  railroad  act  of  1849,^^  is  an  entry 

a    4  Vale  9391. 

3  Hall  V.  Lacey,  37  Pa.  366. 

4  Stewart  v.  Stocker,  i  W.  135.    And  see  Bank  of  the  United  States 
V.  Bank  of  Washington,  6  Pet.  8. 

5  Stuckert  v.  Ellis,  2  Miles  433.    And  see  Cobbold  v.  Chilver,  4  Scott 
N.  R.  678. 

6  Griffin  v.  Davis,  6  Super.  Ct.  481;  Reidenauer  v.  Killinger,   11   S. 
&  R.  119. 

,    7    Johnson  v.  Johnson,  I  N.  J.  L,aw  318;  Conner  v.  Souder,  2  N.  J. 
Law  529;  Little  v.  Fleming,  2  N.  J.  Law  552. 

8  Lewis  V.  Smith,  2  S.  &  R.  155. 

9  West  Branch  Bank  v.  Donaldson,  6  Pa.  179. 

10  Lewis  V.  Smith,  2  S.  &  R.  155;  McCann  v.  Farley,  26  Pa.  173. 

11  Gray  v.  Coulter,  4  Pa.  188. 

12  Act  19  February,  1849,  §11  P.  L.  84,  4  Purd.  §97,  p.  3830. 
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of  judgment,  sufficient  to  meet  the  requisitions  of  that  act,  and 
will  sustain  an  execution.^*  The  report  of  county  auditors,  when 
filed,  has  the  effect  of  a  judgment,^*  and  if  no  appeal  be  taken, 
or  if  the  appeal  be  decided  in  favor  of  the  commonwealth  or 
county,  execution  may  issue  as  in  other  cases.^*  In  case  of  vol- 
untary arbitration,  where  the  submission  is  made  a  rule  of  court, 
judgment  must  be  entered  on  the  award  before  execution  can 
issue.^'  Under  the  compulsory  arbitration  act,  the  award  has 
the  effect  of  a  judgment,  unless  appealed  from;^'  but  a  confession 
of  an  award,  with  right  to  appeal  within  thirty  days,  and  without 
any  judgment  entered  thereon,  will  not  sustain  an  execution.^' 

Where  judgment  was  entered  upon  bond  and  warrant,  with 
a  stipulation  that  execution  should  not  issue  before  default  in 
the  payment  of  several  promissory  notes,  unless  the  partnership 
of  which  defendant  was  a  member  should  be  dissolved,  an  exe- 
cution issued  before  maturity  of  the  notes,  without  a  scire  facias 
having  been  first  sued  out,  to  ascertain  whether  the  partnership  had 
been  dissolved,  was  irregular,  and  was  accordingly  set  aside." 
But  an  execution  issued  on  an  absolute  judgment,  taken  to  idem- 
nify  the  plaintiff,  as  surety  for  the  defendant,  for  a  debt  not 
paid  by  the  surety  at  the  time  of  issuing  the  execution,  is  not 
erroneous,  nor  irregular;  nor  is  it  fraudulent  by  the  statute  of 
13  Elizabeth;  it  is  a  measure  to  secure  the  surety,  by  means  in- 
tended to  produce  payment  of  the  debt  out  of  the  effects  of  the 
principal,  by  whom  it  is  due.^"  A  plaintiff  who  holds  several 
judgments  against  a  debtor,  with  different  sureties  or  indorsers, 

13  Davis  V.  North  Pennsylvania  R.  Co.,  2  Phila.  146. 

14  Act  IS  April  1834,  §55,  P.  L.  547,  i  Purd.  §18,  p.  863. 

15  Ibid.  §48,  I  Purd.  §10,  p.  861.  If  no  appeal  be  entered,  the  report 
is  final  and  conclusive.  Blackmore  v.  Allegheny  County,  51  Pa.  160; 
Zeigler's  Petition,  207  Pa.  131,  134;  Lancaster  County  v.  Hershey,  205 
Pa.  343,  361 ;  Commonwealth  v.  Scanlan,  202  Pa.  250,  252 ;  Auditors  of 
Schuylkill  v.  Commissioners,  3  Luz.  L.  R.  39. 

16  Book  V.  Edgar,  3  W.  29;  Steele  v.  Lineberger,  59  Pa.  308;  Ste- 
phens' Executors'  Appeal,  38  Pa.  9. 

17  Act  16  June  1836,  §24,  P.  L.  722,  i  Purd.  §28,  p.  349. 

18  Corder  v.  Mays,  3  Grant  135. 

19  Montelius  v.  Montelius,  Bright.  79.  The  plaintiff  cannot  suggest 
breaches  and  issue  execution,  virithout  giving  the  defendant  a  day  in 
court.  Magill  v.  Higgins,  2  Pitts.  107;  Commonwealth  v.  Specht,  23  P. 
L.  J.  67. 

20  Miller  v.  Howry,  3  P.  W.  374;  Stewart  v.  Stocker,  I  W-  135; 
Ralph  v.  Rynd,  25  P.  I,.  J.  45. 
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may,  in  the  absence  of  any  agreement  to  the  contrary,  issue  exe- 
cution upon  any  one  of  them,  and  the  proceeds  of  personal 
property  reaHzed  upon  such  execution  will  be  applied  to  the  judg- 
ment upon  which  it  issued."  Though  a  judgment  confessed  by 
a  feme  covert  is  invalid,  as  a  personal  obligation  of  a  married 
woman,  yet,  if  the  judgment  were  for  the  purchase-money  of 
land,  an  execution  restricted  to  such  land  may  issue  thereon.''^ 

An  execution  cannot  issue  against  one  of  two  joint  defendants 
while  an  appeal  by  the  other  is  pending;"  nor  can  the  plaintiff 
while  an  interpleader  is  pending  issue  another  execution  and  levy 
on  the  same  stock  of  goods  f*  nor  on  an  award  of  referees  within 
four  days,  and  without  notice  to  the  adverse  party.^°  And  when 
a  judgment  is  given  as  an  indemnity  by  a  principal  to  his  surety, 
an  execution  may  be  issued  thereon  before  the  surety  is  actually 
damnified.^* 

3.    On  justice's  transcript,  (b) 

An  execution  against  personal  property  cannot  be  issued  on 
a  justice's  transcript  filed  in  the  common  pleas. ^^  But  if  an  ap- 
peal has  not  in  fact  been  entered  in  the  common  pleas  the  jus- 
tice may  issue  an  execution  without  a  certificate  to  that  effect.'* 
Likewise  if  it  appears  from  the  justice's  transcript,  filed  in  the 
common  pleas,  that  an  execution  had  been  issued  and  returned 
"no  goods  and  defendant  not  found,"  this  is  sufficient  to  warrant 
an  execution  without  a  further  certificate.^"  On  the  other  hand 
unless  the  justice's  record  shows  that  an  appeal  duly  taken  has 

b    4  Vale  9391. 

21  Marshall  v.  Franklin  Bank,  25  Pa.  384. 

22  Ramborger  v.  Ingraham,  38  Pa.  146;  Patterson  v.  Robinson,  25  Pa. 
81 ;  McHugh  V.  Bashore,  2  Leg.  Chron.  237. 

23  Carbon  Dioxide  Co.  v.  Freihofer,  19  Dist.  669;  Sterrett  v.  Ramsay, 
2  W.  91. 

24  Shier  v.  Hettle,  i  W.  N.  C.  6.  See  Burns  v.  Tower,  9  Phila.  37; 
Nealson  v.  Flynn,  i  Kulp  149. 

25  Barre  v.  Affleck,  2  Yeates  274. 

26  Hoffman  v.  Jacobs,  12  Lane.  L.  Rev.  25. 

27  Bradley  v.  Ward,  6  W.  N.  C.  366;  Conrad  v.  Brandt,  8  W.  N.  C. 
439;  Lyter  v.  Dunkel,  2  Pears  283;  Rockwell  v.  Sweet,  2  Clark  527; 
Biddle  v.  Combs,  13  W.  N.  C.  549;  Ginder  v.  Reynolds,  2  Chester  466. 

Contra — Hitchcock  v.  Long,  2  W.  &  S.  169;  Hamilton  v.  Dawson,  2 
Clark  357;  Techner  v.  Karpeles,  7  W.  N.  C.  258;  Weir  v.  Lawrence,  9 
W.  N,  C.  207 ;  Bair  v.  Bowman,  2  Chester  462. 

28  Carpenter  v.  Mills,  2  Leg.  Rec.  162. 

29  Drexel  v.  Man,  6  W.  &  S.  343. 

27  • 
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not  been  filed,  a  subsequent  execution  issued  by  him  will  be  re- 
versed on  certiorari.'"  A  transcript  of  a  justice's  judgment  was 
filed  in  the  common  pleas  and  afterward  an  execution  was  issued 
thereon  to  which  a  certiorari  was  taken  and  the  proceedings 
were  affirmed.  The  justice  had  power  to  issue  another  execution 
on  his  judgment,  nor  could  it  issue  from  the  common  pleas.'^ 

A  justice  of  the  peace  may  issue  an  execution  on  the  certified 
transcript  of  a  justice  of  another  county  in  all  cases  in  which 
the  latter  might  have  done  so;'^  but  he  has  no  right  to  issue 
execution  on  the  transcript  of  another  magistrate  unless  the 
record  shows  the  return  of  a  prior  execution.'^  Again,  if  no 
execution  can  be  issued  in  the  county  where  the  judgment  was 
rendered  for  want  of  a  revival,  none  can  be  issued  in  a  county 
in  which  a  transcript  is  filed  without  a  revival.'*  No  one  how- 
ever but  the  defendant  can  take  advantage  of  an  irregularity  in 
the  issuing  of  an  execution  by  the  justice.'*  And  after  perfecting 
an  appeal  he  has  no  power  to  issue  an  execution  to  collect  the 
unpaid  costs.'" 

An  attorney's  praecipe  for  a  fi.  fa.  on  a  transcript  from  a 
magistrate,  without  a  return  of  nulla  bona,  will  not  protect  the 
prothonotary  in  the  infraction  of  the  act  of  assembly."  Where 
the  record  of  a  magistrate  has  supplied  one  transcript  for  the 
purpose  of  lien,  and  by  its  entry  a  lien  has  been  obtained,  the 
justice's  record  has  spent  its  force;  a  second  transcript  secures 
no  lien,  and  an  execution  upon  it  is  irregular  and  void."  Exe- 
cutions issued  by  a  justice  on  transcripts  from  another  justice 
of  the  same  county,  then  in  commission,  are  void,  not  being  al- 
lowed by  the  act  of  assembly." 

Proceedings  in  an  attachment  execution  by  a  justice  will  be 
sustained  although  the  record  does  not  show  a  judgment  in  favor 
of  the  plaintiff  against  the  defendant,  nor  that  execution  was 
issued  and  returned  "nulla  bona"  if  in  fact  the  execution  and 


30  Line  v.  Davis,  2  Kulp  227. 

31  Mishler  v.  Wise,  9  Lane.  Bar  150. 

32  Keeler  v.  Neal,  2  W.  434. 

33  Moore  v.  Risden,  3  Clark  409. 

34  Beck  V.  Church,  113  Pa.  200. 

35  Kunkle  v.  Snoddy,  i  Pears  36. 

36  Hoflfman  v.  Reber,  i  Chester  240. 

37  Frankem  v.  Trimble,  5  Pa.  520. 

38  Bannan  v.  Rathbone,  3  Grant  259. 

39  Hallowell  v.  Williams,  4  Pa.  339. 
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return  have  been  made.*"  An  attachment  execution  however  is 
not  the  only  remedy  against  the  goods  of  a  debtor  pledged  to  an- 
other. A  levy  may  be  made  on  them  under  a  fieri  facias  and 
sold  subject  to  the  rights  of  the  pledges.*^  Likewise  goods  in  a 
storage  warehouse,  while  not  subject  to  an  attachment  execu- 
tion, may  be  taken  by  a  fieri  facias.*^  Nor  is  a  pending  fieri 
facias  any  bar  to  the  issuing  of  an  attachment  execution.*' 

4.  Outstanding  writs. 

In  strictness,  a  fi.  fa.  cannot  issue,  whilst  a  previous  fi.  fa. 
upon  the  same  judgment  is  outstanding;  the  first  writ  should  be 
previously  returned,  and  recited  in  the  second,  though  a  recital 
is  unnecessary,  where  nothing  has  been  levied  on  the  first  ;**  and 
an  omission  in  an  alias  or  pluries  fi.  fa.,  to  recite  the  proceedings 
under  the  first  execution,  though  irregular,  does  not  render  such 
alias  or  pluries  writ  void.*°  So,  a  fi.  fa.  cannot  be  issued  upon 
a  judgment  on  a  scire  facias  to  revive,  whilst  there  is  an  out- 
standing fi.  fa.  upon  the  original  judgment;  the  proper  mode  is 
to  proceed  upon  the  original  fi.  fa.*^  So,  where  a  testatum  fi. 
fa.  was  outstanding  against  one  of  several  defendants,  a  fi.  fa. 
in  the  country  Ayhere  the  judgment  was  obtained,  issued  against 
all  the  defendants,  two  years  afterwards,  was  held  irregular, 
on  the  ground  that  the  testatum  was  unreturned,  and  that  no 
execution  had  been  issued  within  a  year  and  a  day  against  the 
other  defandants.*^ 

5.  Matters  subsequent  to  judgment. 

Matters  subsequent  to  the  judgment  sometimes  occur  to  in- 
terfere with  the  issuing  of  an  execution  otherwise  allowable. 
Thus,  a  writ  of  error,  regularly  sued  out,  stays  the  execution 
until  it  is  decided ;  so  a  delay  for  five  years  to  issue  execution  will 
put  the  plaintiff  to  a  scire  facias.  These,  and  other  matters  re- 
lating to  the  time  at  which  the  writ  should  be  issued,  and  to  the 
various  circumstances  under  which  execution  is  stayed  by  statute, 

40  Mitchell  V.  Chegnet,  2  Justice  163. 

41  Waverly  Coal  &  Coke  Co.  v.  McKenna,  no  Pa.  599. 

42  Cherry  v.  Nolan,  25  W.  N.  C.  132. 

43  Landis  v.  Wettig,  7  Lane.  L,.  Rev.  283. 

44  •  Tidd.   1020. 

45  Coleman  v.  Mansfield,  i  Miles  56. 

46  Gist  V.  Wilson,  2  W.  30. 

47  Gibbs  V.  Atkinson,  l  Clark  476. 
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or  will  be  stayed  or  set  aside  by  the  court,  will  be  treated  of  in 
another  part  of  this  chapter.*'  A  change  of  parties,  after  the 
judgment,  is  another  cause  which  may  prevent  the  issue  of  an 
execution;  this  change  may  occur  by  the  marriage,  bankruptcy 
or  death  of  either  the  plaintiff  or  defendant.  It  is  laid  down  as 
a  general  rule,  that  when  any  new  person  is  to  be  either  better 
or  worse  by  an  execution,  there  must  be  a  scire  facias,  because 
he  is  a  stranger.**  If  the  plaintiff  be  a  feme  sole,  and  marry  after 
judgment,  she  and  her  husband  must  take  out  a  scire  facias  to 
add  the  husband  as  a  party,  before  execution  can  issue.'"  If 
the  plaintiff  become  bankrupt  or  insolvent,  after  judgment,  the 
assignees  or  trustees  may  issue  execution  in  his  name  for  their 


6.    Death  of  parties,  (c) 

An  execution  is  pending  from  the  moment  it  issues,  and  if 
the  defendant  dies  prior  to  the  levy  his  personal  representatives 
need  not  be  named  by  scire  facias.^''  "A  valid  levy  in  execution 
is  not  destroyed  by  the  death  of  the  defendant,"  nor  "the  lien 
of  a  levy  by  a  reasonable  indulgence  of  the  defendant  debtor, 
give  him  in  good  faith  to  allow  him  to  raise  money  to  save  his 
goods  from  sacrifice."'* 

A  judgment  entered  against  a  defendant  in  his  lifetime  may 
be  revived  after  his  death  for  purpose  of  lien  and  execution,  by 
scire  facias  against  his  death  for  purposes  of  lien  and  execution, 
by  scire  facias  against  his  administrator  without  bringing  in  the 
widow,  heirs  or  devisees;  and  it  is  the  proper  practice  after  the 
judgment  of  revival  to  issue  the  execution  on  the  original  judgment 
and  not  on  the  scire  facias.'*  Nevertheless  if  it  is  issued  on  the 
latter,  this  is  only  an  irregularity  which  cannot  affect  the  title 
of  a  purchaser  at  a  sheriff's  sale." 

c    4  Vale  9396. 

48  See  §80. 

49  Pennoir  v.  Brace,  i  Salk.  319. 

50  Berryhill  v.  Wells,  5  Binn.  58. 

51  Act  16  June,  1836,  §22,  P.  L.  735,  i  Purd.  §6,  p.  227;  Cottrell  v. 
Mann,  i  W.  N.  C.  157;  Silk  Co.  v.  Disston,  i  W.  N.  C.  63. 

52  Deering  v.  Wister,  21  C.  C.  156.     - 

53  Connell  v.  O'Neil,  1S4  Pa.  S82,  591;  Daugherty  v.  Daugherty,  13 
Dist.  S3I- 

54  Irwin  v.  Nixon,  11  Pa.  419. 

55  Grover  v.  Boon,  124  Pa.  399. 
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Again,  after  the  decease  of  a  judgment  debtor  an  execution 
cannot  be  legally  issued  on  the  judgment  without  a  scire  facias 
to  his  personal  representatives,  and  a  foreign  administrator  can- 
not give  his  consent  to  the  issuing  of  such  an  execution  especially 
if  the  domestic  administration  refuses  his  assent."®  Should  a 
mortgagor  die  after  judgment  on  a  scire  facias,  his  personal  rep- 
resentatives need  not  be  brought  in  before  issuing  execution."^ 

If  a  writ  or  fieri  facias  be  issued,  but  no  levy  is  made  before 
the  return-day  and  the  defendant  die  meanwhile,  the  property 
passes  to  his  legal  representatives  and  a  levy  on  an  alias  writ  will 
be  set  aside.®* 

On  the  death  of  one  of  two  plaintiffs,  execution  cannot  issue 
until  his  representatives  are  substituted ;°''  yet  it  is  not  fatal  to 
a  writ  of  fieri  facias  that  his  death  is  not  suggested  and  the  exe- 
cutor substituted  on  the  record  before  issuing  execution;  this 
can  be  done  nunc  pro  tunc."" 

If  either  party  die,  after  final  judgment,  the  personal  repre- 
sentatives of  such  decedent  must  be  brought  into  court  and  be- 
come parties,  before  execution  can  issue.  And  where  execution 
was  sued  out  in  the  name  of  the  plaintiff,  after  his  death,  the 
court  below  set  aside  the  execution,  but  the  supreme  court,  on 
error,  remitted  the  record,  with  directions  to  permit  the  names 
of  the  personal  representatives  to  be  substituted  nunc  pro  tunc, 
and  to  reinstate  the  execution."^  Where  an  administratrix  re- 
covered judgment  against  her  agent,  for  a  loss  to  the  estate 
caused  by  his  negligence,  and  died,  the  administrator  de  bonis 
non  of  the  estate  is  the  proper  person  to  be  substituted  as  plain- 
tiff.°^  In  all  cases  where  the  defendant  dies,  after  final  judgment, 
before  execution  can  issue,  his  personal  representatives  must  be 
warned  by  sci.  fa.,  to  show  cause  against  the  issue  thereof;®* 
otherwise,  the  execution  is  void,  and  a  sale  thereunder  invalid;"* 
and  where  a  defendant  dies,  after  his  lands  have  been  levied  on 

56  Bomberger  v.  Raymond,  12  C.  C.  460. 

57  Hemsecker  v.  Thomas,  89  Pa.  154. 

58  Knelly  v.  Bachert,  13  Dist.  135. 

59  Freiler  v.  Freiler,  I  C.  C.  265;  Smith  v.  Siegel,  i  Wood,  203. 

60  Stevens  v.  Tickhill,  30  C.  C.  462. 

61  Darlington  v.  Speakman,  9  W.  &  S.  182. 

62  Lea  V.  Hopkins,  7  Pa.  385.  And  see  Meiser  v.  Eckhart,  19  Pa. 
210. 

63  Act  24  February  1834,  §33,  P.  L.  79.  2  Purd.  §133,  p.  1113. 

64  Cadmus  v.  Jackson,  52  Fa.  295.    But  the  sheriff  may  sell  under  a 
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and  condemned  under  a  fi.  fa.,  it  is  necessary  to  bring  in  his  per- 
sonal representatives  by  a  scire  facias,  before  a  venditioni  can 
issue  to  sell  the  lands.®* 

7.  Act  of  1834. 

Another  ground  of  delay  in  the  issue  of  a  writ  arises  under  the 
act  of  24th  February,  1834,  which  provides  that  the  land  of  a 
decedent  shall  not  be  charged  with  the  payment  of  a  judgment 
obtained  against  his  personal  representatives,  unless  the  widow 
and  heirs,  or  devisees,  &c.,  shall  be  made  parties  thereto ;°°  this 
is  commonly  done  by  a  scire  facias  founded  on  the  judgment  ob- 
tained against  the  personal  representatives."^  The  distinction 
should  here  be  borne  in  mind  between  a  judgment  obtained 
against  the  personal  representatives,  and  one  obtained  against 
the  decedent  himself;  in  the  former  case,  the  heirs,  &c.,  must  be 
brought  in  by  sci.  fa.,  in  order  to  charge  the  decedent's  lands ;  in 
the  latter,  this  is  not  necessary,  for  the  judgment  is  already  a  lien, 
but  the  personal  representatives  must  be  warned  by  sci.  fa.,  be- 
fore execution  can  issue. 

8.  In  favor  of  assignee. 

For  a  variety  of  reasons,  which  it  would  be  irrelevant  to  enum- 
erate here,  it  may  be  deemed  proper  by  a  third  person,  not  a 
party  on  record,  where  the  execution  has  failed  of  its  object,  to 
purchase  the  judgment,  and  to  take  an  assignment  of  it  from  the 
plaintiff.  When  this  is  done,  the  plaintiff  becomes  a  trustee  to 
his  use,  and  he  may  enforce  the  judgment  or  not,  at  his  pleasure. 
Such  assignments  are  liberally  supported  by  the  court,  particu- 
larly where  the  purchaser  has  taken  one,  in  consequence  of,  or 
to  protect  himself  from,  the  mala  fides  of  the  defendant;  as,  for 
example,  where  the  bail  has  purchased  a  judgment,  his  principal 
keeping  without  the  reach  of  a  bail-piece."*  Where  an  execution 
was  issued  against  several  defendants,  and  the  assignee  in  trust 
for  the  creditors  of  one  of  them  paid  the  amount  thereof  to  the 

writ  in  his  hands,  notwithstanding  the  death  of  the  defendant.  Rosen- 
gartner  v.  Deemer,  i  W.  N.  C.  63. 

65  Wood  V.  Colwell,  34  Pa.  92. 

66  P.  L.  80,  2  Purd.  §134,  p.  1 1 13. 

67  Atherton  v.  Atherton,  2  Pa.  112;  Murphy's  Appeal,  8  W.  &  S. 
i6s;  Levan  v.  Millholland,  114  Pa.  49;  Cake's  Estate,  157  Pa.  457,  459; 
McCormick  v.  Skelly,  201  Pa.  184,  187. 

68  See  Ketland  v.  Medford,  i  Binn.  497. 
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sheriff,  who  marked  the  execution  satisfied,  it  was  ruled,  that  if 
such  payment  were  a  purchase  of  the  judgment,  the  sheriff  might 
correct  the  indorsement,  and  proceed  on  the  writ.**  In  such  case, 
the  execution  is  under  the  control  of  the  purchaser.'" 

g.    By  what  court  is  an  execution  granted. 

Regularly,  execution  ought  to  be  granted  by  the  same  court 
where  judgment  was  given  ;'^  but  if  the  record  be  removed  to 
a  superior  court  by  writ  of  error,  and  judgment  is  there  af- 
firmed, the  superior  court  may  award  execution;'^  yet,  on  a 
writ  of  error  from  the  king's  bench  to  the  house  of  lords,  only 
a  transcript  of  the  record  is  sent  up,  and  when  remitted,  the  king's 
bench  awards  execution.'*  If  the  record  be  removed  to  another 
court,  in  any  other  way  than  by  a  writ  of  error,  the  court  to 
which  it  is  removed  awards  execution.  The  rule  is,  therefore, 
that  execution  issues  from  the  court  where  the  record  is.'*  A 
justice  of  the  peace  has  no  right  to  issue  execution  on  a  judg- 
ment of  another  justice,  during  the  temporary  absence  of  the  lat- 
ter, without  a  delivery  of  the  docket ;  the  constable  is  not  bound 
to  execute  such  writ,  and  is  not  liable  in  damages  in  case  of  his 
refusal  to  do  so." 

10.    Different  kinds  of  executions. 

The  writ  of  fieri  facias,  named  from  the  words  (formerly  in 
Latin)  addressed  to  the  sheriff,  commanding  him  to  "cause  to 
be  made,"  out  of  the  goods  or  lands  of  the  defendant,  the  amount 
of  the  plaintiff's  claim,  is  most  frequently  used.  It  applies  to 
lands  and  goods,  or  choses  in  possession,  including  chattels  real. 

69  Kuhn  V.  North,  lo  S.  &  R.  399.  One  who  pays  a  judgment  to  the 
holder,  is  entitled  to  control  it,  and  issue  execution  thereon,  without 
an  actual  assignment.  Gratz  v.  Farmers'  Bank,  5  W.  99.  A  judgment 
may  be  assigned  by  parol.    Levering  v.  Phillips,  7  Pa.  387. 

70  The  writ  is  entirely  under  the  control  of  the  plaintiff;  he  may  direct 
it  to  be  enforced,  notwithstanding  a  stay  of  proceedings,  so  long  as 
the  rights  of  third  persons  are  not  affected.  McLaughlin  v.  McLaughlin, 
85  Pa.  317.    See  Sherrard  v.  Johnston,  193  Pa.  166. 

71  Com.  Dig.  "Execution,"  I.  i. 

72  Ibid. 

73  Vicars  v.  Haydon,  Cowp.  843. 

74  Tidd  994-5.  Where  the  judgment  of  justice  is  affirmed,  on  cer- 
tiorari, execution  issues  out  of  the  common  pleas,  without  a  remittitur. 
Robbins  v.  Whitman,  i  Dall.  410    Essler  v.  Johnson,  25  Pa.  350. 

75  Eberle  v.  Medara,  2  Phila,  284. 
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As  will  be  seen  hereafter,  this  writ  is,  to  some  extent,  a  remedy 
concurrent  with  attachment-execution. 

Levari  facias  is  the  ordinary  legal  writ,  in  this  state,  for  col- 
lecting charges  upon  land — as,  in  the  case  of  mortgages,  me- 
chanics' liens,  and  municipal  claims,^"  and  judgments  for  regis- 
tered taxes,  in  Philadelphia.  It  is  said,  also,  to  be  the  proper 
process  in  equity  in  such  cases.'''  It  is  the  proper  writ  for  sell- 
ing land  on  a  judgment  confessed  on  a  scire  facias  sur  mortgage 
even  though  there  was  an  agreement  that  the  sale  might  be  had 
on  a  scire  facias.'*  Furthermore  a  levari  facias  will  not  be  stayed 
on  the  ground  that  the  plaintiff's  lien  had  been  discharged  by 
a  prior  sheriff's  sale.'^  Nor  can  there  be  a  collateral  inquiry 
into  his  return  on  a  municipal  lien  requiring  him  to  give  the  name 
of  the  plaintiff  and  the  character  of  the  claim.*"  It  is  directed 
to  the  sheriff,  commanding  him  to  cause  to  be  levied  out  of  the 
lands  specified,  the  amount  of  the  plaintiff's  claim. 

Venditioni  exponas  is  a  secondary  writ,  that  issues  after  a 
previous  fieri  facias  has  been  levied  upon  goods  or  lands,  which 
has  been  returned  without  a  sale.  It  directs  the  sheriff  to  ex- 
pose to  sale  the  property  embraced  in  the  levy;  and  he  can  sell 
no  more  than  what  is  therein  commanded  to  be  sold;*^  but  the 
plaintiff  may  have  a  clause  of  fi.  fa.  added,  to  justify  the  levy 
and  sale  of  property  beyond  what  is  described  in  the  vend,  exp.*^ 
As  regards  personal  property,  the  peculiar  office  of  the  vend, 
exp.  is  to  force  the  sheriff  to  sell,  when  he  has  returned  the 
property  unsold  for  want  of  buyers,  and  to  bring  him  into  con- 
tempt for  not  selling.*^ 

Capias  ad  satisfaciendum  is  process  against  the  defendant's 
person,  by  which  the  sheriff  is  directed  to  arrest  the  defendant, 
and  detain  him  in  custody  till  he  satisfy  the  judgment. 

Attachment-execution  is  rather  a  proceeding  than  a  writ, 
whereby  the  choses  in  action  of  the  defendant,  as  well  as  goods 
and  chattels,  to  which  he  has  no  present  right  of  possession,  may 

76  Hart  V.  Homiller,  23  Pa.  39;  Stewart's  Heirs  v.  Miller,  2  Pears. 
358. 

77  Ibid. 

78  McClellan  v.  Devillis,  i  C.  C.  613. 

79  Smith  -v.  Kiskadden,  5  C.  C.  138. 


79  smitn  -v.  jvisKaaaen,  5  v.,.  \^.  130. 

80  Hering  v.  Chambers,  103  Pa.  172. 

81  Frisch  v.  Miller,  5  Pa.  315' 


82  Ibid. 

83  Ibid. 
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be  reached  in  the  hands  of  strangers,  and  applied  to  the  satisfac- 
tion of  the  judgment. 

Mandamus-execution  is  a  writ  to  enf6rce  the  payment  of  judg- 
ments against  municipal  corporations. 

Sequestration  is  a  proceeding  by  which  the  revenues  of  a 
corporation  may  be  applied  to  the  satisfaction  of  judgments 
against  it.  This  writ  is  also  used  to  reach  the  life-estate  of  an 
individual  defendant. 

Testatum  execution  is  a  writ,  either  a  fieri  facias  or  capias  ad 
satisfaciendum,  issued  into  another  county  than  that  in  which  the 
record  remains. 

iz.    Order  in  which  they  may  issue.(d) 

Under  the  act  of  1836,*^  execution  against  the  defendant  must 
be  taken  in  the  following  order,  to  wit:  ist,  upon  the  personal 
estate  of  the  defendant ;  2nd,  upon  his  real  estate ;  3d,  if  he  have 
neither  personal  nor  real  estate  liable  to  execution,  then  upon  the 
person  of  the  defendant.  And  though  the  plaintiff  may  issue  a 
fi.  fa.  de  bonis  et  terris,  and  levy  on  both  goods  and  lands  under 
the  same  writ,  he  must  be  careful  to  exhaust  the  personality,  be- 
fore proceeding  to  sell  the  lands  under  a  venditioni.*^  So,  where 
a  fi.  fa.  has  been  levied  on  lands,  and  is  undisposed  of  the  sheriff 
cannot,  under  the  same  writ,  levy  on  coin  belonging  to  the  defend- 
ant.*' Though,  where  the  sheriff  was  directed  to  exhaust  the 
personality  first,  but  by  mistake,  he  first  levied  on  and  advertised 
the  land,  and  then,  finding  that  there  was  personal  property, 
levied  on  and  sold  that,  before  a  sale  of  the  land,  it  was  held, 
that  the  prior  levy  on  the  land  was  not  a  relinquishment  of  the 
lien  upon  the  personalty.*' 

a.    Act  of  1836. 

Taken  alone,  the  19th  section  of  the  act  of  1836  requires  a 
levy  on  the  entire  personal  estate,  before  recourse  can  be  had  to 
the  real  estate,  or  the  person  of  the  defendant.**  But  as,  by  sub- 
sequent sections  of  the  same  act,  a  certain  description  of  per- 
sonal property  can  only  be  reached  by  attachment-execution,  the 

d    4  Vale  9400. 

84    §19,  P.  I,.  764,  2  Purd.  §18,  p.  1519. 

8s    Childs  V.  Dilworth,  44   Pa.   127.     And  see  Maybury  v.   Jones,  4 
Yeates  21. 

86  Rudy  v.  Commonwealth,  35  Pa.  172. 

87  Childs  V.  Dilworth,  44  Pa.  123. 

88  Davies  v.  Scott,  2  Miles  57. 
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rigor  of  the  19th  section  is  mitigated  by  the  20th,  which  provides, 
in  substance,  that  the  plaintiflF  may  have  execution  against  the 
real  estate,  or  against  the  person  of  the  defendant,  in  the  usual 
mode,  or,  at  his  election,  he  may  proceed  by  attachment-execu- 
tion against  the  personal  estate  to  which  that  process  is  appli- 
cable.** The  election  here  mentioned  is  a  privilege  of  the  plain- 
tiff, irrespective  of  the  defendant's  wishes;  and  if  he  have  pre- 
viously issued  a  ca.  sa.,  which  remains  unexecuted,  he  is  not 
thereby  debarred  from  issuing  and  executing  an  attachment- 
execution;  until  execution  be  had,  under  a  fieri  facias  or  ca.  sa., 
the  right  to  issue  an  attachment  may  be  exercised.'"  But  where 
a  fi.  fa.  has  issued,  and  the  land  of  the  defendant  has  been  levied 
on  and  condemned,  an  attachment-execution  will  not  lie — the 
plaintiff  has  made  his  election.""^  However,  it  is  only  when  the 
execution  is  inconsistent  with  the  attachment,  that  the  latter  be- 
comes irregular.'" 

b.    Acts  of  1807  and  1836. 

The  act,  although  allowing  a  fi.  fa.  and  ca.  sa.  to  issue  at  the 
same  time,  declares  that  no  ca.  sa.  shall  be  executed,  where  the 
defendant  has  sufficient  real  or  personal  estate  within  the  county 
to  satisfy  the  debt,  and  if  such  estate  be  not  sufficient,  a  ca.  sa. 
may  be  executed  for  the  deficiency.  Under  this  act,  it  has  been 
held,  that  when  a  fi.  fa.  and  ca.  sa.  are  issued  at  the  same  time, 
the  defendant  may  be  arrested,  unless  he  disclose  property  to 
answer  the  debt  and  costs.''  Under  the  act  of  1807,  it  was  held, 
that  there  was  nothing  to  prevent  the  plaintiff  from  issuing  a  ca. 
sa.,  in  the  first  instance,  at  his  peril  ;'*  but  where  a  ca.  sa.  and  fi. 
fa.  issued  together,  he  should  take  care  not  to  execute  the  ca. 
sa.,  until  he  had  ascertained  that  the  defendant  had  not  property 
to  satisfy  the  judgment,  and  this  he  might  do,  by  calling  on  him 
to  show  property ;'"  should  he  arrest  the  defendant  without  call- 
ing upon  him  to  show  property,  and  the  ca.  sa.  afterwards  be 
set  aside,  trespass  would  lie.'* 

89  Ibid. 

90  Ibid. 

91  HoUowell  V.  McClay,  3  Phila.  261. 

92  Heath  v.  Page,  63  Pa.  108;  Shaw  v.  Kenath,  2  W.  N.  C.  127. 

93  Winder  v.  Smith,  6  W.  &  S.  429. 

94  Hecker  v.  Jarret,  3  Binn.  407 ;  Burk  v.  McFall,  2  Bro.  144. 

95  Allison  v.  Rheam,  3  S.  &  R.  142. 

96  Ibid;  Berry  v.  Hamill,  12  S.  &  R.  210. 
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IS.    Contemporaneous  writs. 

The  general  rule  is,  that  the  plaintiff  may  have  as  many  exe- 
cutions, at  the  same  time,  as  the  law  affords,  and  pursue  each, 
until  satisfaction  is  obtained  upon  one  of  them.*'  By  the  27th 
section,  a  ca.  sa.  and  a  fi.  fa.  may  be  issued,  at  the  same  time, 
against  a  defendant;'*  and  fieri  facias,  capias  ad  satisfaciendum, 
and  attachment-execution  may  be  issued  contemporaneously;'* 
and  an  attachment-execution  may  issue,  notwithstanding  the 
pendency  of  a  fi.  fa.,  if  no  levy  has  been  made.""  So,  two  writs 
of  attachment-execution  may  issue  for  the  same  debt,  against 
different  garnishees  ;^''^  but  the  case  is  altered,  if  the  first  writ 
has  been  executed,  in  whole  or  in  part.  Thus,  the  plaintiff  can- 
not, without  leave  of  the  court,  abandon  a  fi.  fa.,  partly  executed, 
and  issue  an  attachment-execution;^"^  and  where  a  fi.  fa.  has 
issued,  and  the  land  of  the  defendant  has  been  levied  on  and 
condemned,  an  attachment-execution  will  not  lie — the  plaintiff 
having  made  his  election.^"' 

"While  ordinarily  a  sheriff,^"*  in  the  execution  of  process,  is 
presumed  to  act  upon  all  the  writs  in  his  hands,  and  that  there- 
fore a  seizure  operates  as  such  under  all  of  them,"^  yet  he  may, 
though  at  his  peril,  execute  one,  and  that  a  junior  writ,  and  leave 
others  unexecuted,  and  where  he  levies  and  sells  upon  a  junior 
writ,  and  makes  no  levy  upon  prior  executions  in  his  hands,  the 
writ  actually  executed  will  take  the  proceeds  to  the  exclusion 
of  the  prior  writs.  So  the  rule  that  what  he  does  in  execution 
of  one  writ,  he  does  under  all,  is  not  an  inflexible  one,  as  no 
writ  without  a  levy  can  participate  in  the  proceeds  of  a  sheriff's 
sale.""» 

97  Pontius  V.  Nesbit,  40  Pa.  309. 

98  Act  16  June  1836,  §27,  P.  L.  766,  2  Purd.  §24,  p.  1520. 

99  Ibid;  Davies  v.  Scott,  2  Miles  52. 

100  Tarns  V.  Wardle,  5  W.  &  S.  222;  Heath  v.  Page,  63  Pa.  108;  Shaw 
V.  Kenath,  2  W.  N.  C.  127. 

loi  Pontius  V.  Nesbit,  40  Pa.  309;  Grieb  v.  Kuttner,  135  Pa.  281,  292; 
Tome's  Appeal,  so  Pa.  285,  298.  Or,  several  garnishees  may  be  included 
in  one  attachment.     Cornelius  v.  Simpson,  3  Phila.  35. 

102  Farr  v.  Carlton,  17  L.  I.  109. 

103  HoUowell  V.  McClay,  3  Phila.  261. 

104  Gordon,  P.  J.,  McCrossin  v.  McCrossin,  7  Dist.  688,  689. 

105  Watmough   v.  Francis,  7  S.  &  R.  214. 

106  McClellan  v.  Slingluff,  7  W.  &  S.  134;  Noble  v.  Cope,  50  Pa.  31. 
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"At  common  law,"  says  Gordon,  P.  J.,^°^  "the  liens  of  all  fieri 
facias  to  the  same  term,  regardless  of  when  issued,  were  on  the 
same  footing;  they  related  back  to  the  beginning  of  the  term 
next  preceding  issuance.^"'  This  was  changed  by  the  act  of  1836 
which  provided  that  they  should  only  become  liens  upon  defend- 
ant's goods  when  delivered  to  the  sheriff  for  execution  and 
since  then  they  participate  in  the  distribution  of  the  proceeds  of 
sale  in  the  order  of  judgment.  And  this  lien,  even  without  a 
levy  or  other  proceeding  in  its  execution,  if  not  abandoned,  will 
continue  down  to  its  return  day.^"'  In  the  case  of  ordinary  per- 
sonal property,  a  levy  is  not  necessary  to  continue  the  lien  of  a 
fi.  fa.  to  the  return  day,  but  is  necessary  to  continue  it  beyond 
that  date,  and  where  two  or  more  writs  of  fi.  fa.  are  lodged  with 
the  sheriff  at  different  times,  the  liens  of  the  earlier  are  not  post- 
poned by  the  fact  that  levies  are  first  made  under  later  ones,  pro- 
vided levies  be  made  upon  them  before  the  return  day  and  before 
the  property  is  sold  by  the  sheriff  by  virtue  of  the  junior  writs 
on  which  levies  are  made."'^'" 

a.    Act  of  i£o7. 

So  under  the  act  of  1807,  after  a  fi.  fa.  had  been  levied  on 
real  property,  which  was  condemned,  the  plaintiff  could  not 
abandon  these  proceedings,  and  take  out  a  ca.  sa.,  without  the 
leave  of  the  court,  because  the  levy  was  prima  facia  evidence  that 
the  defendant  had  real  estate  to  satisfy  the  debt,  and  a  ca.  sa. 
would  be  irregular  on  the  face  of  the  proceedings;"'^  and  so,  if 
a  fi.  fa.  against  personal  property  has  been  returned  "levied  sub- 
ject to  prior  executions,"  the  plaintiff  must  compel  a  sale  of 
the  property  levied  on,  before  he  can  issue  a  ca.  sa.^^''  It  should 
be  remarked,  that  the  act  of  1807  differs  from  that  of  1836,  in 
this  respect,  that  when  the  defendant  has  sufficient  real  or  per- 
sonal estate,  &c.,  the  former  att  provides  that  no  ca.  sa.  shall 
issue,  the  latter  act  provides  that  no  ca.  sa.  shall  be  executed."' 

107  McCrossin  v.  McCrossin,  7  Dist.  688,  689. 

108  Wilson's  Appeal,  90  Pa.  370. 

109  Lewis  V.  Smith,  2  S.  &  R.  141 ;  Duncan  v.  McCumber,  10  W.  212 ; 
Burchard  v.  Rees,  i  Wh.  377;  Braden's  Estate,  165  Pa.  184. 

no  Watmough  v.  Francis,  7  S.  &  R.  213;  Childs  &  Co.  v.  Dilworth, 

44  Pa.  123;  Schuylkill  Co.'s  Appeal,  30  Pa.  358. 

111  Bank  of  Pennsylvania  v.  Latshaw,  9  S.  &  R.  9. 

112  Burk  V.  McFall,  2  Bro.  143. 

113  A  fi.  fa.  cannot  issue,  pending  a  levy  on  real  estate  in  another 
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Conversely,  it  was  doubted,  whether,  after  an  arrest  of  the  de- 
fendant upon  a  ca.  sa.,  and  his  discharge  upon  giving  security 
to  take  the  benefit  of  the  insolvent  laws,  the  plaintiff  could  with- 
draw his  ca.  sa.,  and  issue  a  fi.  fa.,  without  leave  of  the  court.^^* 
But  this  doubt  probably  arose,  as  is  suggested  in  a  subsequent 
case,  from  considering  the  arrest  as  satisfaction,  till  the  defend- 
ant should  be  finally  discharged  ;"=  it  might,  however,  have  arisen 
upon  the  general  principle  stated  above.  Where  an  attachment- 
execution  is  discontinued,  and  a  fi.  fa.  issued,  it  is  no  objection 
to  the  fi.  fa.,  that  the  costs  of  the  attachment  were  not  paid, 
until  after  the  fi.  fa.  had  issued."'  A  fieri  facias  and  attachment- 
execution  may  be  issued  simultaneously,  and  a  sale  of  real  estate 
under  the  fieri  facias  does  not  avoid  the  attachment."' 
b.    Both  cannot  be  executed  at  the  same  time. 

Though  two  writs  of  different  kinds  may  be  issued  contem- 
poraneously, they  cannot  both  be  executed,  at  the  same  time;^" 
that  is,  if  the  plaintiff  procure  one  of  them  to  be  served,  he  must 
first  dispose  of  that,  before  he  can  proceed  to  execute  the  other.^^® 
Thus,  if,  while  an  attachment-execution  is  pending,  the  plain- 
tiff proceed  to  levy  on  and  condemn  the  defendant's  land  under 
a  fi.  fa.,  the  latter  may  have  either  of  the  writs  set  aside,  at  his 
election.^^"    But,  under  the  modern  practice,  this  will  not  be  done, 

county;   in   such   case,   the  plaintiff   will   be  put   to   an   election.     Ames 
Plough  Co.  V.  Lloyd,  2  W.  N.  C.  488. 

114  Young  V.  Taylor,  2  Binn.  230. 

115  Bank  of  Pennsylvania  v.  Latshaw,  9  S.  &  R.  10. 

116  Hamilton  v.  Dawson,  2  Clark  357. 

117  Herriott  v.  Wagner,  26  P.  L,.  J.  102.  See  Hoopes  v.  Robinson,  2 
Chester  312. 

118  Young  V.  Taylor,  2  Binn,  230;  Burk  v.  McFall,  2  Bro.  144;  Allison 
V.  Rheam,  3  S.  &  R.  142. 

iig  Miller  v.  Parnell,  6  Taunt.  370;  Davies  v.  Scott,  2  Miles  52; 
Tarns  V.  Wardle,  5  W.  &  S.  222. 

120  Myers  v.  Riot,  Dist.  Court,  Phila.,  25  March,  1848.  Why  the 
execution  should  not  be  set  aside.  Per  curiam.  An  attachment-execution 
issued  upon  this  judgment,  ist  April,  1847;  it  was  duly,  served,  and  An- 
thony G.  Querville  garnisheed;  interrogatories  were  exhibited  and  an- 
swers filed;  a  rule  to  plead  was  entered,  and  upon  the  3rd  July,  1847, 
nulla  bona  was  pleaded  and  the  cause  at  issue;  after  this,  upon  the  29th 
January,  1848,  an  alias  fi.  fa.  was  issued,  upon  which  an  inquisition  has 
been  held,  property  condemned,  and  a  vend.  exp.  sued  out.  These  last 
proceedings  certainly  have  placed  it  in  the  power  of  the  defendant  to 
elect  which  writ  he  would  have  set  aside — the  fi.  fa.  or  the  attachment. 
Though  he  might  have  purchased  both,  he  could  not  use  both,  and  hav- 


1372         Common  Law  Practige  in  Pennsylvania. 

unless  there  be  an  inconsistency  between  the  writs :'"  thus,  an 
attachment  may  be  issued,  pending  a  levy  under  a  fi.  fa.  ;^"  and 
a  fi.  fa.,  pending  an  attachment  which  had  been  served  on  the 
garnishee."'  Where  the  defendant,  being  arrested  on  a  ca.  sa., 
petitioned  for  a  discharge  under  the  insolvent  law,  but  failed  to 
apply  at  the  succeeding  term,  according  to  the  provisions  of  the 
act;  and  the  plaintiff  then  took  out  a  fi.  fa.,  and  levied  on  the 
defendant's  land,  which  was  condemned,  and  then  issued  an 
alias  ca.  sa.,  under  which  the  defendant  was  again  arrested,  and 
subsequently  discharged  under  the  insolvent  law ;  and  afterwards, 
the  plaintiff  issued  a  vend,  exp.,  and  sold  the  land;  it  was  held, 
that  the  fi.  fa.  being  in  operation,  the  alias  ca.  sa.  was  irregular ; 
but  the  defendant  having  submitted  to  it,  and  obtained  a  dis- 
charge therefrom,  the  proceedings  upon  the  fi.  fa.  became  irreg- 
ular, and  a  deed  to  the  sheriff's  vendee  could  not  be  acknowl- 
edged.^^* But  where  a  fi.  fa.  and  ca.  sa.  issued  together,  and 
the  sheriff  was  afterwards  instructed  not  to  execute  the  ca.  sa., 
notwithstanding  which,  the  defendant  went  to  the  sheriff's  office 
and  offered  to  surrender  himself,  and  induced  the  officer  to  go 
with  him  to  the  prothonotary's  office,  where  he  gave  bond,  the 
court  set  aside  the  service  of  the  ca.  sa.^^" 

13.    Successive  writs.     Issue  of  an  alias. 

When  an  execution  is  returned  unexecuted,  an  alias  writ  of  the 
same  species  may  issue,  and  if  that  be  returned  unexecuted,  a 
pluries  writ  may  issue,  and  so  on.  Two  successive  writs  cannot 
be  issued  returnable  to  the  same  term  ;^^°  and  the  alias  or  pluries 
should  be  tested  as  of  the  term  to  which  the  former  writ  was 

ing  procured  one  of  them  to  be  served,  he  must  first  dispose  of  that, 
before  he  can  proceed  to  execute  the  other.  Miller  v.  Parnell,  6  Taunt. 
370 ;  Davies  v.  Scott,  2  Miles  52 ;  Tams  v.  Wardle,-  5  W.  &  S.  222.  The 
defendant  has' accordingly  asked  us  to  set  aside  the  alias  fi.  fa.  and  the 
proceedings  based  thereon;  which  is  accordingly  done.  Rule  absolute. 
And  see  Grant  v.  Potts,  2  Miles  164. 

121  Heath  v.  Page,  63  Pa.  108. 

122  Dobbins  v.  Urlgus,  S  Leg.  Gaz.  99.  And  see  Herriott  v.  Wagner, 
26  L.  J.  109. 

123  Lord  V.  Brokensha,  I  W.  N.  C.  3;  Shaw  v.  Kenath,  2  W.  N.  C.  127. 

124  Young  V.  Taylor,  2  Binn.  218. 

125  Davies  v.  Scott,  2  Miles  52;  Tams  v.  Wardle,  5  W.  &  S.  222. 

126  Shaffer  v.  Watkins,  7  W.  &.  S.  219.  If  this  be  done,  the  alias  will 
be  set  aside.    Ibid. 
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returnable,  and  be  made  returnable  to  the  next  ensuing  term.^^^ 
It  cannot  be  objected  that  two  writs  were  sued  out  to  the  same 
term,  where  the  inquisition  on  which  the  first  was  founded  had 
been  set  aside  and  a  new  one  held.""  If  the  former  writ  be  out- 
standing, an  alias  cannot  properly  issue  ;^^'  but  if  a  fi.  fa.  has 
been  prematurely  issued,  and  a  rule  has  been  granted  to  set  it 
aside,  the  plaintiff  may  file  of  record  a  paper  stating  that  the 
fi.  fa.  "issued  in  the  action,  lien  and  levy  thereof,  and  all  proceed- 
ings thereof  are  hereby  abandoned,"  and  an  alias  may  immediate- 
ly afterwards  issue.^'"  Nor  can  a  fi.  fa.  issue  upon  a  revived 
judgment,  whilst  there  is  an  outstanding  fi.  fa.  upon  the  original 
one;  the  proper  practice  is  to  proceed  upon  the  original  fi.  fa.^'^ 
So,  where  a  testatum  was  issued  against  one  of  several  defend- 
ants in  the  judgment,  and  afterwards  a  fi.  fa.  against  all  of  them 
was  issued  in  the  county  where  the  judgment  was  obtained,  the 
testatum  being  outstanding,  the  second  fi.  fa.  was  held  irregular, 
partly  on  account  of  the  testatum  being  outstanding,  and  partly 
because  the  writ  against  the  other  defendants  did  not  issue  within 
a  year  and  a  day  after  the  judgment. ^'^  So,  if  the  former  writ 
be  partly  executed,  the  plaintiff  cannot  abandon  it,  and  issue  an 
alias,  without  leave  of  the  court.^^*  But  where  the  former  writ 
was  levied  on  land  of  a  stranger,  and  the  defendant,  at  the  time, 
disclaimed  all  title  to  the  land,  whereupon  the  plaintiff  abandon- 
ed his  writ  and  issued  an  alias,  the  latter  writ  will  not  be  set 
aside,  on  the  application  of  the  defendant,  on  the  ground  that  the 
plaintiff  was  bound  to  pursue  his  levy  and  condemnation  on  the 
former  fi.  fa.  ;^^*  in  such  case,  the  return  of  "levied  and  condemn- 
ed" to  the  first  writ,  is  not  a  satisfaction  of  the  execution,  so 
far  as  the  defendant  is  concerned.^'°     This  rule     seems  to  be 

127  United  States  v.  Parker,  2  Dall.  373.  But  the  intervention  of  a 
term  between  the  teste  and  return  of  judicial  process,  is  not  an  irregulari- 
ty.   Ingraham  v.  Snyder,  i  Wh.  116;  Miner  v.  Walter,  8  Phila.  571. 

128  Springer  v.  Brown,  9  Pa.  305. 

129  Gist  V.  Wilson,  2  W..30;  Coleman  v.  Mansfield,  i  Miles  56:  See 
Missimer  v.  Ebersole,  10  Lane.  Bar  7;  Bole  v.  Bogardis,  86  Pa.  37. 

130  McKeeby  v.  Webster,   170  Pa.  624. 

131  Gist  V.  Wilson,  2  W.  30. 

132  Gibbs  V.  Atkinson,  i  Clark  476. 

133  Coleman  v.  Mansfield,  i  Miles  56. 

134  Ibid. 

13s  Ibid;  Hunt  v.  Breading,  12  S.  &  R.  37;  Morrison's  Appeal,  i  Pa. 
13- 
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grounded  on  the  presumption  that  the  abandonment  of  the  former 
writ  is  a  satisfaction  of  the  execution;  we  shall  see  hereafter, 
how  dangerous  it  is,  for  the  plaintiff  to  discontinue  proceedings, 
when  once  the  property  is  within  the  grasp  of  the  sheriff."'  But 
where  a  former  writ  has  been  levied  on  personal  property,  the 
issuing  of  a  second  writ  which  was  withheld  before  any  pro- 
ceedings were  had  under  it,  will  not  constitute  an  abandonment 
of  the  preceding  levy.^"  That  an  execution  creditor  should  issue 
a  pluries  fi.  fa.  after  having  directed  that  a  fi.  fa.  and  an  alias 
fi.  fa.  should  be  returned  unexecuted,  is  not  sufficient  to  sustain 
a  finding  that  the  pluries  fi.  fa.  was  issued  for  the  purpose  of 
lien  only,  and  not  to  enforce  the  collection  of  the  debt.^''  In 
such  a  case  if  where  there  is  no  evidence  that  the  execution 
creditor  interfered  by  word  or  act  with  the  due  execution  of  the 
pluries  fi.  fa.,  the  fact  that  no  levy  was  made  under  it  until  other 
executions  were  in  the  sheriff's  hands  will  not  destroy  the  priority 
of  its  lien."° 

II.    What  May  be  Taken  in  Execution, 
14.    Personal  chattels. (e) 

In  general,  all  the  goods  and  chattels  of  the  defendant,  which 
were  in  his  possession,  at  the  delivery  of  the  writ  to  the  sheriff, 
may  be  taken  in  execution.^*"  But,  at  common  law,  nothing 
which  could  not  be  sold,  as  deeds,  writings,  &c.,  could  be  taken 
in  execution;^*'  and  no  chose  in  action  could  be  seized  in  exe- 
cution,^*^ as  bank  notes,  &c.  ;^*'  so,  a  bond  or  promissory  note 
cannot  be  levied  on  and  sold  as  a  chattel;"*  nor  an  unexecuted 
land-warrant  in  the  hands  of     the     deputy-surveyor.^*'     And 

e    4  Vale  9467,  9473. 

136  See   §137. 

137  Ingraham  v.  Snyder,  i  Wh.   116. 

138  Sweet  V.  Williams,  162  Pa.  94. 

139  Ibid. 

140  Com.  Dig.  "Execution,"  C.  3. 

141  Ibid.  C.  4. 

142  Heath  v.  Knapp,  10  W.  406.  In  an  early  case,  Fulton  v.  Irwin, 
Add.  19,  where  notes,  the  property  of  the  defendant,  were  sold  under 
execution,  and  purchased  by  the  plaintiff,  at  less  than  their  value,  the  court 
recognized  the  validity  of  the  sale,  by  compelling  the  plaintiff  to  account 
for  them  at  their  full  value;  but  the  reporter,  in  a  note,  expresses  a 
doubt  as  to  the  right  to  take  notes  in  execution. 

143  Com.   Dig.  "Execution,"   C.  4. 

144  Rhoads  v.  Megonigal,  2  Pa.  40. 

14s    Heath  v.  Knapp,  10  W.  405 ;  Kinter  v.  Janks,  43  Pa.  445.  ^ 
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though  choses  in  action  may  now  be  reached,  in  this  state,  by  the 
process  of  attachment-execution,  yet,  the  general  rule  that  they 
cannot  be  levied  on  and  sold  as  chattels  still  prevails. 

A  liquor  license  cannot  be  levied  on  and  sold  because  the 
sheriff  can  make  no  title  to  the  purchaser;^**  nor  can  the  earn- 
ings and  services  of  a  wife  in  her  husband's  business  be  levied 
on  and  sold  by  his  creditors  nor  property  bought  with  them  i^" 
nor  can  a  government  officer's  half  pay.^*'  Property  also  in  the 
possession  of  an  executor,  who  is  a  legatee  under  a  will,  is  not 
subject  to  execution  on  a  judgment  against  him  in  his  individual 
capacity  until  after  the  filing  of  his  account.^*'  Nor  can  there  be 
a  levy  on  property  held  for  taxation  ;^^"  nor  on  money  retained 
by  a  sheriff  to  pay  a  landlord  rent  under  an  execution  against 
the  landlord  ;^^^  nor  the  right  to  a  seat  in  the  Philadelphia  Stock 
Exchange.^^''  Nor  does  the  law  permit  the  seizure  and  sale  on 
execution  of  the  property  of  a  railroad  company  needful  in  per- 
forming its  duties  to  the  public.^^^ 

Execution  and  sale  may  be  had  of  a  sealed  envelope  containing 
a  secret  formula  and  process  in  writing  ;^°*  but  equity  will  not 
decree  the  sale  of  a  patent  right  to  satisfy  a  judgment,^''^  nor  re- 
strain the  defendant  from  sellihg  or  incumbering  at  the  instance 
of  a  judgment  creditor.^'" 

15.    Stocks.     See  §217. 

Stock  in  any  corporation,  held  in  the  defendant's  own  name, 
may  be  levied  on  and  sold,  siibject  to  debts  due  by  the  holder  to 
the  corporation.^'^  In  such  case,  a  subsequent  sale  of  the  stock, 
under  the  lien  of  the  corporation,  divests  the  title  of  the  sheriff's 

146  Ulrich's  License,  6  Dist.  408. 

147  Smith  V.  Axe,  14  C.  C.  532. 

148  Elwyn's  Appeal,  67  Pa.  367. 

149  Turner's  Estate,  7  Kulp  481. 

150  McCullough  V.  Large,  i  Lane.  L.  Rev.  205. 

151  Hooke  V.  Freeman,  2  Dist.  779. 

152  Pancoast  v.  Gowen,  93  Pa.  66.  See  Thompson  v.  Adams,  93 
Pa.  SS- 

153  Margo  V.  Pennsylvania  R.  Co.,  213  Pa.  468;  Foster  v.  Fowler.  60 
Pa.  27;  Youngman  v.  Elmira  &  W.  R.  Co.,  65  Pa.  278;  Mausell  v.  N.  Y., 
Chicago  &  St.  Louis  R.  Co.,  171  Pa.  606;  Bell  v.  Wood,  r8i  Pa.  17s. 

154  Bakewell  v.  Keller,  11  W.  N.  C.  300.  ^ 
15s    Rutler's  Appeal,  8  At.  170. 

156  Hanley  v.  Oxygen  Co.,  8  Dist.  207. 

157  Act  29  March,  1819,  §2,  7  Sm.  L.  217,  2  Purd.  §57,  p.  IS4S- 

28 
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vendee ;  and  the  lien  of  a  bank  upon  stock  attaches  upon  protest 
of  the  note.^°°  Stock  owned  by  a  municipal  corporation  may  be 
levied  on  and  sold  under  a  fi.  fa.  issued  out  of  the  United  States 
circuit  court.^°°  But  stock  standing  in  the  name  of  the  defendant, 
is  not  liable  to  execution,  if  it  be  actually  the  property  of  an- 
other.^""  Stock  owned  by  a  defendant,  and  held  in  his  own 
name,  may  be  reached  either  by  levy  and  sale,  under  the  act  of 
1819,  or  by  attachment-execution;^*^  stock  belonging  to  defend- 
ant, but  not  held  in  his  own  name,  can  only  be  reached  by  attach- 
ment-execution.^*^ 

National  bank  stock  may  be  seized  and  sold  under  a  state  law 
execution.^*'  But  the  holder  of  bonds  secured  by  a  trust  mort- 
gage may  not  proceed  against  the  mortgaged  property  except  as 
provided  by  the  trust.  With  respect  to  other  property  he  may 
act  as  an  individual  creditor,  and  may  recover  judgment  on  the 
bonds  and  issue  execution  against  property  not  embraced  in 
the  trust.^**  Nor  can  stock  assigned  as  collateral  be  sold  under 
execution  against  the  assignor.^**  The  proper  way  of  attaching 
it  is  to  file  an  affidavit  and  recognizance  and  summon  the  person 
in  whose  name  it  is  held  as  garnishee.^** 

If  a  corporation  become  insolvent  the  unpaid  and  uncalled 
amounts  due  on  the  capital  stock  cannot  be  attached  by  a  judg- 
ment creditor  of  the  corporation  by  an  attachment  execution. 
These  unpaid  subscriptions  constitute  a  trust  fund  for  the  bene- 
fit of  all  the  creditors.^*' 

16.    Coin  and  bank-notes. 

By  the  act  or  1836,  the  seizure  of  coin  and  bank-notes  is  ex- 
pressly authorized,  where  the  officer  can  find  no  real  or  other 
personal  estate,  except  where  such  money  is  raised  by  execution 

158  West  Branch  Bank  v.  Armstrong,  40  Pa.  278. 

159  Oelrick  v.   Pittsburg,   17  L.  I.  4. 

.160    Commonwealth  v.  Watmough,  6  Wh.  117;  Tide  Water  Pipe  Co. 
V.  Kitchenman,  108  Pa.  630,  636. 

161  Lex  V.  Potter,  16  Pa.  295;  Bonaffon  v.  Wyoming  Canal  Co.,  4 
Phila.  29;  Weaver  v.  Huntingdon  &  Broad  Top  R.  Co.,  50  Pa.  314. 

162  See  §. 

163  Braden's  Estate,  165  Pa.  184. 

164  Ritter  v.  Conshohocken  R.  Co.,  11  Dist.  703. 
i6s    Evans  v.  Brownscombe,  8  C.  C.  4S6. 

166  Ibid. 

167  Bunn's  Appeal,  105  Pa.  49;  Slang's  Appeal,  10  W.  N.  C.  409; 
Messersmith  v.  Sharon  Sav.  Bank,  96  Pa.  440. 
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at  the  suit  of  the  debtor,  or  is  actually  on  his  person  at  the 
time;"'  this  exception  does  not  apply  to  the  case  of  a  surplus 
in  the  sheriff's  hands,  after  paying  an  execution  against  the  debtor, 
and  such  surplus  is  justly  and  legally  liable  to  be  taken  in  exe- 
cution.^°°  And  the  sheriff  may  levy  on  money  which  is  in  his 
hands  by  virtue  of  an  execution  against  the  debtor  ;^"'  but  where 
two  unsatisfied  executions  were  in  the  sheriff's  hands,  and  the 
defendant  paid  the  officer  a  sum  of  money,  with  direction  to  ap- 
ply it  to  the  junior  execution,  the  officer  might  so  apply  it,  and 
was  not  bound  to  levy  on  such  money  in  his  own  hands,  by  vir- 
tue of  the  first  writ.  And  having  levied  on  the  defendant's  real 
estate,  the  sheriff  cannot,  whilst  that  levy  remains  undisposed 
of,  seized  in  execution,  under  the  same  writ,  a  sum  of  money  vol^ 
untarily  paid  him  by  the  defendant,  with  direction  to  apply  it  to 
a  junior  execution.^'^ 

17.    Chattels  bailed. 

Chattels  pawned  or  gaged  for  a  debt,  or  leased  for  years,  can- 
not be  seized  in  execution  for  the  debt  of  the  pawnor  or  lessor  ;^'^ 
the  sheriff  cannot  seize  such  goods,  because  the  execution-de- 
fendant has  no  right  of  possession,  but  he  may  sell  the  defend- 
ant's interest,  subject  to  the  rights  of  the  pawnee  or  lessee;  it  is 
reasonable,  that  whatever  interest  the  dehor  himself  may  sell, 
the  sheriff  may  sell,  although  it  may  not  be  capable  of  seizure 
and  delivery;^''  and  so  of  materials  bailed  for  the  purpose  of 
being  manufactured;^'*  and  a  lessee's  interest  in  either  personal 
or  real  estate  may  be  taken  in  execution. ^'^  A  sheriff  seizing 
goods  in  the  possession  of  A.,  under  an  execution  against  B., 
cannot  justify  the  trespass  by  an  authority  from  C,  the  rightful 

168  §24,  P.  L.  764,  2  Purd.  24,  p.  1520.  BaBnk-notes  are  to  be  taken 
at  their  par  value.  Ibid.  See  Crane  v.  Freeze,  I  Harrison  305;  Colling- 
ridge  v.  Paxton,  11  C.  B.  683. 

169  Herron's  Appeal,  29  Pa.  240;  Commonwealth  v.  Gabriel,  14  Dist. 
862. 

170  Ibid;  Sullivan  v.  Tinker,  140  Pa.  35,  40. 

171  Rudy  V.  Commonwealth,  35  Pa.  166. 

172  Srodes  v.  Caven,  3  W.  258;  Waverly  Coal  &  Coke  Co.  v.  Mc- 
Kennan,  no  Pa.  599. 

173  Lindsey  v.  Fuller,  10  W.  147;  Welsh  v.  Bell,  32  Pa.  12;  Meyers  v. 
Prentzell,  35  Pa.  482. 

174  Pierce  v.  Sweet,  33  Pa.  151.  The  bailee's  lien  is  independent  of 
any  special  agreement.    Ibid. 

175  Lindsey  v.  Fuller,  10  W.  147. 
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owner;  but  A.  will  be  entitled  to  nominal  damages  for  the  tres- 
pass to  his  possession.^^*  Where,  however,  the  goods  of  one  of 
the  defendants  were  seized  in  the  possession  of  others  of  them, 
and  advertised  and  sold  as  their  porperty,  under  the  writ,  the 
Scle  divests  the  owner's  interest,  and  the  officer  is  not  a  tres- 
passer.'^'' 

While  interest  of  a  pledgor  of  personal  property  may  be  seized 
in  execution  and  sold,^'*  subject  to  the  rights  of  the  pledgee,'" 
the  possession  of  a  chattel  which  has  been  rented  or  loaned  to 
another  person,  will  not  justify  its  seizure  and  sale  as  the  lessee's 
property  on  an  execution  by  a  creditor  whose  debt  was  contract- 
ed before  the  loain  or  transfer  was  made.'*"  Again,  when  a 
bailee  mixes  the  goods  of  his  principal  with  his  own,  and  dis- 
poses of  them  indiscriminately,  the  principal  cannot  claim  an 
equal  quantity  out  of  the  bulk  as  against  an  execution  creditor 
of  the  bailee.'*'  But  if  a  defendant  have  two  cows  in  his  pos- 
session, one  owned  by  him  and  the  other  hired  for  a  season, 
the  officer  is  not  liable  in  trespass  for  selling  the  former."^ 
Again  property  in  a  bailee's  possession  is  not  subject  to  levy  and 
sale  for  taxes  due  by  him.'*'  And  a  pawnbroker  is  Such  a  bai- 
lee.'" 

If  the  pledgee  of  goods  consigned  to  him  starts  litigation  to 
maintain  his  title  thereto,  nor  against  the  consignor  but  against 
other  claimaflts,  which  results  in  his  favor,  he  cannot  take  from 
ithe  balance  in  his  hands,  after  his  debt  is  paid,  the  counsel  fees 

176  Rogers  V.  Kales,  5  Pa.  154. 

177  Swires  v.  Brotherline,  41  Pa.  135. 

178  Farly  v.  Withers,  i  Pears.  -284.  A  horse  cannot  be  attached  in 
the  hands  of  a  livefy-statile  keeper;  a  fi.  fa.  must  issue.  Buckner  v. 
Croissant,  3  Phila.  219;  Hall  v.  Filter  Manufacturing  Co.,  2  W.  N.  C. 
154.  Nor  can  the  contents  of  a  safe,  leased  from  a  depositScompatiy, 
and  of  which  the  renter  holds  the  key,  be  attached  in  the  hands  of  the 
company.  Gregg  v.  Hilson,  8  Phila.  91.  Nor  can  the  contents  of  such 
safe  be  levied  Upon,  under  a  fi.  fa.  Klett  v.  Craig,  i  W.  N.  C.  28.  If, 
however,  a  garnishee  admit  the  possession  of  goods  pledged  by  the 
defendant,  the  practice  is,  to  award  a  fi.  fa.  to  sell  the  latter's  intierest. 
Freeman  v.  Simons,  7  Phila.  307. 

179  Waverly  Coal  &  Coke  Co.  v.  McKennan,  no  Pa.  599;  Meyers  v. 
Prantzell,  33  Pa.  482. 

180  Davis  v.  Turner,  7  Kulp  25.  ' 

181  Wood  v.  Fales,  24  Pa.  246. 

182  Lindsay  v.  Fuller,  10  W.  144. 

183  Crist  V.  Kleber,  79  Pa.  290. 

184  Goodyear  v.  Donnelly,  13  W.  N.  C.  314. 
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and  expenses  incurred  in  the  litigation.^'"  For  it  has  long  been, 
held  that  there  can  be  no  recovery  for  counsel  fees  from  the 
adverse  party  to  a  cause  in  the  absence  of  their  express  statutory 
allowance.^** 

18.    Goods  in  the  custody  of  the  law. 

Goods  in  the  custody  of  the  law  are  not  liable  to  be  seized 
in  execution."'  Thus,  where  goods  are  levied  vipon  and  deliver- 
ed to  a  claimant,  under  a  sheriff's  interpleader,  on  his  giving  a 
forthcoming-bond,  the  property  is  not  withdrawn  from  the 
custody  of  the  law,  and  cannot  be  seized  under  other  process; 
the  lien  of  the  prior  execution  is  not  discharged.^**  So,  if  goods 
be  levied  on  by  a  marshal,  under  federal  process,  the  sheriff 
cannot  take  the  property  out  of  the  marshal's  possession,  under 
state  process ;  but  his  execution  will  be  paid  out  of  the  proceeds 
of  sale,  without  regard  to  other  executions,  which  may  subse- 
quently come  into  the  hands  of  the  marshal.^*"  But  a  constable 
may  sell,  notwithstanding  a.  prior  execution  is  in  the  sheriflf's 
hands,  upon  which  no  actual  levy  has  been  made.^""  Likewise  a 
writ  of  replevin  for  goods  distrained  for  rent  and  subsequently 
taken  in  execution  by  the  sheriflf  will  be  quashed  when  a  sheriff's, 
interpleader  is  pending,  as  there  is  no  ground  for  interfering 
with  the  operation  of  the  general  rule  that,  property  in  the  custo- 
dy of  the  law  cannot  be  replevied."^ 

ig.    Goods  of  a  stranger. 

No  questions  in  practice  arise  more  frequently  than  those 
relating  to  the  ownership  of  goods  taken  in  execution.  These 
questions  may  be  and  generally  are  settled  by  an  issue  raised 
under  the  sheriff's  interpleader  act,  a  proceeding  by  which  a 

185  Smith  V.  Equitable  Trust.  Co.,  215  Pa.  413;  Winton's  Appeal,  87 
Pa.  ^^,  84,  overruling  Wilt  v.  Vickers,  8-  W.  227 ;  Rogers  v.    Fales,  5  Pa. 

154- 

186  Commonwealth  v.  Meyer,  170  Pa.  380 ;  Smith  v.  Equitable  Trust 
Co.,  215  Pa.  413. 

187  Vanvalzal  v.  Croman,  i  Dist,  igo;  Bradley's  Appeal,  89  Pa.  514; 
Byrne  v.  Hayden,  124  Pa.  170;  Battersby  v.  Haubert,  8  W.  N.  C.  94.  See 
§18. 

188  Hagan  v.  Lucas,  10,  Pet.  400;  Sedgwick's  Appeal,  7  W.  &  S.  260; 
Baine  v.  Lyle,  68  Pa.  6q;  Taylor  v.  EUis,  200  Pa.  191,  195.    See  §151. 

189  Bayard  v.  Bayard,  3  Clark  261;  Crane  v.  McCoy,  j  Bond, 422. 

190  Duncan  v.  McCumber,  2  W.  &  S.  264. 

191  Thomas  Devlin  Mfg,  Co.  v.  Reed,  19  Dist.  473. 


1380         Common  Law  Practice  in  Pennsylvania. 

stranger  to  the  writ,  whose  goods  have  been  levied  on,  may  in- 
tervene, raise  the  question  of  title,  and  have  it  decided,  before 
the  sale;  this  proceeding  will  be  explained  below.^*^  But  one 
whose  goods  have  been  seized  under  an  execution  against  another 
person,  after  notifying  the  sheriff  of  the  claim,"^"^  rnay,  if  he 
choose,  remain  passive  until  the  sale  has  taken  place,  and  then 
raise  the  question  of  title,  in  an  action  of  trespass  against  the 
sheriff,  and  this  mode  is  frequently  adopted.  The  sheriff,  how- 
ever, if  he  doubt  the  defendant's  title  to  the  goods,  may  refuse 
to  levy  on  them,  until  he  has  been  indemnified  by  the  plaintiff 
against  the  consequences  of  a  mistake ;  and  a  refusal  to  indemni- 
fy, in  a  case  where  it  might  reasonably  be  demanded  by  the 
sheriff,  would  be  a  justification,  in  an  action  for  a  false  return.^'* 
The  plaintiff  has  a  right  to  levy  on  property  assigned  to  or  claim-- 
ed  by  a  stranger,  for  the  purpose  of  having  the  title  tried  by  a 
jury  (though  he  and  the  officers  will  be  liable  as  trespassers,  if 
found  to  be  in  the  wrong) ;  and  it  is  error  for  the  court  to  stay 
his  proceedings,  whilst  attempting  to  sell  the  property  in  dis- 
pute.^"'' 

The  proceeds  of  a  sheriff's  sale  under  an  execution  in  his 
hands  are  bound  by  an  execution  issued  by  a  bona  fide  creditor 
on  a  judgment  obtained  after  the  sale.  He  may  contest  the 
validity  of  the  prior  judgment  on  the  ground  of  fraud. ^^°  Again, 
the  sheriff  may  levy  on  and  sell  the  interest  of  the  defendant 
in  chattels  in  the  possession  of  third  persons  who  have  a  qualified 
interest  therein  and  an  absolute  right  of  possession. ^^'  And 
property  on  which  a  levy  has  been  made  and  then  turned  over 

192  See  §139. 

193  Such  notice  should  be  specified,  if  the  claimant  know  what  goods 
are  seized;  otherwise,  a  general  notice  will  be  sufficient  to  put  the  sheriff 
on  inquiry.    Helfrich  v.  Stem,  17  Pa.  143. 

194  Spangler  v.  Commonwealth,  16  S.  &  R.  70.    See  §108. 

19s  Neel  V.  Bank  of  Lewistown,  11  Pa.  17;  Stewart  v.  Coder,  11  Pa. 
90;  Reeser  v.  Johnson,  76  Pa.  313;  Bunting  v.  McCormick,  3  W.  N.  C. 
496;  Welsh  V.  Jermon,  4  W.  N.  C.  SS^  The  law  is  the  same,  where  the 
debtor's  wife  is  the  claimant,  if  the  validity  of  her  title  be  disputed. 
Winch's  Appeal,  61  Pa.  424;  Allen  v.  Gordon,  3  Brewst.  543;  Dyer  v. 
People's  Bank,  9  Phila.  159;  Shuster  v.  Bennett,  9  Phila.  208;  Simson  v. 
Bates,  ID  Phila.  66;  Boyle  v.  Ramsey,  i  Leg.  Gaz.  R.  45.  Otherwise,  if 
the  wife  make  out  a  clear  title.  Hunter's  Appeal,  40  Pa.  194;  Allen  v. 
Benners,  10  Phila.  10 

196  Sullivan  v.  Tinker,  140  Pa.  35;  Young  v.  Levy,  6  Super.  Ct.  23. 

197  Trevathan  v.  Ithaca  Organ  Co.,  7  C.  C.  347. 
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to  the  assignee  for  creditors  of  the  defendant  and  removed  to 
another  county  is  there  subject  to  execution.^"* 

An  execution  and  levy  are  entirely  compatible  with  a  con- 
tinuing property  right  in  the  debtor. ^*°  And  if  the  sheriff  levies 
on  a  patented  article  of  which  the  defendant  is  the  patentee, 
equity  will  not  set  aside  the  levy.^""  Machinery  also  which  is 
conditionally  sold  is  not  a  bailment  and  may  be  taken  on  exe- 
cution.^"^ 

30.    Fraudulent   Sales.(f) 

The  case  of  most  common  occurrence  is,  where  goods  are  in 
possession  of  the  execution-defendant  are  levied  on,  and  the 
property  therein  is  claimed  by  an  alleged  vendee  or  assignee  of 
such  defendant.  The  law  in  this  state  is,  that  a  sale  of  personal 
chattels  must  be  accompanied  by  an  actual  delivery  of  the  goods 
to  the  vendee,  or  it  will  be  fraudulent  as  to  the  creditors  of  the 
vendor  ;^"^  or,  if  the  nature  and  bulk  of  the  articles  preclude 
actual  delivery,  it  must  be  constructive;^"^  and  when  possession, 
is  retained  by  the  vendor,  after  the  sale,  it  is  not  only  evidence 
of  fraud,  but  fraud  per  se;^"*  in  such  case,  the  transaction  is 
fraudulent  in  law,  and  the  question  is  for  the  court,  and  not  for 
the  jury  ;^"''  but  even  a  temporary  change  of  possession  will  some- 
times, it  seems,  take  the  sale  out  of  the  category  of  fraud  in 
law.^°°  And  it  has  been  said,  that  cases  of  concurrent  possession' 
by  vendor  and  vendee  are  exceptions  to  the  rule  ;^"'  but  this  has 
been  held  otherwise,  and  there  is  now  no  distinction  between 

f    8  Vale  23913,  23946. 

198  Rees  V.  Chantler,  9  Super.  Ct.  272. 

199  Robinson  v.  Hirst,  23  Super.  Ct.  299. 

200  Chapin  v.  Rosenthal,  i  W.  N.  C.  106. 

201  Henrice  Laundry  Co.  v.  Fromuth,  8  Dist.  29. 

202  Clow  V.  Woods,  5  S.  &  R.  275 ;  Pressel  v.  Bice,  142  Pa.  270 ;  Janney 
V.  Howard,  150  Pa.  339,  344;  Stephens  v.  Gifford,  137  Pa.  219;  Lehr  v. 
Brodbeck,  192  Pa.  53s,  540;  Barlow  v.  Fox,  203  Pa.  114. 

203  Steelwagon  v.  Jeffries,  44  Pa.  407;  Barr  v.  Reitz,  53  Pa.  256; 
Benford  v.  Schell,  SS  Pa.  393;  Stephens  v.  Gifford,  137  Pa.  219,  228; 
Janney  v.  Howard,  150  Pa.  389,  211. 

204  Dewart  v.  Clement,  48  Pa,  413;  Billingsley  v.  White,  59  Pa.  646; 
Bentz  V.  Rockey,  69  Pa.  71. 

205  Milne  v.  Henry,  40  Pa.  352;  Dewart  v.  Clement,  48  Pa.  413;  Mc- 
Kibbin  v.  Martin,  64  Pa.  352. 

206  Brady  v.  Haines,  18  Pa.  113;  Graham  v,  McCreary,  40  Pa.  515. 

207  Eckfeldt  V.  Frick,  4  Phila.  116.  And  see  McKibbin  v.  Martii^ 
64  Pa.  352;  Sheldon  v.  Sharpless,  2  W.  N.  S.  311. 
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separate  possession  by  the  vendor,  and  concurrent  possession  by 
the  vendor  and  vendee.^"*  What  constitutes  a  delivery  depends 
upon  the  circumstances.^"*  "Due  regard  must  be  had  to  the 
character  of  the  property,  the  nature  of  the  transaction,  the  po- 
sition of  the  parties  and  the  intended  use  of  the  property.""" 
Whatever  will  authorize  the  purchaser  to  take  possession,  without 
committing  a  trespass,  may  be  regarded  as  a  delivery. "^^ 

Whether  there  has  been  a  delivery  or  not  is,  where  the  evi- 
dence is  conflicting,  a  question  for  the  jury,"^^  but  a  transfer  by 
a  formal  instrument  of  writing  is  usually  but  a  slight  circum- 
stance on  the  question  as  to  the  existence  of  fraud  in  the  trans- 
action."^^ Where  no  actual,  fraud  exiists,  the  want  of  an  open  and 
unambiguous  change  of  possession  will  not  render  the  sale 
fraudulent  in  law,  if  there  were  an  actual  delivery  of  possession, 
in  such  form  as  usually  and  naturally  attends  such  a  transac- 
tion."^* In  case  of  voluntary  sale  of  household  furniture,  the 
lapse  of  two  or  three  weeks  before  its  removal,  during  which 
time  the  purchaser  was  looking  for  a  house,  will  not  vitiate  the 
sale,  where  no  process  issued,  against  the  goods  in  the  interim, 
nor  for  ten  months  after  the  sale."^"  And  where,  from  the  nature 
of  the  transaction,  possession  either  could  not  be  delivered  at 
all,  or  not  without  defeating  fair  and  honest  objects  intended  to 
be  effected  by  the  transaction,  the  case  may  be  regarded  as  an 
exception  to  the  rule."^"    So,  in  the  case  of,  the  sale  or  assignment 

208  Brawn  v.  Keller,  43  Pa.  104;  Miller  v.  Gartnan,  69  Pa.  134;  Wor- 
man  v.  Kramer,  73  Pa.  378. 

209  Chase  v.  Ralston,  30  Pa.  539. 

210  Cessna  v.  Nimick,  113  Pa.  70,  82. 

211  Smith  V.  Smith,  5  Pa.  254. 

212  Forsyth  v.  Matthews,  14  Pa.  100;  Chase  v.  Ralston,  30  Pa.  539; 
McKibbin  v.  Martin,  64  Pa.  352;  Witzman  v.  Simpson,  i  W.  N.  C.  SS4; 
McCuUough  V.  Welley,  192  Pa.  176;  Evans  v.  Scott,  89  Pa.  136;  Smith  v. 
Crisman,  91  Pa.  428;  Bajr  v.  Bpyles,  96  Pa.  31;  Rothermel  v.  Marr,  98 
Pa.  28s;  Stoy  V.  Dobson,  15  Super.  Ct.  326;  Snyder  v.  Stehman,  10  Super. 
Ct.  326. 

213  Forsyth  v.  Matthews,  14  Pa.  100. 

214  McKibbin  v.  Martin,  64  Pa.  352;  McMarlan  v.  English,  74  Pa. 
296;  Billingsley  v.  White,  59  Pa.  646;  Sheldon  v.  Sharpless,  2  W.  N.  C, 
311. 

215  Smith  V.  Stern,  17  Pa,  360. 

216  Born  V.  Shaw,  29  Pa.  288, 
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of  a  lease  fop  years,  an  immediate  change  of  possession  is  not 
essential  to  the  validity  of  the  transaction.^^^ 

21,    Illustrations. 

A  sale  of  personalty  in,  the  hands  of  bailee  is  valid  against 
an  execution-creditor  of  the  vendor,  though  there  be  no  actual 
delivery,  if  the  vendor  do  not  resume  possejsion;  and  so,  if  the 
vendee  take  possession,  and  leave  the  property  with  the  former 
bailee  for  a  specific  purpose.^''  In  such  case,  it  is  not  error  for 
the  court  to  refuse  to  charge  that  the  sale  was  fraud,  in  law,  and 
to  leave  to  the  jury  the  question  of  fraud  in.  fact;^^*  and  on  a 
sale  of  fixtures,  it  is  not  necessary  for  the  vendee  to  take  im- 
mediate possession,  because  fixtures  are  a  part  of  the  realty,  and. 
do  not  come  within  a  rule  which  applies  exclusively  to  chattels 
personal.^^"  Where  there  was  a  bona  fide  sale  and  actual  deliv- 
ery of  a  chattel,  the  fact  that  the  vendee,  some  weeks  afterwards, 
lent  the  chattel  for  a  specific  purpose  to  the  former  owner,  in 
whose  hands  it  was  seized  in  execution  for  his  debt,  does  not 
vitiate  the  sale  f^^  and.  a  sale  and  delivery  of  a  chattel  actually 
levied  on,  part  of  the  price  being  applied  in  payment  of  the  exe- 
cution, is  not  a  legal  fraud. "^^  Where  there  has  been  a  delivery, 
if  the  vendee  suffer  the  chattel  to  be  sold  under  execution  against 
the  vendor,  he  remains  liable  to  the  latter  for  the  price.''^^  A 
mortgage  of  a  chattel  is  valid;  if  the  mortgagee  take  such  pos- 
session of  the  thing  pledged  as  its  nature  and  the  circumstances 
will  admit.^^* 

Where  the  plaintiff  in  the  execution  bought  the  goods  at  a 
price  much  below  the  amount  of  his  judgment,  but  the  possession 

217  Williams  v.  Downing,  i8  Pa.  60. 

218  Linton  V.  Butz,  7  Pa.  89;  Worman  y.  Kramer,  73  Pa.  378';  Bank 
of.  Pennsylvania,  v.  Deltianco,  i  Phila,  104;  Caulfield  v.  Van  Brunt,  173 
Pa,  428.;  Steele  v.  Miller,  43  L.  I.  252;  Weldon  v.  Miller,  4  Del.  174; 
Woods  V.  Hull,  iiVi  Pa.  4SI. 

219  Roberts  v.  Guernsey,  3  Grant  237. 

220  Strauss  V.  Davy,  3  Phila.  137;  Knight  v.  Bank,  3  Phila.  138.  In 
snob  sale,  the  landlord's  assent,  is  not  necessary  to  render  it-  valid-  as 
against  creditors,  but  is  only  material  as  concerns  the  landlord  himself. 
Strauss  v.  Davy,  3  Phila.  137. 

221  Brady  v.  Haines,  18  Pa.  113. 

222  Ibid. 

223  Fry-v.  Lucas,  29  Pa.  356. 

224  Fry  V.  Miller,  45  Pa.  441.  And  see  Dunlsp  v.  Bournonville,  26- 
Phila.  72. 
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was  not  changed,  nor  any  credit  given  on  the  judgment,  nor  a 
receipt  given  by  the  sheriff  for  the  amount  of  the  bid,  and  the 
plaintiff  afterwards  received  the  whole  amount  of  his  judgment 
from  another  fund,  it  was  held,  that  the  goods  were  liable,  as 
the  property  of  the  defendant,  to  levy  and  sale  under  an  execution 
issued  after  payment  of  the  judgment  :^^^  and  this,  though  the 
plaintiff  had  other  claims  against  the  defendant,  beyond  the 
amount  of  his  bid,  and  exceeding  the  amount  of  his  receipt,  given 
on  payment  of  the  judgment,  and  not  mentioned  therein.^^" 
Where  there  are  no  other  writs  in  the  sheriff's  hands  at  the 
time,  the  want  of  an  actual  levy  and  seizure  of  the  goods  is  im- 
material, when  the  constructive  levy  is  immediately  followed  by 
a  sale,  at  which  the  goods  were  in  the  actual  power  and  control 
of  the  sheriff;  nor  is  it  a  ground  of  legal  fraud,  that  the  sheriff, 
had  given  the  advertisements  to  the  defendant  to  be  posted,  es- 
pecially, where  there  were  many  bidders  at  the  sale;  nor  that 
the  plaintiffs  purchased  all  the  property,  and  that  the  prices  were 
low,  if  the  sale  was  public,  without  adverse  levy  or  claim,  and 
without  remonstrance  on  the  part  of  the  defendant.^^' 

Likewise  in  an  attachment  execution  against  a  wife  by  her 
husband's  creditors,  a  verdict  and  judgment  for  the  plaintiff 
will  be  sustained  where  there  is  evidence  tending  to  show  that  the 
defendant,  while  insolvent,  confessed  judgment  to  some  of  his 
creditors  with  an  understanding  that  they  would  buy  his  goods 
and  turn  them  over  to  his  wife,  that  the  defendant  should  con- 
tinue the  business  and  pay  to  the  preferred  creditors  the  whole 
amount  of  their  claims,  and  then  have  a  complete  title  in  his 
wife's  name  to  all  that  was  left  free  from  the  claims  of  other 
creditors.''^* 

22.    Collusive  sheriff's  sales. 

Sheriff's  sales  of  personalty  are  sometimes  collusive,  being 
designed  to  cover  the  defendant's  property  from  his  creditors; 
in  such  case,  the  sale  is  valid,  and  the  property  remains  liable 
to  levy  and  sale  by  the  creditors,  of  the  defendant.^^'  But  the 
purchase  of  a  judgment  from  a  creditor  by  another  judgment 

225  Schott  V.  Chancellor,  20  Pa.  195. 

226  Chancellor  v.  Schott,  23  Pa.  68. 

227  Allentown  Bank  v.  Beck,  49  Pa.  394. 

228  Thornburn  v.  Thompson,   192   Pa.  298;   Werner  v.  Zierfuss,   162 
Pa.  360. 

229  McMichael  v.  McDermott,   17  Pa,  353. 
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creditor  at  a  judicial  sale  with  an  understanding  that  the  former 
shall  not  bid  at  the  sale,  does  not  render  it  absolutely  void,  if  no 
fraud  was  contemplated  or  committed  on  the  judgment  debtor 
or  his  creditors;  arid  in  such  a  case  the  question  of  actual  fraud 
is  always  one  for  the  jury.^^"  Merely  leaving  the  goods  pur- 
chased at  sheriflf's  sale  in  the  possession  of  the  defendant  for 
his  use,  or  under  a  contract  of  bailment,  does  not  render  them 
liable  to  execution  as  the  property  of  the  latter.^'^  But  where 
cloth  was  left  by  the  purchaser  with  the  defendant  (a  tailor)  to 
be  made  up  for  the  defendant's  own  profit,  he  accounting  to  the 
purchaser  only  for  the  price  of  the  cloth,  this  was  held  not  a 
bailment,  but  a  sale  to  the  defendant,  and  the  goods  were  liable 
to  levy  and  sale  as  his  property.^^^  So,  misconduct  on  the  part 
of  the  successful  bidder,  may  vitiate  the  sale,  and  leave  the 
goods  still  liable  to  execution  as  the  property  of  the  defendant — 
as,  if  he  falsely  declare  that  he  is  buying  for  the  family  of  the 
defendant,  though  not,  if  such  declaration  be  true ;  or,  if  he  false- 
ly tell  other  bidders  that  he  is  buying  under  an  arrangement  for 
the  common  benefit  of  the  creditors;  or  make  any  false  decla- 
ration of  intention,  in  order  to  gain  a  particular  advantage.''^^ 
If  the  goods  were  bought  in  for  the  family,  with  the  debtor's 
money,  the  title  is  not  divested,  and  they  remain  liable  to  exe- 
cution for  his  debt.^^* 

In  like  manner  if  an  execution  is  given  to  the  sheriff,  not  with 
the  bona  fide  intention  of  collecting  the  debt,  but  merely  to  be  held 
as  a  security,  or  to  prevent  other  creditors  from  taking  the 
debtor's  goods,  it  is  fraudulent  as  to  them,  and  will  be  postponed 
to  subsequent  levies.  "And  stay,  or  unusual  delay  of  proceedings, 
allowing  the  debtor  to  sell  or  otherwise  to  deal  with  the  goods 
in  contravention  of  the  levy,  and  other  acts  of  similar  nature, 
give  rise  to  a  presumption  of  want  of  good  faith. ^^°  Such  acts, 
however,  are  not  frauds  per  se,  but  only  evidence  of  fraud, 
which  may  be  rebutted,  and,  if  the  creditor's  delay  is  shown  to 

230  Woodruff  V.  Warner,   17s   Pa.   302. 

231  Walter  v.  Gernant,  13  Pa.  515;  Dick  v.  Cooper,  24  Pa.  217;  Craig's 
Appeal,  •J^  Pa.  448. 

232  Dick  V.  Cooper,  24  Pa.  217. 
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be  in  good  faith  and  in  furtherance  of  a  genuine  intention  to 
collect  his  debt,  he  will  not  be  postponed."^'' 

23.    Actual  fraud. 

The  cases  of  fraudulent  sales  are  very  numerous  and  it  is  dif- 
ficult to.  formulate  any  rule  or  test  to  distinguish  bona  fide  sales 
from  fraudulent  ones  that  bind  execution  creditors.  The  law 
declares  some  specific  acts  to  be  fraudulent  and  therefore  void, 
like  the  transfer  of  property  within  a  defined  period  previous  to 
one's  assignment.  What  acts  are  thus  covered  by  specific  defi- 
nition is  purely  a  question  of  law  for  the  court  to  decide.  A 
large  class  of  acts  pertaining  to  sales  may  indeed  be  fraudulent 
or  not,  and  their  determination  is  for  the  jury.  The  law  seeks 
to  ascertain  the  truth  concerning  these,  but  the  tests  applied  for 
this  purpose  have  been  changed  or  modified  with  the  changing 
conditions  of  business  and  society.  Thus  delivery  formerly  was 
a  surer  or  more  conclusive  test  of  sale  than  it  is  today.  It  is  true 
that  it  still  remains  as  the  great  rule,  and  therefore  if  the  vendor 
retains  possession,  and  there  is  no  actual  or  symbolical  de- 
livery, the  sale  does  not  affect  execution  creditor.^^'  Yet  a  vendor 
may  make  a  sale  and,  for  satisfactory  reasons,  may  retain  pos- 
session.^^* And  this  may  be  done  in  other  cases  than  those  in 
which  a  bailee  or  trust  relation  existed,  or  of  constructive  or  sym- 
bolical delivery.  On  the  other  hand  he  may  make  an  actual 
transfer,  and  yet  there  may  be,  as  between  him  and  the  transferee, 
a  distinct  agreement  for  continuing  the  ownership  and  for  per- 
petrating a  fraud.^^*  Of  course  in  such  case  there  is  no  real 
sale  affecting  execution  creditors. 

Again,  control  of  the  property  by  the  vendee  is  another  test,^*" 
and  so  it  is  declared  that  when  personal  property  is  sold  which 

236  Mitchell,  J.,  Platt^Barber  Co.  v.  Groves,  193  Pa.  475,  480. 
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is  not  reasonably  susceptible  of  actual  or  constructive  delivery, 
it  is  not  needful  for  the  vendee  to  do  more  than  assume  control 
to  reasonably  indicate  the  fact  of  ownership."*  But  even  after 
applying  one  or  both  tests,  the  question  remains  for  the  jury, 
unless  there  was  no  delivery  or  control,  was  the  delivery  made 
or  control  exercised  bona  fide.  "This,"  says  Justice  Fell,  "is 
to  be  determined  in  view  of  the  relation  of  the  parties,  and  the 
nature,  use  and  situation  of  the  property.""*^ 

a.    Examples. 

In  general,  a  sale  or  assignment  of  personalty,  by  one  largely 
indebted,  or  in  contemplation  of  insolvency,  is  fraudulent  as 
against  his  creditors. ^*^  So,  an  assignment  of  property  in  trust 
to  sell  part  of  it  to  pay  advances,  and  to  retain  part  subject  to 
the  future  order  of  the  assignor,  is  intended  only  as  a  cover  to 
keep  off  execution-creditors,  and  has  premeditated  fraud  upon 
its  face.''**  So,  if  the  sale  and  delivery  be  accompanied  by  a 
secret  trust,  from  which  the  debtor  might  ultimately  derive  a 
pecuniary  benefit,  it  is  fraudulent  and  void  as  aga;inst  creditors.^** 
In  thfs  state  voluntary  assignments  for  the  benefit  of  creditors 
are  regulated  by  various  acts  of  assembly,  to  which  we  can  only 
refer.''**  Such  assignments  must  be  recorded  within  thirty 
days;^*^  they  must  not  prefer  one  or  more  creditors  (except 
laborers  for  wages)  ;^**  and  a  condition  in  an  assignment,  for 
the  benefit  of  such  creditors  only  as  shall  execute  a  release,  is 
void.^*'  The  act  of  17th  April,  1843,  ^o^s  not  prevent  one  in 
failing  circumstances  from  paying  particular  creditors  in  full; 
nor  does  it  prohibit  the  assignment  of  a  chose  in  action,  for  the 

241  Evans  V.  Scott,  89  Pa.  136;  Crawford  v.  Davis,  99  Pa.  576;  Zieg- 
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purpose  of  securing  a  particular  debt;  and  the  delivery  of  such 
chose  in  action  to  a  stranger,  in  trust  for  the  assignee's  use,  is 
good.""-  So,  a  debtor  may  lawfully,  by  deeds  and  bills  of  sale, 
transter  to  a  creditor  his  entire  property,  in  consideration  of  the 
satisfaction  of  the  claim,  and  the  appropriation  of  the  balance 
of  the  price  in  discharge  of  debts  due  certain  other  specified 
creditors;  provided,  the  consideration  be  a  fair  one,  and  the 
transaction  is  bona  fide,  with  the  honest  intent  of  paying  the  pre- 
ferred creditors ;  and  the  bona  fides  of  the  transaction  is  a  ques- 
tion for  the  jury,  and  not  for  the  court. ^"^  Such  preference  by 
an  insolvent  debtor  may  be  made  by  judgment,  deed,  or  in  any 
other  mode,  except  by  an  assignment  in  trust;  and  it  is  no  ob- 
jection to  the  validity  of  a  fair  and  honest  transaction  of  this 
kind,  that  the  debtor  had  other  creditors  who  were  delayed  there- 
by, or  wholly  prevented  from  obtaining  payment  ;^°''  and  it  is  for 
the  jury  to  determine  whether  the  transaction  was  a  sale,  or  the 
creation  of  a  trust  for  the  benefit  of  creditors. '''' 

b.  Voluntary  assignment  act  of  igoi. 

By  the  voluntary  assignment  act  of  1901  whenever  a  majority 
in  number  and  value  of  the  creditors  of  an  insolvent  shall  consent, 
the  court  may  make  an  order  that  the  estate  which  the  insolvent 
may  afterwards  acquire  shall  be  exempted  for  seven  years  from 
execution  for  any  debt  contracted  previous  to  his  assignment. 
"And  if,  after  such  an  order  and  consent,  any  execution  shall  be 
issued  for  such  debt  or  cause  of  action,  it  shall  be  the  duty  of  any 
judge  of  the  courts  from  which  such  execution  issued  to  set  aside 
the  same  with  costs."^"* 

c.  Application  of  the  law. 

This  act,  however,  "did  not  become  operative  because  of  the 

250  Mellon's  Appeal,  i  Grant  212. 

251  York  County  Bank  v.  Carter,  38  Pa.  446;  Miller  v.  Shriver,  191 
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existence  of  the  bankruptcy  law  of  the  United  States  of  July 
I,  1898,  as  to  the  persons  and  subjects  to  which  the  latter  act 
applies."^''* 

24.  Sale  after  notice  of  execution. 

A  sale  of  chattels  by  the  defendant,  after  notice  of  the  issu- 
ing of  execution,  is  fraud  in  law,  of  which  the  jury  has  not  juris- 
diction; and  if  the  vendee  also  have  notice  of  the  pendency  of 
the  writ,  he  takes  no  title  as  against  creditors  of  the  vendor.^^* 
Biit  where,  after  an  assignment  for  the  benefit  of  creditors,  the 
assignor,  with  the  assent  of  the  assignee,  sold  part  of  the  goods, 
for  a  valuable  consideration,  and  delivered  possession,  and  an 
execution  had  been  left  with  the  sheriff,  between  the  assignment 
and  sale,  but  the  attorney  of  the  plaintiff  informed  the  intended 
purchaser  that  these  goods  would  not  be  levied  on,  the  sheriff 
taking  the  goods  is  a  mere  trespasser. ^°' 

25.  Goods  purchased  but  not  delivered. 

The  case  of  a  levy  upon  chattels  sold,  by  the  creditors  of  the 
.vendee,  presents  a  different  question;  whether  there  has  been 
such  a  transfer  of  the  property,  as  will  give  the  vendee  an  in- 
terest which  may  be  levied  on.  If  there  have  been  an  actual 
delivery  of  chattel,  it  may  be  levied,  on  by  the  creditors  of 
the  vendee,  whether  the  sale  were  absolute  or  conditional,  and 
whether  the  price  have  been  paid  or  not;^^'  whatever  will  au- 
thorize the  purchaser  to  take  possession,  without  committing  a 
trespass,  may  be  regarded  as  a  delivery.^^'  Where  the  vendor 
retains  possession,  but  the  price  is  in  part  paid,  the  chattel  may 
be  levied  on  by  the  vendee's  creditors,  and  on  paying  the  balance 
due  the  vendor,  the  purchaser  at  the  sheriff's  sale  acquires  the 
right  to  the  possession.^'"    So,  where  one  had  purchased  the  right 
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256  Reinheimer  v.  Hemingway,  35  Pa.  432. 

257  McElrath  v.  Kintzing,  5  Pa.  336. 

258  Martin  v.  Mathiot,  14  S.  &  R.  214;  Jenkins  v.  Eichelberger,  4 
W.  121 ;  Rose  v.  Story,  i  Pa.  190 ;  Haak  v.  Linderman,  64  Pa.  499 ;  Heppe 
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to  quarry  and  remove  stone,  to  be  used  in  constructing  certain 
canal-locks,  the  quantity  to  be  estimated  in  the  locks,  and  to  be 
paid  for  at  a  certain  rate,  when  the  canal  contractors  should  be 
paid,  the  vendee  had  a  property  in  stone  quarried  by  him  under 
his  agreement,  but  not  removed,  which  might  be  levied  on.^*' 
Where  the  purchaser  of  machinery  for  his  mill,  which  had  been 
partly  delivered  and  set  up,  made  a  written  agreement  with  the 
vendor,  that  the  machinery  and  boilers  were  the  property  of  the 
vendor,  and  the  latter  agreed  to  leave  them  where  they  were, 
for  three  months,  in  order  to  give  the  vendee  time  to  make  an 
arrangement  with  his  creditors,  and  in  the  event  of  his  inability 
to  do  so,  then  the  vendor  was  to  be  left  to  his  legal  remedy  for 
the  machinery  already  furnished,  or  to  tTie  removal  of  the  same, 
at  his  option,  it  was  held,  that  the  vendor's  property  was  not 
divested  by  a  sheriff's  sale  of  the  articles,  under  an  execution 
against  the  vendee.^"^  A  contract  for  the  purchase  of  chattels 
by  one,  as  agent  for  another,  which  is  subsequently  rescinded, 
by  tacit  consent  of  all  parties,  and  a  new  and  binding  sale  of  the 
goods  made  by  the  agent  to  a  third  party,  while  they  are  in 
transitu,  vests  no  property  in  the  first  vendee  or  in  the  agent, 
and  does  hot  render  the  property  liable  to  execution  against 
either. ''"'  Evidence  of  fraudulent  sales  of  other  property  by  the 
parties  interested  in  that  in  controversy,  is  inadmissible  to  im- 
peach its  validity. '^'^ 

Goods  acquired  by  the  deferidant  subsequent  to  the  return-day 
of  the  execution  are  not  covered  by  the  original  levy,  and  a  levy 
cannot  be  made  on  them  under  the  writ  which  has  then  ex- 
pited.^^'' 

26.    Confusion  of  goods. 

Although  it  is  well  settled,  that  he  who  wilfully  intermixes 
his  goods  with  those  of  another,  cannot  recover  them  or  their 
value  from  the  other  party,  if  it  be  impossible  to  distinguish 
and  separate  them,  yet,  where  there  is  evidence  of  fraudulent 
conduct  between  two  parties,  in  regard  to  the  creditors  of  one 
of  them,  an  improper  intermixture  of  their  goods  by  the  party 

261  Watts  V.  Tibbals,  6  Pa.  447. 

262  Shell  V.   Haywood,    16   Pa.   523. 

263  Huntzinger  v.  Harper,  44  Pa.  204.  Where  the  same  thing  is 
sold  to  two  different  persons,  by  contracts  equally  valid,  and  the  second 
vendee  is  ignorant  of  the  first  sale,  he  who  first  obtains  the  possession, 
is  entitled  to  the  property.    Winslow  v.  Leonard,  24  Pa.  14. 

264  Huntzinger  v.  Harper,  44  Pa.  204. 

265  Farrell  v.  Copeland,  18  W.  N.  C.  94. 
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indebted,  acting  as  the  agent  of  the  other,  cannot  be  taken  ad- 
vantage of,  nor  disavowed,  by  the  principal,  in  a  contest  with  a 
bona  fide  execution-creditor  of  the  party  by  whom  the  inter- 
mixture was  made;  as  to  such  creditors,  the  colluding  parties 
are  one.^**  Where  an  agent  converts  to  his  own  use  goods  in- 
trusted to  his  care,  or  misapplies  them,  the  principal  does  not 
thereby  acquire  title  to  like  goods  of  the  agent,  as  in  the  case  of 
confusion  of  goods ;  and,  therefore,  where  a  stranger  to  the  writ, 
claiming  property  in  the  goods  levied  on,  can  find  none  that  he 
can  identify  by  marks  or  otherwise,  but  claims  a  like  number 
of  similar  goods  out  of  the  bulk,  on  an  issue  framed  to  try  the 
title,  he  is  bound  to  show  that  his  goods  were  among  the  property 
levied  on ;  it  is  not  enough  for  him  to  rely  upon  the  fact,  that  his 
similar  goods  had  been  wrongfully  appropriated  by  the  defendant 
in  the  execution. ^^'  If  the  sheriff  knew,  at  the  time,  that  a  por- 
tion of  the  goods  levied  on  had  never  belonged  to  the  defendant 
in  the  execution,  he  would  be  liable  as  a  trespasser,  as  to  such  ad- 
ditional goods,  unless  he  gave  the  owner  notice  or  permission 
to  remove  them ;  if  the  sheriff  did  not  know  that  fact,  the  alleged 
owner,  in  order  to  render  him  liable  as  a  trespasser  as  to  such 
goods,  should  have  notified  him  of  the  fact,  and  such  notice  should 
be  specified,  where  the  owner  knew  what  goods  had  been  levied 
on;  but  where  he  did  not  know  what  precise  goods  had  been 
seized,  a  general  notice  to  the  sheriff  would  be  sufficient  to  put 
him  on  inquiry.^'^  But  where  the  goods  of  one  of  several  de- 
fendants are  seized  in  the  possession  of  others  of  them,  and  are 
advertised  and  sold  as  their  property,  the  sale  divests  the  owner's 
interest,  and  the  officer  is  not  a  trespasser.^*'  On  the  other 
hand  where  a  bona  fide  vendee  of  personal  property  for  a  val- 
uable consideration  takes  possession  under  his  purchase,  and 
subsequently  the  vendor,  forcibly  and  without  right,  repossesses 
himself  of  the  property,  such  tortious  possession  does  not  make 
it  subject  to  levy  by  the  creditors  of  the  vendor.^°°» 

266  McDowell  V.  Rissell,  37  Pa.  164. 

267  Wood  V.  Fales,  24  Pa.  246.  The  fact  that  the  plaintiff's  goods 
have  been  commingled  with  similar  goods  of  the  defendant,  by  the 
wrongful  act  of  a  third  party,  is  not  necessarily  a  bar  to  a  replevin. 
Wilkinson  v.   Stewart,  85   Pa.  255. 

268  Helfriqh  y.  Stem,  17  Pa.   143. 

269  Swires  v.  Brotherline,  41  Pa.  135. 

269a  Post  V.  Berwind- White  Coal  Mining  Co.,  176  Pa.  297, 
29 
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27.    Goods  belonging  to  defendant's  wif^. 

The  married  woman's  acts  of  1848,""  1855,""  1872,"^  1887"" 
and  1893"'*  protected  her  property  from  her  husband's  creditors. 
Since  the  enactment  of  the  law  of  1848  all  property  purchased 
by  her  on  the  credit  of  her  separate  estate,  or  by  her  earnings 
or  profits  derived  therefrom,  or  with  the  proceeds  of  property 
thus  purchased,  is  not  liable  for  the  debts  of  her  husband,  and 
therefore  could  not  be  taken  on  execution  against  him."'  The 
act  of  1872  secured  her  separate  earnings  as  if  she  "were  a  feme 
sole."  Prior  to  this  act  if  she  had  no  separate  estate  she  could 
acquire  no  property  with  her  earnings  during  coverture.  She 
could  not  therefore  as  against  her  husband's  creditors  acquire 
property  on  her  individual  credit,  or  with  the  proceeds  of  her 
earnings,  and  if  she  did  acquire  it  it  might  be  taken  on  execution 
by  her  husband's  creditors.^'" 

Since  the  act  of  1887  a  married  woman  may  purchase  real  or 
personal  property  and  hold  it  as  against  the  creditors  of  her 
husband,  even  though  she  has  no  separate  estate.^'^  And  if  she 
engage  in  business,  like  an  unmarried  woman,  the  profits  accruing 
therefrom  cannot  be  seized  by  her  husband's  creditors.^'*  But 
a  deed  of  realty  to  her  in  the  absence  of  proof  that  it  was  a  gift 
to  her,  or  was  purchased  from  her  separate  estate,  will  be  pre- 
sumed to  have  been  made  in  the  interest  of  her  husband,  and 
therefore  may  be  taken  on  execution  by  his  creditors.^'" 

270  April  II,  P.  L.  536,  3  Purd.  §34,  p.  2446.  See  4  Vol.  Chap,  on  ac- 
tions by  and  against  particular  persons  for  a  further  consideration  of  this 
subject,  also  this  Chap.,  §39. 

271  May  4,  P.  L.  430,  2  Purd.  §§5,  6,  p.  1663. 

272  April  3,  1872,  P.  L.  3S>  3  Purd.  §57,  p.  2456. 

273  June  3,  P.  L.  332. 

274  June  8,  P.  L.  344.  3  Purd.  §§35,  42,  p.  2449. 

27s  Rogers  v.  McDonell,  134  Pa.  424;  Shuster  v.  Kaiser,  in  Pa. 
215;  Tibbins  v.  Jones,  4  At.  383;  Sigbee  v.  Bowen,  91  Pa.  149;  Brown  v. 
Pendleton,  60  Pa.  419;  Rush  v.  Vought,  55  Pa.  437. 

276  Bucher  v.  Ream,  68  Pa.  421;  Bower's  Appeal,  68  Pa.  421;  Curry 
V.  Bott,  S3  Pa.  400;  Milne  v.  Henry,  40  Pa.  352;  Robinson  v.  Wallace, 
39  Pa.  129;  Hallowell  v.  Horter,  35  Pa.  375;  Blum  v.  Ross,  116  Pa.  163. 

277  Bollinger  v.  Gallagher,  170  Pa.  84;  Campe  v.  Home,  158  Pa.  508; 
Evans  V.  Evans,  155  Pa.  572;  Taylor's  Estate,  4  Dist.  691. 

278  Walter  v.  Jones,  148  Pa.  589;  Fritchey  Lumber  Co.  v.  Isenberg 
Milling  Co.,  19  Super.  Ct.  321;  Wayne  v.  tewis,  I  Mona.  305;  Phillips 
v.  Hall,  160  Pa.  60. 

279  Hunter  v.  Baxter,  210  Pa.  72. 
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She  is  entitled  to  the  natural  increase  01  her  separate  estate  free 
of  the  claim  of  her  husband  or  of  his  creditors;^'"  and  if  they 
expend  labor  on  her  farm  they  have  no  legal  claim  to  the  re- 
sultant products. ^'^  Likewise,  property  purchased  by  her  with 
the  profits  of  trade  in  which  she  is  engaged  is  not  subject  to  the 
execution  of  her  husband's  creditors  f^'^  nor  is  property  acquired 
by  her  in  part  by  money  raised  on  credit,  and  in  part  by  money 
repaid  to  her  by  her  husband,  who  had  borrowed  it.^^^  Nor  does 
the  management  of  her  business  by  her  husband  for  her  confer 
any  additional  rights  in  him  over  it,  or  secure  to  his  creditors 
any  rights  to  it.^^*  And  if  she  puts  her  own  money  in  a  money 
drawer  belonging  to  her  husband  and  afterwards  takes  it  out  and 
purchases  goods  with  it  they  belong  to  her  and  cannot  be  taken 
by  his  creditors.^*"  A  mere  trespasser  taking  the  goods  has  no 
right  to  dispute  the  assertion  of  both  husband  and  wife  that  the 
goods  belong  to  her.^^*  And  when  a  constable  without  manual 
seizure  wrongfully  sells  the  goods  of  a  wife  as  the  property  of 
her  husband,  she  is  entitled  to  recover  their  value  at  the  time 
of  the  sale.^'^  Again,  in  an  action  of  slander  against  a  married 
woman  without  the  joinder  of  her  husband  as  a  party  defendant, 
there  can  be  no  levy  on  his  property  under  an  execution  on  a 
judgment  against  her  in  default  of  having  a  separate  estate.^'' 

If  a  husband  has  permitted  his  wife  to  acquire  chattels  by  her 
own  labor,  or  by  a  gift  from  himself  or  another,  a  subsequent 
voluntary  assignee  for  the  benefit  of  the  husband's  creditors 
cannot  impeach  her  title;  though  the  creditors  themselves  might 
do  so.^^'  Where  a  resident  of  Missouri  transferred  to  a  trustee 
for  his  wife,  under  the  law  of  the  state,  all  his  household  furniture, 
and,  having  afterwards  moved  to  Pennsylvania  and  contracted 
debts,  the  wife's  title  was  contested  by  his  creditors;  and  it  was 

280  Spering  v.  Laughlin,   113   Pa.  209;   Welsh  v.   Kline,  57  Pa.  428; 
Manderbach  v.  Mock,  29  Pa.  43. 

281  Holcomb  V.  People's  Sav.  Bank,  92  Pa.  338. 

282  Rafferty  v.  Moser,  2  Montg.  113. 

283  Roth   V.   Mauger,    I    Montg.   70. 

284  Maloney's  Estate,   17  Phila.  492. 
.285    Kingsbury  v.  Davidson,   112  Pa.  380. 

286  Hoar  V.  Axe,  22  Pa.  381.    And  see  Keichline  v.  Keichline,  54  Pa. 
7S- 

287  Mansfield  v.  Bell,  24  Super.  Ct.  447. 

288  Deardorff  v.  Pepple,  16  Dist.  829. 

289  Rogers  v.  Fales,  5  Pa.  158. 
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held,  that  as  she  owned  the  property  in  Missouri,  she  would  still 
own  it,  after  moving  into  Pennsylvania,  and  that  creditors  could 
avoid  her  title  only  by  showing  that  the  transaction  was  intended 
as  a  fraud  upon  them.'"" 

The  conveying  of  goods  by  the  husband,  for  a  nominal  con- 
sideration, to  a  trustee  in  trust  for  the  benefit  of  the  wife,  just 
before  or  at  the  time  of  engaging  in  a  hazardous  business,  is  not 
necessarily  a  fraud  as  to  future  creditors,  but  only  so,  if  conveyed 
with  an  intent  to  protect  the  goods  from  their  grasp;  and  the 
jury  are,  generally,  to  judge  of  the  intent  from  such  badges  as 
the  transaction  wears.^°^ 

28.    Partnership  goods,  (g) 

Under  an  execution  against  one  partner,  the  sheriff  cannot 
sell  the  goods  of  the  partnership,  but  only  the  interest  of  the  de- 
fendant in  the  partnership  effects  ;^°^  and  such  interest  can  be 
made  available  only  by  an  account  between  the  partner  and  the 
partnership,  and  it  is  an  item  in  such  account  that  enough  must 
be  left  for  the  partnership  debts. ^°^  The  right  to  confine  the 
purchaser  to  his  interests  in  the  surplus,  belongs  to  the  remaining 
partners,  and  may  be  insisted  on  or  waived  by  them,  at  their 
pleasure;  the  creditors  of  the  firm  cannot  enforce  it.^"*  Where 
some  of  the  members  of  the  partnership  plaintiff  are  also  mem- 
bers of.  the  partnership  defendant,  the  execution  cannot  be  levied 
on  the  separate  property  of  one  member  of  the  defendant  firm.^°' 

Where  a  business  is  conducted  in  the  name  of  an  individual 
partner,  and  he  obtains  credit  on  the  faith  of  the  ownership  of 
the  property,  it  may  be  taken  in  execution  for  his  debt."'*  As 
a  partnership  is  a  distinct  entity  and  the  joint  effects  belong  to 
it  and  not  to  the  several  partners,  levies  on  partnership  effects 
for  the  several  debts  of  the  individual  members  create  no  lien 

g    4  Vale  9588;  7  Vale  20257. 

290  Reid  V.  Gray,  37  Pa.  508. 

291  Larkin  v.  McMulIin,  49  Pa.  29. 

292  Smith  V.  Emerson,  43  Pa.  461 ;  Bogue  v.  Steel,  i  Phila.  90 ;  White 
V.  Rech,  171  Pa.  82;  Oliver's  Estate,  136  Pa.  43;  Durbarrow's  Appeal, 
84  Pa.  404 ;  4  Vale  9589.  This  is  now  regulated  by  act  8  April,  1873 ;  P. 
L.  6s,  3  Purd.  §9,  p.  3460,  which  is  merely  declaratory  of  the  existing 
law. 

293  Baker's  Appeal,  21  Pa.  76. 

294  Baker's  Appeal,  21  Pa.  76. 

29s    Tassey  v.  Church,  6  W.  &  S.  465.  i^  ,, 

296    Callender  v.  Robinson,  96  Pa.  454. 
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and  are  nugatory,  the  seizure  is  a  trespass  and  legally  void.^^^ 
A  levy  therefore  made  under  an  execution  against  a  partner- 
ship on  partnership  property,  though  after  a  levy  on  the  same 
property  on  executions  against  the  several  members,  creates  a 
valid  lien.^^* 

A  levy  can  be  made  on  partnership  property  and  it  can  be  sold 
under  an  execution  against  an  individual  member  of  the  firm, 
if  the  execution  is  for  a  firm  debt.  And  on  the  distribution  of 
the  money  paid  into  court  a  creditor  may  show  that  an  exe- 
cution against  individuals  was  for  a  partnership  debt,  and  that 
the  debtors  were  members  of  the  partnership.^'" 

The  authority  of  a  partner  to  confess  a  judgment  against  the 
firm  stands  on  no  higher  plane  than  his  authority  to  assign  the 
firm  property  for  the  benefit  of  creditors.  Execution  creditors 
on  judgment  confessed  against  the  firm  by  one  of  the  partners 
are  not  therefore  in  a  position  to  call  in  question  a  prior  assign- 
ment executed  for  the  firm  by  the  same  partner.^"" 

29.    Corporation  property. (h) 

The  property  of  a  corporation  in  actual  use  for  the  purpose 
prescribed  by  its  charter  is  not  liable  to  levy  apart  from  the 
franchise  of  the  company  ;^°^  but  any  property  not  needed  to 
fulfill  its  corporate  franchise  may  be  taken.^"^  Under  an  exe- 
cution against  a  corporation  (municipal  corporations  excepted), 
the  sheriff  may  levy  upon  any  of  its  personal  property,  or  may 
take  so  much  current  coin,  as  he  may  find,  sufficient  to  satisfy 
the  debt,  interest  and  costs.^"^  But  under  an  ordinary  fi.  fa.,  he 
cannot  take  such  personal  property,  as  cars,  rails,  &c.,  as  is 
necessary  to  carry  on  its  operations,  as  against  a  mortgagee  of 

h    4  Vale  9580;  2  Vale  4306. 

297  Richard  v.  Allen,  117  Pa.  199;  Doner  v.  Stauffer,  i  P.  &  W.  198. 
See  Union  Pottery  Co.  v.  Ginder,  2  Lane.  I,.  Rev.  345. 

298  Richard  v.  Allen,  117  Pa.   199. 

299  In  re  McHose  Fund,  10  Montg.  47.  See  Union  Pottery  Co.  v. 
Ginder,  2  Lane.  L.  Rev.  345. 

300  Hodenpuhl  v.  Hines,  160  Pa.  466. 

301  Mausell  v.  New  York,  Chicago  &  St.  Louis  R.  Co.,  171  Pa.  606; 
Bell  V.  Wood,  181  Pa.  17s;  Smith  v.  Altoona  &  Philipsburg  R.  Co.,  182 
Pa.  139;  Boyd's  Appeal,  15  At.  736,  affg.  44  L.  I.  252;  Johnson  v.  Miller, 
174  Pa.  605.    See  §  relating  to  sale  of  corporate  property. 

302  Phila.  &  Reading  R.  Co.'s  Appeal,  3  At.  838;  East  Side  Bank  v. 
Columbus  Tanning  Co.,  170  Pa.  i. 

303  Act  16  June,  1836,  §72,  P.  L.  772,  i  Purd.  §§184-187,  p.  825. 
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the  road  and  franchises  of  an  insolvent  railroad  company.'"*  And 
if  a  judgment  is  obtained  on  unpaid  coupons  of  a  bond  secured 
by  a  corporation  mortgage  execution  will  not  be  permitted  to 
issue  against  the  corporate  property  conveyed  to  the  trustee  under 
the  mortgage."'^  But  the  act  of  1870^°*  gives  a  plaintiff,  in  ad- 
dition thereto,  the  right  to  issue  a  special  fi.  fa.,  commanding  the 
sheriff  to  seize  and  sell  any  personal,  mixed  or  real  property, 
franchises  and  rights  of  such  corporation,  which  will  convey  a 
good  title  to  the  purchaser  thereof,  subject  only  to  the  rights 
of  an  existing  mortgagee  of  the  same  property,  at  the  time  of 
the  levy.  The  franchises  of  a  railroad  company  may  be  sold  on 
a  fi.  fa.,  issued  under  thi.s  act,  without  a  prior  return  of  nulla 
bona  to  a  writ  under  the  act  of  1836.^°^  But  the  preliminary  de- 
mand of  payment,  at  the  office  of  the  company,  during  the  usual 
office-hours,  required  by  the  latter  statute,  is  still  required;*"' 
and  where  a  canal  company  is  incorporated  by  two  different 
states,  the  franchises  of  that  part  of  it,  which  are  situated  in 
this  state,  cannot  be  sold  under  a  fi.  fa.,  by  virtue  of  the  act  of 
i87o."'» 

30.     Fixtures,  (i) 

a.     Put  up  by  owner, 

Where  a  defendant  is  the  owner  both  of  the  land  and  fixtures, 
the  question  is,  whether  the  fixture  is  to  levied  on  as  real  or  as 
personal  estate.  The  general  rule  is,  that  the  machinery  of  a 
manufactory,  which  is  necessary  to  make  it  a  manufactory,  will 
pass  by  a  sheriff's  sale  of  the  land.'^°  So,  where  the  instrument 
or  utensil  is  an  accessory  to  anything  of  a  personal  nature,  as  to 
the  carrying  on  of  a  trade,  it  is  to  be  considered  as  a  chattel; 
but  where  it  is  a  necessary  accessory  to  the  enjoyment  of  the  in- 

i    4  Vale  9467;  4  Vale  10388. 

304  Loudenschlager  v.  Benton,  3  Grant  384;  Covey  v.  Pittsburg,  Fort 
Wayne  &  Chicago  Railroad  Co.,  3  Phila.  173, 

305  Western  Pa.  Hospital  v.  Mercantile  Library  Hall  Co.,  189  Pa. 
269;  Railways  Co.  General  v.  Newton  Electric  St.  R.  Co.,  32  C.  C.  38. 

306  Act  7  April,  1870,  P.  L.  58,  I  Purd.  §190,  p.  826. 

307  Williams  v.  Lawrenceville  &  Evergreen  Pass,  R.  Co.,  21  P.  L. 
J.  187. 

308  Fox  V.  Hempfield  Railroad  Co.,  18  P.  L,.  J.  148;  Smith  v.  Altoona 
&  Phillipsburg  R.  Co.,  182  Pa.  139. 

■  309    Graham  v.  Pennsylvania  &  Ohio  Canal  Co.,  3  Pitts.  341. 

310  Oves  v.  Oglesby,  7  W.  106;  Voorhis  v.  Freeman,  2  W.  &  S.  116; 
Pyle  V.  Pennock,  2  W.  &  S.  39°;  Christian  v.  Dripps,  28  Pa.  271. 
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heritance,  it  is  to  be  considered  a  part  of  the  inheritance  ;'^^  and 
the  fragments  of  a  building,  blown  down  by  a  tempest,  are  not 
thereby  converted  into  personalty,  but  pass  to  the  pur- 
chaser of  the  realty  at  a  sheriff's  sale.*"  But  gas-fixtures,  such 
as  chandeliers  and  sidebrackets,  put  up  and  attached  to  the  gas- 
pipes  by  the  owner  of  the  premises,  are  mere  personal  property, 
not  fixtures  in  the  proper  sense  of  the  term,  and  do  not  pass  by 
a  sheriff's  sale  of  the  real  estate.^'*  Fixtures,  however,  by  agree- 
ment of  plaintiff  and  defendant,  where  there  is  no  party  injured 
by  such  agreement,  may  be  sold  under  an  execution  as  personal 
property;*^*  and  where  there  are  prior  judgments  against  the 
land,  an  execution-creditor  who,  with  the  assent  of  the  owner, 
has  levied  on  and  sold  the  machinery  as  personalty,  is  entitled 
to  the  proceeds  of  the  sale,  although  the  purchaser  at  such  sale 
buys  at  his  own  risk,  and  will  get  no  title,  if  the  machinery  be  not 
personalty  ;^^°  and  although  the  machinery  of  a  cotton-mill  is 
part  of  the  realty,  yet,  by  the  agreement  of  the  owner  and  lien- 
creditors,  it  may  be  detached,  and  converted  into  personalty; 
and  if  this  have  been  done,  it  will  not  pass  under  a  sheriff's  sale 
of  the  freehold.*"  So,  where  the  sheriff  sold  the  machinery  in 
a  mill,  under  a  fi.  fa.,  with  the  verbal  consent  of  the  owner  of  the 
land,  and  the  purchaser  paid  the  price  and  took  possession,  his 
title  is  good  against  a  subsequent  vendee  of  the  land,  before  actual 
severance. *^^  A  planer  and  lath  in  a  machine  shop  and  a  wood- 
planer  in  a  saw  mill  attached  only  by  a  removable  belting  are 
part  of  the  reality  as  between  the  owner  and  an  execution 
creditor.*^* 

Where,  however,  after  the  entry  of  a  judgment  against  the 
owner  of  land,  he  sold  a  fixture,  and  then  sold  the  land  to  an- 
other person,  with  notice  of  the  previous  sale  of  the  fixture,  and 

311  Olympic  Theatre,  2  Bro.  285;  Potter  v.  Cromwell,  40  N.  Y.  287; 
Voorhees  v.  McGinnis,  48'  N.  Y.  278. 

312  Rogers  v.  Gilinger,  30  Pa.  185.  A  house  erected  on  the  land  of 
another  becomes  part  of  the  realty.  Cohick  v.  George,  2  Am.  L.  J.  257. 
But  see  Meigs'  Appeal,  62  Pa.  28;  Thropp's  Appeal,  60  Pa.  395. 

313  Vaughen  v.  Haldeman,  33  Pa.  522;  Shaw  v.  Lenke,  i  Daly  487; 
McKeage  v.  Hanover  Fire  Insurance  Co.,  16  Hun  239. 

314  Piper  V.  Martin,  8  Pa.  206 ;  White's  Appeal,  10  Pa.  252. 

315  Hutchman's  Appeal,  27  Pa.  209. 

316  Harlan  v.  Harlan,  20  Pa.  303. 

317  Mitchell  V.  Freedley,  10  Pa.  198. 

318  Bradley  v.  Ritchie,  12  Dist.  658. 
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the  fixture  was  never  actually  delivered,  but  was,  in  a  short 
time,  re-annexed  to  the  freehold,  and  continued  to  be  so  used, 
and  subsequently,  the  vendee  of  the  land  became  the  purchaser 
at  the  sheriff's  sale,  under  the  judgment,  he  thereby  became  the 
owner  of  the  fixture ;  nor  was  his  title  as  sheriff's  vendee  affected 
by  his  knowledge  of  the  sale  of  the  fixture,  nor  by  his  own  pre- 
vious admissions  that  it  belonged  to  the  purchaser,  there  being 
no  contract  or  consideration  for  such  agreements,  which  would 
preclude  him  from  acquiring  such  title  as  a  stranger  might  have 
acquired  by  a  purchase  at  sheriflf's  sale.^^°  It  had  been  previous- 
ly held,  that  a  sale  of  a  fixture,  by  the  owner  of  land  bound  by  a 
judgment,  accompanied  by  actual  severance,  passed  the  property, 
divested  of  the  lien  of  the  judgment;'^"  and  where  there  was  no 
actual  severance  of  the  fixture,  until  after  the  sheriff's  sale  of 
the  land  on  the  prior  judgment,  the  assent  of  the  purchaser  of 
the  land,  who  was  plaintiff  in  the  judgment,  to  a  subsequent 
severance,  if  made  with  a  full  knowledge  of  his  legal  rights  as 
sheriff's  vendee,  would  bind  him.^^^  On  the  other  hand,  the  sale, 
under  execution,  of  machinery  in  an  unfinished  grist-mill,  as  the 
personal  property  of  the  owner  of  the  mill,  will  not  prevent  the 
maker  of  the  machinery  from  showing  that  the  title,  and  right  to 
remove  it,  were  in  himself,  and  not  in  the  owner  of  the  mill.^^'' 

b.  By  mortgagor. 

A  mortgage  of  a  machine-shop  includes  all  its  fixtures  as  such, 
and  the  mortgagor  cannot  remove  them  to  the  injury  of  the 
mortgagee;  and  as  a  purchaser  of  a  fixture  from  a  mortgaged 
premises  is  affected  with  a  knowledge  of  the  existing  lien,  the  sale 
is  a  fraud  upon  the  mortgagee,  and  he  may  levy  on  the  fixture 
in  the  hands  of  the  vendee  ;^^'  and  when  the  incumbrances  are 
greater  than  the  value  of  the  property,  the  severance  of  the  en- 
gine and  machinery  by  the  owner,  is  a  fraud  upon  the  prior 
judgment-creditors,  such  as  a  court  of  equity  will  restrain  by 
injunction.^^* 

c.  By  lessee. 

If   the    defendant's    lessee    had    erected    the    fixtures,    it    is 

319  Heaton  v.  Findlay,  12  Pa.  304. 

320  Ross'  Appeal,  9  Pa.  494. 

321  Harlan  v.  Harlan,  20  Pa.  303. 

322  Shell  V.  Haywood,  16  Pa.  523. 

323  Hoskin  V.  Woodward,  45  Pa.  42. 

324  Witmer's  Appeal,  45  Pa.  455. 
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quite  evident,  that  a  question  between  the  tenant  and  judgment- 
creditors  of  the  landlord,  or  purchaser  at  sheriff's  sale  under  a 
judgment  against  the  landlord,  would  turn  upon  the  point  whether 
the  character  of  the  fixtures  be  such  that,  as  between  landlord 
and  tenant,  the  latter  would  have  the  right  to  remove  them.^^° 
Thus,  a  boiler  and  steam-engine,  put  up  by  a  tenant,  for  trade 
purposes  are  movable  fixtures.'^*  Where  a  tenant  puts  in  fixtures 
or  conveniences  for  his  own  comfort,  there  is  no  presumption 
that  they  were  intended  to  be  left  as  permanent  improvements.'^' 
But  a  trade  fixture,  put  in  by  a  tenant,  may  become  irremovable, 
if  such  appear  to  have  been  the  intention  of  the  parties  :^^*  thus, 
a  steam-boiler  was  held  not  to  be  removable  by  a  tenant,  under  a 
lease  which  provided  that  improvements  should  not  be  re- 
moved.^^* 

Where  the  defendant  is  lessee,  fixtures  erected  by  him,  during 
his  term,  and  removable  by  him,  at  its  expiration,  are  personalty, 
and  subject  to  levy  and  sale  in  execution  by  his  creditors.^'" 
Such  is  a  steam-engine  set  up  and  used  by  the  lessee  for  more 
advantageously  carrying  on  the  manufacture  of  salt;*''^  and  an 
engine-house,  partly  of  stone  and  partly  of  wood,  with  some 
foundations  for  a  steam-engine,  erected  by  the  tenant  for  years, 
for  the  use  of  a  coal-mine,  he  having,  by  the  terms  of  his  lease, 
the  privilege  of  removing  all  fixtures,  at  the  expiration  of  his 
term;''"  and  buildings  and  machinery  for  the  manufacture  of 
shovels.'^'  The  tenant,  however,  must  exercise  the  right  of  re- 
moval, before  the  expiration  of  his  term,'"*  or  a  forfeiture  of 

325  See  Elwes  v.  Mawe,  i  Sm.  Lead.  Cas.  215,  Am.  Notes. 

326  Hey  V.  Bruner,  61  Pa.  87;  Heffner  v.  Lewis,  73  Pa.  302. 

327  Seeger  v.  Pettit,  ^^  Pa.  437. 

328  Jermyn  v.  Dickson,  3  Luz.  L,.  R.  100. 

329  Agnew  V.  Whitney,  10  Phila.  ^^. 

330  Church  V.  Griffith,  9  Pa.  118;  White's  Appeal,  10  Pa.  252.  And  the 
execution-creditor  will  be  entitled  to  the  proceeds,  in  preference  to  a 
mechanics'  lien  claimant.     Ibid. 

331  Lemar  v.  Miles,  4  W.  330;  Hey  v.  Bruner,  61  Pa.  87.  It  does  not 
alter  the  case,  that  by  the  terms  of  the  lease,  the  fixture,  in  a  certain 
event,  which  did  not  actually  occur,  was  to  become  the  property  of  the 
landlord.  Lemar  v.  Miles,  4  W.  330.  And  see  Heffner  v.  Lewis,  73  Pa. 
302. 

332  White's  Appeal,  10  Pa.  252. 

333  Church  v.  Griffith,  9  Pa.  118. 

334  White  V.  Arndt,  i  Wh.  91;  Overton  v.  Williston,  31  Pa.  155. 
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his  lease.''"  And  if  a  tenant,  who  has  erected  a  removable 
building,  surrender  the  lease,  in  consideration  of  a  lease  of  the 
rent  due,  the  landlord's  title  will  prevail  over  an  execution- 
creditor,  who  had  previously  levied  upon  the  building,  of  which 
the  lessee  had  no  notice.'" 

31.  Growing  crops. 

Grain  growing  is  personalty,  and  may  be  levied  on  and  sold 
as  such,  and  the  proceeds  will  go  to  the  execution-creditor,  not 
to  a  prior  judgment-creditor;"'  nor  will  the  property  in  growing 
grain  pass  by  a  sheriff's  sale  of  the  land."*  And  under  a  levari 
facias  on  a  mortgage  (the  land  being  liable  for  the  debt),  the  sheriff 
cannot  levy  on  and  sell  growing  grain."*  Where  a  husband,  in 
fraud  of  his  creditors,  conveys  his  life-estate  in  land  held  in  right 
of  his  wife,  the  creditors  may  levy  on  the  growing  crops  as  his 
property.'*" 

32.  Chattels  real. 

A  lease  for  years  may  be  sold  on  a  fieri  facias,  without  inqui- 
sition and  condemnation,  that  is,  as  personal,  and  not  real  prop- 
erty;'" but  not  a  lease  pur  autre  vie;"^  it  is  a  freehold  of  in- 
heritance. And  where  tenant  for  years  assigns  his  lease,  to  take 
effect  at  a  future  day,  before  judgment  entered  against  him, 
though  the  assignment  in  futuro  passes  the  property,  yet  his 
remaining  interest,  prior  to  the  day  when  the  assignment  should 
take  effect,  is  the  subject  of  levy  and  sale ;  and  so  is  his  interest 
in  the  valuation  of  the  buildings  at  the  expiration  of  the  term.'*' 
And  a  lessee's  interest  in  either  personal  or  real  estate  may  be 
taken  in  execution.'**    An  interest  in  growing  timber  where  no 

335  Davis  v.  Moss,  38  Pa.  346. 

336  Thropp's  Appeal,  70  Pa.  395. 

337  Stambaugh  v.  Yeates,  2  Rawle  161;  Gordon  v.  Gordon,  45  Super. 
Ct.  95.    See  §355- 

338  Myers  v.  White,  i  R.  353. 

339  Myers  v.  White,  i  R.  353. 

340  Stehman  v.  Huber,  21   Pa.  260. 

341  Dalzell  V.  Lynch,  4  W.  &  S.  256;  Sower  v.  Vie,  14  Pa.  99;  Williams 
V.  Downing,  18  Pa.  60;  Sterling  v.  Commonwealth,  2  Grant  162;  Kile  v. 
Giebner,  114  Pa.  381. 

342  Commonwealth  v.  Allen,  30  Pa.  49. 

343  Williams  v.  Downing,  18  Pa.  60. 

344  Lindsay  v.  Fuller,  10  W.  147. 
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immediate  severance  is  contemplated,  may  be  taken  in  execution 
and  sold  as  real  estate.'*" 

33.    Real  property. 

There  are  two  cardinal  points  of  difference  between  execution 
of  land  under  our  statutes,  and  execution  of  it  under  the  statute 
of  Westeminster  II.  In  England,  for  execution  purposes,  a  judg- 
ment binds  the  lands  as  a  specific  thing ;  but  with  us,  the  debtor's 
title  or  estate  in  it  is  bound,  without  regard  to  whether  he  was 
seised  or  disseised,  at  the  time  of  the  rendition ;  there,  an  owner 
disseised  is  not  the  tenant  of  the  freehold,  or,  in  contemplation 
of  law,  an  owner  at  all,  his  estate  being  turned  to  a  mere  right, 
which  cannot  be  bound  as  a  subject  of  execution;  here,  whether 
the  debtor  were  seised  or  disseised,  a  judgment  binds  every  im- 
mediate interest  vested  in  him  which  amounts  to  an  estate,  per- 
fect or  incohoate;  again,  land  is  taken  in  execution,  under  the 
English  statute,  and  delivered  specifically  to  the  creditor,  to  make 
satisfaction  by  the  profits  of  it,  without  regard  to  the  debtor's 
title;  under  our  statutes,  the  sheriff  sells,  not  the  land  as  the  in- 
contestible  property  of  the  debtor,  but  his  estate  in  it,  or  title  to 
it,  as  chattel,  and  at  the  risk  of  the  purchaser,  who  takes  his 
chance  of  recovering  on  it  against  whomsoever  may  be  in  posses- 
ion under  an  adverse  title.^''^ 

"Any  interest,  or  supposed  interest,  of  a  defendant  in  lands 
may  be  sold  by  a  judgment  creditor,  and  its  validity  tested  by 
ejectment."^"  All  possible  titles,  contingent  or  otherwise,  in 
lands,  where  there  is  a  real  interest,  whether  legal  or  equitable, 
may  be  taken  in  execution;'**  such  as,  a  vested  remainder  in 
tail,'*"  or  a  rent-charge,'°°  or  any  other  legal  or  equitable  inter- 
est in  lands'^' —  as,  an  executory  devise,'"^  ox  the  interest  of  a 

345  Wilson  v.  Douglass,  lO  W.  N.  C.  527. 

346  Mitchell  V.  Hamilton,  8  Pa.  488. 

347  Clark,  J.,  Davis  v.  Michener,  106  Pa.  39s,  397. 

348  Humphreys  v.  Humphreys,  2  Dall.  223;  Thomas  v.  Simpson,  3 
Pa.  60;  Drake  v.  Brown,  68  Pa.  223.  A  husband's  interest  in  his  wife's 
real  estate,  as  tenant  by  the  courtesy  initiate,  cannot  be  taken  in  execu- 
tion, during  the  lifetime  of  the  wife.  Act  i  April,  1863,  P.  L.  212,  2  Purd. 
§63,  p.  2460. 

349  Humphreys  v.  Humphreys,  2  Dall.  223. 

350  Hurst  V.  Lithgrow,  2  Yeates  24. 

351  Shaupe  V.  Shaupe,  12  S.  &  R.  12;  Streaper  v.  Fisher,  I  R.  162; 
Rickert  v.  Maderia,  i  R.  329. 

352  De  Haas  v.  Bunn,  2  Pa   337. 
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vendee  under  articles,  who  has  paid  part  of  the  purchase-money, 
and  taken  possession  of  the  land,  but  has  not  received  a  deed;^"' 
but  after  a  sale  of  unseated  lands  for  taxes,  and  the  expiration 
of  the  time  allowed  to  redeem,  the  former  owner  has  no  interest 
which  can  be  taken  in  execution  ;^°*  nor  does  it  matter,  that  the 
land  is  in  the  possession  of  a  stranger,  even  holding  under  an 
adverse  title,°°°  or  in  the  hands  of  defendant's  voluntary  assignee 
for  the  benefit  of  creditors  ;''*  and  though  the  assignment  of  land 
for  the  benefit  of  creditors  passes  the  legal  title,  which  is  not 
defeated  by  the  neglect  or  refusal  of  the  assignee  to  act,  but  vests 
in  those  appointed  by  the  court  to  execute  the  trust,  yet  a  trust 
results  to  the  debtor  by  operation  of  law,  which  entitles  him  to 
the  possession  of  the  property  remaining  unconverted,  and  is  such 
an  interest  as  may  be  bound  by  a  judgment  against  him,  and  may 
be  the  subject  of  levy  and  sale.^°'  The  lands,  however,  must  be 
situate  within  the  county  in  which  the  proceedings  are  had,  on 
which  the  process  was  issued. ^^* 
34.    Corporate  lands. (j) 

The  property  of  a  public  corporation,  necessary  to  the  exist- 
'  ence  and  maintenance  of  the  object  for  which  it  was  created,  is 
not  the  subject  .of  levy  and  sale;^°*  such  as  a  turnpike-road,^'" 
and  a  toll-house,  belonging  to  a  canal  company,  though  not  on 
the  ground  appropriated  as  the  site  of  the  canal  ;^*^  and  a  canal 
company,  by  entering  upon  land  and  digging  a  canal,  which  is 
never  used,  and  paying  damages  therefore  to  the  owner,  acquires 
no  right  to  the  soil,  but  merely  an  easement,  which  can  be  used 
by  the  company  alone,  and  is  not  subject  to  levy  and  sale  on 
execution.'"^    But  town-lots,  held  by  a  railroad  company,  are  not 

j    2  Vale  4306. 

353  Auwerter  v.  Mathiot,  9  S,  &  R.  397;  Russell's  Appeal,  15  Pa.  319. 

354  Church  v.  Riddle,  6  W.  &  S.  511. 

355  Jarrett  v.  Tomlinson,  3  W.  &  S.  114. 

356  Neel  V.  Bank  of  Lewistown,  11  Pa.  18;  Thomas  v.  Lowber,  14 
Pa.  438.  In  such  case,  the  title  will  be  decided  in  a  sr.bsequent  suit  be- 
tween the  sheriff's  vendee  and  the  assignee.    Ibid. 

357  Webb  v.  Dean,  21    Pa.  29. 

358  Kinter  v.  Jenks,  43  Pa.  445. 

359  Mausell  v.  New  York,  Chicago  &  St.  Louis  R.  Co.,  171  Pa.  606. 
See  §29. 

360  Ammant  v.  New  Alexandria  and  Pittsburg  Turnpike-road,  13  S. 
&  R.  210. 

361  Susquehanna  Canal  Co.  v.  Bonham,  9  W.  &  S.  27. 

362  Spear  V.  Allison,  20  Pa.  200. 
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included  in  a  mortgage  of  the  road,  "with  its  corporate  privileges 
and  franchises,"  unless  directly  appurtenant  to  the  railroad,  and 
indispensibly  necessary  to  the  enjoyment  of  its  franchises,  and 
consequently,  may  be  levied  on  and  sold  in  execution.^®^  The 
rule  does  not  apply  to  religious  corporations,  and  a  church,  with 
the  lot  on  which  it  is  built,  is  private  property,  and  subject,  in  the 
same  manner  as  other  private  property,  to  levy  and  sale  ;'**  but 
not,  perhaps,  the  burial-ground  attached  to  the  church.^^'  The 
lands  and  tenements  of  private  corporations  are  liable  to  exe- 
cution;'®" but  the  real  estate  of  a  municipal  corporation  cannot 
be  taken  in  execution.^'' 

35.    Land  not  subject  to  execution. 

The  interest  of  a  mortgagee  in  lands  is  not  liable  to  execution, 
before  foreclosure  of  the  equity  of  redemption ;'"'  nor  the  interest 
of  an  heir-apparent  f^^  and  the  creditors  of  one  possessing  a  gen- 
eral power  of  the  appointment  under  the  statute  of  uses,  cannot 
take  the  property  in  execution,  before  the  grantee  has  appointed 
it  to  his  own  use  ;'^°  so,  an  oral  bargain  for  the  purchase  of  real 
estate  does  not  vest  in  the  vendee  such  an  interest  as  may  be 
taken  in  execution,  unless  the  contract  be  partly  executed ;  and 
payment  of  purchase-money  is  not  a  part  execution  of  such  bar- 
gain;''^ but  delivery  of  possession,  in  pursuance  of  a  parol  con- 
tract, amounts  to  a  part  performance;'^^  so  also,  the  interest  of 
one  of  several  purchasers  of  land,  who  have  given  their  joint 
bonds,  representing  each  one's  share  of  the  purchase-money,  to 
one  of  their  number,  in  whom  the  legal  title  was  vested  as  their 
trustee,  is  not  the  subject  of  levy  and  sale,  where  he  has  paid  no 
portion  of  his  bond,  and  no  equity  arises  out  of  such  transaction, 

363  Shatnokin  Valley  Railroad  Co.  v.  Livermore,  47  Pa.  465. 

364  Presbyterian  Congregation  v.  Colt,  2  Grant  75. 
36s    Ibid. 

366  Act  of  1836,  §72,  P.  L.  774.  I  Purd.  §187,  p.  826. 

367  Wilson  V.  Commissioners  of  Huntingdon,  7  W.  &  S.  200;  Schaef- 
fer  V.  Cadwallader,  36  Pa.  126. 

368  Rickert  v.  Maderia,  i  R.  329;  Asay  v.  Hoover,  5  Pa.  35. 

369  Humphreys  v.  Humphreys,  i  Yeates  427. 

370  Shay  V.  Sessaman,  10  Pa.  433.  Otherwise,  if  an  estate  be  given, 
with  a  general  unrestricted  power  of  appointment.  Reformed  Presbyter- 
ian'Church  V.  Disbrow,  52  Pa.  219. 

371  Miller  "v.  Specht,  11  Pa.  449. 

372-  Reed  v.  Reed,  12  Pa,  I17;  Pough  v.  Good,  3  W.  &  S.  56. 
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tangible  for  a  judgment-creditor  to  seize  and  sell  f^  and  where  a 
partnership  is  established  to  deal  in  lands,  the  estate  of  a  single 
partner,  not  being  a  tenancy  in  common,  in  the  lands  themselves, 
but  only  a  resulting  interest  in  the  proceeds,  is  not  subject  to  levy 
and  sale  under  a  judgment  for  his  separate  debt.''*  So,  land 
bought  for  partnership  purposes,  and  paid  for  out  of  partnership 
funds,  is  partnership  property,  though  conveyed  to  the  partners, 
to  hold  as  tenants  in  common."'^  Land  that  has  been  con- 
demned for  public  use  cannot  be  taken  in  execution  ;''*  nor  prop- 
erty in  the  possession  of  a  receiver.^"  Under  the  act  of  1853^" 
the  lessee  of  a  colliery  may  mortgage  the  lease  itself,  together 
with  all  the  buildings,  fixtures  and  machinery.  The  property  thus 
covered  by  a  mortgage  and  in  actual  possession  of  a  trustee  can- 
not after  default  be  seized  and  sold  by  the  sheriff  on  a  writ  of 
fieri  facias  issued  by  a  judgment  creditor  of  the  mortgagor.*^' 

36.    Settlements  of  real  estate,  (k) 

By  a  doctrine  applied  with  great  liberality  in  this  state,  a  tes- 
tator or  grantor  may  so  settle  real  estate  as  to  secure  it  to  the  ob- 
ject of  his  bounty  free  from  the  execution.  In  the  first  case  in 
which  this  question  arose,  a  testator  directed  his  executors  to 
purchase  a  tract  of  land,  to  be  conveyed  to  them  in  trust  for 
his  son,  who  was  to  have  the  rents,  .issues  and  profits  thereof; 
but  the  same  not  to  be  liable  for  any  debts  contracted,  or  which 
might  be  contracted,  by  him ;  and  at  his  death,  the  land  to  vest  in 
the  heirs  of  his  body  in  fee;  and  if  he  should  die  without  heirs 
of  his  body,  then  the  land  to  vest  in  the  right  heirs  of  the  tes- 
tator; and  the  executors  purchased  land,  which  was  settled  ac- 
cording to  the  trusts  of  the  will :  it  was  held,  that  the  son  had  not 
such  an  interest  in  the  land  as  could  be  taken  in  execution,  and 
sold  for  his  debts.^'"    And  so,  in  a  subsequent  case,  a  testator 

k    4  Vale  10778. 

373  Deitzler  v.   Michler,  37   Pa.  82. 

374  Kramer  v.  Arthurs,  7  Pa.  165. 

375  Abbott's  Appeal,  50  Pa.  234;  Black  v.  Seipt,  34  L.  I.  66. 

376  Moore  v.  Barrett,  6  Phila.  204;  Bean  v.  Kulp,  7  Phila.  650. 

377  Robinson  v.  Ohio  &  Pennsylvania  R.  Co.,  2  Pitts.  257. 

378  April  5,  P.  L.  29s,  2  Purd.  §222,  p.  1198. 

379  Baker  v.  Atherton,  15  C.  C.  471. 

380  Fisher  v.  Taylor,  2  R.  33 ;  Holdship  v.  Patterson,  7  W.  547 ;  Ash- 
hurst  V.  Given,  S  W.  &  S.  323;  Eyrick  v.  Hetrick,  13  Pa.  488;  Schryock 
v.  Waggoner,  28  'Pa.  430;  Brown  v.  Williamson,  36  Pa.  338;  Reese  v. 
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devised  certain  lots  of  ground  to  his  son  in  fee,  and  by  the  last 
clause  of  the  will,  gave  the  same  to  trustees  in  fee,  in  trust,  dur- 
ing the  son's  natural  life,  to  pay  the  rents  arising  therefrom  to  the 
son,  or  his  appointees,  and  to  transfer  the  same,  at  the  son's 
death,  to  his  appointees  by  will,  or  in  default  of  such  appoint- 
ment, to  his  heirs  under  the  intestate  act,  with  power  to  sell  and 
re-invest  the  proceeds,  or  to  convey  to  the  son,  provided,  he 
should  be  relieved  from  embarrassment:  it  was  held,  that  the 
son  had  no  estate  in  the  land  liable  to  execution  under  a  fi.  fa.'*^ 

37.    Devises. 

A  devise,  to  testator's  son,  of  a  lot  of  ground,  at  a  valuation 
to  be  made  after  the  death  of  the  widow,  with  a  devise  of  the 
residue,  including  this  valuation,  to  all  the  children  (the  son  being 
one),  vests  an  interest  in  the  son,  which  may  be  levied  on  and 
sold.^*^  So,  a  devise  to  one  of  $1000  more  than  one-fifth  of 
testatrix's  whole  estate,  to  be  paid  out  of  the  remaining  four- 
fifths,  together  with  a  devise  of  such  four-fifths  to  other  heirs, 
passes  such  an  estate  to  the  first-named  devisee,  as  can  be  levied 
on  and  sold,  although  the  testatrix  directed  that  the  land  should 
not  be  sold  without  the  consent  of  all  the  heirs. ^^^  But  land  de- 
vised to  executors  to  be  sold,  and  the  proceeds  to  be  divided 
amongst  the  legatees,  is  not  the  subject  of  a  lien  or  execution 
against  the  legatees;  but  they  may  elect  to  take  the  land  instead 
of  its  proceeds,  and,  after  such  election,  it  becomes  the  subject 
of  lien,  and  may  be  sold  in  execution  f^*  but,  if  there  be  an  elec- 
tion, a  judgment-creditor  of  a  devisee  cannot  make  it.^^^  And 
a  devise  to  grandchildren,  "provided"  that  their  father  "have  the 
privilege  of  living  on  the  place  with  his  children  during  his  life," 
gives  but  a  license  to  the  father,  not  liable  to  judgment  and  exe- 
cution.^*' Where  a  testator  directed  that  the  residue  of  his 
estate,  except  a  house  devised  to  his  widow  till  his  son  should 
become  of  age,  should  descend  as  under  the  intestate  laws,  such 
interest  of  the  widow,  whether  under  the  interstate  laws  or  as 

Livingston,  41  Pa.  113;  Still  v.  Spear,  45  Pa.  168;  Rife  v.  Guyer,  59  Pa. 
593;  Keyser  v.  Mitchell,  67  Pa.  473;  Ashhurst's  Appeal,  77  Pa.  464. 

381  Vaux  V.  Parke,  7  Pa.  19.    And  see  Norris  v.  Johnston,  5  Pa.  287. 

382  Hart  V.  Homiller,  20  Pa.  248. 

383  Lentz  V.  Lamplugh,  12  Pa.  344. 

384  Stuck  V.  Mackey,  4  W.  &  S.  196. 

38s    Gally's  Estate,  6  Phila.  75 ;  s.  c.  51  Pa.  309. 
386    Calhoun  v.  Jester,  11  Pa.  474. 
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devisee,  is  the  subject  of  levy  and  judicial  sale."^  In  Pennsyl- 
vania, the  widow's  right  dower  is  something  more  than  a  mere 
right  of  action;  it  is  a  title  incohoate,  or  initiate  at  least,  an 
interest  repeatedly  ruled  to  be  subject  to  execution.'^'  A  convey- 
ance of  land  in  trust  for  the  grantor  and  wife  during  life,  re- 
mainder to  their  children,  cannot  be  avoided  by  a  subsequent 
creditor,  with  record-notice  of  the  trust-deed,  and  the  latter  can- 
not levy  on  and  sell  the  land,  on  the  ground  that  it  was  intended 
to  delay,  hinder  or  defraud  creditors.'*® 

38.    Fraudulent  conveyances.  (1) 

A  mere  expectation  of  future  indebtedness,  or  an  intent  to 
contract  debts,  not  coupled  with  a  purpose  to  convey  the  property, 
in  order  to  keep  it  from  the  reach  of  creditors,  is  not  within  the 
statute  of  13  Eliz.,  and  will  not  avoid  the  conveyance  as  to  subse- 
quent creditors ;'°"'  to  have  such  effect,  a  voluntary  deed  must  ap- 
pear to  have  been  made  in  contemplation  of  future  indebted- 
ness.'"^ The  rule  as  to  antecedent  creditors  is  more  stringent, 
and  a  voluntary  conveyance  made  by  one  who  is  at  the  time  in- 
debted, with  intent  to  delay,  hinder  or  defraud  creditors,  is  void 
as  to  them,  and,  in  general,  the  intent  will  be  presumed  from  the 
circumstance  that  the  grantor  is  indebted.'®^  So,  if  the  consid- 
eration be  greatly  inadequate  to  the  value  of  the  land,  it  is  evi- 
dence of  fraud  as  to  antecedent  creditors;'®'  but,  even  though 
the  consideration  be  adequate,  yet  the  existence  of  an  intention 
on  the  part  of  the  grantor  to  "delay,  hinder  or  defraud"  creditors, 
will  render  the  conveyance  void."*     The  mere  existence,  how- 

1    4  Vale  10685,  10726,  10732. 

387  Thomas  v.  Simpson,  3  Pa.  60. 

388  Ibid ;  Bachman  v.  Chrisman,  23  Pa.  162 ;  Schall's  Appeal,  40  Pa. 
170;  Gourley  v.  Kinley,  66  Pa.  270. 

389  Snyder  v.  Christ,  39  Pa.  499. 

390  Preston  v.  Jones,  50  Pa.  S4;  Monroe  v.  Smith,  79  Pa.  459. 

391  Waterson  v.  Wilson,  i  Grant  74.    See  Carl  v.  Smith,  8  Phila.  569. 

392  Rundle  v.  Murgatroyd,  4  Dall.  304;  Thompson  v.  Dougherty,  12 
S.  &  R.  448;  Johnston  v.  Harvy,  2  P.  &  W.  92;  Geiger  v.  Welsh,  i  R. 
349;  Hamet  v.  Dundass,  4  Pa.  178;  Hack  v.  Stewart,  8  Pa.  213;  Kepner 
V.  Burkhart,  S  Pa.  478 ;  Bradway's  Estate,  I  Ash.  212 ;  Garrigues  v.  Harris, 
17  Pa.  344;  Shank  v.  Simpson,  114  Pa.  208;  Buckley  v.  Duff,  114  Pal 
596. 

393  Hamet  v.  Dundass,  4  Pa.  178;  Gans  v.  Renshaw,  2  Pa.  34;  Moyer 
V.  Schick,  3  Pa.  242. 

394  Gans  V.  Renshaw,  2  Pa.  34;  Clemens  v.  Davis,  7  Pa.  264;  Ash- 
mead  V.  Hean,  13  Pa.  584;  Zerbe  v.  Miller,  16  Pa.  488. 
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ever,  of  indebtedness,  at  the  time  of  the  conveyance,  will  not 
avoid  a  voluntary  deed,  unless  the  debt  bear  such  proportion  to 
the  property  conveyed  as  may  render  its  payment  doubtful.'"* 
A  conveyance  by  a  father  to  his  sons'  in  consideration  of  their 
agreement  to  pay  his  debts,  amounting  to  the  full  value  of  the 
property,  is  not  voluntary,  but  for  a  valuable  consideration.'"' 
The  rule  as  to  personal  property,  that  retention  of  possession  by 
the  vendor  is  fraud  in  law,  does  not  apply  to  real  estate.'®^  A 
conveyance  fraudulent  as  to  creditors  is  valid  as  between  the 
parties,  their  executors  and  administrators,'"*  and  against  a  sub- 
sequent purchaser  who  had  notice  of  it ;'""  but  a  bona  fide  pur- 
chaser from  the  fraudulent  grantee,  for  a  valuable  consideration, 
is  protected.*""  The  proper  and  most  effectual  way  in  which  a 
creditor  can  defeat  and  frustrate  covinous  transfers  of  property, 
is  to  levy  on  and  sell  it,  and  then  contest  the  right  with  the  per- 
son claiming  title  ;*°^  and  where  a  husband,  in  fraud  of  his  credi- 
tors, conveys  his  life-estate  in  his  wife's  land,  the  creditors  may 
levy  on  the  growing  crops  as  his  property.*"^  Judgment-creditors 
of  a  trustee  are  not  in  the  position  of  purchasers  without  notice, 
and  cannot  hold  against  the  cestui  que  trust ;  the  insolvency  of  the 
trustee,  at  the  creation  of  the  trust,  does  not  disqualify  him; 
nor  is  that  fact  any  evidence  that  the  trust  was  but  a  cover  to 
defraud  his  creditors.*"' 

A  debtor  in  possession  of  realty  cannot  after  levy  by  an  exe- 
cution creditor  transfer  the  possession  over  to  the  real  owner 

395  Mateer  v.  Hissim,  3  P.  &  W.  i6o;  Hart  v.  Hart,  5  W.  106;  Cham- 
bers V.  Spencer,  S  W.  404;  Posten  v.  Posten,  4  Wh.  27;  Miller  v.  Pearce, 
6  W.  &  S.  97;  Wilson  v.  Howser,  12  Pa.  109;  Greenfield's  Estate,  14  Pa. 
489;  Townsend  v.  Maynard,  45  Pa.  198;  Larkin  v.  McMuUin,  49  Pa.  295 
Tatham  v.  Crawford,  2  W.  N.  C.  365. 

396  Pattison  v.  Stewart,  6  W.  &  S..72;  Shontz  v.  Brown,  2^  Pa.  123; 
Stafford  v.  Stafford,  27  Pa.  144;  Preston  v.  Jones,  50  Pa.  66;  Collins  v. 
Cronin,  117  Pa.  35. 

397  AUentown  Bank  v.  Beck,  49  Pa.  394. 

398  Hartley  v.  McAnulty,  4  Yeates  95;  Church  v.  Church,  4  Yeates28o; 
Reichart  v.  Castator,  5  Binn.  109;  Sherk  v.  Endress,  3  W.  &  S.  255; 
Worrall's  Accounts,  5  W.  &  S.  113;  Dannels  v.  Fitch,  8  Pa.  49s;  Murphy 
V.  Hubert,  16  Pa.  50. 

399  Foster  v.  Walton,  S  W.  378;  Dougherty  v.  Jack,  5  W.  456. 

400  Thompson  v.  McKean,  i  Ash.  129;  Hood  v.  Fahnestock,  8  W.  489. 

401  Neel  V.  Bank,  11  Pa.  18;  Stewart  v.  Coder,  ii  Pa.  94. 

402  Stehman  v.  Huber,  21  Pa.  260. 

403  Schryock  v.  Waggoner,  28  Pa.  430. 
30 
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with  a  view  of  defeating  such  creditor.  The  owner  must  pur- 
sue his  title  by  ejectment  against  the  purchaser  at  sheriff's  sale."* 
Again,  in  an  execution  issued  against  an  alleged  fraudulent 
vendee  of  a  decedent's  real  estate  under  a  deed  executed  in  his 
lifetime  the  common  pleas  has  jurisdiction;  it  is  not  necessary 
to  bring  in  the  vendor  and  heir  by  scire  facias  prior  to  issuing  the 
writ  in  execution.*"* 
39.    Estates  of  married  women,  (in) 

A  creditor  of  a  husband  has  no  right  to  levy  on  the  wife's 
real  estate,  and  may  be  restrained  by  injunction;*""  but  in  order 
to  warrant  the  interference  of  a  court  of  equity,  a  clear  title  in 
the  wife  must  be  made  out.*"  Where  the  wife  claims  against 
the  sheriff's  vendee  of  land  which  has  been  sold  under  an  exe- 
cution against  her  husband,  if  the  property  has  been  acquired 
since  the  marriage,  she  must  establish,  by  clear  and  full  proof, 
that  she  paid  for  it  with  her  own  separate  funds — it  is  not 
enough,  that  she  had  the  means  of  paying.*"^  And  the  mere  pos- 
session of  money  by  her  is  no  evidence  of  her  title  to  it,  for  the 
purposes  of  the  statute;  it  ordinarily  implies  that  she  is  holding 
it  for  her  husband;*"'  but  the  fact  that  he  has  joined  with  her 
in  a  mortgage  to  secure  the  purchase-money,  will  not  give  him 
any  legal  or  equitable  estate  in  the  land;*^°  and  no  judgment  ob- 

m    4  Vale  11919;  5  Vale  12716. 

404  Feigenspan  v.  Dreisigacker,  195  Pa.  17. 

405  Irwin  V.  Hess,  12  Super.  Ct.  163. 

406  Hunter's  Appeal,  40  Pa.  194;  Allen  v.  Benners,  10  Phila.  10; 
Eshleman's  Case,  5  Leg.  Op.  141;  Hoflfner  v.  Girard  Nat.  Bank,  i  Del. 
182.  A  creditor  of  the  husband  will  be  enjoined  from  selling  land  to 
which  the  wife  claims  title,  under  a  judgment  given  by  a  former  owner 
— ^the  wife  being  ready  and  willing  to  pay  the  mortgage-debt,  on  receiv- 
ing an  assignment.    Lyon's  Appeal,  61  Pa.  15.    See  §27. 

407  Winch's  Appeal,  61  Pa.  424;  Allen  v.  Gordon,  3  Brewst.  5431 
Dyer  v.  People's  Bank,  9  Phila.  159;  Shuster  v.  Bennett,  9  Phila.  208; 
Simson  v.  Bates,  10  Phila.  66;  Boyle  v.  Ramsey,  i  Leg.  Gaz.  R.  45; 
Shober  v.  Harrison,  13  Lane.  L.  Rev.  9;  Gritman  v.  Fiske,  i  Lack.  L.  R. 
490;  Bell  V.  Savage,  i  Wood,  30;  Perry  v.  Free,  6  Kulp  315. 

408  Winter  v.  Walter,  37  Pa.  155;  Gault  v.  Saffin,  44  Pa.  307.  But 
except  as  against  creditors,  she  is  only  held  to  the  ordinary  degree  of 
proof.     Sawtelle's  Appeal,  84  Pa.  306. 

409  Parvin  v.  Capewell,  45  Pa.  89. 

410  Conrad  v.  Shomo,  44  Pa.  193. 
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tained  against  the  husband,  before  or  during  the  marriage,  will 
bind  her  real  estate,  or  his  curtesy  therein.*^^ 

An  injunction  will  lie  by  a  married  woman  to  restrain  execu- 
tions on  judgments  confessed  by  her  husband  through  conspiracy 
to  deprive  her  of  her  rights  of  dower.*^^  It  will  also  lie  to  re- 
strain the  sale  of  personal  property.^''  It  will  also  lie  to  restrain 
repeated  actions  of  ejectment  by  a  purchaser  at  sheriflf's  sale  of 
her  property  under  a  judgment  against  her  husband,  not  brought 
in  good  faith.*'*  But  a  judgment  creditor  will  not  be  enjoined 
from  proceeding  against  her  real  estate  to  test  her  title.*'^  Nor 
should  the  bill  always  be  filed  in  the  county  where  the  land  is 
situated.  If  a  collusive  judgment  has  been  entered  against  her 
husband  in  another  county,  the  bill  should  be  filed  there. *^^  Last- 
ly, an  injunction  is  the  proper  remedy  to  prevent  the  sale  of  her 
land  in  such  cases ;  it  cannot  be  done  by  rule.*" 

40.    Gifts  from  husband  to  wife.(n) 

A  gift  from  husband  to  wife,  without  the  intervention  of  a 
trustee,  is  valid,  and  will  be  sustained,  if  it  be  no  more  than  a  rea- 
sonable provision  for  her,  proportioned  to  his  circumstances  at 
the  time,  and  not  hurtful  to  his  creditors ;  but  a  conveyance  that 
denudes  the  husband  of  all,  or  the  greater  part  of  his  property, 
is  much  more  than  a  reasonable  provision  for  her;  therefore, 
the  purchase-money  of  land,  which  the  wife  claimed  to  have  been 
a  gift  from  her  husband,  being  attached  in  the  hands  of  the 
purchaser,  was  awarded  to  creditors  of  the  husband.*'*  So,  a 
conveyance  to  secure  the  real  estate  to  her,  free  from  debts  which 
he  might  contract  in  a  new  business  in  which  he  was  about  to 
engage,  is  of  no  efifect  against  creditors  who  became  such  in  the 
course  of  such  business  ;*'°  and  a  mere  gift  of  money  by  the  hus- 

n    4  Vale  10886. 

411  Act  I  April,  1863,  P.  L.  212,  3  Purd.  §63,  p.  2460. 

412  Sigle  V.  Seigley,  9  Kulp  471 ;  Black  v.  Black,  5  C.  C.  356.    See  §71. 

413  Spangler  v.  Wolf,  2  Leg.  Rec.  274. 

414  Thompson's  Appeal,  107  Pa.  559. 

415  Smith  V.  Eline,.4  Dist.  490. 

416  Barnes  v.  Barnes,  16  C.  C.  S34. 

417  Umberger  v.  Bord,  2  Chester  318.     See  Davis  v.  Mitchener,   106 
Pa.  39S- 

418  Coates  V.  Gerlach,  44  Pa.  43;  Townsend  v.  Maynard,  43  Pa.  198. 
See  Goff  v.  Nuttall,  44  Pa.  78. 

419  Black  V.  Nease,  37  Pa.  433;  Mullen  v.  Wilson,  44  Pa.  413,  and 
cases  there  cit?d, 
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band  to  his  wife,  is  not  a  settlement  of  it  as  her  separate  estate.*^" 
A  conveyance  of  land  to  a  trustee  for  his  wife  is  not  to  be  over- 
thrown upon  presumptions  merely ;  where  the  relation  of  the  wife 
as  creditor  to  the  husband  is  clearly  made  out,  her  claim  will 
be  sustained  ;*^^  and  where  she  has  purchased  real  estate,  and 
given  a  mortgage  for  the  purchase-money,  in  which  he  has  join- 
ed, the  rents  are  not  liable  to  execution  at  the  suit  of  his  credi- 
tors.*^^ But  she  must  have  paid  for  the  land;  a  purchase  on 
credit  will  not  protect  it ;  hence,  where  the  wife  purchased,  from 
the  sheriff's  vendee,  her  husband's  land,  which  had  been  sold  on 
execution  for  a  sum  insufficient  to  pay  the  judgments,  and  gave 
a  mortgage  for  the  whole  purchase-money,  on  which  interest 
only  was  paid,  the  land  remained  liable  to  execution  at  the  suit 
of  the  husband's  creditors.*'^  The  declaration  of  the  husband, 
that  certain  property  belonged  to  his  wife,  is  not  admissible  as 
evidence  in  favor  of  the  wife  ;*^*  but  the  declarations  of  husband 
and  wife,  not  relating  to  the  original  ownership  of  the  money 
by  her,  but  only  to  its  transmission  by  her  to  her  husband  as 
a  loan,  evidenced  by  a  note  given  by  him  to  her  trustee,  occurring 
before  any  claims  of  creditors  existed,  are  competent  evidence.*''* 

41.    After-acquired  lands,  (o) 

Though  a  judgment  is  not  a  lien  upon  lands  of  the  defendant 
subsequently  acquired,  yet  the  plaintiff  may  issue  an  execution 
and  levy  upon  such  lands  in  the  possession  of  such  defendant.*" 
And  in  Philadelphia,  after  a  levy  on  after-acquired  land,  the 
plaintiff  may  have  the  execution  certified,  by  the  officer  making 
such  levy,  to  the  office  of  the  court  from  which  the  execution 
issued;  whereupon,  it  is  to  be  docketed  in  the  judgment-index, 
and  thenceforth  binds  the  land  levied  on  for  five  years.*'' 

o    4  Vale  9458. 

420  Parvin  v.  Capewell,  45  Pa.  8g. 

421  Tripner  v.  Abrahams,  47  Pa.  221. 

422  Goff  V.  Nuttall,  44  Pa.  78. 

423  Baringer  v.  Stiver,  49  Pa.  129;  and  see  the  cases  commented  on 
in  the  opinion  of  the  court. 

424  Parvin  v.  Capewell,  45  Pa.  89. 

425  Townsend  v.  Maynard,  45  Pa.  198.  Money  received  by  a  husband 
belonging  to  his  wife  is  presumed  to  have  been  a  loan.  Wormley's  Estate, 
137  Pa.  loi. 

426  Packard's  Appeal,  6  Pa.  277;  Lea  v.  Hopkins,  7  Pa.  492. 

427  Act  20  April,  1853.  §9.  P-  L-  611,  2  Purd.  §100,  p.  1564. 
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42.  Restricted  judgments. 

A  provision  in  a  warrant  of  attorney,  that  the  judgment  to  be 
entered  thereon  shall  be  a  lien  only  on  certain  designated  lands, 
does  not  affect  it  as  a  personal  security;  other  property  may  be 
taken  in  execution;*^*  and  if  revived  generally,  by  confession, 
after  the  expiration  of  five  years,  the  lien  of  the  revived  judg- 
ment is  without  restriction.*^"  But  if  the  warrant  of  attorney 
contain  a  stipulation  that  no  execution  shall  be  levied,  except 
upon  the  premises  described  in  an  accompanying  mortgage,  a 
levy  made  on  other  property,  in  violation  of  the  agreement,  will 
be  set  aside,  on  motion.*^"  Where,  however,  a  judgment  is  en- 
tered up,  in  a  particular  county,  in  violation  of  an  agreement  be- 
tween the  parties,  this  is  an  irregularity  which  can  only  be  taken 
advantage  of  by  the  defendant.*'^ 

43.  Land  of  decedents. 

Lands  of  deceased  persons  are  also  considered  assets  for  the 
payment  of  debts;  but  where  the  plaintiff,  in  an  action  against 
the  personal  representatives,  intends  to  charge  the  same,  the 
widow  and  heirs  or  devisees,  and  the  guardians  of  such  as  are 
minors,  must  be  made  parties  thereto;  or  must  be  subseqtiently 
warned  by  scire  facias;  in  default  of  which,  the  lands  desended 
or  devised  will  not  be  charged  with  the  payment  of  the  judg- 
ment recovered. 

44.  Land  sold  after  judgment. 

Lands  may  be  taken  in  execution,  whilst  the  lien  of  the  judg- 
ment continues;  but  if  the  lien  expire  between  the  levy  and  the 
sale,  the  purchaser  takes  no  title;  opening  and  closing  the  judg- 
ment will  not  prolong  the  lien.*^^  If  process  be  issued  at  so  late 
a  day,  that  execution  cannot  be  fully  executed,  during  the  life- 
time of  the  lien,  it  ought  to  be  accompanied  by  a  scire  facias  to 
continue  the  lien  of  the  judgment.*^'  Where  a  tract  of  land, 
bound  by  a  judgment,  has  been  conveyed  in  parcels,  at  different 
times,  the  plaintiff  in  the  judgment  will  be  restrained  from  levy- 

428  Stanton  v.  White,  32  Pa.  358;  Garsed  v.  Hutchinson,  2  W.  N.  C. 
305- 

42g  Dean's  Appeal,  35  Pa.  405. 

430  Snevely  v.  Tarr,   i    Phila.  220. 

431  Fullerton's  Appeal,  46  Pa.   144. 

432  Gloniger  v.  Hazard,  4  Phila.  354. 

433  Daivis  V.  Ehrman,  20  Pa.  259. 
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ing,  at  his  pleasure,  on  any  one  of  such  parcels,  and  compelled 
to  proceed  in  a  certain  order  against  them.  The  rule  is,  that  the 
parcels  are  liable  in  the  inverse  order  of  the  conveyances,  that 
is,  the  creditor  must  proceed  first  against  the  part  last  sold,  and  so 
on;  but  the  equity  of  the  earlier  grantee  is  solely  for  his  own 
protection,  and  arises  from  his  payment  of  the  purchase-money; 
and  if  he  have  not  paid  all  the  purchase-money,  he  has  no  such 
equity,  but  must  contribute,  to  the  extent  of  his  unpaid  purchase- 
money,  to  a  subsequent  grantee,  whose  land  has  been  sold  to  pay 
the  common  lien.*^*  And  where,  after  aliening  one  of  two  tracts, 
bound  by  a  judgment,  another  judgment  is  entered  against  the 
vendor,  the  vendee  has  an  equity  so  far  superior  to  the  subse- 
quent judgment-creditor,  that  the  latter  cannot  compel  the  first 
judgment-creditor  to  come  first  upon  the  lot  thus  conveyed,  so 
as  to  leave  the  residue  of  vendor's  estate  to  satisfy  the  second 
judgment.*'"*  And  the  court  will  not  willingly  listen  to  a  motion 
to  quash  a  venditioni,  on  the  ground  that  other  property,  convey- 
ed by  the  defendant,  after  the  judgment,  and  liable  to  contribute, 
might  have  been  levied  on ;  it  would  seem  reasonable,  in  such  case, 
that  the  moving  party  should  have  notified  the  plaintiff  of  the 
existence  of  such  lands,  so  that  he  might  have  included  them  in 
his  levy.**"  And  the  same  general  rule  applies  to  lands  bound 
by  a  mortgage  conveyed  in  parcels.*'^  The  plaintiff  may  pro- 
ceed against  land  bound  by  the  judgment,  in  the  hands  of  an 
alienee  of  defendant,  without  resorting  to  a  scire  facias  against 
the  terre-tenants.*** 

If  a  party  in  possession  under  a  parol  contract  of  sale  abandon 
his  rights  thereunder  and  attorn  to  his  vendor  as  tenant,  there 
is  no  title,  legal  or  equitable,  remaining  in  him  which  can  be 
taken  in  execution.**'  Nor  is  a  prospective  interest  in  land  to 
take  effect  on  the  death  of  the  life  tenant,  subject  to  execution.**" 
But  the  interest  of  the  purchaser  under  an  executory  contract, 

434  Beddow  v.  Dewitt,  43  Pa.  326. 

435  Bruner's  Appeal,  7  W.  &  S.  269. 

436  Wilson  V.  Hurst,  Pet.  C.  C.  140. 

437  Nailer  v.  Stanley,  10  S.  &  R.  450;  Cowden's  Estate,  i  Pa.  267; 
Mevey's  Appeal,  4  Pa.  80;  Warren  v.  Sennett,  4  Pa.  114;  Fluck  v.  Re- 
plogle,  13  Pa.  40s;  Carpenter  v.  Koons,  20  Pa.  222;  Lloyd  v.  Galbraith, 
32  Pa.  103;  Becker  v.  Kehr,  49  Pa.  223. 

438  Young  V.  Taylor,  2  Binn.  228. 

439  Zimmerman  v.  Wingert,  31  Pa.  loi. 

440  Saylor  v.  Sanner,  2  Leg.  Opin.  14. 
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whereby  he  undertakes  to  support  the  vendor  during  life,  and  at 
its  expiration  is  to  be  the  owner  of  the  land,  may  be  taken  in 
execution  for  his  debt.**^ 
45.    Life-estates.    Income,  (p) 

Under  the  act  of  1840,**^  the  process  of  execution  against  an 
estate  for  life  was  by  writ  of  sequestration;  but  it  has  been  pro- 
vided by  a  subsequent  statute,**^  that  estates  for  life,  yielding 
rents,  issues  or  profits,  may  be  sold  under  execution,  in  the  same 
manner  as  estates  of  inheritance,  unless  some  lien-creditor  shall, 
before  the  return-day  of  the  first  writ  of  venditioni  exponas 
whereon  a  sale  shall  be  advertised,  apply  for  the  appointment 
of  a  sequestrator.  But,  under  this  section,  a  venditioni  exponas 
for  the  sale  of  a  life-estate,  can  only  issue  by  order  of  the  proper 
court,  on  ten  days'  previous  notice  of  the  application  for  such 
writ,  to  the  tenant  for  life,  as  directed  by  the  proviso  to  the  suc- 
ceeding section  of  the  statute;  a  sale  without  such  order  and  notice 
is  void,  and  confers  no  title.***  Even  under  the  act  of  1840, 
where  there  was  an  adverse  possession,  in  hostility  to  the  life- 
estate,  a  sequestration  was  unnecessary;  it  might  have  been  sold 
on  execution.**^  The  necessity  exists  for  an  inquisition  in  the 
case  of  a  life-estate  the  same  as  in  the  case  of  inheritable  estates. 
It  follows  that  a  fieri  facias  is  entirely  regular  as  the  first 
step  in  the  process  leading  up  to  a  sale  or  sequestration  of  the 
property.***  Under  a  principle  analogous  to  that  mentioned  in 
the  preceding  section  of  this  work,  a  life-estate  must  be  first 
exhausted  to  pay  taxes  and  the  interest  of  incumbrances,  before 
the  estate  of  the  remainderman  or  reversioner  can  be  resorted 
to.**' 

A  creditor,  who  attaches  the  interest  of  a  primary  beneficiary 
by  writ  served  on  the  trustee  after  the  debtor's  death,  must  con- 
fine himself  to  the  share  accruing  to  such  beneficiary  before 

p    4  Vale  9575- 

441  Loudermilch  v.  Louderinilch,  2  Pears.  134. 

442  Act  13  October,  1840,  §6,  P.  L.  3,  2  Purd.  §126,  p.  1572. 

443  Act  24  January,  1849,  §3,  P.  L.  677,  2  Purd.  §129,  p.  1572. 

444  Kintz  V.  Long,  30  Pa.  501 ;  Snyder  v.  Christ,  39  Pa.  499.  The 
same  proceedings  are  necessary  in  the  case  of  an  estate  pur  autre  vie. 
Commonwealth  v.  Allen,  30  Pa.  49. 

445  Gkirdon  v.  Ingraham,  32  Pa.  214. 

446  Moyer  v.  Casper,  7  Dist.  720. 

447  McDonald  v.  Heylin,  4  Phila.  73;  Jewell's  Estate,  i  W.  N.  C.  404. 
And  see  Hoff's  Appeal,  24  Pa.  200. 
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his  death.**'  A  person  conveyed  to  a  garnishee  his  real  estate 
in  trust  to  manage,  paying  his  debts  from  the  income  and  the 
remainder  of  the  income  to  the  creditor  of  the  trust  during  his 
life.  The  income  could  be  attached  for  a  debt  incurred  after  the 
creation  of  the  trust.**** 

46.  Property  outside  the  state. 

Physical  property  outside  the  state  limits  cannot  be  attached 
by  mere  service  of  the  writ  of  attachment  on  the  garnishee  with- 
in the  jurisdiction.*** 

III.    Exemption. 

47.  Statutory  provisions,  (q) 

Statutes  have  been  passed,  from  time  to  time,  with  the  de- 
sign of  securing  indigent  debtors  against  oppression  on  the  part 
of  their  creditors.  The  modes  in  which  this  object  has  been 
sought  to  be  accomplished  are  various;  but  we  have  here  only 
to  do  with  one  of  them — ^the  exemption  of  certain  descriptions 
of  property  from  levy  and  sale  on  execution.  The  act  of  1849,*°° 
which  repeals  all  prior  exemption  laws,*'^  provides,  that  property 
to  the  value  of  three  hundred  dollars,  exclusive  of  all  wearing- 
apparel  of  the  defendant  and  his  family,  and  all  bibles  and  school- 
books  in  use  in  the  family  (which  shall  remain  exempted  as  here- 
tofore), and  no  more,  owned  by  or  in  possession  of  any  debtor, 
shall  be  exempt  from  levy  and  sale  on  execution,  or  by  distress 
for  rent ;  and  by  subsequent  statutes,  all  sewing-machines  belong- 
ing to  seamstresses,  or  used,  owned  or  leased*^^  by  private 
families,  are  in  like  manner  exempted.*^*  And  the  exemption 
has  been  since  extended  to  all  pianos,  melodeons,  organs,  or 
soda-water  apparatus,*^*  leased  or  hired  by  any  resident  of  the 
commonwealth  ;*°°  and  by  the  malitia  law,  the  uniform,  arms, 
ammunition  and  accoutrements  of  every  officer  and  soldier  shall 

448  Coraly's  Estate,  136  Pa.   153.     See  Vol.  IV,  Chapter  on  Foreign 
Attachment. 

448a    Rank  v.  Haldeman,  31  C.  C.  447. 

449  Somerset  Coal  Co.  v.  Diamond  State  Steel  Co.,  17  Dist.  536. 

450  Act  9  April,  1849,  P.  L.  533,  2  Purd.  §29,  p.  1522. 

451  Kenyon  v.  Gould,  61  Pa.  292. 

452  Act  June  25,  1895,  P.  L.  282,  2  Purd.  §38,  p.  1530. 

453  Acts  17  April,  1869,  P.  L.  69,  2  Purd.  §36,  p.  1530,  and  4  March, 
1870,  P.  L,.  35,  2  Purd.  §37,  p.  1530. 

454  Act  April  28,  1899,  P.  L.  ii7i  2  Purd.  §40,  p.  1531. 

455  Act  13  May,  1876,  P.  L.  171,  2  Purd.  §39,  p.  1530. 
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be  held  free  from  all  suits,  distresses,  executions,  or  sales  for 
debt  or  payment  of  taxes.*"* 

48.    Who  are  entitled  to  exemption. 

An  unmarried  man  is  entitled  to  the  benefit  of  the  act  of  1849, 
though  it  is  generally  spoken  of  as  intended  for  a  debtor's  fam- 
ily.*" The  joint  owners  of  a  chattel,  distrained  for  rent,  under 
a  joint  demise,  cannot  claim  the  benefit  of  the  exemption;  they 
are  not  within  the  provisions  of  the  act;*°^  nor  can  several  part- 
ners each  claim  the  benefit  of  the  exemption  out  of  partnership 
property;*"*  where,  however,  a  joint  execution  is  issued  against 
two,  and  a  levy  is  made  on  the  individual  property  of  one  of 
the  defendants,  he  is  entitled  to  the  exemption.**"  A  fraudulent 
grantor  cannot  claim  the  exemption  out  of  property  conveyed  in 
fraud  of  creditors;  the  conveyance  is  valid  as  to  him;**^  so,  if 
the  defendant  falsely  deny  the  ownership  of  the  property  levied 
on,  he  forfeits  his  right  to  the  benefit  of  the  exemption  law,**^ 
and  cannot  subsequently  maintain  an  action  against  the  officer 
for  selling,  on  the  ground  that  the  goods  were  exempt  by  law.**' 
And  so  also,  a  grantor,  who  has  parted  with  all  his  interest  in 
land,  cannot  claim  the  exemption,  when  the  property  is  sold 
under  a  prior  judgment  against  him  ;***  and  a  terre-tenant  cannot 
claim  the  benefit  of  the  exemption  out  of  the  proceeds  of  land 
purchased  subject  to  the  judgment.**" 

a.    Plaintiff  in  action  of  tort. 

A  plaintiif  in  an  action  of  tort  is  entitled  to  his  exemption  as 
against  a  judgment  for  costs.***     And  if  the  plaintiff  elect  to 

q    4  Vale  9480. 

456  Act  4  May,  1864,  §55,  P.  L.  233. 

457  Dieffenderfer  v.  Fisher,  3  Grant  30. 

458  Bonsall  v.  Comly,  44  Pa.  442. 

459  Clegg  V.  Houston,  i  Phila.  352. 

460  Spade  V.  Bruner,  72  Pa.  57. 

461  Huey's  Appeal,  29  Pa.  219;  Dieffenderfer  v.  Fisher,  3  Grant  30; 
Carl  V.  Smith,  8  Phila.  569.  Nor  a  debtor  who  has  fraudulently  concealed 
or  removed  any  of  his  other  property.  McCarthy's  Appeal,  68  Pa.  217; 
Moore  v.  Baker,  2  Dist.  142;  Booth  v.  Hedden,  i  Del.  414.  And  see 
Shaw's  Appeal,  49   Pa.   177. 

462  Strouse  v.  Becker,  38  Pa.  190;  Dieffenderfer  v.  Fisher,  3  Grant  30. 

463  Gilleland  v.  Rhoads,  34  Pa.  187;  Engle  v.  Harrington,  4  Luz.  L,. 
Ob.  40. 

464  Larkin  v.  McAnnally,  5  Phila.  17. 
46s    Eberhardt's  Appeal,  39  Pa.  509. 
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sue  in  assumpsit  on  a  claim  founded  on  tort,  the  defendant  can 
claim  his  exemption;**'  on  the  other  hand  the  defendant's  right 
to  the  exemption  cannot  be  defeated  by  calling  the  action  trover 
when  it  is  predecated  on  a  contract.*"* 

b.  Mortgagors.(r) 

In  the  case  of  mortgages  a  judgment  debtor  does  not,  by  giv- 
ing to  a  subsequent  creditor  a  mortgage  on  the  property  bound 
by  the  judgment,  deprive  himself  of  the  right  of  setting  up  a 
demand  for  the  benefit  of  the  exemption  law  as  against  the  judg- 
ment creditor.***  An  exemption  may  also  be  claimed  by  a  junior 
judgment  creditor.*'" 

c.  Tenants,  (s) 

With  respect  to  various  kinds  of  tenants,  exemptions  may  be 
claimed.  Thus  where  a  judgment  is  entered  against  a  tenant 
under  an  ejectment  clause  in  a  lease  which  provides  for  its  termi- 
nation at  the  landlord's  election,  his  tenant  is  entitled  to  the  ex- 
emption;*'^ also  tenants  in  common,*'^  also  an  ordinary  tenant 
in  an  action  of  debt  for  rent.*'^ 

d.  Sureties,  etc. 

An  exemption  may  be  claimed  by  a  surety  on  the  bond  of  an 
assignee  for  creditors  as  against  the  judgment  on  the  bond;"*  but 
neither  the  defendant  nor  his  sureties  on  an  appeal  bond  in  an 
action  of  tort  is  entitled  to  exemption  in  an  action  on  a  replevin 
bond.*'"  And  if  an  assignor  for  the  benefit  of  creditors,  who 
has  had  part  of  his  $300  exemption  appraised  for  him  out  of  his 
real  estate,  dies  before  his  estate  is  settled  the  widow  is  en- 
titled to  the  remainder  as  against  a  judgment  creditor.*'*     A 

r    6  Vale  17199. 

s    s  Vale  15030. 

466  Harting  v.  Grant,  2  Wood.  127. 

467  Wireman  v.  Mueller,  20  W.  N.  C.  20. 

468  McCormick  v.  Alexander,  3  Dist.  149.    See  Pasek  v.  Vockroth,  S 
C.  C.  215. 

469  Laub  V.  Shollenberger,  i  Wood.  18. 

470  Keller  v.  Keller,  17  L,anc.  I,.  Rev.  25. 

471  Morris  Run  Coal  Mining  Co.  v.  Clergan,  31  Super.  Ct.  184. 

472  Delliker's  Estate,   3   Del.   357. 

473  Bank  v.  Ziegler,  4  Kulp  407. 

474  Commonwealth  v.  Brown,  17  Super.  Ct.  520. 

475  Ramsdell  v.  Seybert,  14  Dist.  247. 

476  Walksill's  Assigned  Estate,  13  I<anc.  L,.  Rev.  193. 
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person  who  is  "actually  in  engaged  in  the  service  of  agriculture" 
is  also  entitled  to  the  exemption ;"''  also  a  distributee  in  partition 
as  against  liens  filed  against  his  interest  in  the  property;*^*  also 
a  partner  in  an  account  render  as  against  another;*''*  also  an  in- 
solvent debtor  under  the  act  of  1901,*°°  and  an  executor  who  was 
an  insolvent  debtor  of  the  testator  as  against  a  fieri  facias  issued 
out  of  the  orphans'  court  ;**^  also  an  infant."^  A  fraudulent 
debtor  is  entitled  to  his  exemption  as  well  as  any  other  person, 
and  the  claim  may  be  made  by  his  wife  in  his  name.'"^ 

e.    Debtors  in  other  relations. 

Debtors  in  other  relations  may  be  mentioned.  Thus  a  debtor 
is  entitled  to  priority  over  the  costs  of  execution.***  But  a  debt- 
or cannot  claim  the  benefit  of  the  exemption  law  against  a  pur- 
chase-money obligation  which  is  being  enforced  against  the  land 
for  which  it  is  given.**'  He  can  however  do  so  where  the  obli- 
gation is  being  enforced  against  other  lands  belonging  to  him 
or  against  his  personalty.**'  Again,  a  debtor  who  has  claimed 
his  exemption  and  had  personal  property  set  apart  for  him  may 
again  claim  his  exemption  against  the  same  judgment  out  of  the 
proceeds  of  the  sale  of  real  estate  sold  under  a  partition  pro- 
ceeding.**' Likewise  when  property  first  set  apart  under  a  debt- 
or's exemption  has  been  consumed  and  its  place  taken  by  other 
property,  subsequently  acquired,  he  is  entitled  to  have  this  set 
apart  as  against  another  execution  even  on  the  same  judgment.*** 

477  Springer  v.  Lewis,  22  Pa.   191. 

478  Reed  v.  Hollibaugh,  3  C.  C.  20.    See  Krauter's  Estate,  150  Pa.  47. 

479  McTague  v.  Rehill,  2  Montg.  35.  Also  where  there  has  been  a 
decree  in  equity  against  him  in  a  partnership  accounting.  Walbridge  v. 
Bell,  4  Walk.  354. 

480  June  4,  P.  L.  404,  2  Purd.  §§88,  95,  p.  192 1 ;  Waynesburg  Citizens' 
Bank  v.  Gess,  29  Super.  Ct.  125. 

481  Wilson's   Estate,    i   Del.    170. 

482  Wireman  v.  Mueller,  20  W.  N.  C.  20. 

483  Pearce  v.  Laudenberger,  40  I,.  I.  250;  Ashworth  v.  Addy,  7  W. 
N.  C.  342;  Washburn  v.  Baldwin,  10  Phila.  412. 

484  Hain  v.  Rhoads,  7  C.  C.  568;  McCloskey  v.  Moulder,  8  C.  C.  156. 

485  Gibbons  v.  Gaffney,   154  Pa.  48. 

486  Krauter's   Estate,   150   Pa.  47. 

487  Ibid. 

488  Filbert  v.  Bowman,  i  Dist.  355 ;  Robinson  v.  Eairlaipb,  i  Del.  375 ; 
Register  v.  Schureman,  i  Del.  501.  See  also  McCuUey  v.  Rigg,  i6  W.  N. 
Q.  425- 
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In  the  case  of  a  set  off  of  one  judgment  against  another  the  de- 
fendant may  still  claim  an  exemption.**' 

f.    Nonresident  debtor. 

A  nonresident  debtor  is  not  entitled  to  the  benefit  of  this 
act;**"  but  mere  temporary  absence  does  not  convert  one  into  a 
nonresident.**^ 

49.    Who  are  not  entitled  to  exemption. 

Turning  to  the  negative  side,  the  fraudulent  concealment  of 
other  property  liable  to  execution  will  bar  a  claim  to  exemption 
of  that  on  which  a  levy  is  made.**^  Moreover  the  exemption 
applies  only  to  bona  fide  citizens  of  the  state.**^  And  a  debtor 
who  by  falsehood  and  deception  conceals  and  withdraws  his 
personalty  from  execution,  forfeits  his  right  to  exemption  out  of 
the  proceeds  of  his  real  estate.***  Nor  is  the  defendant  on  an 
execution  issued  on  a  forfeited  recognizance  entitled  to  the  bene- 
fit of  the  exemption  law  for  the  proceeding  is  penal  in  its  char- 
acter;**" nor  is  a  partner  entitled  to  a  claim  the  benefit  of  the 
exemption  law  out  of  firm  property.**"  And  if  the  defendant 
has  denied  ownership  of  the  property  on  which  the  levy  was 
made,  he  cannot  claim  exemption  even  though  the  verdict  of  a 
jury  has  established  a  title  in  him.**^ 

A  defendant  cannot  claim  the  exemption  as  against  an  exe- 
cution under  a  judgment  for  overdue  taxes  ;***  nor  is  a  defaulting 
executor  who  has  misapplied  the  trust  fund;***  nor  a  defendant 

489  Higgins  V.  Dunkleberger,  9  Dist.  91. 

490  Snow  V.  Dill,  13  Phila.  138;  Mc Williams  v.  Newlin,  i  Chester  50; 
Collom's  Appeal,  12  W.  N.  C.  309;  Wilkins  v.  Rubencain,  15  W.  N.  C.  128; 
Dock  V.  Cauldwell,  19  Super.  Ct.  51. 

Contra, — ^Linsenmayer  v.  Smythe,  3  C.  C.  400. 

491  Glendenning  v.  Worrall,  i  Chester  145;  Home  v.  Home,  1  Del. 
261;  McTague  v.  Rehill,  2  Montg.  35;  Ott  v.  Odenwelder,  15  Dist.  839; 
Price  V.  Price,  156  Pa.  617. 

492  Emerson   v.    Smith,   51    Pa.   90. 

493  Dock  V.   Cauldwell,   19   Super.   Ct.   51. 

494  Imhoff's  Appeal,  119  Pa.  350. 

495  Commonwealth  v.  Savage,  30  Super.  Ct.  364;  Commonwealth  v. 
Whiteside,  i  Lane.  Bar  No.  17;  Commonwealth  v.  Miliauckas,  12  I<uz. 
I,.  R.  471. 

496  Hubbard  v.  Evarts,  12  C.  C.  132. 

497  Holmes  v.  Donevan,  21  C.  C.  605. 

498  McKee  v.  Christman,  103  Pa.  431. 

499  Wood's  Estate,  7  W.  N.  C.  84. 
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in  ejectment  as  against  an  execution  issued  for  the  costs.'"" 
Likewise  a  defendant  in  an  execution  issued  out  of  the  common 
pleas  on  a  transcript  from  a  magistrate's  judgment  is  not  en- 
titled to  his  exemptfon,  it  his  promissory  note  on  which  judgment 
was  obtained  waives  the  exemption,  although  there  is  no  refer- 
ence in  the  transcript  to  the  waiver.'"^ 

50.    Nature  of  the  action. 

The  exemption  given  by  the  act  of  1849,  is  confined  to  execu- 
tions issued  upon  judgments  obtained  .in  actions  ex  contractu, 
as  distinguished  from  actions  ex  delicto;  there  is  no  exemption 
in  an  action  for  tort'"^ — as,  in  a  suit  against  a  constable,  for  of- 
ficial misconduct;'"'  or  an  action  on  a  forfeited  recognizance  in 
a  criminal  case;'"*  but  the  plaintiff  in  an  action  ex  delicto  is  en- 
titled to  the  exemption,  as  against  a  judgment  for  costs.'"'  The 
garnishee  in  an  attachment  is  entitled  to  the  benefit  of  the  ex- 
emption, on  an  execution  against  him;'"'  and  so  is  the  original 
defendant,  with  respect  to  the  fund  attached,  if  he  make  his 
claim  within  a  reasonable  time.'"^  And  the  statute  extends  to 
an  action  ex  contractu,  commenced  by  attachment  of  the  de- 
fendant's goods;'"*  but  not  to  a  case  of  foreign  attachment; 
this  not  an  execution.'"*  The  defendant  in  scire  facias  on  a 
mechanic's  lien,  is  not  entitled  to  the  benefit  of  the  act;'^"  nor 

500  Neubert  v.  McCuUoch,  12  Lane.  Bar  7 ;  Danner  v.  Fritz,  2  North  67. 
Contra, — Taylor's  Estate,  20  Phila.  loi. 

501  Kindig  v.  Kahler,  10  Dist.  765. 

502  Kenyon  v.  Gould,  61  Pa.  292;  Edwards  v.  Mahon,  5  Phila.  531. 

503  Kirkpatrick  v.  White,  29  Pa.  176;  s.  p.  Wood's  Estate,  7  W.  N. 

C.  a4. 

504  Commonwealth  v.  Dougherty,  8  Phila.  366. 

505  Lane  v.  Baker,  2  Grant  424.  In  the  subsequent  case  of  Stroheck- 
er  V.  Buffington,  i  Pears.  124,  the  court  of  common  pleas  of  Dauphin 
county  held,  that  the  plaintiff,  even  in  an  action  ex  contractu,  was  not 
entitled  to  the  benefit  of  the  exemption  law,  as  against  a  judgment  for 
costs;  which  the  learned  judge  says  is  not  founded  on  contract. 

506  Fisher'  v.  Elliott,  33  L.  I.  140. 

507  Strouse  v.  Becker,  44  Pa.  206;  Zimmerman  v.  Briner,  50  Pa.  53S; 
Bair  v.  Steinman,  52  Pa.  423;  Waugh  v.  Burket,  3  Grant  319;  Ashton  v. 
Glass,  9  Phila.  510;  Rushworth  v.  Swope,  i  Leg.  Gaz.  R.  223;  Holmes 
V.  Pettingill,  4  W.  N.  C.  495. 

508  Taylor  v.  Worrel,  4  Leg.  Gaz.  401;  Washburn  v.  Baldwin,  lo 
Phila.  472. 

509  Yelverton  v.  Burton,  26  Pa.  315 ;  McCarthy's  Appeal,  68  Pa.  217. 

510  Laucks'  Appeal,  24  Pa.  426;  Building  Association  v.  O'Connor,  3 
Phila.  453. 
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the  defendant  in  a  levari  facias  upon  a  mortgage;"^  nor  is  a 
mortagor  entitled  to  the  exemption,  as  against  an  execution 
issued  upon  a  judgment  entered  on  the  accompanying  bond,  and 
levied  on  the  mortgaged  premises;  the  mortgage  is  continuing 
waiver  by  contract  ;°^''  but  he  may  claim  out  of  the  surplus,  as 
against  his  judgment-creditors.^"  A  defendant  in  proceedings 
to  obtain  possession  for  non-payment  of  rent,  is  not  entitled  to 
the  benefit  of  the  statute  ;^"  nor  does  the  statute  extend  to  federal 
process.°^° 

51.    What  property  is  exempt. 

In  addition  to  the  articles  specifically  enumerated,  namely, 
wearing-apparel,  bibles  and  school-books,  sewing-machines,  and 
rented  pianos,  melodeons  and  organs,  the  defendant  is  entitled 
to  claim,  as  exempt  by  law,  any  other  property,  real  or  personal, 
to  the  value  of  three  hundred  dollars,  owned  by,  or  in  his  pos- 
session. The  latter  clause,  in  regard  to  "possession,"  only  applies 
to  distresses  for  rent  in  arrear;  as  against  an  execution,  the 
debtor  must  be  the  owner  of  the  property  claimed."^'  He  is  al- 
lowed by  a  subsequent  statute,'^'  to  claim  his  exemption  out  of 
any  bank-notes,  money,  stocks,  judgments,  or  other  indebtedness 
to  him ;  he  cannot,  however,  be  allowed  his  exemption  out  of  the 
proceeds  of  a  sheriff's  sale  of  his  property,  if  he  has  failed  to 
make  an  election,  before  the  sale,  to  receive  the  same  specie;'*' 
nor,  if  the  sheriff  sell  in  disregard  to  th^  claim.'*"  A  leasehold 
may  be  set  apart  to  the  defendant,  under  the  exemption  law;'^" 
and  a  new  stock,  purchased  by  a  dealer,  with  the  proceeds  of  his 
exempt  property,  is  likewise  protected.'^*  The  goods  set  apart 
to  a  defendant,  under  the  exemption,  are  his  exclusive  property, 

SI  I    Morgan  v.  Noud,  5  Clark  93;  Craig  v.  Craig,  I  W.  N.  C.  613. 

512  McAuley's  Appeal,  35  Pa.  209;  Gangwere's  Appeal,  36  Pa.  466. 

513  Hill  V.  Johnston,  29  Pa.  362;  Shelly's  Appeal,  36  Pa.  373;  Bower's 
Appeal,  68  Pa.  126. 

514  Williams  v.  Sheridan,  7  Luz.  L,.  Reg.  14. 
5  IS    Lloyd  V.  Yost,  4  Phila.  42. 

516  Huey's  Appeal,  29  Pa.  219. 

517  See  §47. 

518  Hammer  v.  Freese,   19  Pa.  2SS;  Diehl  v.   Holben,  39  Pa.  213; 
Miller's  Appeal,  16  Pa.  300;  Weaver's  Appeal,  18  Pa.  307. 

519  Marks'  Appeal,  34  Pa.  36. 

520  Vankirk  v.  Allen,  i  W.  N.  C.  231. 

521  Hanlejr  v.  O'Donald,  30  Pa.  i^i. 
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to  be  sold  or  retained  at  his  pleasure  ;^^^  and  so,  where  $300  worth 
of  property  is  set  apart  to  the  wife  of  a  debtor,  under  a  domestic 
attachment,  it  ceases  to  be  the  property  of  the  husband,  for  pur- 
poses of  execution,  and  cannot  be  levied  upon  by  a  creditor,  in 
whose  favor  he  has  waived  the  exemption.''^^ 

A  defendant  will  not  be  allowed  his  exemption  from  the  pro- 
ceeds of  a  sheriff's  sale  if  the  effect  would  be  to  reduce  the  mort- 
gage fund-^""*  Likewise  when  real  estate  is  sold  under  a  judgment 
which  is  prior  to  a  mortgage  the  defendant  cannot  claim  his 
exemption  from  the  proceeds  of  the  sale;*^'  nor  against  the  lien 
of  a  borough  ;^^°  nor  the  property  held  by  a  defendant  as  life- 
tenant  and  guardian  for  remainderman  j'^'^^  nor  from  the  pro- 
ceeds of  realty  as  against  liens  for  purchase-money.®^* 

52.  What  property  is  not  exempt. 

Neither  personaP^*  nor  reaP'"  property  purchased  by  a  pen- 
sioner with  pension  money  is  exempt  from  levy  and  sale,  even 
if  the  title  is  taken  in  the  name  of  the  pensioner's  wife.'^^  But 
a  check  which  is  indorsed  and  given  to  the  wife  is  her  proper- 
ty.''^ A  bank  deposit  however  consisting  of  pension  money  is 
not  subject  to  attachment,'^'  but  pension  money  in  the  possession 
of  the  pensioner's  lunacy  committee  may  with  legal  sanction  be 
used  for  his  support.''* 

Money  however  in  the  hand  of  an  officer  derived  from  the  sale 
of  exemption  property  is  attachable.'" 

53.  Exempted  property  cannot  be  taken  if  transformed. 

"After  such  property  is  appraised  to  him  he  may  sell  it  and 

522  Ehrisman  v.  Roberts,  68  Pa.  308. 

523  Hess  V.  Beates,  78  Pa.  429. 

524  Emery  v.  Phillips,  38  L.  I.   126. 
52s  Huffort's  Appeal,  10  W.  N.  C.  528. 

526  Hartman  v.  Holstein,  2  North.  49. 

527  Swarm  v.  Hanawalt,  25  C.  C.  400. 

528  Denlinger  v.  Burkey,  8  Lane.  L.  Rev.  94. 

529  Hadsall  v.  Clark,  2  Chester  492;  Sommers  v.  Howey,  4  Dist.  723. 

530  Aubrey  v.  Mcintosh,  10  Super.  Ct.  275 ;  Sommers  v.  Howey,  I 
Super.  Ct.  318,  affg.  4  Dist.  723,  where  the  cases  are  reviewed.  See  Mc- 
intosh V.  Aubrey,  185  C.  C.  S.  122. 

531  Burtch  V.  Burtch,  14  C.  C.  482. 

532  Holmes  v.  Taladay,  125  Pa.  133. 

533  Moore  v.  Marsh,  16  W.  N.  C.  239. 

534  Lancaster  Co.  Poor  Directors  v.  Hartman,  9  C.  C.  177.  See  also 
Lathnot  Township  Overseer  v.  Stevens,  7  C.  C.  143. 

535  Young  v.  Levy,  6  Super.  Ct.  23;  Charles  v.  Oatman,  2  Clark  452. 
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purchase  other  property  in  its  stead,  and  a  creditor  has  no  right 
to  complain  that  it  is  double  exemption  which  forbids  him  to 
levy  his  second  execution  on  goods  purchased  out  of  the  proceeds 
of  those  which  were  exempted  from  the  levy  of  his  first  execu- 
tion. It  is  not  a  double  exemption,  but  a  single  one,  carried  over 
to  the  new  stock  and  running  along  with  the  debtor's  business 
in  such  a  manner  as  to  make  the  statute  available  to  him."'" 

54.,  Against  whom  exemptor  must  make  claim. 

The  defendant  must  claim  his  exemption  as  against  each  exe- 
cution-creditor i"'^  where  several  writs  are  in  the  sheriff's  hands, 
at  the  same  time,  one  demand  is  sufficient  for  all;  but 
the  rule  is  different  as  to  successive  writs  :''*  thus,  where  two 
executions  are  issued,  and  the  judgment  on  which  the  second  is 
based,  is  the  prior  lien,  an  omission  to  claim  an  appraisement  on 
the  first  writ,  will  bar  the  defendant  of  his  exemption  on  the 
second."^"  The  defendant  must  demand  an  appraisement;  but 
any  words  which  apprise  the  officer  of  his  desire  for  the  benefit 
of  the  exemption,  are  sufficient;'"  and  if  the  apparent  value 
of  the  property  levied  on  be  less  than  the  amount  allowed  by 
law,  a  general  claim  is  sufficient;  it  need  not  be  made  more  spe- 
cific, until  an  appraisement  is  actually  made.'*^  During  the  tem- 
porary absence  of  the  debtor,  a  child  of  proper  age  may  claim 
the  benefit  of  the  exemption  ;''*^  or  his  wife,  or  other  person  left 
in  charge  of  the  property.'*'  But  a  stranger,  whose  goods  are 
found  on  the  demised  premises,  or  an  unrecognized  sub-tenant, 
cannot  claim  against  a  distress  for  rent ;  they  are  not  the  debtors 

536  Landis,  J.,  KoUer  v.  Miller,  9  Dist.  551;  Hanley  v.  O'Donald,  30 
Pa.  261. 

537  Strouse  V.  Becker,  38  Pa.  190;  Dodson's  Appeal,  25  Pa.  232. 

538  Bechtel's   Appeal,  2  Grant  375. 

539  McCreary's  Appeal,  74  Pa.  194.  If  the  sale  be  eflfected  under  a 
writ  issued  on  a  judgment  containing  a  waiver  of  the  exemption,  the 
debtor  has  no  claim  upon  the  proceeds.  Shelly's  Appeal,  36  Pa.  373; 
Dodson's  Appeal,  25  Pa.  232;  Line's  Appeal,  2  Grant  197. 

540  Diehl  V.  Holben,  39  Pa.  213. 

541  Wilson  V.  McElroy,  32  Pa.  82,  85. 

542  Ibid. 

543  McCarthy's  Appeal,  68  Pa.  217;  Meitzler's  Appeal,  ^z  Pa.  368; 
Waugh  V.   Burket,  3  Grant  319. 
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of  the  lessor."**    It  seems,  that  a  parol  request  to  the  sheriff,  when 
absent  from  his  office,  is  sufficient."*® 

55.    Claim  need  not  be  in  writing.    Effect  of  claim  on  garnishee. 

The  claim  need  not  be  in  writing,  any  form  of  words  that  will 
properly  inform  the  sheriff  of  the  exemption  will  suffice."*'  The 
claim  in  an  attachment  execution  does  not  conclude  the  garnishee 
who  claims  to  owe  the  defendant  only  as  agent. "*^  And  if  the 
answer  of  the  garnishee  admits  less  than  $300  in  his  possession 
and  sets  up  the  defendant's  claim  of  exemption,  judgment  should 
not  be  entered  against  the  garnishee."**  Again,  if  the  garnishees 
be  numerous  and  the  amounts  small,  the  sheriff  must  set  apart 
to  the  defendant  the  claims  he  may  elect  to  retain."*' 

:PORM    OF   CLAIM    OF   EXEMPTION. 

E.  F.    ^ 
V.        >  Common  Pleas.    December  Term,  1912.     No.  200. 

G.  H.   J 
To  the  Sheriff  of  County : 

Sir:  Notice  is  hereby  given  you  that  I,  execution  debtor  in 
writ  of  fieri  facias  to  Common  Pleas,  December  Term,  1912, 
No.  200,  in  your  hands,  and  in  which  E.  F.  is  plaintiff,  do  claim 
the  benefit  of  the  provisions  of  the  Act  of  Assembly  of  April 
9,  1849,  ^iid  its  supplements,  exempting  property  from  levy  and 
sale  on  execution,  etc.,  and  you  are  hereby  reqi^ested  to  summon 
three  disinterested  and  competent  persons  to  appraise  the  per- 
sonal property  levied  on  by  you  under  and  by  virtue  of  said 
execution,  and  which  I  may  elect  to  retain  under  the  provisions 
of  the  aforesaid  Act  (or  in  case  of  levy  on  real  estate,  say  to 
appraise  the  real  estate  levied  on  under  the  execution  aforesaid, 
and  which  I  elect  to  retain). 

G.  H. 
(Date.) 

544  Rosenberger  v.  Hallowell,  35  Pa.  369. 

545  Bowman  v.  Smiley,  31  Pa.  225.  And  see  Diehl  v.  Holben,  39 
Pa.  213. 

546  Hart  V.  Hart,  167  Pa.  13;  Keller  v.  Bricker,  64  Pa.  379;  Moore 
V.  McMorrow,  5  Super.  Ct.  559. 

547  Houpt  V.  Lewis,  2  Kulp  337. 

548  Hubbard  v.  Reed,  12  W.  N.  C.  322. 

549  Barker  v.  Johnson,  2  C.  C.  414. 
31 
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56.    When  claim  must  be  made.(t) 

Though  there  is  some  conflict  of  decision  upon  the  subject, 
the  rule  to  be  deduced  from  all  the  cases  is,  that  where  personal 
property  is  levied  on,  the  claim  for  the  benefit  of  the  exemption 
must  be  made  at  a  time  sufficiently  early  not  to  delay  the  sale, 
or  to  require  a  new  advertisement,*'"'  unless  there  be  special  cir- 
cumstances, such  as,  absence  from  home,  or  ignorance  of  the 
levy,  to  excuse  the  delay ;°°'  if  the  debtor  see  his  property  levied 
upon  and  advertised,  without  claiming  the  exemption,  he  elects 
to  waive  it.""^  Where  an  officer  is  sued  for  disregarding  a  re- 
quest for  an  appraisement,  if  such  request  were  made  at  the 
time  of  the  levy,  or  immediately  afterwards,  the  court  may  say, 
as  a  matter  of  law,  that  the  debtor's  right  is  not  waived ;  if  not 
made,  until  after  the  sale  is  ready  to  begin,  it  is  equally  the  duty 
of  the  judge  to  decide,  upon  his  own  responsibility,  that  the 
right  is  gone;  but  where  the  request  is  made  between  the  time 
of  the  levy  and  sale,  it  must  be  submitted  to  the  jury,  to  determine 
as  a  matter  of  fact,  whether  it  was  so  late  that  a  compliance  with 
it  would  necessarily  have  postponed  the  sale."^^  Where  real  estate 
is  levied  on,  the  defendant  must  claim  his  exemption,  before  in- 
quisition ;*^*  but  where  no  inquisition  is  required  by  law,  or  it 
is  waived,  a  demand  for  the  exemption  is  in  time,  before  the 
sheriff  has  incurred  the  expense  of  advertising.'^'  As  against 
an  attachment-execution,  the  defendant  must  claim  his  exemp- 
tion, at  the  time  of  appearance,  and  before  the  plaintiff  has  taken 
any  further  step  in  the  cause,  to  his  detriment;'"  it  is  too  late, 
t    4  Vale  9497. 

SSo    Yost  V.  Heffner,  69  Pa.  68.    And  see  Hammer  v.  Freese,  19  Pa. 
ass- 
SSI    Diehl  V.  Holben,  39  Pa.  213.     See  Kee  v.  Hobensack,  2  Phila.  82. 

552  Dieffenderfer  v.  Fisher,  3  Grant  30;  Rogers  v.  Waterman,  25  Pa. 
182;  Kensel  v.  Kern,  4  Phila.  86. 

553  Cable  v.  Buckman,  i  P.  L.  J.  82. 

554  Miller's  Appeal,  16  Pa.  300;  Weaver's  Appeal,  18  Pa.  307;  Brandt's 
Appeal,  20  Pa.  141.  A  person  cannot  claim  the  exemption,  after  a 
sheriff's  sale  of  his  land,  under  a  judgment  against  a  former  owner. 
Fackler  v.  Bale,  i  Pears.  171. 

555  Commonwealth  v.  Boyd,  56  Pa.  402;  Bowyer's  Appeal,  21  Pa. 
210.  A  claim  for  exemption  is  too  late,  after  a  general  waiver  of  in- 
quisition. Ibid.  But  if  the  defendant  waive  an  inquisition  on  the  real 
estate,  and  at  the  same  time,  claim  his  exemption  out  of  the  proceeds; 
the  acts  are  not  inconsistent.    Shaw's  Appeal,  49  Pa.  177. 

556  Landis  v.  Lyon,  71  Pa.  473;  Bittinger's  Appeal,  76  Pa.  105; 
Holmes  v.  Pettingill,  4  W.  N.  C  495;  Ulrich  v.  Gockley,  2  Dist.  350. 
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to  attempt  to  do  so  by  plea  to  the  scire  facias,"^'  or  on  the  trial.''' 
If  the  defendant  and  garnishee  plead  nulla  bona,  it  is  too  late, 
on  the  trial,  to  claim  that  the  property  attached,  is  exempt  by 
law;°°°  and  if  a  fi.  fa.  and  attachment-execution  be  issued  on  the 
same  judgment,  and  are  running  at  the  same  time,  the  defendant 
can  only  have  his  exemption  on  one  writ."""  Under  the  act  of 
1876,  where  a  leased  piano  is  in  the  possession  of  the  tenant, 
it  is  too  late  to  claim  the  exemption,  after  a  levy;  notice  must 
be  given  to  the  lessor,  when  the  instrument  is  placed  upon  the 
demise  premises,  or  at  least,  before  the  right  to  distrain  has 
accrued.'*^ 

a.    Must  be  within  a  reasonable  time. 

An  exemption  must  be  claimed  within  a  reasonable  time  after 
the  right  accrues,  but  what  this  is  depends  on  each  case.'*^  A  year's 
delay  to  claim  the  exemption  is  a  waiver  of  the  right.'''  And  the 
reservation  on  an  assignment  for  creditors  of  the  assignor's  right 
to  the  exemption  must  be  exercised  at  the  time  of  the  appraise- 
ment.'°*  The  reasonable  time  has  another  meaning  after  the 
defendant  has  been  notified  of  the  writ,  provided  the  sale  of  the 
goods  on  which  the  levy  is  made  is  not  thereby  delayed. "''  Again, 
the  notice  of  the  claim  must  be  given  before  inquisition  is  ac- 
tually made;''"  if  not  given  until  after  the  inquisition  and  con- 
demnation of  the  sale  of  real  estate  it  is  too  late."'  A  claim  for 
exemption  is  also  too  late  after  a  levy  on  the  property  and  it  has 

557  Strouse  v.  Becker,  44  Pa.  206;  Bair  v.  Steinman,  52  Ibid.  423. 

558  Zimmerman  v.  Briner,  50  Pa.  535;  Rushworth  v.  Swope,  i  Leg. 
Gaz.  R.  223. 

559  Bancord  v.  Parker,  65  Pa.  336.  On  an  attachment  under  the  act 
of  1869,  it  is  sufficient,  that  the  defendant's  claim  of  exemption  be  set 
up  in  the  garnishee's  answers  to  the  interrogatories.  Hilbronner  v. 
Sternberger,  4  W.  N.  C.  186. 

560  Vogelsong  v.  Beltzhoover,  59  Pa.  57;  Koller  v.  Miller,  15  Dist. 
551- 

561  McGeary  v.   Mellor,   6  W.   N.   C.   244. 

562  Beetem  v.  Getz,  5  Super.  Ct.  71 ;  Moore  v.  McMorrow,  S  Super. 
Ct.  559- 

563  Hayes   v.   Lentz,  8   Dist.   628. 

564  Long  V.  Wilson,  15  C.  C.  68. 
56s    Hart  V.  Hart,  167  Pa.  13. 

566  Commonwealth  v.  Springer,  13  W.  N.  C.  305 ;  McCloskey  v. 
Moulder,  8  C.   C.   156. 

567  Wolf  V.  Wolf,  3  Lane.  L-  Rev.  81.  See  Booas  v.  Fendler,  3 
Pears.  361. 
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been  advertised  for  sale,"*'  though  the  practice  is  not  uniform. 
But  a  debtor  is  entitled  to  his  exemption  even  after  advertise- 
ment of  the  sale  if  another  execution  was  out  of  which  there 
was  a  waiver  but  under  which  no  levy  had  been  made."'"  When 
inquisition  is  waived  and  the  advertising  is  immediate  the  claim 
need  not  be  made  before  the  expense  has  been  incurred  for  ad- 
vertising."" The  claim  however  must  not  be  unnecessarily  de- 
layed until  costs  have  been  incurred  which  would  otherwise  have 
been  avoided."^^  When  the  defendant  has  had  ample  notice  of 
an  inquisition  and  allowed  the  property  to  be  condemned  and 
costs  to  be  incurred  which  otherwise  might  have  been  avoided, 
he  is  too  late  to  claim  the  exemption.""  But  a  delay  of  ten  days 
in  making  a  claim  of  exemption,  if  the  sale  has  not  been  delayed 
or  costs  have  not  been  incurred,  does  not  bar  the  claim."''  A 
claim  however  is  too  late  if  the  fund  has  been  paid  into  court  by 
the  sheriff  and  an  auditor  appointed  and  the  audit  is  nearly  con- 
cluded before  the  claim  is  made."'^ 

Other  illustrations  may  be  given.  A  claim  made  by  the  time 
interrogations  are  presented  to  the  garnishee  in  attachment  and 
before  answer  will  suffice;"'"  likewise  a  notice  of  claim  given  to 
the  sheriff  before  granting  a  rule  to  open  judgment,  if  after  its 
disposition  a  claim  is  made  before  sale.""  Likewise  when  the 
defendant  in  an  attachment-execution,  who  has  not  been  served 
with  it,  makes  his  exemption  claim  as  soon  as  he  has  notice  of 
the  execution,  and  before  the  plaintiff  has  taken  any  step  to  his 
detriment,  the  claimant  is  in  time,  even  though  not  made  at  the 
term  to  which  the  writ  is  returnable."''  A  different  rule  however 
would  apply  had  he  been  served  with  the  attachment.'" 

568  Hubbard  v.  Evarts,  12  C.  C.  132.  See  also  Harvester  Co.  v.  Fite, 
4  C.  C.  415;  Stewart's  Appeal,  20  W.  N.  C.  no;  Gibbons  v.  Cutler,  2 
Del.  214;  Gerhab  v.  Blank,  S  Montg.  126. 

569  Burke  v.  Wolfe,  4  Del.  285. 

570  Barrett  v.  Smith,  10  Dist.  531. 

571  Lancaster  Trust  Co.  v.  Gouchenauer,  6  Super.  Ct.  209;  William- 
son V.  Krumbhaar,  132  Pa.  455;  Gorman's  Appeal,  go  Pa.  257. 

572  Schwartz  v.  CroU,  i  Leh.  184. 

573  Snyder  v.  Schmick,  166  Pa.  429. 

574  Gibbons  v.  Gaffney,   154  Pa.  48. 

575  Heathcote  v.  Crassley,  8  Del.  299. 

576  R.  E.  Deitz  Co.  v.  Sullivan,  9  Del.  159. 

577  Howard  B.  &  L.  Assn.  v.  Phila.  &  Reading  R.  Co.,  102  Pa.  220. 

578  Morris  v.  Shafer,  93  Pa.  490;  Cunningham  v.  Duncan,  5  Dist. 
574- 
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When  the  circumstances  create  a  doubt  whether  the  claim  is 
made  within  a  proper  time,  the  doubt  will  be  resolved  in  favor 
of  the  claimant,^''  and  parol  evidence  is  admissible  to  show  the 
date  of  filing."*"  Lastly,  a  claim  noted  on  the  sherifiE's  docket  is 
presumed  to  have  been  made  on  time.°'^ 

b.    And  before  advertising. 

While  no  fixed  and  unvarrying  rule' can  be  laid  down  with  re- 
spect to  the  time  when  the  claim  for  exemption  must  be  made, 
generally  this  should  be  before  the  expense  of  advertising  is  in- 
curred,''*^ but  ignorance  of  the  levy  will  excuse  delay  and  the 
rule  has  no  application  where  there  is  a  waiver  of  inquisition  in 
the  warrant  of  attorney  confessing  judgment  and  an  immediate 
advertisement."*^  Clearly  a  claim  for  exemption,  is  too  late  when 
the  fund  has  been  paid  into  court  by  the  sheriff,  and  an  auditor 
has  been  appointed,  who  has  nearly  concluded  his  audit  before 
the  claim  is  made."** 

Nor  is  the  garnishee  bound  to  make  any  claim  on  behalf  of  the 
debtor  when  he  himself  has  been  served  with  the  attachment  and 
has  appeared.  It  is  then  the  defendant's  duty  to  make  this  claim 
for  himself,  either  to  the  officer  or  to  the  court  at  the  latest  dur- 
ing the  term  to  which  the  attachment  is  returnable."*" 

57.    Appraisement. (u) 

The  act  of  1849  provides,  that  the  officer  charged  with  the 
execution  of  the  writ  shall,  if  requested  by  the  debtor,  summon 
three  disinterested  and  competent  persons,"**  who  shall  be  sworn 
or  affirmed  to  appraise  the  property  which  the  debtor  may  elect 
to  retain;  for  which  service  they  shall  be  entitled  to  receive  fifty 
cents  each,  to  be  charged  as  part  of  the  costs.    The  appraisers 

u    4  Vale  9506. 

579  Downward  v.  I,arkin,  7  Del.  262. 

580  Bloom  V.  Alexander,  S  C.  C.  SS3- 
S8i    Dietrich's  Estate,  10  Lane.  Bar  166. 

582  The  exemption  is  in  time  if  made  early  enough  not  to  delay  the 
sale  or  require  new  advertisements.  Commonwealth  v.  Boyd,  56  Pa. 
402;  Yorst  V.  Hefner,  69  Pa.  70. 

583  Barrett  v.  Smith,  10  Dist.  531 ;  Moore  v.  McMorrow,  S  Super. 
Ct.  562;  Diehl  V.  Holben,  39  Pa.  213;  Snyder  v.  Schmick,  166  Pa.  429. 

584  Gibbons  v.  Gaffney,  154  Pa.  48. 

585  Ulrich  V.  Gockley,  2  Dist.  350;  Bancord  v.  Parker,  65  Pa.  336; 
Landis  v.  Lyon,  71  Pa.  475 ;  Harlan  v.  Haines,  125  Pa.  48. 

586  Persons  employed  in  the  sheriff's  office  as  watchmen  and  mes- 
sengers, are  not  competent  appraisers.    Posey  v.  Loutey,  5  W.  N.  C.  291. 
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may  be  sworn  by  the  officer  charged  with  the  execution  of  the 
writ.°^'  If  the  officer  find  personal  property,  which  is  claimed 
under  the  exemption  law,  he  must  appoint  appraisers;  he  is  not 
justified  in  returning  "no  goods."**^  The  time  to  make  an  elec- 
tion, whether  the  debtor  will  retain  real  or  personal  property,  is, 
after  the  appraisers  have  been  summoned  f^^  and  the  sheriff  must 
allow  the  defendant  a  reasonable  time  to  make  his  election.^^" 
The  sheriff  must  decide  the  question  of  exemption  upon  his  own 
responsibility  ;^°^  it  is  sufficient,  that  the  defendant  point  out  a 
part  of  the  goods,  as  to  which  he  disclaims  title,  and  claim  the 
residue,  which  are  appraised  at  less  than  three  hundred  dollars; 
the  officer  must  sell  the  others,  at  his  peril.^^^  If  the  sheriff 
wrongfully  allow  an  appraisement,  the  plaintiff  must  move  to 
set  it  aside;  otherwise,  the  defendant  is  entitled  to  his  exemp- 
tion.'^^ There  is  no  doubt  of  the  power  of  the  courfto  set  aside 
an  unjust  or  collusive  appraisement,  or  undervaluation,  and  may 
do  so,  before  the  sheriff  has  returned  an  appraisement;  other- 
wise, the  wrong,  in  a  majority  of  cases,  would  be  irremediable.""* 
It  ought  to  be  made  publicly,  it  is  the  right  of  the  execution- 
creditor  to  be  present,  to  see  that  it  is  fairly  and  properly  done.""" 
The  sheriff's  duty  to  appraise  and  set  apart  to  the  debtor 
property  to  the  amount,  thus  prescribed  by  the  act,  must  be  exe- 
cuted, unless  a  waiver  or  some  other  specified  act  of  the  defend- 
ant, which  clearly  and  without  doubt  deprives  him  of  that  right, 
is  brought  to  the  sheriff's  notice.'""  Nor  is  a  notice  from  the 
execution  plaintiff,  when  informed  by  the  sheriff  of  the  claim 
for  the  exemption,  that  "the  conduct  of  the  defendant  has  been 

587  Act  8  April,  1857,  P.  L.  170,  2  Purd.  §34,  p.  1530. 

588  O'Malley  v.  Dempsey,  3  Leg.  Gaz.  225. 

589  Bowman  v.  Smiley,  31  Pa.  225. 

590  Elliott  V.  Flanigan,  37  Pa.  425. 

591  Houston  V.  Smith,  i  Phila.  221;  Pile  v.  Grambo,  i  W.  N.  C.  7; 
Chestnut  v.  Meace,  3  W.  N.  C.  240;  Thornton  v.  Aubrey  Hotel  Co.,  5  W. 
N.  C.  428. 

592  Keller  v.  Bricker,  64  Pa.  379. 

593  Seibert's  Appeal,  73  Pa.  359.  But  if  the  sheriff  wrongfully  al- 
low the  defendant's  claim  of  exemption,  without  notice  to  the  plaintiff, 
he  is  responsible  to  the  latter,  though  the  writ  do  not  inform  him  of  the 
nature  of  the  cause  of  action.    Hare  v.  Commonwealth,  26  P.  L.  J.  I49- 

594  Sleeper  v.  Nicholson,  5  Clark  163;  Fisher  v.  Hughes,  2  Pitts.  272; 
Norris  v.  Town,  i  W.  N.  C.  51;  Grove's  Estate,  12  York  180. 

595  Huddy  v.  Sproule,  4  Phila.  353. 

596  Williamson  v.  Krumbahr,  132  Pa.  455. 
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such  as  to  forfeit  his  right,"  sufficient  to  affect  the  sheriff  with 
knowledge."""  Nor  has  he  any  right  to  demand  indemnity  from 
the  defendant  as  a  condition  of  allowing  the  exemption  claimed, 
as  this  would  in  most  cases  practically  defeat  the  operation  of  the 
statute.  Nor  can  he  secure  himself  in  disregarding  such  claim 
by  an  indemnity  from  the  plaintiff,  unless  there  be  a  claim  of 
property  by  some  third  party.^'*  Indeed,  the  sheriff  is  vested 
with  no  discretion  in  the  premises,  and  is  not  responsible  to  the 
plaintiff  in  damages  for  recognizing  the  defendant's  demand,  ex- 
cept in  case  of  a  formal  waiver  or  of  a  wilful  or  wanton  disregard 
of  the  plaintiff's  plain  right;  the  proper  remedy  of  the  plaintiff 
in  all  disputed  cases  where  the  sheriff  has  mistakenly  or  wrong- 
fully allowed  an  appraisement,  is  to  move  the  court  to  set  the 
appraisement  aside. °'* 

FORM  OF  RBQUEST  FOR  APPRAISEMENT  OF  PFRSONAI,  PROPERTY. 

John  Smith     ^  ■^ 

V.  >In  the  Court  of  Common  Pleas  of         County' 

Richard  Jones.J 
Fieri  facias. 

No.         .  Term,  1912. 

Original  No.       .  Term,  1912. 

To  ,  Esq.,  sheriff  of  said  County : 

You  are  hereby  notified  of  my  demand  for  an  appraisement 
and  requested  to  summon  three  disinterested  and  competent 
persons  to  appraise  and  set  aside  the  personal  property  levied 
on  by  you  under  said  execution,  which  the  undersigned  shall 
elect  to  retain  under  the  provisions  of  the  act  of  April  9,  1849, 
and  its  supplements. 

,  Pa.    June  6,  1912. 

Richard  Jones. 

FORM   OF   SUMMONS   OF   APPRAISERS   OF   PERSONAL    PROPERTY. 

John  Smith    ^ 

V.  >In  the  Court  of  Common  Pleas  of  County. 

Richard  Jones.J 

No.  fi.  fa.  Term,  1912. 

Original  No.  Term,  1912. 

To  James  Dick,  Henry  Stray  and  John  Bull : 

597  Ibid. 

598  Ibid. 

599  Ibid. 
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You  are  hereby  summoned  to  appraise,  under  oath,  the  per- 
sonal property  of  Richard  Jones,  the  debtor  named  in  the  above 
execution,  which  he  shall  elect  to  retain  to  the  value  of  $300. 
exclusive  of  other  exemptions  allowed  by  law. 

Witness  my  hand  the  7th  day  of  June,  A.  D.  1912. 

,  Sheriff. 

FORM  OF  ELECTION  TO  RETAIN  REAI,  ESTATE. 

John  Smith    ^ 

V.  Win  the  Court  of  Common  Pleas  of         County. 

Richard  Jones.  J 

Fi.  fa.  No.  Term,  1912. 

Original  Number  Term,  1912. 

To  William  Wills,  Esq.,  sheriff  of 

The  undersigned  defendant  elects  to  retain  real  estate  levied 
upon  by  virtue  of  the  execution  above  specified,  to  the  value  of 
three  hundred  dollars,  and  requests  an  appraisement  thereof 
according  to  law. 

,  Pa.,  June  4,  1912. 

Richard  Jones. 

FORM    OF   SUMMONS   OF   APPRAISERS   OF   REAI,    PROPERTY. 

John  Smith    ^ 

V.  >-In  the  Court  of  Common  Pleas  of         County. 

Richard  Jones. J 

No.  fi.  fa.  Term,  191 2. 

Original  No.  Term,  1912. 

To  James  Dick,  Henry  Stray  and  John  Bull : 

You  are  hereby  summoned  to  appraise,  under  oath,  the  real 
property  of  said  Richard  Jones,  levied  on  under  the  above  exe- 
cution, which  he  shall  elect  to  retain  to  the  value  of  $300,  exclu- 
sive of  other  exemptions  by  law. 

Witness  my  hand  the  7th  day  of  June,  A.  D.  1912. 

,  Sheriff. 

a.    When  this  must  be  done. 

A  rule  of  court  requiring  the  sheriff  to  file  an  appraisement 
before  the  return-day  of  the  writ  is  inapplicable  where  a  valid 
claim  of  exemption  is  not  made  until  the  return-day.°°°  The 
omission  of  the  sheriff  to  make  an  appraisement  under  the  first 
claim  does  not  alter  the  defendant's  rights,  even  if  the  sheriff's 

600    Barrett  v.  Smith,  10  Dist.  531. 
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delay  prevented  the  collection  of  his  costs.'"^  On  a  sale  under 
a  venditioni  exponas  on  a  judgment  for  purchase  money,  an  ap- 
praisement under  the  defendant's  claim  of  exemption  is  un- 
necessary, and  the  defendant  is  entitled  to  his  allowance  on  his 
simple  claim  as  against  all  other  creditors.'"^  And  goods  ap- 
praised under  a  claim  of  exemption  are  subject  to  another  exe- 
cution, indeed  appraisement  must  be  made  with  respect  to  every 
execution.""*  If  two  appraisements  are  made  and  the  first  is 
never  set  aside,  the  second  is  nevertheless  valid,  unless  both  were 
made  under  the  same  writ.°°* 

b.  Who  should  be  selected. 

In  appointing  appraisers  the  sheriff  should  select  competent 
and  disinterested  persons;""'  his  employes  are  not  properly  quali- 
fied to  perform  the  duty;"""  relationship  is  a  disqualification;""^ 
and  sureties  on  the  bond  of  a  widow  who  claims  an  exemption 
are  not  properly  qualified.""*  The  plaintiff  also  has  a  right  to  be 
represented;""*  and  if  this  is  not  done  the  appraisement  may  be 
set  aside  ;"^"  but  a  second  lien  creditor  cannot  except  to  an  ap- 
praisement made  in  a  prior  writ."^^ 

c.  Improper  appraisement. 

A  mandamus  will  not  lie  to  compel  a  constable  making  a  levy 
to  have  an  appraisement  made  of  goods  that  are  claimed  to  be 
exempt  by  the  debtor."^^  If  not  properly  made  the  appraisement 
may  be  set  aside."^*  Thus  if  a  sheriff  fails  to  have  the  debtor's 
exemption  in  real  estate  appraised  until  after  its  condemnation 
and  the  issue  of  the  venditioni  exponas,  the  sale  will  be  set  aside 
on  terms,"'*  so  will  an  inquisition  if  the  sheriff  refuses  to  appraise 

601  Norton  v.  Schmidt,  21  I,anc.  L.  Rev.  130. 

602  Scott   V.   Kirlin,    i   Del.   545. 

603  Wilcox  V.  Stark,  18  Phila.  325;  Wisser  v.  Wisser,  8  Dist.  673. 

604  Wisser  v.  Wisser,  8  Dist  673. 

60s  First  Nat.  Bank  of  Strasburg  v.  Keene,  i  Dist.  480. 

606  lyevinite  v.  Chuya,  10  Kulp  264. 

607  Schaeffer  v.  Heine,  22  C.   C.   133. 

608  Grove's   Estate,    12   York   180. 

609  Rosenthal  v.  Leberman,  13  W.  N.  C.  550. 

610  Halle  v.  Felsinger,  19  C.  C.  330. 

611  Wisser  v.  Wisser,  8  Dist.  673. 

612  Commonwealth  v.  Huttel,  4  Super.  Ct.  95. 

613  Tasker  v.  Sheldon,  115  Pa.   107. 

614  Conard  v.  Edwards,  7  C.  C.  334. 
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and  allow  the  defendant  his  exemption  ;*^°  for  the  sheriff  cannot 
inquire  into  the  defendant's  right  to  claim  the  benefit  of  the 
exemption  law."^^  But  the  court  will  not  interpose  in  regard 
to  appraisements  and  exemptions  except  in  clear  cases.*^' 

Lastly,  when  the  defendant  makes  his  claim  out  of  real  estate, 
which  the  sheriff  neglects  to  appraise,  the  defendant  it  is  said 
cannot  come  in  on  the  fund,  his  remedy  is  in  an  action  against 
the  sheriff  ;°^^  but  the  supreme  court  has  decided  otherwise,  hold- 
ing that  the  sheriff's  neglect  does  not  defeat  the  debtor's  right  of 
exemption  to  receive  his  $300  from  the  proceeds  of  the  sale.*^* 
Lastly,  the  requirements  of  the  act  of  1849°^°  providing  for  an 
appraisement  cannot  be  waived.*^^ 

d.    When  real  estate  cannot  be  easily  divided. 

When  the  property  levied  on  consists  of  real  estate  of  greater 
value  than  three  hundred  dollars,  and  the  defendant  elects  to 
take  his  exemption  in  land,  it  is  made  the  duty  of  the  appraisers 
to  determine  whether,  in  their  opinion,  such  real  estate  can  be 
divided,  without  injury  to,  or  spoiling  the  whole ;  and  if  they  de- 
termine that  it  can  be  so  divided,  to  set  apart  so  much  thereof, 
by  metes  and  bounds,  as  shall  be  of  sufficient  value  to  answer  the 
defendant's  exemption ;  and  upon  a  return  of  the  proceedings,  the 
plaintiff  may  issue  his  venditioni  exponas  for  a  sale  of  the  resi- 
due. If,  however,  the  appraisers  determine  against  a  division, 
the  plaintiff  may  proceed  to  sell  the  whole  of  the  real  estate  in- 
cluded in  the  levy;  ;and  the  defendant  may  claim  his  exemption 
out  of  the  proceeds.*"  The  defendant  cannot  claim  out  of  the 
proceeds  of  sale,  as  against  a  lien  for  purchase-money;"^'  nor  as 
against  a  mortgage  ;*^*  nor  as  against  a  mechanic's  lien  f^^  nor  as 
against  a  sale  for  arrears  of  ground-rent."^* 

Again  an  appraisement  setting  apart  personalty  to  the  debtor 

615  Inners  v.  Hartman,  2  York  170. 

616  Ibid. 

617  Wilcox  V.   Stark,   18  Phila.  325. 

618  Kershner  v.  Miller,  2  Wood.  51 ;  Pentz  v.  Rooker,  i  Leh.  151. 

619  See  Coleman's  Appeal,   103  Pa.  366. 

620  April  9,  P.  L.  533,  2  Purd.  §§29,  33,  p.  1522. 

621  Pentz  V.  Rooker,  i  Leh.  151 ;  Pearson's  Appeal,  2  Mona.  678. 

622  Act  1849,  §§3-  4.  P.  Ir.  533,  2  Purd.  §29,  p.  1522. 

623  Ulrich's  Appeal,  48  Pa.  489. 

624  Gangwere's  Appeal,  36  Pa.  466;  McAuley's  Appeal,  35  Pa.  209. 

625  Laucks'  Appeal,  24  Pa.  426. 

626  Pepper's  Estate,  i  Phila.  562. 
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for  a  portion  of  the  exemption  allowed,  and  finding  that  the  real 
estate  cannot  be  so  divided  as  to  give  the  debtor  the  residue  in 
land,  is  not  in  the  nature  of  a  conclusive  adjudication  vesting  the 
claim  either  in  the  land  or  in  the  fund  realized  from  the  sale  and 
may  be  contested."^^ 

58.  Refusal  of  the  exemption,  (v) 

If  the  officer  disregard  a  claim  of  exemption,  made  in  due 
time,  the  debtor  loses  his  right  thereto,  and  is  put  to  his  action  of 
trespass  against  the  officer."^*  The  officer  thereby  becomes  a 
trespasser  ab  initio;"^'  and  no  indemnity  will  save  him  harmless 
in  thus  disregarding  the  act ;  a  bond  or  obligation  given  for  such 
purpose  is  void.*^°  Such  action  may  be  brought  before  a  justice 
of  the  peace  f^'-  and  the  plaintiff's  debt  cannot  be  defalked  against 
the  damages  sustained  by  the  debtor  ;^^^  but  the  damages  recov- 
ered may  be  attached  at  the  suit  of  another  creditor ;  at  least,  so 
far  as  they  are  exemplary  in  their  character.*^^  And  if  the  de- 
fendant dies  after  a  levy  and  before  the  sale  of  the  property  and 
the  exemption  is  claimed  by  the  widow,  the  sheriff  is  liable  in 
trespass  if  he  sell  the  property."^*  The  officer's  disregard  of  the 
exemption,  however,  will  not  vitiate  the  title  of  the  purchaser.''^^ 

a.    When  rule  to  set  exemption  aside  is  res  adjudicata. 

Where  a  rule  to  set  aside  an  exemption  is  twice  taken  and 
twice  made  absolute,  the  superior  court  on  appeal  from  the  order 
making  the  second  rule  absolute,  will  regard  the  matter  as  res 
adjudicata.  °^°* 

59.  Exemptor  may  withdraw  the  exemption. 

The  exemption  is  a  personal  privilege  and  may  be  withdrawn 

V    4  Vale  9519. 

627  Imhoff's   Appeal,   179   Pa.   350. 

628  Hammer  v.  Freese,  19  Pa.  255;  Marks'  Appeal,  34  Pa.  36;Nyman's 
Appeal,  71  Pa.  447;  Newling  v.  Arnott,  42  L,.  I.  489;  Van  Dresser  v. 
King,  34  Pa.  201;  Emerson  v.  Smith,  51  Pa.  90. 

629  Wilson  V.  Ellis,  28  Pa.  238;  Newling  v.  Arnott,  42  L.  I.  489;! 
Commonwealth  v.  Hummel,  20  Dist.  75. 

630  Freeman  v.  Smith,  30  Pa.  264. 

631  Stamer  v.  Nass,  3  Grant  240. 

632  Wilson  V.  McElroy,  32  Pa.  83. 

633  Knabb  v.  Drake,  23  Pa.  489. 

634  Brechtal  v.  Cortright,  13  Super.  Ct.  384. 
63s    Hatch  V.  Bartle,  45  Pa.  166.    * 

63Sa    Harris  v.  Shuster,  3  Super.  Ct.  331. 
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by  the  defendant.'*'  A  debtor  may  also  deny  his  ownership  of 
goods  seized  in  execution,  but  subsequently  claim  them  under  the 
exemption  laws.  When  they  were  thus  claimed  by  him  the  form- 
er practice  was  for  the  plaintiff  to  indemnify  the  sheriff,  sell  the 
goods  and  submit  the  facts  in  dispute  to  a  jury  in  a  suit  on  the 
bond."''  The  court  would  not  adjudicate  the  rights  of  the  parties 
on  a  motion  to  set  aside  the  appraisement,  nor  award  an  issue 
in  the  nature  of  an  interpleader."**  But  the  present  practice  is 
different.  Property  thus  taken  under  execution  by  the  sheriff 
is  regarded  as  in  the  possession  of  the  court,  which  will  settle 
questions  arising  on  the  execution  in  the  case  pending  rather 
than  compel  the  parties  to  bring  another  suit  for  the  determina- 
tion of  the  question.***  Furthermore  the  disallowance  of  an  ex- 
emption cannot  be  reviewed  on  certiorari  if  the  record  is  regular, 
but  only  by  appeal.**" 

60.    Waiver,  (w) 

A  prospective  waiver  of  the  benefit  of  the  law  exempting 
wages  from  attachment,  is  void;**^  nor  can  a  borrower,  by  pros- 

w    4  Vale  9509. 

636  White  Deer  Township  Appeal,  95  Pa.  191;  Catterson's  Appeal, 
100  Pa.  9. 

637  Fisher  v.  Hummel,  2  Dist.  233.  See  this  case  for  full  discussion 
on  the  subject.  Dieffenderfer  v.  Fisher,  3  Grant.  30.  But  see  also  Free- 
man V.  Smith,  30  Pa.  264. 

638  Ibid;  Houston  v.  Smith,  i  Phila.  221;  Pile  v.  Grambo,  i  W.  N. 
C.  7;  Chestnut  v.  Meace,  3  N.  W.  240;  Thornton  v.  Hotel  Co.,  S  W.  N. 
C.  428;  Kiker  v.  Walker,  7  W.  N.  C.  521;  Tasker  v.  Sheldon,  115  Pa. 
107. 

639  Moskovitz  V.  Grangers,  13  Dist.  153;  Williamson  v.  Krurabaar, 
132  Pa.  4SS  overruling  Seibert's  Appeal,  73  Pa.  361.  "The  sheriff  is  in- 
vested with  no  judicial  power  or  discretion  in  the  premises;  and  it  is 
only  in  the  case  of  a  formal  waiver  or  of  a  wilful  or  wanton  disregard 
of  the  execution  creditor's  plain  right,  that  the  sheriff  may  be  held  for 
damages  in  recognizing  the  defendant's  demand.  The  proper  practice 
in  all  disputed  cases  where  the  sheriff  mistakenly  or  wrongfully  allows 
an  appraisement  is  to  move  the  court  to  set  the  appraisement  aside.  In 
that  mode  of  procedure  the  sheriff,  having  discharged  his  duty  in  good 
faith,  is  relieved  from  responsibility,  and  the  parties  litigant  stand  square- 
ly upon  their  respective  rights.  The  questions  of  fact  involved  are  then 
judicially  determined  and  the  result  is  binding  upon  the  parties."  Clark, 
J.,  Williamson  v.  Krumbhaar,  132  Pa.  455,  461. 

640  Hawk  v.  Waltz,  7  North.  100. 

641  Firmstone  v.  Mack,  49  Pa.  387;  Cunliffe  v.  Rinehart,  2  W.  N.  C. 
79;  Jones  v.  Garoway,  6  Luz.  L.  R.  17. 
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pective  agreement,  waive  the  right  to  recover  back  usurious  in- 
terest;**^ but  the  validity  of  a  prospective  waiver  of  the  benefit 
of  the  exemption  law,  embodied  in  the  contract,  appears  to  be 
too  firmly  established,  to  be  affected  other  than  by  legislative 
power.'*'  The  sheriff  is  not  bound  to  regard  a  claim  of  exemp- 
tion, which  has  been  waived  in  the  contract  between  the  par- 
ties.'**  A  prospective  waiver,  however,  must  be  expressed  in 
clear  and  unequivocal  language;  the  defendant  cannot  be  pre- 
judiced by  an  unauthorized  indorsement,  by  a  justice,  of  the 
words  "exemption  note,"  upon  his  execution;'*"  but  the  waiver 
requires  no  higher  degree  of  proof,  than  the  execution  of  the 
instrument  in  which  it  is  contained.'*'  Where  a  lease  stipulates 
that  all  property  on  the  demise  premises  shall  be  liable  to  dis- 
tress for  rent,  the  waiver  extends  only  to  the  property,  and  not 
to  the  debt;  if  notes  be  given  for  the  rent,  the  maker  is  entitled 
to  his  exemption  in  a  suit  thereon.'*'  But  an  express  waiver  by 
a  lessee  of  "the  benefit  of  all  laws  or  usages  exempting  any 
property  from  distress  or  execution  for  rent,"  applies  to  any 
property  whether  seized  on  a  landlord's  warrant,  or  taken  by  an 
execution  levy  for  rent.'*'  The  claim  for  exemption  being  a 
personal  privilege,  may,  of  course,  be  withdrawn,  without  regard 
to  the  effect  of  such  withdrawal  upon  the  priorities  of  other 
creditors;'*'  and  one  who  has  consented  to  a  levy  upon  exempt 
property,  may  withdraw  such  consent,  before  the  day  of  sale."" 
Being  a  mere  personal  privilege,  it  is  not  transferable ;  whatever 
the  debtor  does  not  claim  for  himself,  remains  in  the  fund,  to 

642  Bosler  v.  Rheem,  72  Pa.  54. 

643  McKinney  v.  Reader,  6  W.  34 ;  Case  v.  Dunmore,  23  Pa.  93 ; 
Laucks'  Appeal,  24  Pa.  426;  Bowman  v.  Smiley,  31  Pa.  225;  Winchester 
V.  Costello,  2  Pars.  279. 

644  Bowman  v.  Smiley,  31  Pa.  225. 

64s  O'Nail  V.  Craig,  56  Pa.  161;  s.  p.  Brown  v.  Dougherty,  4  W.  N. 
C.  36. 

646  Adams  v.  Bachert,  83  Pa.  524;  Wireman  v.  Schmidt,  4  W.  N.  C. 
360. 

647  Mitchell  V.  Coates,  47  Pa.  262.  A  waiver  of  exemption,  con- 
tained in  a  mortgage,  as  to  the  premises  described,  or  any  other  premises 
whatever,  will  not  extend  to  the  defendant's  personal  property,  in  a  suit 
on  the  bond.    Building  Association  v.  Schott,  6  W.  N.  C.  399. 

648  Beatty  v.  Rankin,  139  Pa.  358. 

649  Kyle's  Appeal,  45   Pa.   353. 

650  Hutchinson  v.  Campbell,  25  Pa.  273. 
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be  distributed  according  to  law.'"*^  A  judgment  creditor  of  a 
bankrupt  holding  a  waiver  of  his  benefit  of  the  state  exemption 
laws  may  have  the  sheriff  levy  on  the  bankrupt's  exempt  goods 
and  sell  them  at  any  time  before  his  final  discharge  under  the 
national  act.°'^* 

No  consideration  is  required  to  support  a  waiver  of  the  right  to 
exemption  at  the  time  of  contracting  the  debt,  or  withdrawing 
a  request  for  an  appraisement  other  than  the  existence  of  the 
debt,*^^  but  a  subsequent  waiver  must  be  based  on  a  good  con- 
sideration.^^'  If  a  creditor  wishes  the  benefit  of  a  waiver  of  ex- 
emption, he  must  secure  it  by  judgment."^* 

What  acts  are  a  waiver  ?  First  of  all  an  omission  to  claim  the 
exemption  at  the  proper  time  is  a  waiver  f^^  so  will  the  giving  of 
a  bond  to  abide  by  the  award  of  arbitrators  ;°^'  so  will  the  pledge 
of  personal  property.^^'  A  waiver  by  an  obligor  in  a  bond  of  the 
benefits  of  every  law  "to  exempt  the  premises  described"  in  an 
accompanying  mortgage  or  "any  other  premises  whatsoever,"  is 
confined  to  the  obligator's  real  estate.*^' 

A  waiver  of  exemption  should  appear  in  an  alias  writ  of  tes- 
tatum fieri  facias,  and  the  prothonotary  is  liable  in  damages  to  the 
plaintiff  to  the  extent  of  his  loss  by  its  omission.''^ 

When  two  executions  are  issued  against  a  defendant,  in  only 
the  second  of  which  is  a  waiver  of  exemption,  and  the  amount 
realized  from  the  sale  is  less  than  the  exemption,  the  costs  of 
the  second  execution,  which  produced  the  fund,  should  be  first 

651  Bowyer's  Appeal,  21  Pa.  210. 
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652  Nevling  v.   Arnot,  42  L.  I.  489. 
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656  Quick  V.  Gritman,  3  C.  C.  610. 

657  Hanley  v.  Hampton,  160  Pa.  18. 

658  Howard  B.  &  L.  Association  v.  Phila.  &  Reading  R.  Co.,  102  Pa 
220. 

659  Miller  v.  Mowrer,  4  Lane.  Bar  39. 
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Lane.  L.  Rev.  323. 
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deducted,  and  the  balance  should  be  awarded  to  the  first  exe- 
cution-creditor.®'^ 

NOTICE  TO  SHERIFF  OF   WAIVER  OF  EXEMPTION. 

A.  B.-^ 

V.   yCommon  Pleas,  No.  i.    December  Term,  1912.    No.     . 
C.  D.J 
To  C.  K.,  Esq.,  Sheriff  of  County : 

Sir  :  Notice  is  hereby  given  to  you  that  I,  execution  debtor  in 
writ  of  fieri  facias  to  Court  of  Common  Pleas,  December  Term, 
1912,  No.  ,  in  your  hands,  in  which  A.  B.  is  plaintiff,  do  waive 
and  renounce  the  benefit  of  the  Act  of  Assembly  of  April  9, 
1849,  and  its  supplements,  exempting  property  from  levy  and  sale 
on  execution,  etc. 

C.  D., 
(Date.) 
61.    Effect  of  waiver. 

A  waiver  of  the  statutory  privilege  of  the  exemption  of  a  por- 
tion of  the  debtor's  property  from  levy  and  sale  under  execution, 
when  made  at  the  time  the  debt  is  created,  is  based  upon  the  same 
consideration  as  that  upon  which  rests  the  liability  to  pay,  and  is, 
therefore,  irrevocable;^"**  such  waiver  may  be  indorsed  upon  the 
execution  ;*"'°  and  in  such  case,  the  sheriff  is  not  bound  to  regard 
the  defendant's  claim  for  an  appraisement.^®*  After  some  con- 
flict of  decision,  it  has  been  finally  settled,  that  a  debtor  cannot 
waive  his  exemption  in  favor  of  a  junior  lien-creditor,  so  as  to 
give  him  a  preference  in  the  distribution  of  the  proceeds  of 
sale;*'^  and  the  same  rule  applies  to  execution-creditors;  in  such 
case,  the  first  execution  levied  will  take  the  proceeds;"*®  and  a 

663  Kiefer  v.  Kiefer,  3  Dist.  471. 

664  Bowman  v.  Smiley,  31  Pa.  225. 

66s    Colahan  v.   Cooper,  2  W.   N.   C.  569. 
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667  Bowyer's  Appeal,  21  Pa.  210 ;  Shelly's  Appeal,  36  Pa.  373 ;  Lauck's 
Appeal,  44  Pa.  395 ;  Forney's  Appeal,  3  Luz.  L.  Ob.  84 ;  Hartraan  v.  Hart- 
man,  4  Brewst.  393. 

668  Garrett's  Appeal,  32  Pa.  160.  But  where  a  subsequent  execu- 
tion, as  to  which  there  is  a  waiver  of  exemption,  is  stayed  before  the 
sale,  this  does  not  deprive  the  defendant  of  his  right  of  exemption,  as 
against  the  prior  execution-creditor,  who  has  no  such  waiver.  Bowman 
V.  Tagg,  6  W.  N.  C.  220.  And  the  fact  that  the  defendant  cannot  claim 
the  exemption  as  against  a  mortgage,  does  not  inure  to  the  benefit  of  a 
prior  judgment-crditor.    Finnegan's  Estate,  26  P.  I<.  J.  153. 
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waiver  by  a  tenant  in  favor  of  his  execution-creditor,  will  give 
the  latter  no  preference  over  the  claim  of  the  landlord,  in  whose 
favor  there  is  no  such  waiver. °*°  If,  however,  the  debtor's  land 
be  sold  on  a  judgment,  which  contains  no  waiver,  he  may  claim 
his  exemption  as  against  other  judgment-creditors,  holding  such 
waiver,  but  who  have  not  issued  execution."'"  If  the  sheriff  sell 
on  three  writs  of  execution,  on  the  second  of  which  there  is  a 
waiver  of  the  exemption  law,  the  first  execution-creditor  will  be 
entitled  to  the  fund;  but  the  debtor  may  claim  his  exemption  as 
against  the  third  writ  f^  and  if  a  third  incumbrance  be  superior 
to  the  first,  but  subordinate  to  the  second,  the  first  incumbrance 
is  entitled  to  the  proceeds  of  a  judicial  sale  of  the  property.''^ 
Where,  however,  one  judgment-creditor  has  a  waiver  in  his  judg- 
ment, and  another  judgment-creditor  has  no  such  waiver,  the 
latter  can  compel  the  former  to  resort  to  the  exempted  property 
for  satisfaction;"'^  and  where  a  debtor  makes  an  assignment  for 
the  benefit  of  creditors,  reserving  so  much  property  as  is  ex- 
empt from  levy,  a  creditor  holding  a  waiver  must  resort  to  the  re- 
served property;  he  cannot  claim  a  preference  out  of  the  fund 
in  the  hands  of  the  assignee."'* 

If  an  exemption  is  waived  who  is  benefited  thereby?  A  credi- 
tor whose  contract  contains  a  waiver  of  the  exemption  is  not 
bound  to  insist  on  the  waiver  for  the  benefit  of  subsequent  credi- 
tors who  have  none.®'^  And  if  such  creditor  does  not  insist  on 
his  advantage,  the  debtor  is  entitled  to  his  exemption  as  against 
the  other  creditors."'"  Again,  a  court  will  not  compel  an  execu- 
tion-creditor, who  has  a  waiver  of  the  exemption,  to  resort  to 
the  exempt  property  in  bar  of  subsequent  execution-creditors 
who  ha,ve  no  such  waiver.""    Moreover  when  the  debtor's  prop- 
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670  Pittman's  Appeal,  48  Pa.  315;  Thomas'  Appeal,  69  Pa.  120. 
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Pa.  67;  Loucheira's  Appeal,  67  Pa.  49;  Shultz's  Appeal,  i  Am.  L.  J.  173; 
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erty  is  sold  the  first  judgment  containing  a  waiver  must  be  paid 
out  of  the  proceeds  of  the  exempt  property.®'*  In  Hallman  v. 
Hallman,®'°  Justite  Mitchell,  after  reviewing  the  authorities  on 
this  subject  deduced  the  following  rules :  (a)  In  the  distribution 
to  liens  of  the  proceeds  of  a  sheriff's  sale,  a  waiver  as  to  any  lien 
will  enure  to  the  benefit  of  all  prior  liens,  on  the  principle  that 
a  debtor  cannot  alter  the  precedence  settled  by  law.  (b)  A  waiv- 
er as  to  any  lien  enure  to  the  benefit  of  subsequent  liens,  so 
far  as  to  compel  the  waiver-creditor  to  resort  first  to  the  exempt- 
ed fund,  on  the  principle  of  the  equity  of  creditors  having  one 
and  two  funds  respectfully  under  their  control,  (c)  But  a  waiv- 
er will  not  enure  to  the  benefit  of  subsequent  liens,  beyond  its 
own  amount;  so  that  if  the  waiver-judgment  is  less  than  $300, 
the  balance  will  go  to  the  debtor  claiming  the  exemption,  on  the 
broad  ground  that  men  may  do  what  they  will  with  their  own, 
provided  they  do  not  contravert  the  settled  rules  of  law,  or  im- 
pair the  rights  of  others." 

When  two  executions  are  issued  against  a  defendant,  in  only 
the  second  of  which  is  a  waiver  of  exemption,  and  the  amount 
realized  by  the  sale  is  less  than  the  exemption,  the  costs  of  the  sec- 
ond execution,  which  produced  the  fund,  should  be  first  deducted, 
and  the  balance  awarded  to  the  first  execution-creditor.**"  Again, 
when  two  creditors  of  a  debtor  attach  the  same  fund  at  different 
times  and  the  debtor  waives  his  right  to  the  exemption  in  favor 
of  the  second  attaching  creditor,  the  waiver  enures  to  the  benefit 
of  the  first  attaching  creditor  and  no  subsequent  action 
on  the  part  of  the  debtor  can  affect  the  control  of  the  status 
which  thus  arises  in  favor  of  the  owner  of  the  prior  lien.**^ 

A  judgment  containing  a  waiver  of  the  exemption  law  may  be 
set  off  against  a  judgment  which  does  not  contain  such  a  w^aiv- 
er.''2  But  a  judgment-debtor  who  has  waived  his  exemption 
cannot  be  permitted  to  buy  a  judgment  against  the  plaintiff  in 
which  there  is  no  waiver  and  set  it  off  in  spite  of  the  latter's 
claim  for  the  exemption.'*^ 

678  Grover  &  Baker  Sewing  Machine  Co.   v.   Gruber,  2   Pears.  288; 
Jameson's  Appeal,  13  W.  N.  C.  25 ;  Taylor  v.  Webb,  2  Chester  16. 

679  124  Pa.   347,   reviewing  the  cases.     See  Kietley  v.   Campbell,   15 
Super.  Ct.  41S ;  Valley  Nat.  Bank  v.  Shumaker,  10  Lane.  I,.  Rev.  52. 
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681  Watson  V.  Woodson,  17  Dist.  84. 
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The  effect  of  a  waiver  will  be  still  further  considered.  A 
waiver  of  exempt-ion  on  an  execution  which  is  stayed  does  not 
enure  to  the  benefit  of  other  execution  creditors  whose  writs  are 
at  the  same  time  in  the  sheriff's  possession.*'*  And  the  waiver 
of  exemption  by  a  debtor  in  a  judgment  on  which  an  execution- 
attachment  has  been  issued  does  not  enure  to  the  benefit  in  an- 
other judgment  who  has  attached  the  same  property."'"  Nor 
does  a  waiver  as  to  the  first  execution  enure  to  the  benefit  of  the 
second  execution  creditor.*'" 

A  defendant  who  has  waived  the  benefit  on  three  judgments 
canndt  claim  it  against  a  judgment  creditor  on  whose  claim 
there  is  no  waiver."''  On  one  occasion  real  estate  was  sold  under 
the  second  of  three  judgments,  the  first  and  third  containing 
waivers  of  the  exemption.  The  proceeds  of  the  sale  did  not 
much  exceed  the  first  and  second  liens.  It  was  held  that  the  de- 
fendant could  not  claim  his  exemption.""  A  waiver  by  the 
obligor  in  a  bond  of  the  premises  in  an  accompanying  mortgage, 
or  of  "any  other  premises  whatsoever,"  or  any  part  of  the  pro- 
ceeds arisings  from  the  levy  and  sale  thereof,  is  limited  to  the 
obligor's  real  estate."'* 

As  between  a  landlord  and  his  tenant  a  waiver  of  exemption 
enures  to  the  benefit  of  the  former's  claim  for  rent."""  When  a 
landlord  levies  on  goods  for  rent  which  are  awarded  to  his  tenant 
under  his  claim  of  exemption  and  a  creditor  then  levies  on  them 
on  a  judgment  waiving  exemption,  the  landlord  is  not  entitled  to 
have  his  judgment  paid  first.""^ 

A  waiver  in  favor  of  a  prior  lien  creditor  gives  the  junior  lien 
creditors  a  right  in  equity  to  compel  him  to  resort  to  the  fund  on 
which  they  have  no  claim.""  On  the  other  hand  a  waiver  in  a 
junior  judgment  enures  to  the  benefit  of  a  senior  judgment,  nor 

684  Farrell  v.  Feeley,  2  Leg.  Rec.  144. 

68s  Irwin's  Estate,  31  R.  L.  J.  23. 

686  Kehler  v.  Dunkleberger,  2  Leg.  Rec.  271. 

687  Commonwealth  v.  Steacy,  i  Lane.  L.  Rev.  86;  Weaver  v.  Steacy, 
4  York.  205. 

688  Reiter  v.  Keflfner,  11  Lane.  L.  Rev.  113. 

689  Howard  B.  &  L.  Association  v.  Phila.  &  Reading  R.  Co.,  102  Pa. 
220. 

690  Steininger  v.  Butler,  5  Dist.  43. 

691  Frick  V.  McClain,  12  Lane.  L.  Bar  78. 
693    Ankrim  v.  Kyle,  6  Lane.  Bar  74. 
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can  this  benefit  be  affected  by  an  election  of  the  junior  creditor 
after  the  sale  not  to  enforce  the  waiver.®'* 

On  a  sale  of  real  estate  by  an  assignee  under  the  act  of  1876 
if  there  be  a  waiver  of  exemption  in  any  judgment  discharged  by 
the  sale,  the  waiver  enures  to  the  benefit  of  all  the  judgments.®'^ 
And  it  is  unimportant  that  there  was  a  reservation  in  the  deed  of 
assignment  on  which  the  appraisers  acted.*'* 

If  a  judgment  contains  a  waiver  of  exemption  and  is  revived 
by  amicable  scire  facias  the  waiver  of  exemption  is  lost  unless 
the  revival  also  contains  the  waiver. °'^  Again,  the  addition  of  a 
waiver  of  exemption  to  an  amicable  scire  facias  to  revive  a  judg- 
ment does  not  destroy  the  continuity  of  its  lien.''* 

62.    Widow's  exemption.(x) 

There  is  a  species  of  exemption  of  the  property  of  defendants 
from  liability  on  account  of  their  debts,  which  differs  from  ex- 
emption proper  in  these  respects — that  it  only  applies  to  estates 
of  decedents,  is  not  confined  to  proceedings  in  execution,  and 
is  intended,  not  for  the  benefit  of  the  defendant  himself,  but  for 
that  of  his  widow  or  children.  Still,  as  the  amount  exempted, 
and  the  mode  of  proceeding  to  obtain  the  benefit  of  the  exemp- 
tion, are  similar  to  those  under  the  act  of  1849,  the  subject  may 
properly  be  considered  here,  as  a  supplement  to  the  practice  under 
that  act.  This  exemption  is  given  by  the  act  of  14th  April, 
1851,°"  which  enacts  that  "the  widow  or  the  children  of  any 
decedent,  dying  within  this  commonwealth,  testate  or  intestate, 
may  retain  either  real  or  personal  property  belonging  to  said 
estate,  to  the  value  of  three  hundred  dollars ;  and  the  same  shall 
not  be  sold,  but  suffered  to  remain  for  the  use  of  the  widow  and 
family ;  and  it  shall  be  the  duty  of  the  executor  or  administrator 
of  such  decedent,  to  have  the  said  property  appraised  in  the  same 
manner  as  is  provided  in  the  act"  of  1849;  "provided,  that  this 
section  shall  not  affect  or  impair  any  liens  for  the  purchase-mon- 
ey of  such  real  estate;  and  the  said  appraisement,  upon  being 

X    3  Vale  6227,  6262. 

694  Keetley  v.  Campbell,  15  Super.  Ct.  415;  Denlinger  v.  Burkey,  18 
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signed  and  certified  by  the  appraisers,  and  approved  by  the  or- 
phans' court,  shall  be  filed  among  the  records  thereof." 

63.    When  she  is  entitled  to  claim. 

The  statute  provides,  that  the  claim  may  be  made  by  the  widow 
or  children  of  the  decedent;  but  the  law  contemplates  the  ex- 
istence of  the  family  relation,  at  the  time  of  the  husband's  death. 
Therefore,  a  wife  who  has  resided  in  a  foreign  country,  and 
never  formed  a  part  of  her  husband's  family  here,  is  not  entitled 
to  the  exemption  ■i"'"  nor  is  a  wife,  who,  without  reasonable  cause, 
had  deserted  her  husband,  for  many  years,  though  there  has  been 
no  actual  divorce  f  °^  nor  a  widow  who  has  been  divorced  a  mensa 
et  thoro;'"^  nor  a  widow  who,  for  a  valuable  consideration,  has 
relinquished,  by  articles  of  sepatration,  all  claim  to  her  husband's 
estate.'"'  But  a  widow  who  has  been  deserted  by  her  husband 
is  entitled  to  the  exemption  i  and  she  is  not  bound,  at  her  peril, 
to  take  notice  of  his  death;'"*  so  also,  she  does  not  forfeit  her 
right,  by  remarriage. '°°  And  where  a  wife  has  obtained  a  di- 
vorce, on  the  ground  of  her  husband's  desertion,  and  remarried, 
her  claim  upon  the  estate  of  her  second  husband,  cannot  be  de- 
feated by  proof  of  adulterous  intercourse  between  the  parties, 
prior  to  the  divorce.'""  If  two  different  women  claim  to  be  the 
widow  of  the  decedent,  proof  must  be  taken  as  to  the  validity 
of  the  first  marriage.'"'  The  act  does  not  extend  to  a  surviving 
husband  ;'"*  nor  to  the  children  of  a  wife  and  mother,  who  lived 
with  her  husband,  at  the  time  of  his  decease;  the  statute  was  in- 
tended for  the  benefit  of  widows  only.'"" 
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A  waiver  of  exemption  allowed  by  the  act  of  1849'^°  binds  the 
defendant's  widow. '^^  It  does  not  affect  her  right  to  claim  under 
the  act  of  1851^^^  but  the  rule  is  different  if  there  be  a  mortgage 
subsequent  to  the  judgment  as  to  which  the  exemption  was 
waived.''^' 

64.    Her  right  is  not  affected  by  insolvency  of  estate,  etc. 

The  widow  is  entitled  to  her  exemption,  whether  the  estate  be 
solvent  or  insolvent;'^*  whether  she  be  rich  or  poor,'^"^  whether 
her  husband  died  testate  or  intestate;'^*  and  whether  she  elect 
to  take  under  her  husband's  will,'''  or  against  it  ;''*  and  she  is  en- 
title to  her  exemption,  exclusive  of  her  share  under  the  intes- 
tate laws.''"  A  delay  of  more  than  a  year  in  claiming  the  ex- 
emption, will  not  prejudice  the  widow,  where  the  rights  of  credi- 
tors are  not  affected.'^"  The  widow's  exemption  is  superior  to 
a  claim  under  the  mechanics'  lien  law ;"''  and  it  will  prevail  over 
an  attachment  in  the  lifetime  of  her  husband,'"^  and  as  against  a 
creditor  in  whose  favor  the  husband  had  waived  the  benefit  of 
the  exemption  law.'^°  She  is  not  entitled  to  her  exemption  out 
of  the  proceeds  of  land  levied  on  in  her  husband's  lifetime,  and 
sold  after  his  decease;'^*  but  she  may  claim  as  against  a  judg- 
ment-creditor, who  loaned  money  to  the  husband,  to  pay  the  pur- 
chase-money of  real  estate  of  which  he  died  seised.'^^    Her  ex- 
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emption  may  also  be  taken  from  land  encumbered  by  a  judgment, 
subject  to  the  encumbrance.''^" 

A  second  exemption  also  against  an  alias  execution  may  be 
claimed  where  any  part  of  the  former  allowance  has  been  ex- 
hausted by  the  necessary  expense  of     the     defendant    or    his 
family.''^^ 
65.    Her  waiver  of  claim. 

The  right  of  the  widow  to  retain  property  to  the  value  of  three 
hundred  dollars  is  waived,  unless  claimed  before  the  expenses 
of  a  full  administration  are  incurred  ;'^*  it  is  too  late,  after  a  lapse 
of  several  years,  and  a  second  marriage.^^"  If  she  remarries  be- 
fore claiming  her  exemption,  her  right  is  gone.'''"  And  a  claim 
made  before  administration  granted,  upon  one  who  afterwards 
obtained  letters,  is  not  sufficient.''^^  In  the  case  of  real  property, 
the  widow  must  make  her  claim  before  a  sale;^^^  she 
cannot  claim  out  of  the  proceeds,  without  a  previous 
demand,  though  the  property  consist  of  a  single  tract, 
incapable  of  division.''^'  The  act  of  1859''^*  confers  on  the  widow 
the  right  to  take  her  exemption  out  of  any  bank-notes,  money, 
stocks,  judgments  or  other  indebtedness  to  her  deceased  husband ; 
and  in  such  case,  there  is  no  need  of  an  appraisement.''^''  If  no 
other  interests  be  prejudiced,  she  may  claim  her  three  hundred 
dollars,  out  of  moneys  in  the  hands  of  the  administrator,  before 
the  auditor  appointed  to  make  distribution;^^*  but  not  after  ^he 
assets  have  been  appropriated  to  the  payment  of  debts,  and  the 
expenses  of  administration.'^^  Where  the  widow  claims  her  ex- 
emption, and  certain  personal  chattels  are  assigned  to  her,  this 
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does  not  prevent  her  from  claiming  the  residue  of  her  three  hun- 
dred dollars,  out  of  the  proceeds  of  the  sales  of  securities  in  the 
hands  of  the  administrator.''^* 

When  judgment  is  entered  against  a  husband  and  wife  each 
is  entitled  to  $300  exemption  from  their  separate  and  individual 
property.''^**  And  if  a  wife  claims  the  property  on  which  a  levy 
is  made  and  afterward  disclaims  it,  the  husband's  right  to  ex- 
emption is  not  barred.'^"  Again,  on  an  execution  against  a  hus- 
band his  wife,  though  not  living  with  him,  is  entitled  to  claim 
the  exemption  on  his  behalf.'" 

66.    Appraisement. 

The  act  of  1859  provides,  that  the  property  set  apart  for  the 
widow  and  Children  of  a  decedent,  shall  be  appraised  and  set 
apart  by  the  appraisers  of  the  other  personal  estate.''*^  And  the 
act  of  1865  enacts,  that  whenever  the  real  estate  so  appraised 
and  set  apart  shall  consist  of  a  single  message  or  tenement,  which 
cannot  be  divided  without  prejudice  to,  or  spoiling  the  whole, 
and  the  same  may  be  appraised  at  any  sum  not  exceeding  six 
hundred  dollars,  it  shall  be  lawful  for  the  orphans'  court  to  con- 
firm the  same,  conditioned  that  the  person  on  whose  behalf  the 
claim  is  made,  shall  pay  the  amount  in  excess  of  three  hundred 
dollars,  within  one  year  from  the  date  of  confirmation ;  or  if  the 
widow  and  children  refuse  to  take  the  same  at  such  appraisement, 
to  grant  an  order  to  sell  the  same,  as  in  case  of  a  sale  after  pro- 
ceedings in  partition.  And  the  real  estate  so  taken  shall  vest  abso- 
lutely in  the  widow  or  children,  their  heirs  and  assigns,  upon 
payment  of  such  surplus;  or  if  they  refuse  to  accept,  they  shall 
be  entitled  to  the  sum  of  three  hundred  dollars  out  of  the  pro- 
ceeds of  sale.'^*  The  exempt  property  must  be  valued  by  the  ap- 
praisers of  the  personal  estate;  the  guardian  of  a  minor  child 
has  no  right  to  appoint  appraisers;'*^  and  it  is  not  sufficient 
ground  per  se  for  setting  aside  the  report,  that  two  of  the  ap- 
praisers were  relatives  of  the  widow.'**    The  exempt  property 

738  Soult's  Appeal,  82  Pa.  153. 

738a  Friday  v.  Glasser,  14  Super.  Ct.  94. 

739  Allemong  v.  Passmore,  14  W.  N.  C.  124. 

740  Kerst's  Appeal,  2  Walk.  117. 

741  P.  L.  425,  2  Purd.  §80,  p.  1096. 

742  Act  27  November,  1865,  P.  1,.  1227,  2  Purd.  §81,  p.  1096. 

743  Eddy's  Estate,  4  W.  N.  C.  172. 

744  Vandevort's  Appeal,  43  Pa.  462. 
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must  be  inventoried;  the  court  will  not  confirm  an  appraisement 
in  bulk/*"  The  widow  can  retain  three  hundred  dollars,  either 
in  real  or  personal  estate ;  but  she  cannot  compel  a  sale,  in  order 
to  give  her  that  amount  in  money;'**  she  cannot  claim  her  ex- 
emption out  of  real  estate,  so  as  to  subject  it  to  sale,  unless  there 
be  a  deficiency  of  personal  property,"'  except  as  provided  by 
the  act  of  1865.  She  cannot  claim  three  hundred  dollars  out  of 
the  proceeds  of  land  in  another  state,  brought  here  for  distribu- 
tion ;'**  nor  can  property  held  by  the  decedent  as  a  pledge  for  the 
security  of  a  loan,  be  set  apart  for  the  use  of  a  minor  child.'*' 
If  a  widow  appropriate  the  personal  property  to  her  own  use, 
she  cannot  maintain  an  action  against  the  executor,  for  refusing 
to  set  off  the  three  hundred  dollars;  she  must  first  account  for 
what  she  has  taken;""'  but  a  widow  and  adminstratrix  does  not 
forfeit  her  right  to  the  exemption,  by  an  omission  to  enter  a  sum 
of  money  in  the  inventory,  under  a  mistaken  idea  that  it  was  her 
separate  property.'"^  But  if  she  elects  to  take  her  $300  in  money 
no  appraisement  is  necessary.'^^ 
67.    Confirmation. 

The  confirmation  of  an  appraisement  of  exempt  property  vests 
it  absolutely  in  the  widow;  the  administrator  is  not  accountable 
for  it  to  creditors  in  any  way.'"^  If  real  estate  be  set  apart  the 
widow  has  power  to  sell  and  convey  a  good  title;'"*  nor  is  her 
title  to  real  estate  divested  by  her  death  before  confirmation.'" 
Her  title  to  personalty  however  is  not  absolute  until  confirma- 
tion.""* There  can  be  no  distribution  between  the  widow  and 
children ;  the  amount  must  be  paid  directly  to  the  widow,  for  the 
support  of  the  family.'"'    And  where  the  widow's  exemption  is 

745  Drake's  Estate,  I  W.  N.  C.  85. 

746  Witmer's  Estate,  18  P.  L.  J.  99. 

747  Scott's  Estate,  2  Phila.  135. 

748  Hopper's   Estate,  2   Phila.   367. 

749  Eddy's  Estate,  4  W.  N.  C.  172. 

750  Lyman  v.  Byam,  38  Pa.  475. 

751  Speakman's  Appeal,  71  Pa.  25. 

752  Dean's  Estate,  7  Lane.  L.  Rev.  162;  Groomer's  Estate,  7  C.  C. 
519;  Bald/s  Appeal,  40  Pa.  328;  Tysseur's  Estate,  31  P.  L.  J.  86;  De- 
Walt's  Estate,  32  P.  L.  J.  275 ;  Meyer's  Estate,  18  Phila.  42. 

753  Runyan's  Appeal,  27  Pa.  121. 

754  Sipes  v.  Mann,  39  Pa.  414.    And  see  Filson  v.  Dunbar,  26  Pa.  475. 

755  Daggett's  Estate,  7  C.  C.  338. 

756  Kunkle's  Estate,  4.  C.  C.  234. 

757  Kevin's  Appeal,  47  Pa.  230. 
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decreed  to  be  taken  out  of  land,  it  becomes  a  charge  thereon,  and 
the  orphans'  court  may  enforce  payment  by  an  order  of  sale/°* 
Where  articles  selected  by  the  widow  have  been  appraised  and 
set  apart  for  her,  it  is  not  competent  for  the  court,  some  months 
after  the  confirmation,  to  open  the  same,  on  the  application  of 
the  guardian  of  her  minor  children,  and  to  direct  a  re-appraise- 
ment by  an  auditor.'^'  An  appeal  lies  from  the  decree  of  con- 
firmation, and  the  court  may  set  aside  the  appraisement,  if  evi- 
dently erroneous.'^" 

IV.    Stay  of  Execution. 
68.    By  agreement  of  parties,  (y) 

Agreements,  stipulating  for  stay  of  execution,  independently 
of  that  allowed  by  law,  are  frequently  made,  and  courts  will  see 
that  the  proceedings  are  conducted  according  to  good  faith  and 
the  understanding  of  the  parties;  and,  if  an  agreement  for  a 
stay  of  execution  be  made,  it  seems  to  be  now  settled,  that  the 
court  will  receive  evidence  of  it,  although  not  entered  on  the 
record.''"^  So,  if  a  plaintiff  is  bound  in  equity  to  make  a  title 
to  defendant  for  a  portion  of  the  premises,  execution  will  be  stay- 
ed upon  the  judgment  in  ejectment,  until  such  title  be  secured.^"^ 
If,  after  judgment,  an  agreement  be  made  between  parties,  that 
execution  shall  not  be  taken  out,  till  the  next  term,  and  it  is  sued 
out  before,  the  court  will  set  aside  the  proceedings;^"'  so,  where 
judgment  is  entered  upon  a  bond,  payable  at  a  time  certain,  exe- 
cution cannot  issue,  until  that  time  is  expired,  though  no  pro- 
vision for  stay  of  execution,  until  such  time,  have  been  inserted 
in  the  warrant. '°* 

An  agreement  providing  for  a  stay  of  execution  is  sufficient 
warrant  for  a  court  to  set  aside  an  execution  issued  in  violation 

y    4  Vale  9419,  9436;  5  Vale  121713. 

758  Detweiler's  Appeal,  44  Pa.  243;  Brennflock's  Estate,  g  Phila.  324. 

759  Vandevort's  Appeal,  43  Pa.  462. 

760  Galloway's  Estate,  l  Pears.  404;  Davis'  Estate,  5  Kulp  162.  But 
unless  set  aside  by  the  court,  the  sheriif  cannot  hold  a  second  inquest. 
Geisinger  v.  Applebach,  6  W.  N.  C.  557. 

761  Dunlop  V.  Speer,  3  Binn.  169.  The  omission  of  the  prothonotary 
to  enter  a  stay  of  execution,  provided  for  in  a  warrant  of  attorneyj 
upon  the  record,  is  not  a  forfeiture  of  his  bond;  nor  does  it  render  him 
liable  in  damages.     Commonwealth  v.  Conard,  i  R.  249. 

762  Mathers  v.  Akewright,  2  Binn.  93. 

763  I  Mod.  20. 

764  Shoemaker  v.  Shirtliffe,  i  Dall.  133. 
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thereof.''"''  If  the  agreement  be  verbal  it  must  be  clearly  estab- 
lished;^*' and  the  burden  of  proof  is  on  the  person  alleging  the 
agreement  to  stay.'"'  If  an  agreement  be  not  under  seal  and 
without  consideration  between  a  debtor  and  his  creditors  for  an 
extension,  it  will  not  bind  any  one,'"*  if  therefore  one  of  the 
creditors  issues  an  execution  he  is  held  as  trustee  for  the  other 
creditors  to  the  agreement  for  any  amount  that  may  be  realized 
by  his  execution.'"*  If  there  is  no  limit  fixed  in  an  agreement 
not  to  issue  execution  the  court  will  regard  a  reasonable  time  as 
the  limit.""  A  judgment  note  for  a  whole  sum,  payable  in  one 
day  may  be  limited  by  a  contemporaneous  agreement  that  it  shall 
be  paid  in  installments,  and  an  execution  issued  thereon  will  be 
stayed."^  But  a  married  woman,  who  obtains  a  stay  of  execution 
for  the  purpose  of  ascertaining  the  amount  due  by  the  plaintiff 
in  another  suit,  cannot,  after  obtaining  judgment  in  it,  repudi- 
ate her  own  proposal."^ 

An  agreement  between  an  execution  creditor  who  has  issued 
execution  and  the  defendant  by  which  the  writ  is  returned  levied, 
and  the  defendant  is  allowed  eighteen  months  in  which  to  make 
payments,  postpones  the  lien  of  the  writ  on  the  property  to  the 
writs  of  other  judgment  creditors,  who  subsequently  issue  exe- 
cution."^ 

On  the  other  hand,  the  court  will  not  interpose,  unless  it  appear 
that  the  execution  issued  contrary  to  good  faith ;  upon  this  prin- 
ciple, they  refused  to  set  aside  an  execution,  issued  before  the 
expiration  of  the  stay  agreed  to  by  plaintiff,  on  condition  that 
there  were  then  no  other  judgments  but  one  against  the  defend- 
ant, when,  in  fact,  there  were  others,  as  appeared  in  evidence 
upon  the  hearing."*    So,  where  judgment  was  entered,  with  an 

76s    Feagley  v.  Norbeck,  127  Pa.  238. 

766  Evans  V.  Barr,  5  Leg.  Opin.  48. 

767  Bank  of  Pennsylvania  v.  Potius,  10  W.  148;  Spangler  v.  Sheffer, 
69  Pa.  255. 

768  Henry  v.  Pattison,  57  Pa.  346. 

769  Loucheim's  Appeal,  67  Pa.  49. 

770  Carrick  v.  Dougherty,  i  Phila.  399. 

771  Cowan  v.  Watkins,  l  Lack.  Jur.   129. 

772  Miller  v.  Klopp,  141   Pa.  375. 

773  Sweet  v.  Williams,  162  Pa.  94. 

774  Holmes  v.  Delabourdine,  i  Bro.  130.  If  judgment  be  entered  by 
confession,  with  the  privilege  of  entering  bail  for  stay,  within  thirty  days,' 
the  plaintiff  may  issue  execution  immediately,  liable  to  be  stayed,  upon 
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agreement  that  it  should  be  released  on  the  defendant's  perform- 
ing a  certain  act,  without  expressly  providing  for  any  stay  of  exe- 
cution, a  fi.  fa.,  issued  after  allowing  a  reasonable  time,  is  regular, 
the  defendant  having  neglected  to  fulfill  the  agreement — and 
no  jury  can  arise  from  supporting  such  a  proceeding,  because  the 
court  will  always  interfere  in  a  summary  way  to  prevent  injus- 
tice, and  enforce  the  terms  on  which  the  judgment  was  entered. 
If,  however,  it  had  issued  immediately  after  judgment,  no  doubt, 
the  court  would  have  set  it  aside.'^'^  So,  an  agreement  between  the 
parties  to  a  judgment-note,  made  at  the  time  of  its  execution,  that 
execution  thereon  shall  not  issue  until  after  the  entry  of  a  certain 
other  judgment  against  the  defendant,  and  the  issuing  of  exe- 
cution thereon,  is  valid,  and  may  be  enforced  by  the  plaintiff  in 
the  preferred  judgment,  though  not  a  party  to  the  agreement; 
and  if  execution  issue  in  violation  of  the  agreement,  the  plaintiff 
will  be  postponed,  on  the  distribution  of  the  proceeds  of  the  sale 
of  personalty,  to  the  plaintiff  in  the  preferred  judgment,  though 
the  execution  of  the  latter  came  last  into  the  sheriff's  hands.''* 
Where  such  agreement  was  founded  on  a  representation  of  the 
defendant,  that  there  was  but  one  other  judgment  against  him, 
whereas,  in  fact,  there  were  three,  the  court  refused  to  set  aside 
an  execution,  issued  prior  to  the  time  agreed  upon.'''  If  an  exe- 
cution be  issued  before  the  expiration  of  the  stay  allowed  by  law, 
or  fixed  by  agreement  of  the  parties,  the  practice  is,  to  set  it  aside, 
on  a  summary  application  to  the  court;'"  but,  until  set  aside, 
or  reversed  on  error,  such  writ,  though  irregular,  is  not  void, 
and  cannot  be  questioned  in  a  collateral  proceeding,  except  for 
fraud."" 

the  entry  of  the  bail,  and  payment  of  costs.  Keyler  v.  Holloway,  S 
Phila.  530. 

775  Miller  v.  Milford,  2  S.  &  R.  35. 

776  Ayers'  Appeal,  28  Pa.   179. 

^^^    Holmes   v.   Delabourdine,   i    Bro.    130. 

778  Banning  v.  Taylor,  24  Pa.  289.  No  person,  other  than  the  de- 
fendant, can  object,  that  an  execution  was  issued,  in  violation  of  a  parol 
agreement  for  a  stay.     Elliott  v.  Brinzer,  i  Pears.  39. 

779  Stewart  v.  Stocker,  13  S.  &  R.  203.  The  officer  is  justified  by 
his  writ,  though  issued  in  violation  of  the  agreement  of  the  parties. 
Swires  V.  Brotherline,  41  Pa.  135. 
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Form  op  Waiver  of  Stay  of  Execution. 

■-■  I 

CD.    j 

C.  D.,  the  defendant  in  the  above  entitled  judgment,  hereby 
waives  and  renounces  his  right  to  stay  of  execution  upon  said 
judgment  under  the  Act  of  Assembly  of  June  16,  1836,  and 
supplements  thereto. 

(Signed)  C.  D., 

(Date.) 
6g.    By  statute. 

It  is  provided  by  the  act  of  1836,^*°  that  in  all  actions  institut- 
ed by  writ,  for  the  recovery  of  money  due  by  contract,  or  of 
damages  arising  from  breach  of  contract  (except  actions  of  debt 
and  scire  facias  upon  judgments,  and  actions  of  scire  facias  upon 
mortgages),  if  the  defendant  is  possessed  of  an  estate  in  fee- 
simple  within  the  county,  worth,  in  the  opinion  of  the  court,  the 
amount  of  the  judgment,  or  the  sum  for  which  the  plaintiff  is 
entitled  to  have  execution,  clear  of  all  incumbrances,  he  shall  be 
entitled  to  stay  of  execution  upon  such  judgment,  to  be  com- 
puted from  the  return-day  of  the  writ  by  which  the  action  was 
commenced,'*^  as  follows:  if  the  amount  or  sum  aforesaid  shall 
not  exceed  $200,  six  months;  if  such  amount  or  sum  exceed 
$200,  but  is  less  than  $500,  nine  months ;  if  such  amount  or  sum 
exceed  $500,  twelve  months.  In  amicable  actions,  the  defendant, 
in  like  cases,  shall  be  entitled  to  the  same  stay  as  above,  to  be 
computed  from  the  day  of  the  agreement,  unless  otherwise  pro- 
vided therein  by  the  parties.''*^  But  no  defendant  shall  be  entitled 
to  stay  of  execution  upon  a  judgment  obtained  against  him  as 
bail  for  stay  of  execution  on  any  former  judgment;'*^  and  no 
stay  of  execution  shall  be  allowed  on  any  judgment  for  one  hun- 
dred dollars  and  less,  when  the  same  has  been  recovered  for 
wages  of  manual  labor.'**  Corporation  defendants  are  not  em- 
braced by  the  provisions  of  the  stay  laws.''*"     In  suits  before 

780  Act  16  June,  1836,  §3,  P.  L.  762,  2  Purd.  §9,  p.  1518. 

781  Act  3  April,  1873,  P.  L,.  60,  2  Purd.  §16,  p.  1519. 

782  Act  16  June,  1836,  §S,  P.  L.  762,  2  Purd.  §11,  p.  1519. 

783  Act  25  April,  1850,  §28,  P.  L,.  574,  2  Purd.  §14,  p.  1518. 

784  Act  14  May,  1874,  P.  L.  I74.  2  Purd.  §15,  p.  1519.  Where  a  note 
is  given  for  wages,  there  is  no  stay,  under  this  act.  Jung  v.  Roth,  i  W. 
N.  C.  Sio. 

78s    Boyer  v.  Northern  Central  Railway  Co.,  i  Pears.  113. 
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justices,  the  period  of  stay  is  as  follows:  if  the  judgment  be 
above  $5.33,  and  not  exceeding  $20,  three  months;  if  more  than 
$20,  and  not  exceeding  $60,  six  months;  if  above  $60,  and  not 
exceeding  $300,  nine  months.  The  act,  however,  does  not  apply 
to  judgments  obtained  for  wages  of  manual  labor.^''  A  gen- 
eral stay  law  does  not  apply  to  judgments  in  favor  of  the  com- 
monwealth.'*' 

70.    When  may  stay  be  applied. 

In  what  cases  may  a  stay  be  applied?  A  stay  of  execution 
under  the  act  of  1836  applies  to  judgments  recovered  in  actions 
instituted  by  writ  for  the  recovery  of  money  due  by  contract  or 
for  damages  arising  from  breach  of  contract,  and  not  to  enforce 
a  lien  already  existing;'*'  nor  does  the  act  apply  to  an  illegal 
levy  made  without  the  consent  of  a  landlord.'**  A  stay  under  the 
act  of  1877  because  the  property  brought  less  than  two-thirds 
of  the  valuation  cannot  be  demanded  unless  the  party  pay  the 
interest  due  on  the  debt  and  on  prior  liens.'*"  But  if  that  sum 
is  not  offered  it  is  the  sheriff's  duty  to  make  such  return,  so  that 
the  defendant  may  make  his  application  for  a  stay  of  execu- 
tion.'" 

Again,  on  a  contest  between  an  execution  creditor  and  the 
assignee  for  creditors  of  the  defendant,  the  title  to  the  property 
cannot  be  determined  on  a  rule  to  show  why  the  execution  should 
not  be  stayed.'*^  And  if  a  judgment  be  attached  by  a  creditor 
of  the  plaintiff  proceedings  on  the  judgment  will  not  be  stayed, 
but  the  proceeds  will  be  ruled  into  court."*  Nor  will  the  court 
of  original  jurisdiction  interfere  to  stay  a  testatum  fieri  facias 
issued  on  a  revived  exemplification  to  another  county."* 

When  a  person  has  attached  in  his  own  hands  money  which 
he  owed  the  defendant  he  cannot,  after  judgment  has  been  en- 
tered against  himself  in  a  suit  by  the  creditor,  have  the  execution 

786  June  24,  188s,  P.  L-  158,  2  Purd.  §120,  p.  2139. 

787  Commonwealth  v.  Smith,  4  Phila.  421 ;  Commonwealth  v.  Markert, 
4  Dist.  520. 

788  Horst  V.  Brinser,  7  Dist.  327.    See  §78. 

789  Leonard  v.  Curley,  22  Montg.  42. 

790  Lanahan  v.  Dampman,  4  Penny.  148. 

791  Dolan  V.  Ward,  i  Leg.  Rec.  83. 

792  Oswego  River  P.  Co.  v.  Delaware  Water  Gap  P.  Co.,  10  C.  C.  312. 

793  Durham  v.  Walsh,  7  Lane.  L.  Rev.  30. 

794  Guffy  v.  Blackman,  35  P.  L-  J.  84. 
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stayed  pending  the  disposition  of  a  foreign  attachment  without 
paying  or  offering  to  pay  into  court  the  amount  claimed  under 
the  foreign  attachment/"' 

Whenever  any  goods  or  chattels  liable  to  the  payment  of  rent 
are  seized  in  execution,  the  proceedings  shall  not  be  stayed  by 
the  plaintiff  without  the  written  consent  of  the  person  entitled 
to  the  rent.''°°  And  if  a  record  shows  a  writ  of  execution  to 
which  there  is  attached  a  notice  by  the  landlord  of  the  defendant 
on  the  execution  claiming  arrears  of  rent  from  the  proceeds  of 
sale,  the  presumption  is  that  the  notice  was  duly  served  on  the 
sheriff  before  he  returned  the  writ.  When  therefore  a  sheriff 
erty  and  notice  of  the  landlord's  claim  thereon  for  rent,  he  does 
so  at  his  own  risk  unless  he  acts  by  the  landlord's  written  con- 
sent,'*^ which  applies  as  well  to  a  levy  made  by  a  constable/"' 
Furthermore  notice  of  the  landlord's  claim  for  rent  must  be 
given  to  the  sheriff  before  the  return  day  and  sale/"" 

The  act  of  1876,^°°  which  authorizes  the  court  granting  an  or- 
der of  sale  of  assigned  real  estate  to  stay  execution  on  all  liens 
that  may  be  divested  by  the  sale,  covers  executions  on  judgments 
on  which  stay  of  execution  has  been  expressly  waived.'"^  But  the 
court  has  no  power  to  stay  an  execution  for  their  sale  unless  an 
order  to  sell  has  been  granted.*"^  Nor  does  the  right  to  apply 
for  a  stay  extend  to  a  co-defendant  on  the  judgment;'"*  nor  can 
a  stay  be  granted  under  this  statute  if  there  has  been  a  special 
waiver.'"* 

When  property  has  been  levied  on  under  an  execution  and  the 
defendant  in  the  execution  makes  an  assignment  for  the  bene- 
fit of  his  creditors  under  the  insolvent  act  of  1901,  the  execution, 

795  Hanscom  v.  Chapin,  27  Super.  Ct.  540. 

796  Act  June  16,  1836,  P.  L-  m,  2  Purd.  §23,  p.  2186. 
T^i'j    Borlin  v.  Commonwealth,  no  Pa.  454. 

798  Leonard  v.  Curley,  16  Dist.  21. 

799  Work's  Appeal,  92  Pa.  258. 

800  Feb.  17,  P.  L.  4,  2  Purd.  §7,  p.  1898. 

801  Pauley's  Estate,  149  Pa.  196.  See  Carl's  Assignment,  15  C.  C. 
143- 

802  Athens  Nat.  Bank.  v.  Frost,  3  Dist.  601. 

803  Rosenheim  v.  Morgan,  13  Phila.  549. 

804  White  V.  Crawford,  84  Pa.  433. 
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on  the  petition  of  the  assignee  will  be  vacated  and  set  aside  with- 
out prejudice  to  the  plaintiff's  rights  under  the  act.*"" 

71.    When  injunction  may  be  employed. (z) 

Proceedings  on  an  execution  may  be  restrained  by  injunction."" 
Thus  in  an  extreme  case  the  sale,  by  execution,  of  the  defend- 
ant's property  exempt  by  law;*"'  also  the  execution  of  a  writ 
of  possession  in  favor  of  a  fraudulent  purchaser  at  a  sheriff's 
sale,  pending  a  certiorari,  which  is  no  supersedeas,*"'  also  the 
sale  of  land  under  an  execution  after  the  expiration  of  the  judg- 
ment lien;*"*  also  the  sale  under  a  fi.  fa.  of  manure  on  a  farm 
to  the  prejudice  of  a  prior  mortgage;*^"  also  the  collection  from 
three  directors  of  a  company  more  than  the  equal  shares  due  from 
all  unless  the  sheriff  should  be  unable  to  collect  the  share  due 
by  one  or  more  of  the  others.*^^  Also  the  sale  of  land  owned 
by  tenants  in  common  until  the  share  of  each  is  ascertained,  if 
one  of  them  has  purchased  a  mortgage  on  all  the  land  and  seeks 
to  set  it  up  against  his  co-tenants  for  the  purpose  of  depriving 
them  of  their  interest.*^^^ 

But  if  the  defendant  has  had  his  day  in  court  and  neglected 
to  make  his  defense,  he  cannot  afterwards  restrain  execution  by 
injunction.*^^  As  a  general  rule,  therefore,  equity  will  not  in- 
terpose and  prevent  a  sale  of  the  defendant's  interest  in  land 
under  an  execution  against  him.*^'  A  judgment  creditor  will 
be  enjoined  only  when  he  is  clearly  proceeding  against  right  and 
justice  to  abuse  the  process  of  the  law.*^*    The  aid  of  a  court  of 

z    S  Vale  12713,  12719. 

80s  Hillegas  v.  Strunk,  24  York  Leg.  Rec.  167;  Tyson  v.  Gentzler, 
20  York  Leg.  Rec.  183;  Rittenhouse's  Insolvent  Estate,  30  Super.  Ct. 
468;  Musser  v.  Brindle,  23  Super.  Ct.  37. 

806  See  §39. 

807  Wisler  v.  Williams,  L.  I.  213. 

808  Gordon  v.  Baugher,  2  W.  N.  C.   14. 

8og  White  v.  Bennett,  i  Susq.  Leg.  Chron.  31 ;  Barrell  v.  Adams, 
26  Super.  Ct.  635. 

810  Bergey  v.  Kline,  4  Montg.  160. 

811  Pomeroy  v.   Sterrett,    183   Pa.    17. 
81  la  Fisher  v.  Hartman,  165  Pa.  16. 

812  Maher's  Appeal,  4  At.  184;  Waldo  v.  Denton,  135  Pa.' 181. 

813  Small's  Appeal,  g  At.  337.  The  injunction  should  go  against  the 
party  and  not  against  the  sheriff,  who  is  under  the  mandate  of  the 
court.    Artman  v.  Giles,  165  Pa.  409. 

814  Taylor's  Appeal,  93  Pa.  21;  Wiser's  Appeal,  8  W.  W.  C.  3S4, 
9  W.  N.  C.  S08, 
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equity  is  not  infrequently  invoked  for  this  purpose,  but  rarely 
has  the  petitioner  presented  a  case  with  sufiScient  merit  to  justi- 
fy the  court  in  interfering. 

72.    Judge  may  make  staying  order  in  vacation. 

A  judge  has  power  in  vacation  to  make  an  order  staying  pro- 
ceedings on  an  execution  which  will  be  a  full  protection  to  the 
sheriff,  though  made  without  notice  to  the  opposite  party.'" 
Nor  is  the  lien  of  a  levy  on  personal  property  lost  by  a  judicial 
stay.'^*  Nor  does  the  stay  of  an  earlier  writ  affect  a  levy  under 
another  which  was  at  the  time  in  the  tirne  in  the  sheriff's  posses- 
sion and  had  noted  thereon  the  prior  levy.'^'  A  refusal  to  stay 
the  writ  is  substantially  an  order  nunc  pro  tunc  confirming  the 
previous  issue  of  the  writ  presumably  made  on  sufficient  evi- 
dence.*^' The  proper  method  of  proceeding  to  obtain  a  stay  is 
by  a  bill  in  equity  says  Judge  McPherson  and  not  by  petition 
and  rule.  The  objection  to  the  latter  method  is  that  if  a  rule  be 
made  absolute  it  would  be  in  effect  an  injunction  granted  without 
security  expressly  required  by  law.'^°  Nevertheless,  the  higher 
court  has  declared  otherwise,  that  the  proper  practice  is  for 
the  court  to  grant  a  rule  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  The  plaintiffs  should  then  file 
a  responsive  answer  admitting  or  denying  the  allegations  of 
the  petition.  An  issue  will  thus  be  formed  for  consideration  and 
determination  by  the  court.'""  Futhermore  in  entering  judgment 
on  the  law  side  of  the  court,  it  is  not  proper  to  stay  the  execution 
during  the  pendency  of  an  equity  suit  between  the  plaintiff  and 
another  party  with  respect  to  the  ownership  of  the  fund.  In 
such  a  case  the  proper  practice  is  for  the  defendant  to  ask  for 
a  rule  on  the  plaintiff  to  show  cause  why  leave  should  not  be 
granted  to  pay  the  money  into  court  in  discharge  of  the  judgment. 
In  disposing  of  the  rule  the  court  can  make  the  proper  order  for 
protecting  the  claimant.'"^ 

815  Commonwealth  v.  Magee,  8  Pa.  240. 

816  Reid  V.   Lindsay,   104   Pa.   156. 

817  Miller  v.  Westerhoflf,  14  Super.  Ct.  604. 

818  White  V.  Robinson,  3  Penny.  222. 

819  Smith  V.  Eline,  s  Dist.  92.    See  Umberger  v.  Bord,  2  Chester  318. 

820  Lewis  V.  Linton,  207  Pa.  320. 

821  McManus  v.  Philadelphia,  211  Pa.  394. 
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73.  Statute  applies  to  corporations. 

The  statute  giving  a  stay  to  executions  extends  to  corpora- 
tions.'^'' Lastly;  an  order  staying  execution  will  not  be  vacated 
so  as  to  permit  the  collection  of  an  attorney's  commission.'^' 

74.  Effect  of  appeals. 

An  appeal  from  the  judgment  of  a  justice  is  a  supersedeas  of 
an  execution  from  the  common  pleas  whose  levy  is  still  pend- 
ing.'^* An  appeal  also  supersedes  an  execution  though  a  levy 
has  been  made.  And  a  sheriff  who  subsequently  sells  under  a 
junior  execution  and  distributes  the  money  among  junior  execution 
creditors,  is  not  liable  on  his  official  bond  for  such  action  to  the 
plaintiff  in  the  execution  superseded.'^^  No  appeal  lies  from 
the  refusal  to  stay  or  set  aside  an  execution  when  the  facts  al- 
leged are  outside  the  record.'^'  When  a  defendant  has  appealed 
to  an  appellate  court  after  the  issuing  of  an  execution,  and  the 
judgment  against  him  has  been  affirmed,  he  is  not  entitled  to  a 
stay  of  execution.'^'  If  there  be  no  evidence  to  the  contrary 
it  will  be  presumed  that  an  order  staying  an  execution  was  prop- 
erly granted.'*' 

75.  Freeholders. 

A  defendant  is  not  entitled  to  a  stay,  on  the  ground  of  being 
a  freeholder,  unless  his  freehold  be  in  the  county  where  the 
judgment  was  obtained;'^'  and  it  must  be  clear  of  all  other  in- 
cumbrances;"" where  two  judgments  are  entered  against  a  de- 
fendant, on  the  same  day,  he  cannot  plead  his  freehold  in  stay 
of  execution  of  either;"^  but  a  fee-simple  in  land,  subject  to  an 
annual  ground-rent,  on  which  no  arrears  are  due,  entitles  the 

822  Allison  V.   Railroad   Co.,   19   Phila.   334. 
Contra, — Boyer  v.  Railway  Co.,  i   Pears.   113. 

823  Davis  V.  Skyrock,  25  C.  C.  649. 

824  Worthington  v.  Habensack,  8  C.  C.  65. 

825  Commonwealth  v.  Smith,  3  At.  872. 

826  Stephens  v.  Addis,  19  Super.  Ct.  185. 

827  Sweigard  v.  Consumers'  Ice  Mfg.  Co.,  198  Pa.  2S3. 

828  Cake  V.  Cake,  192  Pa.  550. 

829  Commonwealth  v.  Meredith,  5  Binn.  432.  Nor  unless  it  be  liable 
to  execution;  therefore,  a  municipal  corporation  cannot  enter  a  plea  of 
freehold.    Morgan  v.  Moyamensing,  2  Miles  397. 

830  Horst  V.  Brinser,  7  Dist.  327. 

831  Penn  Bank  v.  Crawford,  2  W.  N.  C.  371 ;  Thornton  v.  Knapp,  3 
Luz.  L.  R.  23. 
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owner  to  a  stay  of  execution.*'^  And  if  one  of  several  defend- 
ants have  sufiScient  freehold,  there  must  be  a  stay  of  execution 
as  to  all ;  the  stay  is  on  the  ground  of  security,  not  of  privilege.'" 
The  plaintiff  may  issue  an  execution,  at  his  peril  as  to  costs, 
notwithstanding  a  plea  of  freehold;  or  he  may  move  to  dismiss 
it  for  insufficiency.*^*  It  is  said,  that  the  proper  way  to  test  the 
sufficiency  of  the  plea  of  freehold,  is  to  issue  execution,  and  put 
the  defendant  to  his  motion  to  quash.*''  In  determining  the  suf- 
ficiency of  the  defendant's  freehold,  he  is  only  required  to  show 
its  existence;  it  is  incumbent  on  the  plaintiff  to  show  incum- 
brances;*'* unless,  it  seems,  the  freehold  be  in  another  county.*'^ 
The  plea  of  freehold  will  be  stricken  off,  if  the  estate  be  not 
worth,  in  the  opinion  of  the  court,  the  amount  of  the  judgment.*" 
If  under  the  act  of  1836**°  the  defendant  is  seized  of  sufficient 
real  estate  in  the  county  where  the  judgment  is  obtained,  ard 
gets  a  stay  there,  he  is  also  entitled  to  a  stay  in  the  county  to 
which  the  judgment  is  transferred.**"  By  the  third  section  of 
the  act  of  1836**^  a  freeholder  may  have  a  stay  of  execution  in 
some  cases.  But  the  act  does  not  apply  when  the  proceeding 
is  not  to  acquire  a  lien  for  the  first  time,  but  to  enforce  a  lien 
already  existing.**^  The  act  only  applies  to  actions,  instituted 
by  writ  to  recover  money  due  by  contract  or  damages  arising 
from  breach  of  contract.***  Again,  on  a  judgment  on  a  recogniz- 
ance to  obtain  a  stay  of  execution,  the  defendant  is  not  entitled 

832  Farmers'  &  Mechanics'  Bank  v.  Schreiner,  i  Miles  291. 

833  Robinson  v.  Narber,  65   Pa.  85. 

834  Marseilles  v.  Garrigues,  2  Miles  347. 

835  Banking  Co.  v.  Wolleston,  i  W.  N.  C.  27.  But  in  Wilson  v. 
Serrill,  2  W.  N.  C.  488,  the  court  of  common  pleas  No.  3,  ruled  that 
execution  could  not  issue,  until  the  defendant  had  been  called  upon  to 
justify  his  plea  of  freehold. 

836  Marseilles  v.  Garrigues,  2  Miles  347;  First  Nat.  Bank  of  Bethle- 
hem V.  Fine,  2  North.  10. 

837  Hill  V.  Ramsey,  2  Miles  342. 

838  Harrison  v.   Hyneman,   i  Phila.  204. 

839  June  16,  P.  L.  762,  2  Purd.  §9,  p.  1517. 

840  Thatcher  v.  Dickinson,  2  Pitts.  268. 
Contra, — Baker  v.  King,  2  Grant  254. 

841  June  16,  P.  L.  762,  2  Purd.  §g,  p.  1517. 

842  Horst  V.  Brinser,  7  Dist.  327. 

843  Ibid. 
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to  a  stay  on  a  plea  of  freehold.***  Nor  can  the  terre-tenant 
plead  his  freehold  in  stay  of  execution  in  an  action  against  the 
covenants  for  arrears  of  ground  rent.**^  Likewise  a  plea  of  free- 
hold filed  by  a  terre-tenant  will  be  stricken  off  on  his  failure  to 
justify.*"  Lastly,  if  one  of  several  defendants  has  a  sufficient 
freehold  there  must  be  a  stay  of  execution  for  all.'*^ 

FORM  OF  PLEA  OF  FREEHOLD  FOR  STAY  OF  EXECUTION. 

John  Smith     ^ 

V.  >In  Court  of  Common  Pleas  of  County 

Richard  Jones.  J 
No.      .  Term,  19     . 

Now,  to  wit,  June  4,  1912,  comes  Richard  Jones,  the  defendant 
above  named,  and  by  virtue  of  the  Act  of  June  16,  1836,  pleads 
in  right  of  stay  of  execution  that  he  is  possessed  of  an  estate 
in  fee  simple,  situate  within  the  county  of  ,  free  of  all 

incumbrance,  and  of  greater  value  than  the  judgment  in  this 
case. 

Richard  Jones. 
Sworn  to,  etc. 

76.    Special  bail. 

In  those  actions  ex  contractu,  in  which  imprisonment  for 
debt  has  not  been  abolished  by  the  act  of  1842,  namely,  actions 
for  breach  of  promise  of  marriage,  for  moneys  collected  by  a 
public  officer,  or  in  any  professional  employment,  the  defendant, 
upon  entering  security  in  the  nature  of  special  bail,  may  have 
a  stay  of  execution  for  thirty  days,  in  order  to  give  him  an  op- 
portunity for  entering  security  for  the  payment  of  the  debt,  in- 
terest and  costs.***  If  the  defendant  have  given  special  bail  to 
the  action,  in  a  sufficient  amount,  he  is  entitled  to  a  stay  of  thirty 
days  after  judgment,  without  new  bail.**^  A  female  cannot  en- 
ter such  bail,  as  she  is  not  liable  to  be  surrendered  in  discharge 
of  the  special  bail;*^°  but  the  defendant  in  an  amicable  action 

844  Gorgas  v.  Zeop,  2  Miles  loi.  But  see  Wolf  v.  Nesbit,  4  W.  & 
S.  312- 

84s  Williams  v.   Cadwallader,   15   Phila.  211. 

846  Ellis  V.  Cadwallader,  12  W.  N.  C.  304. 

847  Robson  V.  Narber,  65  Pa.  85. 

848  Act  16  June,  1836,  §4,  P.  L.  762,  2  Purd.  §10,  p.  1518. 

849  Perlasca  v.  Spargella,  3  Binn.  437. 

850  Fleetwood  v.  Waters,  2  Miles,  in. 
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may  do  so.**^  Though  the  defendant  enter  special  bail  a  thirty 
days'  stay  of  execution,  after  execution  issued,  the  court  will  not 
set  aside  the  execution,  after  the  lapse  of  thirty  days,  so  as  to 
let  in  an  assignment  for  the  benefit  of  creditors.*'^  And  if  the 
defendant,  after  the  entry  of  special  bail,,  be  surrendered  by  his 
surety,  and  give  bond  to  take  the  benefit  of  the  insolvent  laws, 
the  plaintiff  may  immediately  issue  execution  on  the  judgment.'^' 

77.    Bail  for  stay  of  execution.    Computation  of  stay  period. 

The  defendant  in  an  action  upon  contract  is  entitled,  upon 
the  entry  of  the  bail,  within  thirty  days  after  the  recovery  of  the 
judgment,  to  be  approved  by  the  court,  or  a  Judge  thereof,  f^jr 
the  sum  recovered,  together  with  interest  and  costs,  to  the  same 
stay  of  execution  as  in  case  of  a  freeholder.*^*  He  must  give  bail 
absolute,  with  one  or  more  sufficient  sureties,  in  double  the 
amount  of  the  debt  or  damages,  interes^:  and  costs  recovered, 
conditioned  for  the  payment  thereof,  in  the  event  that  the  de- 
fendant fail  to  pay  the  same,  at  the  expiration  of  the  stay  of 
execution.'*"  Bail  for  stay  of  execution  must  be  entered  within 
thirty  days  from  the  rendition  of  the  judgment,'*'"  or  the  court 
will  strike  off  the  recognizance,  though  no  execution  have  been 
actually  issued;'*^  but  if  bail  be  entered,  after  the  lapse  of  the 
thirty  days,  and  the  plaintiff  proceed  on  the  recognizance,  he 
cannot  afterwards  treat  it  as  a  nullity.'®' 

If  personal  security  be  accepted  by  the  court,  the  affidavit 
must  set  forth  the  nature,  character  and  amount  of  the  personal 

851  Moss  V.  Biddle,  2  Miles  175. 

852  Picard  v.   Prescott,   i   Clark   i. 

853  Shove  V.  Edgell,  2  Miles  174. 

854  Act  16  June,  1836,  §4,  P.  L.  762,  2  Purd.  §10,  p.  1518.  A  railroad 
company  that  takes  private  property  under  the  delegated  right  of  emi- 
nent domain,  is  not  entitled  to  a  stay  of  execution  on  a  judgment  recov- 
ered for  damages;  the  claim  does  not  rest  in  contract.  Harrisburg  and 
Potomac  Railroad  Co.  v.  Peffer,  84  Pa.  95. 

85s  Act  20  March,  184S,  P.  L.  189,  2  Purd.  §13,  1518.  As  to  the  form 
of  the  recognizance,  see  Commonwealth  v.  Finney,  17  S.  &  R.  282;  Bank 
of  Pennsylvania  v.  Reed,  i  W.  &  S.  loi. 

856  Erie  City  Bank  v.  Compton,  27  Pa.  95.     If  execution  be  issued 
more  than  seven  days  after  the  rendition  of  the  judgment,  it  will  be  set 
aside,  on  payment  of  costs,  on  the  entry  of  security,  if  the  money  have 
not  been  made.     Rule  X,  §8.     And  see  Enterprise  Manufacturing  Co.  < 
V.  Waltraan,  24  P.  L.  J.  183. 

857  Blackwell  v.  Johnson,  2  Miles  346. 

858  Roup  V.  Waldhouer,  12  S.  &  R.  24. 
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property  owned  by  the  surety.  After  approval,  the  surety  pro- 
ceeds to  the  prothonotary's  office,  where  the  recognizance  is  exe- 
cuted by  him,  before  a  commissioner  of  bail.  The  approval  must 
appear  upon  the  record;  otherwise,  execution  may  be  issued.'^* 
The  surety  or  sureties  must  satisfy  the  court  that  they  are  worth 
double  the  amount  of  the  judgment,  over  and  above  their  lia- 
bilities;""' and  if  the  bail  subsequently  become  insolvent,  the 
defendant  may  be  ruled  to  give  further  security ;  and,  in  default, 
the  plaintiff  is  entitled  to  issue  execution.^"^ 

If  the  security  required  by  the  act  of  1897^°^  is  not  given,  an 
execution  issued  after  twenty-one  days  from  the  entry  of  judg- 
ment will  not  be  stayed  because  a  proper  bond  is  subsequently 
entered.^"^  The  entry  of  bail  for  stay  of  execution  is  a  waiver 
of  the  right  of  appeal  even  within  the  twenty  days.*"* 

The  lien  of  an  execution  is  not  affected  where  the  court  in 
making  an  order  to  stay  required  the  defendant  to  give  a  bond 
the  plaintiff'""  or  to  the  sheriff.*"" 

A  written  promise  to  act  as  bail  in  stay  of  execution  requires 
a  consideration  to  make  it  binding.*"'  A  recognizance  for  stay 
of  execution  may  be  filed  nunc  pro  tunc  as  of  the  day  of  its  ap- 
proval, and  will  then  bind  the  sureties.*"*  And  an  indemnity 
bond  for  stay  of  proceedings  "until  the  next  term,"  refers  to 
the  stay  after,  as  well  as  before,  the  first  day  of  the  next  term.*"* 
A  bond  by  an  execution  debtor  to  the  sheriff  for  stay  of  execu- 
tion, conditioned  to  return  the  goods  on  demand  of  the  officer, 

859  Eickman  v.  Belvedere,  Bank,  3  Wh.  68;  Hoagland  v.  Johnson,  7 
P.  L.  J.  140.  Bail  for  stay  of  execution  is  liable,  though  not  approved; 
no  one  can  take  advantage  of  the  want  of  such  approval,  except  the 
creditor.  Stroop  v.  Gross,  i  W.  &  S.  139;  Walker  v.  Nester,  6  W.  N. 
C.  541. 

860  Hollingsworth  v.  McKean,  2  Miles  370. 

861  Act  23  March,  1876,  P.  I,.  8,  2  Purd.  §17,  p.  1519. 

862  May  26,  P.  L.  68,  2  Purd.  §51,  p.  1447. 

863  Hoy  V.  Montgomery  Mutual  Fire  Ins.  Co.,  21  Montg.  16. 

864  Upland  Borough  v.  New  Chester  W.  Co.,  4  Del.  241.  The  day 
on  which  the  judgment  was  obtained  is  excluded.  Goss  v.  Iron  Co.,  2 
Foster  241. 

86s  Reid  v.  Undsey,  104  Pa.  156. 

866  Shettler  v.  Kirkendall,   100  Pa.  307. 

867  Snyder  v.  L,eibengood,  4  Pa.  305. 

868  Stettler  y.  Schmoyer,  3  Walk.  356. 

869  I<indsay  v.  Reid,  loi  Pa.  442. 
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may  be  fulfilled  by  a  compulsory  delivery  of  the  property  to  the 
sheriff  under  a  levy  on  another  execution  if  the  lien  of  the  first 
levy  was  not  discharged.*'"  And  where  a  bond  conditioned  for 
the  production  of  goods  at  a  certain  time  is  given  to  a  sheriff  its 
condition  is  broken  by  failure  to  deliver  them  to  the  succeeding 
sheriff.*"  Nor  can  the  defendant  in  the  execution  set  up,  as  a 
defense  to  an  action  by  the  sheriff  on  such  a  bond,  that  he  did 
not  own  them.*'^ 

The  surety  for  a  stay  of  execution  must  make  an  affidavit  set- 
ting forth  the  incumbrance  against  the  land.*"  When  judgment 
is  obtained  against  a  married  woman  and  bail  is  given  for  a  stay 
of  execution,  the  opening  of  the  judgment  to  let  in  the  defense 
of  coverture,  after  the  expiration  of  the  stay,  does  not  relieve 
the  surety.*'*  And  bail  for  stay  of  execution  is  liable  on  his 
recognizance  notwithstanding  the  original  judgment  was  subse- 
quently set  aside  as  to  one  of  the  defendants,  the  wife  of  the 
other,  on  the  ground  of  coverture.*'*  Where  a  creditor  has  the 
means  of  satisfaction  and  does  not  retain  it  the  surety  is  dis- 
charged.*'^  And  when  a  bond  is  given  under  the  act  of  1842 
for  goods  on  which  the  sheriff  has  made  a  levy,  payment  of  part 
of  the  debt  by  the  defendant,  though  equal  to  the  value  of  the 
goods,  does  not  release  the  sureties  in  the  bond.*"  When  a 
judgment  was  entered  against  a  principal  debtor  and  two  sure- 
ties, and  another  party  became  surety  for  stay  of  execution  at  the 
request  of  the  principal  debtor  and  without  the  knowledge  of  the 
sureties,  they  were  released  and  the  bail  who  paid  the  judgment 
could  have  no  recourse  to  them.*'*  Lastly,  a  surety  for  stay  of 
execution  cannot  in  an  action  on  his  bond  set  up  as  a  defense 
matters  of  which  he  might  have  availed  himself  in  the  original 
suit.*'"  And  to  entitle  a  surety  in  the  original  judgment  to  a 
right  of  action  against  the  bail  for  stay  of  execution  on  such 
judgment  the  bail  must  know  that  the  surety  was  thus  acting.*"" 

870  S.hettler,  v.  Kirkendall,   100  Pa.  307. 

871  Stocker  v.  Deck,  167  Pa.  212. 

872  Ingram  v.  Harris,  9  Super.  Ct.  301. 

873  Showaker  v.  Kelly,  2  W.  N.  C.  95. 

874  Jones  V.  Bomberger,  97  Pa.  432;  Jones  v.  Raiguel,  97  Pa.  437. 

875  Ibid. 

876  Griesmire  v.  Thorn,  32  Super.  Ct.  13. 

877  Case  V.  Johnson,  19  Pa.  174. 

878  Mowery  v.  Brumbaugh,  '14  C.  C.  257. 

879  Windsor  v.  Farmers  &  Mech.  Nat.  Bank,  81  Pa.  304. 

880  Wolf  V.  Stover,  107  Pa.  206. 
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In  Philadelphia  county  if  execution  is  issued  with  1  seven 
days  the  plaintiff  cannot  recover  costs  ;*^^  and  if  execution  be 
issued  within  thirty  days  the  defendant  must  pay  the  costs  on 
entering  bail  for  stay.**^  On  a  confession  of  judgment  contain- 
ing a  privilege  to  enter  bail  for  a  stay  of  execution  within  thirty 
days  execution  may  be  issued  forthwith  liable  to  be  stayed  on 
entry  of  bail  and  payment  of  costs.'*' 

The  defendant  in  a  judgment  entered  on  a  warrant  of  at- 
torney is  not  entitled  to  a  stay  of  execution  on  giving  bail.'** 
Nor  can  a  garnishee  enter  bail  for  a  stay  of  execution;**'  nor 
can  a  wife  enter  into  a  recognizance  as  bail  for  her  husband.**^ 
In  an  action  of  covenant  in  which  a  judgment  has  been  recover- 
ed against  the  original  covenantor,  a  terre-tenant  may  subse- 
quently obtain  leave  to  enter  security  for  stay  of  execution.**^ 
Execution  on  a  judgment  obtained  on  a  recognizance  will  also 
be  stayed  until  the  final  determination  of  the  original  suit.*** 
78.    Who  may  enter  bail. 

The  defendant  is  entitled  to  a  stay  of  execution,  on  a  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense,**'  and  on  ap- 
peal from  a  justice's  court  ;**"  so  is  a  plaintiff  in  replevin,*"^  and 
the  defendant  in  an  action  of  debt  upon  an  administration  bond.*°^ 
In  a  scire  facias  on  a  municipal  claim,  the  defendant  may  give 
bail  for  stay  of  execution  ;*°'  and  so  may  the  defendant  in  a  scire 
facias  on  a  mechanic's  claim;*"  but  he  cannot  plea  his  freehold, 
because  the  judgment  is  not  a  lien  on  any  other  real  estate  than 
that  against  which  the  lien  is  filed.*''  A  defendant  is  not  en- 

881  Sites  V.  Coulson,  12  W.  N.  C.  533. 

882  Enterprise  Mfg.  Co.  v.  Waltham,  6  Kulp  131. 

883  Kaylor  v.  Holloway,  5  Kulp  432. 

884  Slone  V.  King,  35  Pa.  270. 

88s  Woolston  v.  Adler,  i  Phila.  284. 

886  Bennett  v.  Smith,  4  Clark  137. 

887  Ellis  V.  Cadwallader,  14  W.  N.  C.  12. 

888  Adams  v.  Worthland,  13  W.  N.  C.  221. 

889  Farmers'  &  Mechanics'  Bank  v.  Schreiner,   I  Miles  291. 

890  Server  v.  Manufacturing  Co.,  4  W.  N.  C.  381. 

891  Roe  V.   McCrea,    l   Ash.   16;   Ballentine  v.   O'Neill,   Com.   Pleas, 
Phila.,  1816. 

892  Commonwealth  v.  Rigg,  2  Leg.  Opin.  57. 

893  Northern  Liberties  v.  Pennock,  Com.  Pleas,  Phila.,  3  Feb.,  1849. 

894  Shelly  V.  Bruner,  i  W.  N.  C.  8. 

89s    Haugliton  v.  Otterson,  2  W.  N.  C.  490.     s.  p.  Morgan  v.  Moya- 
mensing,  2  Miles  397. 
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titled  to  a  stay  of  execution  in  an  action  of  debt  on  a  judgment 
in  another  state,*®"  nor  on  a  judgment  entered  by  warrant  of  at- 
torney.*"' A  garnishee  in  attachment  cannot  enter  bail  for  stay 
of  execution;*"*  but  a  terre-tenant  may  give  bail,  on  affidavit  of 
ownership.*®"  As  we  have  seen,  the  stay  of  execution  is  to  be 
computed  from  the  return-day  of  the  writ  by  which  the  action 
was  commenced,"""  and  not  from  the  day  of  judgment.""^  On 
appeal  from  a  justice,  the  stay  dates  from  the  return-day  to 
which  the  appeal  is  filed.""^  By  the  act  of  1873"°*  the  stay  of 
execution  on  judgments  exceeding  $500"°*  is  "computed  from 
the  return-day  of  the  writ  by  which  such  action  was  com- 
menced." The  costs  may  be  added  to  the  judgment,  to  determine 
the  period  of  the  stay."''^ 

FORM   OF   BOND   FOR   STAY   OF   EXECUTION. 

In  the  Court  of  Common  Pleas  for  the  County  of 
Term,  19    .    No.     . 

,  am  held  in  the  sum  of  dollars,  sub.  con. 

that  if  the  defendant,  C.  D.,  above  named,  do  not,  on  or  before 
the  expiration  of  months  from  the  Monday  of 

pay  the  amount  of  debt,  interest,  and  costs  recovered 
against  him  in  the  above  case,  I  will  pay  the  said  amount  for 
him. 
Cog.  coram  me  in  open  court,  this 

day  of  ,  A.  D.  19    . 

Bail  approved  of  by  the  court. 

(Name  of  Surety.) 

79.    Effect  of  recognizance. 

A  recognizance  of  bail  for  stay  of  execution,  is  an  absolute 
undertaking,  irrespective  of  any  proceedings  against  the  princi- 

896  Sloat  V.  Pentice,  2  Am.  L.  R.  446. 

897  Stone  V.  King,  35  Pa.  270. 

898  Woolston  V.  Adler,  i  Phila.  284. 

899  Jackson  v.  Juvenal,  Dist.  Court,   Phila.,  i860, 
goo  Act  April  3,  1873,  P.  L.  60,  2  Purd.  §16,  p.  1519. 
901  Wright  V.  Laufer,  2  North.  236. 

90^  Woods  V.  Connor,  6  Pa.  430. 

903  April  3,  1873,  P.  L.  8,  2  Purd.  §16,  p.  1519. 

904  See  above  act,  also  act  June  16,  1836,  §3,  cl.   3,   P.  I,.  762,  3 
Purd.  §9,  p.  1517- 

905  Hill  V.  Crean,  2  Clark  328^ 
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pal  debtor;*""  at  the  expiration  of  the  stay,  the  plaintiff  may 
proceed  concurrently,  both  against  the  original  defendant  and 
the  bail.""  The  bail  for  stay  of  execution,  like  any  other  surety, 
is  discharged,  by  a  biding  agreement,  upon  sufficient  considera- 
tion, to  give  further  time  to  the  original  debtor;  but  a  mere  gra- 
tuitous indulgence  will  not  have  such  effect;'"*  nor  is  he  dis- 
charged merely  by  a  stay  of  proceeding  on  a  fi.  fa.  before  levy.""" 
He  is  entitled  to  be  subrogated  to  the  rights  of  the  plaintiff,  on 
payment  of  the  judgment,  as  against  the  general  creditors  of 
the  defendant;"^"  but  not  as  against  subsequent  judgment-credi- 
tors,"^^ nor  as  against  an  original  surety  for  the  defendant  ;"^^ 
and  a  surety  for  stay  of  execution  on  a  judgment  for  arrears  of 
ground-rent,  is  not  entitled  to  subrogation,  as  against  arrears 
of  ground-rent  subsequently  accruing."^*  A  surety,  however, 
may  purchase  the  judgment,  and  have  it  marked  to  his  use,  after 
the  stay  has  expired — it  being  then  the  only  lien."^*  A  surety 
on  the  original  obligation,  is  entitled  to  subrogation  to  a  judg- 
ment, obtained  against  the  principal's  bail  for  stay  of  execution."^* 

906  Gould  V.  Breeze,  2  L,uz.  L.  Ob.  186. 

907  Patterson  v.  Swan,  9  S.  &  R.  16. 

908  Todd  V.  Blair,  cited  3  P.  &  W.  440. 

909  Morrison  v.   Hartman,   14  Pa.  55. 

910  Winebrener's  Appeal,  7   Pa.   333. 

911  Armstrong's  Appeal,  5  W.  &  S.  352;  Lathrop's  Appeal,  i  Pa. 
S12;  McCurdy  v.  Conner,  31  L.  I.  373;  Titzer  v.  Smeigh,  2  Leg.  Chron. 
271. 

912  Keller  v.  Roop,  2  W.  N.  C.  207. 

913  Fassitt  V.  Middleton,  47  Pa.  214. 

914  Hartman's  Ap""'"'    "^  ^^    '''^ 

915  Burns  v.  Hur 
Clellan,  i  Clark  384. 
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914  Hartman's  Appeal,  6  Pa.  76. 

915  Burns  v.  Huntingdon  Bank,  i  P.  &.  W.  395.    s.  p.  Shaw  v.  Mc- 
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.  Issuing   and    Return    of   the 
Writ. 

80.  When  execution  may  issue. 

81.  Time   within   which   it   may 

issue. 

a.  On  judgment  notes. 

b.  On  bonds. 

c.  Construction    of    acts    of 

1836  and  184S. 

d.  On  judgments  five  years' 

old. 

e.  On  judgments  of  justices 

of  the  peace. 

82.  By  whom  an  execution  may 

be  sued  out. 

83.  Against  whom  issued. 

a.  Surety. 

b.  Executors. 

d.  Survivors. 

e.  An  equitable  plaintiff  on  a 

judgment  against   a  le- 
gal plaintiff, 
f.  Decedent. 

84.  Return  days. 

85.  Constable's  indorsement. 

86.  Amendment  of  writ. 

87.  Prothonotary's  indorsement. 

88.  Amount  that  may  be  levied. 

89.  Power  of  the  court  to  con- 

trol an  execution. 

90.  Staying  and  setting  aside  ex- 

ecution. 

a.  When    improvidently    is- 
sued. 

b.  When  judgment  has  been 

partly    paid    and    execu- 
tion is  for  full  amount. 

c.  Lien  should  be  preserved. 

Practice. 

d.  Who  can  intervene. 
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e.  In  what  cases. 

f.  When  execution  is  irreg- 
ular. 

g.  Decision  on  stay  cannot 
be  attacked  collaterally. 

91.  Lien  and  priority  acquired. 

92.  Sheriff  may  take  defendant's 
goods  assigned  after  de- 
livery of  execution. 

93.  What  goods  are  not  bound. 

94.  Sheriff's  return. 

95.  Time  for  return  may  be  en- 
larged. 

96.  Amendment  of  return. 

97.  Effect  of  return. 

a.  Conclusiveness  of  return. 

b.  Cannot  be   traversed. 

c.  Cannot  be  attacked  col- 
laterally. 

d.  When  creditor  who  at- 
taches return  must  pay 
tacks  return  must  pay 
costs. 

98.  Void  and  voidable  process. 

99.  Lost  executions. 
100.  Reversal  of  judgment. 

VI.  Povrass    AND   Duties   oP   the 
Officer. 
loi.  Of  the  proper  officer. 

102.  Service  of  process  after  ex- 
piration of  term. 

103.  Distringas. 

104.  Authority  of  sheriff. 

105.  Liability  of  sheriff. 

106.  Bond. 

107.  Liability  to  plaintiff. 

108.  Indemnity. 

109.  Abandonment   of   levy. 

110.  Refusal  to  sell. 
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111.  Refusal  to  deliver. 

112.  Non  return  of  writ. 

113.  Liability  therefor. 

114.  For  not  returning  money. 

115.  On  making  distribution. 

116.  Liability  to   defendant. 

117.  Liability  to  third  persons. 

118.  Defenses. 

119.  Liability  of  the  plaintiff. 

120.  Officer's   compensation. 

121.  Expenses. 

122.  Illegal  fees. 

VIL  Execution     Against     Goods 
AND  Chattels. 

123.  Fieri  facias. 

124.  Payment  to  the  sheriff. 

125.  Of  the  levy. 

126.  Designation  of  property. 

127.  As  between   successive   exe- 

cution  creditors.  ' 

128.  Time  of  levy. 

129.  Mode  of  levy. 

130.  Sheriff  must  have  control  of 

property. 

131.  Effect  of  levy. 

132.  Satisfaction  as  to  debtor. 

133.  As  to  other  creditors. 

134.  Custody  of  the  goods. 

135.  Security   for  the  goods. 

136.  Non   removal. 

137.  Interference    with    the    pro- 

cess. 

a.  Effect  of   instructions   by 

execution   creditor. 

b.  When     such     instructions 

are  a  fraud. 

c.  When  lien  is  thereby  lost. 

138.  Effect    of    removing    goods 

from     officer's     custody 
without  his  consent. 


VIII. 
139- 

140. 
141. 
142. 
MS- 


INTERPLEADER. 
Sheriff's  interpleader  act  of 

1897. 

Discretion  of  court  in  allow- 
ing it. 

When  a  bill  of  interpleader 
will  be  granted. 

When  a  bill  cannot  be  grant- 
ed. 

Bond. 

a.  Claimant  must  give  bond. 

b.  To   whom   bond   may   in- 

ure. 

c.  Only  one  bond  is  required. 

d.  When    claimant    may    file 

his  own  bond. 

e.  Effect    of    not    giving    a 

bond. 

f.  Time  for  filing  bond. 

144.  Determination    of    va)ue    of 

the  goods. 

145.  Cost  of  appraisement. 

146.  Sheriff's    retention   and   sale 

of  goods. 

147.  Proceedings  on  issue. 

a.  Parties  to  the  cause. 

b.  In  what  county.     Prelim- 

inary steps. 

c.  What       claimant       must 

prove. 

d.  Nature  of  issue. 

e.  Verdict. 

f.  Costs. 

148.  Judgment. 

149.  When  rule  is  made  absolute. 

150.  If  negligent  in  applying  for 

rule  sheriff  is  not  entitled 
to  relief. 

151.  Effect  of  interpleader.      In- 

tervening. 

152.  Discharge  of  rule  for  inter- 

pleader. 

153.  Appeals. 


80.    When  execution  may  issue,  (a) 

Execution  may,  in  general,  issued  immediately  after  the  entry 
of  judgment ;  but  in  order  that  the  party  may  have  an  oppor- 

a    4  Vale  9391. 
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tunity  to  take  out  a  writ  of  error,  it  is  provided  by  statute,  that 
no  execution  shall  issue  upon  any  judgment  on  any  special  ver- 
dict, demurrer  or  case  stated,  unless  by  leave  of  court,  in  special 
cases,  for  security  of  the  demand,  within  three  weeks  of  the 
day  on  which  such  judgment  shall  be  pronounced.^  Execution 
cannot  issue  on  an  award,  under  the  compulsory  arbitration  law, 
until  the  expiration  of  the  twenty  days  allowed  for  an  appeal; 
and  this  is  the  ground  of  the  practice,  on  an  amicable  confession 
of  judgment,  to  stipulate  that  it  shall  be  considered  as  entered 
upon  an  award;  this  entitles  the  defendant  to  a  stay  of  execu- 
tion for  twenty  days,  without  security.  On  a  judgment  note, 
payable  one  day  after  date,  execution  may  issue,  on  the  day  after 
the  note  falls  due ;  it  is  not  entitled  to  days  of  grace. ^  Executions 
cannot  issue  on  a  justice's  transcript,  filed  in  the  common  pleas, 
without  a  certificate  from  the  justice  of  the  issuing  of  a  prior 
execution  by  him,  and  a  return  of  nulla  bona."  Nor  can  a  writ 
of  execution  issue  after  the  defendant  has  made  an  assignment 
for  the  benefit  of  creditors.' 

An  execution  may  issue  without  a  scire  facias  on  a  judgment 
entered  on  a  bond  and  warrant  as  indemnity;"  but  if  the  plain- 
tiff file  a  statement  of  breaches  the  defendant  may  deny  the 
liability  and  demand  an  issue.^  And  when  a  judgment  is  entered 
for  the  payment  of  a  bond  by  virtue  of  a  warrant  of  attorney, 
execution  may  issue  without  a  scire  facias.  The  execution  is 
within  control  of  the  court  and  is  issued  at  the  plaintiff's  peril.'' 
A  judgment  may  also  be  entered  by  warrant  of  attorney  for  the 
penalty  of  an  indemnity  bond  without  a  scire  facias,  but  it  will  be 
opened  in  the  absence  of  evidence  to  show  that  the  penalty  was 
agreed  to  be  liquidated  damages.* 

On  a  judgment  on  a  general  verdict  execution  may  be  imme- 
diately issued,  subject  to  be  superseded  by  an  appeal;'  and  the 
premature  issuance  of  an  execution  may  be  waived  by  acquies- 

1  Act  II  March,  1809,  §6,  5  Sm.  L.  17,  2  Purd.  §12,  p.  1518. 

2  Overton  v.  Tyler,  3  Pa.  346. 

3  Frankem  v.  Trimble,  5  Pa.  520. 

4  Gillespie  v.  Keating,  180  Pa.  150;  Messimer  v.  Ebersole,  87  Pa.  109. 

5  Shaw  V.  Blakey,  4  Kulp  292. 

6  Ibid. 

7  Reger  v.  Williams,  8  Montg.  87. 

8  Mayer  v.  Watson,  14  I,anc.  L.  Rev.  275. 

9  O'Harra  v.  Union  Benevolent  Society,  134  Pa.  417. 
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cence/"  Nor  can  subsequent  execution  creditors  take  advantage 
of  an  irregularity  in  issuing  an  execution  that  it  was  issued  too 
soon.^^  The  execution  must  follow  the  judgment,  but  if  issued 
by  mistake  in  another  suit  it  can  be  amended.^^ 

A  justice  of  the  peace  may  issue  an  execution  after  the  return 
day  if  satisfied  that  an  appeal  has  not  been  perfected.^'  Again, 
a  justice  may  issue  execution  forthwith  on  rendering  judgment, 
and  if  an  appeal  is  subsequently  taken,  the  costs  of  the  execution 
will  follow  the  judgment.^* 

When  an  execution  has  been  prematurely  issued,  and  a  rule 
to  set  it  aside  has  been  granted,  the  plaintiff  may  put  on  record 
a  paper  abandoning  the  execution,  the  lien  and  the  levy,  and  issue 
an  alias  writ.^°  The  issuing  of  an  alias  without  disposing  of  a 
levy  returned  on  the  original  is  an  irregularity,  but  if  levied  on 
the  same  property  it  is  no  abandonment  of  the  prior  levy,  and  the 
defendant  alone  can  take  advantage  of  the  irregularity.^*  But 
an  alias  fieri  facias,  issued  before  the  actual  return  of  the  orig- 
inal into  the  office,  but  after  the  return  of  a  nulla  bona  has  been 
indorsed  thereon  by  the  sheriff,  will  not  be  set  aside.^^ 

An  execution  is  not  improvidently  issued  where  on  the  entry 
of  a  judgment  entered  on  a  warrant  of  attorney  to  confess  judg- 
ment, the  prothonotary  failed  to  sign  the  assessment  of  dam- 
ages, if  the  amount  of  the  actual  debt  is  indorsed  on  the  execu- 
tion." 

81.    Time  within  which  it  may  issue,  (b) 

At  common  law,  execution  must  have  been  sued  out  within  a 
year  and  a  day  after  the  judgment  was  entered,  otherwise,  the 
court  presumes  prima  facie  that  the  judgment  was  satisfied.  But 
after  a  delay  of  a  year  and  a  day,  the  plaintiff  could  have  a  scire 
facias  under  the  stat.  of  West.  II.  c.  45  (13  Edw.  I.),  to  compel 
the  defendant  to  show  cause  why  the  judgment  should  not  be 

,b   4  Vale  9400. 

10  Morrison  v.  Baker,  g  Super.  Ct.  637. 

11  Kamony's  Appeal,  i  Am.  L.  J.  78. 

12  Reigel's  Appeal,  i  Walk.  72. 

13  Setterly  v.  Yearsly,  i  Phila.  517. 

14  Sickles  V.  Carroll,  10  C.  C.  646. 

15  McKeeby  v.  Webster,  170  Pa.  624. 

16  Missiraer  v.  Ebersole,  87  Pa.  109;  Lloyd  v.  Brods,  2  W.  N.  C.  92; 
Miller  v.  Milford,  2  S.  &  R.  35. 

17  Supplee  V.  Ashby,  8  W.  N.  C.  407. 

18  People's  Supply  Co.  v.  Goflf,  10  Dist.  637. 
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revived,  and  execution  had  against  him,  to  which  the  defendant 
might  plead  such  a  matter  as  he  had  to  allege  in  that  behalf; 
'  or  the  plaintiff  might  bring  an  action  of  debt  on  the  judgment, 
which  was  the  only  common  law  method  of  revival;  and  on  ob- 
taining judgment  in  either  of  these  proceedings,  the  plaintiff 
might  issue  execution  thereon,  in  the  same  manner  as  on  the 
original  judgment. ^^  But  the  plaintiff  could  prevent  the  pre- 
sumption from  arising,  that  the  judgment  had  been  satisfied,  by 
issuing  execution  within  the  year  and  a  day,  and  then,  though 
such  execution  was  not  returned,  an  alias  execution  might  be 
sued  out,  at  any-  time  afterwards,  without  a  scire  facias  to  re- 
vive the  judgment,  provided  continuances  by  vice-comes  non 
misit  breve  were  entered.^"  And  in  such  case,  it  was  sufficient, 
to  enter  the  formal  continuances,  after  the  second  writ  was  ac- 
tually sued  out.^^  And  it  was  not  necessary  that  the  last  writ 
should  be  of  the  same  species  as  the  former;  for  instance,  a 
ca.  sa.  might  issue  after  the  year,  upon  a  fi.  fa.  regularly  sued  out 
before  that  time.^^  "A  judgment,"  says  Justice  Clark,  "on  a 
warrant  of  attorney  without  writ  is  not  within  the  statute  of  8 
and  9  William  III,  c.  11,  or  our  own  statute  of  14th  June,  1836; 
execution  in  such  cases  may  issue  without  scire  facias ;  it  issues, 
however,  at  the  peril  of  the  plaintiff,  and  the  court  may  at  the 
instance  of  the  parties  direct  an  issue  on  a  scire  facias,  either 
before  or  after  execution,  as  the  case  is  presented."'" 

a.    On  judgment  notes. 

Execution  cannot  be  issued  on  a  judgment  note,  payable  one 
da:y  after  date,  until  after  the  expiration  of  the  day  on  which 
the  note  was  payable;^'  nor  on  a  judgment  note  not  yet  due  on  the 
rion  payment  of  interest.^^  If,  however,  execution  on  a  judgment 
note  is  issued  too  soon,  the  irregularity  may  be  waived  by  acqui- 

19  3  Bl.  Com.  421. 

20  Young  V.  Taylor,  2  Binn.  2t8 ;  Lewis  v.  Smith,  2  S.  &  R.  142 ;  Pen- 
nock  V.  Hart,  8  S.  &  R.  378;  Dodge  v.  Casey,  i  Miles  13;  Shaw  v.  Rich- 
ards, 2  Miles  103.  ' 

21  Lewis  V.  Smith,  2  S.  &  R.  142. 

22  Blayer  v.  Baldwin,  Barnes  213. 

23  Templeton  v.  Shakley,  107  Pa.  370,  377,  citing  Skidmore  v.  Brad- 
ford, 4  Pa.  296;  Reynolds  v.  Lowry,  6  Pa.  465;  Jones  v.  Dilworth,  63  Pa. 
447;  Cochlin  V.  Commonwealth,  11  W.  N.  C.  460. 

24  Taylor  v.  Jacoby,  2  Pa.  495 ;  Morris  v.  Weed,  2  Lane.  L.  Rev.  200. 

25  Reilly  v.  Nestle,  3  W.  N.  C  600. 
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escence,^'  except  as  against  execution  creditors. ^^  But  execution 
may  issue  on  a  judgment  note  given  to  secure  an  indebtedness 
payable  in  installments  after  a  failure  to  pay  one  of  them;^*  and 
the  defendant  may  agree  that  execution  shall  issue  on  the  day 
the  note  falls  due.^°  Likewise  when  judgment  is  entered  on  a 
single  bill,  payable  three  months  after  date,  execution  cannot 
issue  until  the  day  after  the  maturity  of  the  note.^" 

b.  On  bonds. 

With  respect  to  bonds,  when  a  bond  and  warrant  are  given  as 
security  for  the  payment  of  notes  and  default  is  made  in  pay- 
ment of  one  of  them,  execution  may  issue  for  the  full  amount 
of  the  bond  though  the  other  note  is  not  yet  due.^^  And  when 
a  bond  is  given  by  a  partner  to  another  fixing  a  time  for  issuing 
execution  thereon,  at  the  same  time  is  given  a  warrant  of  at- 
torney to  confess  judgment  after  the  dissolution  of  the  partner- 
ship, execution  may  be  issued  on  its  dissolution  though  the  time 
mentioned  for  issuing  execution  had  not  expired."^  A  judgment 
entered  on  a  bond  and  warrant  more  than  ten  years  old  without 
affidavit  and  motion  as  required  by  rule  of  court,  will  be  al- 
lowed to  stand  on  filing  the  affidavit  nunc  pro  tunc,  but  an  execu- 
tion thereon  will  be  set  aside  on  the  petition  of  a  subsequent 
creditor.'^ 

c.  Construction  of  acts  of  1836  and  1845. 

The  rule  as  to  a  year  and  a  day,  was  the  law  in  this  state, 
down  to  the  act  of  i6th  June,  1836,  which  re-enacted  it,  with  the 
proviso,  that  if  there  should  be  a  stay  of  execution,  the  period 
should  be  computed  from  the  expiration  of  the  stay.^^  But  by 
the  act  of  i6th  April,  1845,  the  period  within  which  execution  can 
be  issued,  without  a  previous  revival  of  the  judgment,  is  extend- 
ed to  five  years  ;^^  and  this  applies  as  well  to  executions  on  re- 

26  Morrison  v.  Baker,  9  Super.  Ct.  637. 

27  I  Seip  V.  Seip,  16  York  180. 

28  Cowan  V.  Watkins,  i  Lack.  Jur.  129. 

29  Roemer  v.  Denig,  18  Pa.  482. 

30  Zearfoss  v.  Lynn,  12  C.  C.  400. 

31  Smith  V.  James,  i  Miles   162. 

32  Gorman  v.  Richardson,  6  S.  &  R.  163. 

33  Woods  V.  Woods,  126  Pa.  396. 

34  Act  16  June,  1836,  P.  L.  761,  2  Purd.  §1,  p.  1515. 

35  P.  L.  538,  2  Purd.  §2,  p:  1515.    An  execution  issued  more  than  five 
years  after  the  judgment,  without  a  scire  facias,  will  be  set  aside.    Comly 
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vived,  as  on  original  judgments.^*  The  act  of  1845  has  been 
construed  in  practice,  to  make  no  alteration  in  the  law  as  to  keep- 
ing the  judgment  alive  by  issuing  an  execution  within  the  period 
allowed  for  that  purpose,  and  entering  formal  continuances;'' 
and  in  practice,  an  execution  is  often  issued  immediately  after 
entry  of  judgment,  with  direction  to  the  sheriff  to  return  in  nulla 
bona ;  the  effect  of  this  is,  that  an  alias  may  afterwards  be  issued, 
after  the  expiration  of  five  years,  without  the  delay  of  a  scire 
facias.  And  the  period  of  five  years  now  applies  to  judgments 
before  a  justice  of  the  peace.'*  An  execution,  issued  after  the 
lapse  of  the  prescribed  period,  without  a  previous  scire  facias,  is 
not,  however,  void,  but  only  voidable.''  The  practice  in  regard 
to  scire  facias  will  be  explained  in  the  next  volume, 
d.    On  judgments  five  years'  old. 

A  defendant  must  be  warned  by  a  scire  facias  before  an  ex- 
ecution can  issue  on  a  judgment  over  five  years  old.*"  Nor  can 
an  execution  issue  after  that  period  without  a  scire  facias  even 
though  the  defendant  has  appeared  in  an  attachment  execution,*^ 
nor  though  the  judgment  were  obtained  on  a  scire  facias  on  a 
mortgage.*^ 

Again,  though  the  act  of  1854,  providing  that  a  justice  cannot 
issue  an  execution  without  a  previous  scire  facias  when  the 
judgment  is  more  than  five  years  old,*'  an  execution  may  issue  on 
a  justice's  transcript  filed  in  the  common  pleas  at  any  time  within 
five  years  from  the  date  of  filing  it,  though  more  than  five  years 
have  elapsed  from  the  recovery  of  the  judgment.**    Nor  is  the 

V.  Rissel,  I  Phila.  402.    Where  there  is  a  stay  of  execution  by  agreement, 
the  time  runs  from  its  expiration.    Dunlop  v.  Speer,  3  Binn.  169. 

36  Dailey  v.  Straus,  2  Pa.  401. 

37  Landouzy  v.  Seelos,  4  W.  N.  C.  151. 

38  Act  S  May,  1854,  P.  L.  581,  2  Purd.  §130,  p.  2146.  An  execution  is- 
sued more  than  five  years  from  the  rendition  of  the  judgment,  without 
a  scire  facias  is  irregular.    Bannan  v.  Rathbone,  3  Grant  259. 

39  Vastine  v.  Fury,  2  S.  &  R.  426;  Hinds  v.  Scott,  11  Pa.  19.  The  ir- 
regularity is  waived,  by  an  omission  to  apply  at  the  earliest  opportunity. 
Bailey  v.  Wagoner,  17  S.  &  R.  327.  A  sale  under  such  irregular  execu- 
tion will  pass  a  good  title.    Speer  v.  Sample,  4  W.  373. 

40  Marx  V.  Goldsmith,  14  W.  N.  C.  173;  Harmony  Building  Assn.  v. 
Berger,  14  W.  N.  C.  499 ;  Bucher  v.  Pringle,  16  Montg.  106. 

41  Esser  v.  Smith,  15  Phila.  144. 

42  Floyd  V.  McGregor,  28  P.  L.  J.  370. 

43  Vosburg  v.  Miller,  s  Lack.  Jur.  64;  Park  v.  Wilson,  3  L.  I.  No.  23. 

44  Rice  V.  Kitzelman,  i  Chester  173 ;  Hibberd  v.  Terry,  14  Dist.  599. 
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above  act  of  1854,**  providing  that  no  execution  shall  issue  on 
the  judgment  of  a  justice  after  five  years  unless  revived  by  scire 
facias  repealed  by  the  acts  of  1885**  and  1889,*'  relating  to  the 
filing  of  a  transcript  and  the  issuing  of  execution.**  The  act  of 
1887  confines  executions  issued  after  five  years  to  personal  prop- 
erty.*" And  without  a  previous  revival  no  execution  can  issue 
after  five  years,  though  writs  have  issued  within  that  period."" 
Real  estate,  therefore,  cannot  be  taken  under  this  act  in  execution 
under  a  judgment  more  than  five  years  old  prior  to  its  revival, 
and  the  issuing  of  a  scire  facias  on  the  same  day  as  the  fieri 
facias  will  not  answer  the  requirement  of  the  act."^ 

A  scire  facias  is  needful  before  an  execution  can  issue  more 
than  twenty  years  after  a  previous  execution.'^  And  by  the  act 
of  1887  the  time  begins  to  run  from  the  assessment  of  damages, 
and  not  from  the  entry  of  judgment."' 

There  is,  therefore,  no  authority  for  issuing  an  execution  on  a 
judgment  after  the  lapse  of  five  years  from  its  entry  without  a 
previous  revival,  except  as  authorized  in  the  act  of  May  19, 
1887,  P.  L.  133,  whether  it  be  to  levy  on  after-acquired  real 
estate  or  real  estate  on  which  the  judgment  had  lost  its  lien,  or 
on  personal  property,  even  though  an  execution  be  issued  within 
the  five  years  and  returned  nulla  bona."*  But,  as  Judge  Scott 
says:""  "The  prohibition  of  the  statute  is  only  against  the  issue 
of  execution  without  revival.  The  judgment  is  not  made  void, 
it  cannot  be  stricken  off,"*  and  the  writ  to  revive  it  may  issue 
from  the  common  pleas."'    The  lien  is  not  affected,  but  the  rem- 

45  May  5,  P.  L,.  581,  2  Purd.  §141,  p.  2151. 

46  June  24,  P.  L.  160. 

47  May  9,  P.  L.  176,  2  Purd.  §7,  p.  1516. 

48  Smith  V.  Wehrly,  157  Pa.  407;  Inquirer  Printing  Co.  v.  Wehrly,  157 
Pa.  415- 

49  Pierce  v.  Wunder,  25  W.  N.  C.  466;  Sloan  v.  McMullen,  5  Dist. 
430. 

50  Sloan  v.  McMullen,  s  Dist.  430. 

51  Miller  v.  Miller,  147  Pa.  S4S;;  Eisen  v.  Benner,  2  Dist.  363. 

52  David  V.  McHenry,  11  W.  N.  C.  304. 

53  Walker  v.  Wardell,  25  W.  N.  C.  131. 

54  Sloan  v.  McMullen,  s  Dist.  430,  containing  an  elaborate  review  of 
the  cases.    Leidich's  Estate,  11  Dist.  s6S;  Rinn  v.  Pfoutz,  17  Dist.  820. 

55  Leidich's  Estate,  11  Dist.  s6s. 

56  Littster  v.  Littster,  151  Pa.  474. 

57  Brannan  v.  Kelley,  8  S.  &  R.  479;  Smith  v.  Wehrly,  157  Pa.  413. 
34 
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edy  to  enforce  it  is  suspended  until  determined  if  the  debt  i* 
.  paid." 

If  an  execution  is  issued  within  a  year  and  a  day  after  judg- 
ment, a  second  execution  may  be  issued  at  any  time  thereafter 
without  revival.^'  Nor  does  this  five  year  limitation  apply  to  de- 
crees of  the  quarter  sessions.'"  An  execution,  however,  cannot 
be  issued  in  the  county  where  a  transcript  of  a  judgment  is  filed 
without  a  revival  there  when  none  can  be  issued  on  the  parent 
judgment  for  want  of  revival.'" 

A  judgment  after  five  years  loses  its  lien  on  real  estate  only 
against  other  lien  creditors  .or  purchasers ;  but  the  lien  thereby 
created  continues  against  the  defendant  after  the  expiration  of 
five  years  as  before.*^ 

Where  the  term  of  five  years  has  expired  between  the  issuing 
of  the  venditioni  exponas  and  the  sheriff's  sale,  the  sale  passes 
the  defendant's  title  to  the  purchaser.'^  The  only  effect,  there- 
fore, of  the  expiration  of  the  five  years  term  is  to  let  in  a  subse- 
quent judgment  creditor  to  priority  in  the  distribution  of  the 
proceeds  of  the  sheriff's  sale.'' 

Under  such  circumstances  if  the  judgment  is  revived  and  the 

,  premises  are  again  sold  at  sheriff's  sale  under  an  execution  issued 

on  the  revived  judgment,  the  purchaser  at  the  second  sale  is  not 

entitled  to  recover  in  ejectment  from  the  purchaser  at  the  first 

sale.'* 

e.    On  judgments  of  justices  of  the  peace. 

The  act  of  May  5,  1854,"  which  provides  that  no  execution 
shall  issue  on  a  judgment  of  a  justice  of  the  peace  after  five 
years  unless  revived  by  scire  facias  is  not  repealed  by  the  act 
of  June  24,  1885,"  relating  to  the  filing  of  a  transcript  of  such 

58  Huzzard  v.  Miller,  2  Wood.  35. 

59  Commonwealth  v.  Snyder,  4  C.  C.  261. 

60  Beek  v.  Church,  113  Pa.  200.  See  Lowrie's  Estate,  5  Lane.  L.  Rev. 
29s;  Craige  v.  Darte,  i  C.  C.  54;  Smith  v.  Gosluns,  2  C.  C.  15;  Cockley  v. 
Rehr,  2  Dist.  61. 

61  McCahan  v.  Elliott,  103  Pa.  634;  Fetterman  v.  Murphy,  4  W.  424; 
Hinds  V.  Scott,  i  Jones  107;  Irvine  v.  Nixon,  i  Jones  419;  Aurand's  Ap- 
peal 34  Pa.  151 ;  Brown's  Appeal,  91  Pa.  485. 

62  McCahan  v.  Elliott,  103  Pa.  634. 

63  Ibid. 

64  Ibid. 

65  P.  L.  581,  2  Purd.  §130,  p.  2146. 

66  P.  h-  160,  2  Purd.  §§115,  n6,  p.  2136. 
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judgment  in  the  common  pleas  and  to  the  issuing  of  execution 
thereon.  At  the  date  of  the  latter  act  transcripts  for  seventy- 
five  years  had  been  filed  under  the  act  of  March  20,  1810,*'  by 
which  they  became  liens  on  the  real  estate  of  the  debtor  from 
the  date  of  filing.  Under  this  act,  however,  many  conflicting 
decisions  arose.  To  clarify  the  law  the  acts  of  1854  and  1885 
were  passed.  By  these  the  judgment  on  the  justice's  docket  is 
alive,  ready  for  execution  five  years  from  the  date  it  was  ren- 
dered, and  can,  during  that  time,  by  transcript  be  entered  in  the 
common  pleas,  and,  if  there  be  a  return  of  "no  goods"  to  an  ex- 
ecution upon  it  in  that  time,  either  before  or  after  the  filing  of 
the  transcript,  it  has  all  the  force  of  a  judgment  of  the  common 
pleas  originally  obtained  in  that  court.  But  if  the  judgment  be 
impossible  of  execution  under  the  act  of  1854,  because  five  years 
have  elapsed,  then  scire  facias  must  issue  thereon,  and  after  the 
judgment  there  must  be  a  return  of  "no  goods"  within  the  next 
five  years  by  the  constable  before  execution  can  be  levied  on 
either  real  or  personal  estate  from  the  common  pleas.  Nor  does 
the  act  of  May  9,  1889,*'  which  dispenses  with  an  execution  be- 
fore the  justice  on  judgments  of  $100  and  upwards  dispense  with 
a  scire  facias  after  five  years.^° 

82.    By  whom  an  execution  may  be  sued  out. 

Execution  ought  to  be  sued  out  by  one  who  is  party  or  privy 
to  the  record.'"  The  assignee  of  a  judgment  may  have  execution 
thereon;'^  so,  it  seems,  may  one  who  has  purchased  the  judg- 
ment, without  actual  assignment.'^  If  the  assignor  die,  and  no 
letters  of  administration  be  taken  out  within  three  months,  the 
assignee  may  have  execution  in  his  own  name;  if  he  die  after 
suit  brought,  the  suit  may  be  prosecuted  as  if  he  were  living." 
Where  the  plaintiff  is  dead,  before  issuing  execution  in  the  name 
of  the  executor,  it  is  proper  to  suggest  the  death  of  the  plaintiff, 
and  substitute  the  executor  upon  the  record;  but  where  execu- 
tion was  issued  in  the  name  of  the  executor,  without  such  sub- 
stitution, and  the  money  made,  the  court  below  having  set  aside 

67  2  Purd.  §128,  p.  2145. 

68  P.  h.  176,  2  Purd.  §7,  p.  1516. 

69  Smith  V.  Wehrly,  157  Pa.  407. 

70  Com.  Dig.  "Execution,"  E. 

71  See  Dunlop  v.  Speer,  ^  Binn.  169. 

72  Gratz  V.  Farmers'  Bank,  5  W.  loi. 

73  Act  23  April,  1829,  ID  Sm.  I,.  455,  2  Purd.  §1,  p.  1403, 
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the  execution  on  that  ground,  the  supreme  court,  on  writ  of 
error,  remitted  the  record,  with  direction  to  suggest  the  death, 
and  substitute  the  executor  nunc  pro  tunc,  and  to  reinstate  the 
execution/*  And  after  death  of  the  plaintiff,  the  judgment  may 
be  transferred  by  the  administrator  to  another  county,  for  the 
purpose  of  issuing  execution,  and  the  suggestion  of  the  death 
may  be  made,  either  in  the  county  to  which  the  transfer  is  made, 
or  in  the  other  county,  before  the  transfer/'  If  there  be  no  ad- 
ministrator, the  transfer  may  be  made  by  a  creditor,  to  secure  as- 
sets, or,  it  seems,  by  an  heir.'*  Under  the  act  of  24th  February, 
1834,''  an  administrator  de  bonis  non  is  entitled  to  issue  execu- 
tion on  a  judgment  taken  by  his  predecessor  for  purchase  money 
of  the  decedent's  land,  sold  under  an  order  of  court  by  the  form- 
er administrator.'' 

An  execution  issued  in  the  name  of  a  plaintiff,  who  is  dead, 
without  a  scire  facias  to  substitute  his  representatives,  is  not 
absolutely  void,  and  the  party  may  justify  under  it;"  and  where 
one  of  the  plaintiffs  dies  after  judgment,  the  survivor  may  have 
execution,  without  a  scire  facias ;  but  if  the  survivor  be  a  feme, 
who  afterwards  takes  a  husband,  a  scire  facias  is  necessary.'" 
In  ejectment,  where  the  lessor  of  the  plaintiff  dies  after  judg- 
ment, the  execution  may  issue  in  the  name  of  the  lessee,  without 
a  scire  facias.*'  If,  after  the  plaintiff's  death,  a  mere  stranger 
interpose,  and,  without  a  scire  facias,  issue  execution,  the  case 
is  otherwise;  but,  even  then,  the  party  aggrieved  ought  to  have 
the  execution  first  set  aside,  by  a  direct  proceeding;  after  which 
he  may  have  restitution,  or  recover  damages  in  trespass;  but 
he  cannot  question  it  collaterally,  while  the  judgment  and  execu- 
tion are  in  full  force.'^ 

83.    Against  whom  issued. 

Execution  ought  to  be  sued  out  against  him  who  is  party  or 

74  Darlington  v.  Speakman,  9  W.  &  S.  182. 

75  Act  6  April,  1845,  P.  L.  S40,  2  Purd.  §35,  p.  2050. 

76  Walt  V.  Swinehart,  8  Pa.  97. 
T7  P.  L.  78,  2  Purd.  §131,  p.  1 112. 

78  Meiser  v.  Eckhart,  19  Pa.  201. 

79  Day  V.  Sharp,  4  Wh.  339. 

80  Berryhill  v.  Wells,  S  Binn.  56. 

81  Penn  v.  Klyne,  Pet.  C.  C.  446. 

&2  Day  V.  Sharp,  4  Wh.  339.  And  see  Darlington  v.  Speakman,  g  W.  & 
S.  183. 
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privy;*'  it  should  follow  the  judgment,  and  be  warranted  by 
it;'*  it  should  be  against  all  the  defendants;'"  and  where  judg- 
ment is  entered  against  only  one  of  two  defendants,  a  joint  exe- 
cution is  erroneous.'*  Under  a  joint  judgment,  the  fi.  fa.  should 
be  joint,  as  the  execution  must  follow  the  nature  of  the  judg- 
ment;'^ but  this  rule  is  technical,  and  has  more  of  form  than 
of  substance  in  it;  the  court  out  of  which  the  process  issues  will 
take  care  that  it  be  not  so  used  as  to  work  injustice,  and  will 
protect  a  surety  from  an  attempted  disregard  of  a  release  to  him 
by  a  creditor."  But  a  creditor  who  has  judgment  against  the 
principal,  against  the  indorsers,  and  against  the  absolute  bail  of 
the  principal,  and  has  issued  execution  and  levied  on  the  land  of 
the  principal,  or  of  the  absolute  bail,  may,  nevertheless,  have 
execution  of  the  chattels  of  the  indorsers;  nothing  but  actual 
satisfaction  can  prevent  him.'*  A  plaintiff,  who  holds  several 
judgments  against  a  debtor,  with  different  sureties  or  indorsers, 
may,  in  the  absence  of  any  agreement  to  the  contrary,  issue  exe- 
cution upon  any  one  of  them,  and  the  proceeds  of  personal  prop- 
erty realized  upon  such  execution,  will  be  applied  to  the  debt 
upon  which  it  issued.'" 

a.    Surety. 

When  a  judgment  is  obtained  against  a  defendant  and  his 
surety  and  the  latter  pays  the  debt  he  may  take  an  assigrmient  of 
the  judgment  and  issue  an  execution  against  the  defendant.'^  A 
surety  on  an  overdue  and  unpaid  note  may  issue  execution  on 
an  indemnity  judgment  before  he  has  made  any  outlay.'^  And 
if  a  judgment  be  for  an  entire  sum,  part  owners  cannot  have 
separate  executions."  An  execution  may  issue  from  the  quar- 
ter sessions  to  collect  a  fine  and  costs  imposed  on  one  convicted 

83  Com.  Dig.  "Execution,"  F. 

84  Stuckert  v.  Ellis,  2  Miles  433. 
8s    Clark  v.  Clement,  6  T.  R.  525. 

86  McPeake  v.  Hutchinson,  5  S.  &  R.  295. 

87  Shaffer  v.  Watkins,  7  W.  &  S.  219 ;  Gibbs  v.  Atkinson,  i  Clark  476. 

88  Mortland  v.  Himes,  8  Pa.  265. 

89  Gro  V.  Huntingdon  Bank,  I  P.  &  W.  425. 

90  Marshall  v.  Franklin  Bank,  25  Pa.  384. 

91  Duffield  V.  Cooper,  87  Pa.  443. 

92  Keener  v.  Miller,  13  Lane.  L,.  Rev.  215. 

93  Hopkins  v.  Stockdale,  117  Pg.  365. 
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and  sentenced  for  a  misdemeanor ;  it  should,  however,  be  allowed 
by  the  court.'* 

b.    Executors. 

An  execution  may  be  had  on  a  judgment  against  executors  on 
a  contract  made  by  them  under  a  power,  and  a  levy  may  be  made 
on  the  goods  of  the  testator.*"  An  execution  may  also  issue 
against  an  alleged  fraudulent  vendee  of  the  decedent's  real  es- 
tate; the  widow  and  heirs  need  not  be  brought  in  by  scire  fa- 
cias.°° 

d.    Survivors. 

If  one  of  the  defendants  die,  execution  can  be  sued  out  against 
the  survivors  only,  the  goods  of  him  who  is  dead  being  dis- 
charged;®^ so,  if  judgment  be  against  husband  and  wife,  and  the 
husband  die,  execution  may  issue  against  the  wife.'*  At  common 
law,  if  execution  were  tested  in  the  lifetime  of  a  sole  defendant, 
it  might  be  executed  against  his  personal  representatives,  without 
a  scire  facias ;°°  but  execution  taken  out,  after  defendant's  death, 
against  his  executor  or  administrator,  without  a  scire  facias,  was 
void.^""  Under  our  act,  execution  cannot  issue  against  a  defend- 
ant, who  has  died  since  the  judgment  (and  it  makes  no  difference 
that  the  execution  is  tested  in  the  lifetime  of  the  defendant),  un- 
less his  personal  representatives  be  first  warned  by  scire  f acias.'^"^ 
A  sale  of  real  estate  under  an  execution,  sued  out  after  the  death 
of  the  defendant,  upon  a  judgment  obtained  against  him  in  his 
lifetime,  and  which  was  a  lien  at  the  time  of  his  death,  though 
voidable,  is  not  void^°^  (this  has  since  been  held  otherwise^"') ; 
but  the  court  quashed  such  proceedings,  where  the  lien  of  the 

94  McNamara  v.  Early,  2  C.  C.  491. 

95  Reakirt  v.  Flanagan,  6  Dist.  402. 

96  Irwin  V.  Hess,  12  Super.  Ct.  163. 

97  Commonwealth  v.  Vanderslice,  8  S.  &  R.  452. 

98  Com.  Dig.  "Execution,"  F. 

99  Ibid.    See  Springer  v.  Brown,  g  Pa.  305. 

100  Ibid. 

1 01  Act  24  February,  1834,  §33.  P-  !<•  79,  2  Purd.  §133,  p.  11 13. 

102  Speer  v.  Sample,  4  W.  367. 

103  Cadmus  v.  Jackson,  52  Pa.  295.  But  this  seems  to  be  questioned 
by  Thompson,  C.  J.,  in  Taylor  v.  Young,  71  Pa.  89.  And  it  was  held,  in 
Diese  v.  Fackler,  58  Pa.  in,  that  such  defect  was  curable,  by  a  subse- 
quent waiver  of  the  scire  facias;  which  would  imply  that  the  execution 
was  voidable  only,  not  absolutely  void. 
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judgment  was  gone.^°*  Where  a  defendant  dies,  the  judgment 
remains  a  lien  upon  the  land  of  such  deceased  party,  which  may 
be  rendered  eflfective  by  a  scire  facias  against  his  representa- 
tives; if  some  of  the  defendants  survive,  they  may  be  joined  in 
the  scire  facias.^"" 
e.    An  equitable  plaintiff  on  a  judgment  against  a  legal  plaintiff. 

An  equitable  plaintiff,  or  person  for  whose  use  or  benefit,  and 
at  whose  instance,  the  suit  is  prosecuted,  whether  named  on  the 
record  or  not,  is  liable  to  execution  on  a  judgment  against  the 
legal  plaintiff;  provided,  that  where  such  equitable  plaintiff  was 
not  named  in  the  record,  previously  to  judgment,  his  name  shall 
be  suggested  on  the  record,  supported  by  affidavit  of  his  interest 
in  the  cause,  before  execution  shall  issue.^"°  A  judgment  for 
the  defendant  for  costs,  warrants  an  execution  against  the  legal 
as  well  as  the  equitable  plaintiff ;  but  where  the  legal  plaintiff  had 
no  notice  of  the  use  of  his  name,  or  where,  from  other  circum- 
stances, the  costs  ought  to  be  paid  by  the  equitable  plaintiff,  the 
court  may,  upon  application,  direct  the  fi.  fa.  so  to  issue.^"'  The 
act  is  not  to  be  so  construed  as  to  relieve  the  party  who  com- 
menced the  suit  from  his  liability  for  costs,  when  his  interest 
was  subsequently  assigned;  it  does  no  more  than  extend  the 
remedy  for  nonpayment  of  costs  to  an  equitable  plaintiff 
whether  marked  on  the  record  or  not.^"* 

A  judgment  recovered  against  a  defendant   in  his  lifetime 
after  his  death  continues  a  lien  on  his  real  estate  indefinitely  as 
against  his  heirs  and  devisees.^"** 
84.    Return  days.(c) 

The  writ  bears  teste  in  term  time,  and  is  made  returnable  on 

c    4  Vale  9461,  7  Vale  22022. 

104    Commonwealth  v.  Vanderslice,  8  S.  &  R.  452. 

IDS    Act  23  April,  1829,  10  Sm.  L.  455,  2  Purd.  §1,  p.  1403. 

106  Gifford  V.  Gifford,  27  Pa.  202. 

107  Kinley  v.  Donnelly,  6  Phila.  130. 

108  Ingham  v.  Snyder,  i  Wh.  116;  Miner  v.  Walter,  8  Phila.  571.  If 
judgment  be  confessed  in  term  time,  a  fi.  fa.  cannot  issue  to  the  second 
return  day  of  the  same  term;  otherwise,  of  a  merely  formal  writ  to  found 
a  testatum.  Barker  v.  Smith,  4  Yeates  185.  And  see  Ewing  v.  McNair,  2 
Dall.  269,  more  fully  stated  by  Yeates,  J.,  in  4  Yeates  191-2.  The  act  11 
June,  1879,  P.  L.  122,  2  Purd.  §64,  p.  1547,  provides  that  a  fi.  fa.  issued 
within  seven  days  of  the  return  day,  may'  be  made  returnable  to  the  next 
succeeding  term. 

io8a  Ziegler  v.  Schall,  209  Pa.  526,  528;  Kbnigmaker  v.  Brown,  14  Pa. 
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the  several  return  days  as  the  statute  prescribes.  By  the  act  of 
June,  1879,  any  writ  of  fi.  fa.  issued  within  seven  days  of  the 
next  term  of  court  next  succeeding  the  issue  thereof  may,  at  the 
option  of  the  plaintiff  in  the  writ,  be  made  returnable  to  the  sec- 
ond term  after  the  date  of  issuing  it.  A  fi.  fa.  or  an  alias  may  be 
made  returnable  to  the  second  term  even  if  it  is  issued  more 
than  seven  days  before  the  next  or  first  term.^^" 

85.  Constable's  indorsement. 

A  constable's  indorsement  on  an  execution  is  sufficient  if  it 
sets  forth  the  levied  goods  and  time  of  levy,  without  setting  forth 
the  place  of  levy  within  the  county.^"  But  the  indorsement  of 
a  schedule  of  levied  property  is  not  necessary  to  vest  a  special 
property  in  the  sheriff,^^^  except  as  against  subsequent  creditors 
and  purchasers.^^*  Nor  need  a  constable*^"  or  sheriff,^^*  having 
several  executions  against  the  same  defendant  indorse  on  each 
writ  a  schedule  of  the  levied  goods,  an  indorsement  on  one  will 
suffice. 

86.  Amendment  of  writ. 

If  the  writ  be  irregular,  the  defendant  may  move  the  court  to 
set  it  aside  ;^^^  and  this  is  the  proper  course,  instead  of  going  to 
the  supreme  court  for  relief  on  error.^^*  A  misrecital  in  the  body 
of  the  writ,  does  not  render  it  void,  nor  affect  the  right  of  an 
officer  to  justify  under  it  ;^^°  an  execution  is  good  until  reversed ; 
it  cannot  be  examined  collaterally.^*"  The  writ  is  amendable: 
thus,  an  erroneous  teste  of  a  fi.  fa.  by  the  clerk  was  amended, 
though  executed  ;^*^  and  the  court  will  permit  the  teste  and  the 

269;  Aurand's  Appeal,  34  Pa.  151;  Bindley's  Appeal,  69  Pa.  295;  Shearer 
V.  Brinley,  76  Pa.  300;  Shannon  v.  Newton,  132  Pa.  375;  Colenhurg  v. 
Venter,  173  Pa.  113;  Meyer  v.  Safe  Dep.  &  Trust  Co.,  209  Pa.  526. 

109    P.  L.  122,  2  Purd.  §64,  p.  1547. 

no    Thorpe  v.  EUithorpe,  21  C.  C.  216. 

112  Horning  v.  Harnish,  15  Dist.  70.  ; 

113  Schock  V.  Waidelich,  27  Super.  Ct.  215. 

114  Weidensaul  v.  Reynolds,  49  Pa.  73. 

115  McCormick  v.  Miller,  3  P.  &  W.  230. 

116  Miller  v.  Westerhofi,  14  Super.  Ct.  604. 

117  See  §96. 

118  Keeler  v.  Neal,  2  W.  424. 

119  Keeler  v.  Neal,  2  W.  424- 

120  Stewart  v.  Stocker,  i  W.  13S,  I3  S.  &  R.  199;  Wilkinson's  Appeal, 
65  Pa.  189. 

121  Baker  v.  Smith,  4  Yeates  185. 
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return  day  of  the  fi.  fa.  to  be  amended  by  the  praecipe  ;^^^  and 
after  error  brought,  the  supreme  court  will  issue  a  certiorari  to 
bring  up  the  praecipe,  to  amend  the  writ  by  the  power  of  the 
court  above  to  amend  having  been  asserted  and  exercised  from 
the  earliest  period."^  "In  matters  arising  from  the  mere  care- 
lessness of  the  clerk  in  process,  it  is  to  be  observed,  that  those 
things  which  are  amendable  before  error  brought,  are  amendable 
afterwards;  and  if  the  inferior  court  doth  not  amend,  then  the 
superior  court  may  amend  them."^^*  But  the  defendant  in  error 
must  pay  the  costs  of  the  amendment,^^*  and  executions.^^^  So, 
where  the  judgment  and  fi.  fa.  differ,  the  latter  may  be  amended 
by  the  former  ;^^'  and  where  a  fi.  fa.,  after  levy,  but  before  sale, 
was  destroyed  by  accident,  the  court  granted  permission  to  make 
out  a  new  fi.  fa.,  to  be  delivered  to  the  sheriff."^  After  many 
years,  it  will  be  presumed,  in  support  of  a  title,  that  a  lost  praecipe 
contained  a  direction  for  a  writ,  which  would  have  authorized 
a  sale;  and  the  court  will  amend  the  writ  according  to  the  levy, 
where  it  appears  by  the  deed,  that  all  the  land  levied  on  was  actu- 
ally sold.^^°  So,  where  the  body  of  the  writ  related  to  a  different 
suit  from  that  set  out  in  the  praecipe,  in  the  indorsement,  the 
venditioni,  and  the  sheriff's  deed,  the  court  will  amend  the  body 
of  the  writ  to  correspond  with  the  rest  of  the  proceedings.^^" 

87.    Prothonotary's  indorsement. 

The  prothonotary  indorses  on  the  execution  the  amount  of  the 
actual  debt,  and  the  time  from  which  interest  is  to  be  calculated, 
together  with  the  costs  of  suit,  as  a  direction  to  the  sheriff  for 
the  sum  which  he  is  to  levy ;  the  sheriff  adds  to  these  his  fees  and 
poundage,  and  levies  for  the  whole.  If  the  defendant  complain 
that  injustice  has  been  done  him,  immediate  and  liberal  relief  will 
be  given,  either  by  the  court,  on  motion,  or  by  a  judge  at  his 

122  Berthon  v.  Keeley,  4  Yeates  205. 

123  Prevost  V.  Nichols,  4  Yeates  479. 

124  8  Co.  162  a. 

125  Gilb  C.  P.  167. 

126  Peddle  v.  HolUngshead,  9  S.  &  R.  284. 

127  Black  V.  Wistar,  4  Dall.  267. 

128  White  V.  Lovejoy,  3  Johns.  448.  This  is  the  usual  practice  in  our 
courts.    See  Hope  Building  Association  v.  Dunagan,  5  W.  N.  C.  148. 

129  De  Haas  v.  Bunn,  2  Pa.  339. 

130  Owen  V.  Simpson,  3  W.  87.  The  execution  docket  is  evidence  to 
show  the  contents  and  proceedings  upon  a  lost  writ.  Buchanan  v.  Moore, 
10  S.  &  R.  275. 
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chambers,  upon  laying  before  him  a  proper  case,  verified  by 
oath.^^^  It  is  the  sheriiif's  duty,  in  levying,  to  be  governed  by  the 
amount  indorsed  on  the  fi.  fa.,  and  not  by  that  contained  in  the 
body  of  the  writ,  which  is  often  nominal.^'^  The  indorsement  is 
an  official  act,  and  must  be  taken  to  be  correct,  until  the  contrary 
is  shown;  and  this  rule  applies  to  the  amount  of  costs  indorsed, 
as  well  as  to  the  debt  to  be  levied,  though  the  indorsement  being 
a  matter  en  pais,  the  sheriff,  in  an  action  against  him  by  the 
plaintiff  in  the  execution,  may  show  that  it  was  not  the  act  of  the 
proper  officer,  or  that  it  was  improperly  made.^^*  And  where  the 
indorsement  corresponded  with  the  prascipe,  but  the  body  of  the 
writ  had  relation  to  a  different  suit,  and  the  levy,  venditioni  and 
sheriff's  deed  corresponded  with  the  praecipe  and  indorsement, 
the  supreme  court  held,  that  the  body  of  the  writ  was  amendable, 
to  correspond  with  the  other  process,  and  that  the  sheriff's  ven- 
dee had  a  good  title.^^*  In  an  action  against  the  sheriff  for  the 
wrongful  sale  of  property,  the  tenant's  request  for  exemption 
having  been  refused,  it  is  no  defense  that  the  prothonotary  at 
the  landlord's  instance  made  an  indorsement  on  the  execution 
calling  the  sheriff's  attention  to  the  waiver.^'^ 
88.    Amount  that  may  be  levied. 

In  general,  the  plaintiff  is  entitled  to  levy  the  amount  of  the 
judgment,  with  interest  and  costs  of  suit  and  of  the  execution; 
and  interest  is  now  allowed  on  a  verdict  from  its  date."*  Where 
a  warrant  of  attorney  provides  that  the  creditor  shall  recover  an 
attorney's  commission  for  collection,  it  must  be  included  in  the 
judgment,  or  it  cannot  be  collected  by  execution,  as  part  of  the 
costs.^"    But  where  the  attorney's  commission  is  made  part  of 

131  Lewis  V.  Smith,  2  S.  &  R.  155.  If  any  payments  have  been  made 
on  account  of  the  judgment,  the  dates  and  amounts  should  also  be  in- 
dorsed by  the  plaintifi's  attorney,  in  order  that  the  sheriff  may  calculate 
the  interest  due.  Careful  practitioners  embody  such  credits  in  their 
praecipe,  or  annex  a  memorandum  thereof  to  the  same,  which  the  pro- 
thonotary indorses  on  the  writ.  When  the  defendant  is  brought  in  on 
an  alias  summons,  a  fi.  fa.  may  be  indorsed  as  of  the  original.  Shaw  v. 
Kenath,  2  W.  N.  C.  127. 

132  Griflftth  V.  Lyle,  7  Phila.  244. 

133  Commonwealth  v.  McCoy,  8  W.  155. 

134  Owen  V.  Simpson,  3  W.  87. 

13s     Schock  V.  Wieidelich,  27  Super.  Ct.  215. 

136  Act  6  April,  1859,  P.  L.  381,  2  Purd.  §11,  p.  1989. 

137  McAllister's  Appeal,  59  Pa.  204;  s.  p.  Mahoning  County  Bank's 
Appeal,  32  Pa.  158 ;  Faulkner  v.  Wilson,  3  W.  N.  C.  339. 
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the  judgment,  though  a  separate  indorsement  thereof  upon  the 
writ  is  an  informality,  it  will  not  affect  the  plaintiff's  right  to 
recover  the  sum  out  of  the  proceeds  of  a  sheriff's  sale.^^*  Where 
judgment  is  entered  for  a  sum  payable  at  a  future  day,  with  a 
proviso,  that  if  default  be  made  in  the  payment  of  interest,  for 
sixty  days,  the  whole  debt  shall  presently  become  due  and  pay- 
able, execution  may  issue,  immediately  on  a  default  for  sixty 
days,  without  any  suggestion  of  nonpayment  on  the  record; 
such  execution  is  under  the  equitable  control  of  the  court,  on  an 
allegation  of  payment.^^®  So,  execution  may  issue  on  a  judg- 
ment confessed  to  secure  future  advances ;  the  plaintiff  may  take 
out  execution,  in  case  of  default,  without  a  scire  facias,  for  an 
amount  not  exceeding  the  penalty  of  the  bond.'*" 

When  the  plaintiff  issues  execution  for  more  than  is  due,  he 
is  liable  for  costs  ;^*^  the  error,  however,  may  be  corrected  on 
motion.'"  If  the  execution  be  issued  largely  in  excess  of  what 
is  actually  due  this  is  a  fraud  on  subsequent  creditors,'*^  and 
the  burden  of  proof  is  on  the  plaintiff  to  show  that  it  is  not 
fraudulent.'**  If  the  evidence  is  not  sufficient  and  if  by  the  sale 
the  lien  of  a  second  mortgage  has  been  divested,  the  fund  will 
be  paid  to  the  mortgage  creditor.'*^  In  a  proceeding  on  a  re- 
cognizance in  a  desertion  proceeding  judgment  should  be  entered 
for  the  full  amount  of  the  penalty,  but  execution  should  issue  for 
liquidated  arrears  only.'*°  More  generally  in  an  action  on  a 
recognizance  judgment  will  be  entered  for  the  full  amount  of  the 
penalty,  but  execution  will  issue  only  for  liquidated  arrears.'*' 

138  Schmidt's  Appeal,  82,  Pa.  524. 

139  Collins  V.  Webster,  38  Pa.  150. 
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And  where  a  judgment  creditor  issues  execution  for  an  instalment  due, 
and  by  matter  subsequent,  the  whole  claim  becomes  due,  he  may  issue  a 
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And  when  judgment  is  entered  on  a  bond,  no  scire  facias  is  nec- 
essary to  ascertain  the  sum  for  which  execution  shall  issue,  that 
matter  is  for  the  court.'**  As  costs  are  part  of  the  judgment,  an 
execution  for  costs  cannot  issue  after  an  execution  for  the  prin- 
cipal debt  and  interest  ;'**  it  will  not  do  to  issue  a  fi.  fa.  for  collec- 
tion of  the  debt  and  interest  and  an  alias  fieri  facias  for  the 
costs.''"  When  the  plaintiff  issues  an  execution  to  enforce  pay- 
ment of  his  judgment,  "he  is  presumed  to  issue  it  for  all  he  pro- 
poses to  claim  from  the  defendant  on  account  of  the  judgment. 
He  has  no  right  to  harass  a  defendant  by  successive  executions, 
and  when  one  is  issued  and  money  made  upon  it  by  the  sheriff, 
his  effort  in  that  direction  is  exhausted."'*' 

8g.    Power  of  the  court  to  control  an  execution. 

The  powers  of  the  court,  in  relation  to  executions,  are  very 
extensive;"*  they  may  suspend  the  operation  of  the  writ,  or  set 
it  aside  altogether;  or  they  may  restrict  its  effect  to  a  particular 
tract  of  land ;  or  they  may  control  it  in  other  ways,  so  as  to  pre- 
vent injustice.'"^  Says  Justice  Dean :  "As  a  general  rule  courts 
have  control  of  executions  issued  from  their  own  records,  and 
can  for  sufficient  reasons  restrict  the  levy  or  set  them  aside."'°* 
Before  return  made,  the  courts  always  interfere  to  prevent  in- 
justice, but  they  cannot  alter  the  effect  of  a  return,  although  in 
a  proper  case,  they  may  enlarge  the  time  for  making  it,  or  may 
grant  leave  to  amend  it.'""  A  judge,  however,  has  no  power  to 
order  an  execution  to  be  returned  bofore  the  return  day;  such 
order  is  void,  for  want  of  power  to  make  it.'°°  The  court  will 
control  the  execution,  by  the  tenor  of  the  evidence  upon  which 
the  judgment  was  obtained."'    Executions  on  judgments  by  con- 

148  Commonwealth  v.  Joyce,  7  Dist.  400. 

149  Bradley  v.  Clearfield  &  Mahoning  R.  Co.,  8  Dist.  493. 

150  Ibid. 
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153  The  court  will  not  stay  an  execution,  on  a  summary  application, 
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fession,  without  suit,  are  peculiarly  under  the  equitable  control 
of  the  court  out  of  which  they  issue  ;^°*  thus,  they  will  permit  an 
execution  to  issue  on  a  judgment  for  a  stated  sum,  confessed  to 
the  plaintiff  as  an  indemnity,  without  a  scire  facias,  suggestion  or 
other  proceeding  to  ascertain  the  damages  ;^^°  so,  on  a  bond  with 
warrant,  payable  in  instalments,  the  times  of  the  payment  being 
specified  in  the  entry  of  judgment,  execution  may  issue,  without 
obtaining  leave  of  the  court;  but  the  court  has  control  of  such 
execution,  and  if  payment  be  suggested,  it  may  award  an  issue.^*" 
Where  the  judgment  is  on  a  note,  payable  in  the  notes  of  a  par- 
ticular bank,  the  court  will,  under  its  equitable  powers,  so  control 
the  execution  as  to  prevent  injustice  ;^^^  so,  where  the  judgment 
is  on  bank  notes,  the  court  can  so  control  the  execution,  as  to 
compel  the  delivering  up  of  the  notes  i^^"  and  where  a  note  is  lost, 
after  commencement  of  an  action  upon  it,  though  it  is  not  neces- 
sary for  the  plaintiff  to  furnish  indemnity  against  it,  before  judg- 
ment, yet  the  court  may  restrain  the  execution,  till  an  indemnity 
be  given,^"'  or  until  the  defendant  is  protected  by  the  statute  of 
limitations.^"*  Thus  if  the  owner  of  a  second  mortgage  re- 
leases timber  from  his  lien  and  afterward  purchases  the  first 
mortgage,  he  cannot  obtain  an  execution  for  both  land  and  timber. 
The  court  will  first  confine  the  execution  to  the  land  alone,  and 
only  order  the  sale  of  the  timber  if  the  proceeds  from  the  land 
sale  are  insufficient  to  satisfy  the  first  mortgage.^*"» 

Execution  may  be  issued  on  a  judgment  entered  on  a  note,  con- 
taining a  warrant  to  confess  judgment,  and  given  as  collateral  se- 
curity for  a  lease,  without  the  issuing  by  the  plaintiff  of  a  scire 
facias  to  determine  the  amount  due  him  under  the  lease.  The 
plaintiff  has  a  right  to  use  his  indemnity,  and  by  an  execution  or 
attachment  acquire  a  lien  on  the  personalty  of  the  defendant, 
which  the  court  will  prescribe  while  inquiring  at  the  defendant's 
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instance  into  the  justice  of  the  execution.^'*  If,  therefore,  the 
defendant  denies  that  anything  is,  due  on  the  lease  and  the  plain- 
tiff admits  that  less  is  due  than  the  full  amount  of  the  judgment, 
the  judgment  will  not  be  stricken  off  nor  opened,  but  an  issue 
under  the  scire  facias  clause  will  be  directed  to  control  the 
amount  of  the  execution. ^*° 

An  execution  cannot  be  issued  on  a  judgment  on  a  warrant 
where  the  record  does  not  show  compliance  with  the  conditions 
named  in  the  warrant  without  leave  of  court."'  Nor  will  the 
court  set  aside  an  execution  for  any  irregularity,^"'  or  other 
cause  unless  the  application^"'  is  made  promptly,  nor  even  then 
an  execution  issued  on  a  regular  judgment,  on  the  mere  oath  of 
the  defendant  without  giving  the  plaintiff  a  reasonable  oppor- 
tunity to  be  heard.^"®  Nor  can  an  execution  for  costs  be  set 
aside  at  the  instance  of  the  person  who  paid  the  money  to  the 
sheriff.""  But  money  paid  to  the  sheriff  in  fear  of  a  pending 
levy  is  not  voluntary  and  on  setting  aside  the  execution  it  will 
be  restored  to  the  defendant.^'' 

In  an  action  for  damages  for  an  unlawful  sale  of  plaintiff's 
property  under  an  execution  issued  on  a  confessed  judgment,  a 
nonsuit  is  proper  where  it  appears  that  any  question  raised  by  the 
plaintiff  had  been  carefully  adjudicated  in  a  proceeding  wherein 
the  court  had  discharged  a  rule  to  set  aside  the  execution.^'^ 

An  order  refusing  to  set  aside  a  levari  facias  is  a  final  de- 
cree from  which  an  appeal,  if  taken  in  time,^"  lies,^'*  which  may 
also  be  taken  by  interveners.^^    Such  an  order  is  as  conclusive  as 
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a  decree  in  equity  made  on  a  writ  to  stay  civil  process  ;"^  but  no 
appeal  lies  based  on  facts  outside  the  record.^'^ 

A  constable  cannot  levy  on  the  goods  subject  to  a  prior  levy  of 
the  sheriff;  the  plaintiff  should  file  his  transcript  in  the  common 
pleas  and  issue  a  fieri  facias  before  the  sheriff's  sale.  He  will 
then  be  in  a  position  to  order  the  money  into  court  and  partici- 
pate in  the  distribution."*  "A  levy,"  says  Sittser,  P.  J.,  "is  a 
seizure  of  the  property,  and  the  officer  must  have  it  in  his  power 
and  control,  which  cannot  be  the  case  where  it  has  already  been 
levied  on  by  the  sheriff.  Goods  levied  upon  are  in  the  custody  of 
the  law  until  the  proper  time  for  their  sale,  and  for  such  rea- 
sonable time  thereafter  as  may  be  necessary  for  the  purchaser  to 
remove  them.  During  this  time  they  are  beyond  the  reach  of 
seisure  by  any  execution,  attachment  or  other  writ,  even  for 
taxes,  although  they  remain  in  the  possession  of  the  very  party 
who  is  liable  to  pay  taxes.  The  possession  of  the  officer  is  the 
possession  of  the  court,  by  whose  command  such  officer  seizes 
them,  and  that  possession  cannot  be  interfered  with  by  any  other 
court.""» 

If  a  plaintiff  in  a  judgment  by  confession,  with  a  special 
agreement  annexed,  restricting  the  execution  to  a  certain  speci- 
fied tract,  attempt,  in  violation  of  his  agreement,  to  levy  on  other 
lands  of  the  defendant,  the  court  will  interfere,  and  set  aside 
the  writ,  on  motion  f^°  and  they  will  enforce  such  an  agreement, 
where  the  judgment  is  obtained  upon  verdict.^*^  The  courts  will 
interfere,  in  other  cases,  to  restrict  an  execution  to  a  particular 
tract:  thus,  where  some  of  the  tracts,  bound  by  a  general  judg- 
ment, were  afterwards  aliened  by  the  defendant,  and  the  remain- 
ing lands  are  sufficient  to  satisfy  all  the  liens,  the  court  will  in- 
terfere to  prevent  a  levy  on  the  lands  aliened  ;"^  so,  where  judg- 
ment for  arrears  of  ground  rent  has  been  obtained  against  the 
executor  of  the  covenantor,  who  had  aliened  the  land,  and  died 
before  the  rent  became  due,  the  court  will  restrict  the  execu- 

176  Long  V.  Lebanon  Nat.  Bank,  211  Pa.  165. 

177  Stephen  v.  Addis,  19  Super.  Ct.  185. 

178  Vanvalzal  v.  Croman,  I  Dist.  igo. 

179  Ibid ;  Carey  v.  Bright,  58  Pa.  70. 

180  Snevely  v.  Tarr,  i  Phila.  220. 

181  Irwin  V.  Shoemaker,  8  W.  &  S.  75. 

182  Nailer  v.  Stanley,  10  S.  &  R.  450;  Cowden's  Estate,  i  Pa.  279; 
Mevey's  Appeal,  4  Pa.  8q. 


i486         Common  Law  Practice  in  Pennsylvania. 

tion  to  the  land  out  of  which  the  rent  issues."'  But,  where  an  ex- 
ecutrix, being  indebted  to  one  of  the  legatees,  confessed  a  judg- 
ment to  a  creditor  of  the  legatee,  and  took  a  receipt  from  the 
legatee  for  so  much  paid,  to  be  accounted  for  by  him  on  a  settle- 
ment of  his  accounts  and  of  the  estate,  it  was  held,  that  the  plain- 
tiff had  the  right  to  levy  his  execution  on  the  personal  property 
of  the  estate,  and  was  not  bound  to  wait  until  there  had  been  a 
settlement  of  accounts  between  his  original  debtor  and  the  estate, 
and  a  decree  of  the  court  below,  restricting  the  execution  to  the 
estate  of  the  executrix,  was  reversed.^'* 

Where  a  judgment  has  been  transferred  to  another  county, 
the  court  in  which  the  primary  judgment  was  obtained  can  alone 
take  any  action  operating  on  the  judgment  itself;  and  if  that 
court  direct  satisfaction  to  be  entered,  on  payment  of  the  money 
into  court,  all  further  process  on  the  secondary  judgment  must 
be  arrested,  except  for  its  own  costs,  in  a  proper  case.^'*  The 
court  of  the  county  to  which  a  testatum  fi.  fa.  is  directed,  has  no 
control  over  it;  the  process  is,  for  every  purpose,  under  the  con- 
trol of  the  court  whence  it  issues.^*"  An  attachment  execution, 
as  collateral  to  the  old  modes  of  execution,  is  under  the  control 
of  the  court,  so  far  as  to  see  that  it  is  not  used  vexatiously,  and 
that  the  garnishee  shall  run  no  risk  of  being  compelled  to  make 
double  payment.^'^ 

go.    Staying  and  setting  aside  execution. (d) 

It  may  be  considered  as  settled  law  that,  independently  of 
those  cases  where  the  execution  is  on  its  face  irregular,  where  an 
execution  has  been  issued,  without  leave,  and  in  violation  of  the 
agreement  of  the  parties,  the  court  has  a  power,  which  it  is  bound 
to  exercise,  to  set  it  aside  or  stay  proceedings,  until  the  plaintiff 
do  justice,  by  carrying  into  effect  the  terms  and  stipulations  of 
an  agreement.^*'  Thus,  where  land  was  purchased  at  a  sheriff's 
sale,  for  a  part  of  the  amount  of  the  judgment,  under  an  agree- 
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ment  that  it  was  to  be  held  as  collateral  security  for  the  whole 
debt,  and,  in  violation  of  an  agreement,  an  alias  fi.  fa.  was  taken 
out  for  the  residue,  it  was  held,  that  the  proper  course  was,  to 
set  aside  the  writ,  or  stay  proceedings  on  it,  not  to  open  the  judg- 
ment to  let  the  defendant  into  a  defense  on  the  merits.^'*  And 
executions  upon  judgments  entered  upon  bond  and  warrant  of 
attorney  are  controlled  by  the  equitable  powers  of  the  court 
issuing  them,  in  such  manner  that  no  injustice  is  done  to  the 
defendant.^'"  Every  court  having  jurisdiction  to  hear  and  de- 
termine civil  causes,  has  control  over  its  own  process  of  execu- 
tion, in  a  summary  manner,  and  without  the  intervention  of  a 
jury.  And  the  right  of  a  court  of  common  pleas  to  stay  an 
execution  for  a  definite  period  of  time,  or  to  prevent  one  from 
issuing,  has  been  frequently  recognized,  and  is  common  in  prac- 
tice."^ But  where  the  defendant  has  appealed  and  thereby 
superseded  an  execution,  he  cannot  long  after  the  affirmation  of 
the  judgment  have  a  stay  of  execution  by  entering  security  as 
provided  by  statute.^°^ 

a.    When  improvidently  issued. 

An  execution  improvidently  issued  will  be  set  aside  on  the 
plaintiff's  application.^'^  So  will  an  execution  issued  on  a  judg- 
ment given  as  security  on  which  there  is  yet  no  legal  liability  ;^^* 
also  an  execution  on  property  which  is  brought  into  the  juris- 
diction of  the  court  by  fraud  ;^'''  also  an  execution  in  slander  for 
full  costs,  when  costs  are  not  included  in  a  verdict  for  slander  ;^°* 
also  an  execution  on  a  decree  pro  confesso  which  is  not  a  decree 
solely  for  the  payment  of  money  within  a  rule  of  court  ;^°'  also 
an  execution  at  the  instance  of  a  creditor  who  has  issued  a  do- 
mestic attachment  against  a  debtor  who  has  absconded  and  where 
the  time  within  which  execution  on  the  first  judgment  could  not 
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be  issued  has  not  expired  ;^°*  also  an  execution  on  a  judgment  in 
fa;vor  of  the  plaintiff  in  an  action  of  replevin  to  secure  goods 
which  the  defendant  had  agreed  to  exchange  for  the  plaintiff's 
land,  until  his  delivery  of  the  deed,  or  its  deposit  in  court  for  the 
defendant's  use.^°* 

b.    When  judgment  has  been  partly  paid  and  execution  is  for  full 
amount. 

When  part  of  a  judgment  has  been  paid  and  an  alias  execution 
has  been  issued  for  the  full  amount  of  the  judgment,  the  court 
will  not  set  aside  the  writ  after  it  has  been  returned  "levied  and 
condemned  ;"^'"'  nor  will  an  alias  execution,  issued  before  the  ac- 
tual return  of  the  original  into  the  ofiSce,  but  after  the  return  of 
a  nulla  bona  has  been  indorsed  thereon  by  the  sheriff,  be  set 
aside  s^"^  nor  can  an  irregular  execution  be  set  aside  by  a  col- 
lateral attack  under  the  cover  of  another  proceeding  f''  nor  can 
creditors  or  trustees  in  domestic  attachment  impeach  or  move  to 
set  aside  on  account  of  irregularity  an  execution  obtained  before 
they  secured  their  rights.^"'  The  court  will  not  set  aside  an  exe- 
cution on  the  defendant's  allegation  that  a  levy  has  been  made  on 
real  estate  and  none  on  his  personal  property;^"*  nor  the  execu- 
tion of  a  lien  creditor  and  permit  the  defendant's  real  estate  to 
be  sold  by  his  assignee  for  creditors  ;^''^  nor  an  execution  on  the 
allegation  of  a  mortgage  debtor,  who  had  failed  to  pay  his  in- 
terest, that  his  failure  to  pay  was  due  to  the  plaintiff's  neglect  to 
inform  him  of  the  amount  due;^"*  nor  an  execution  at  the  in- 
stance of  junior  creditors  because  it  was  issued  on  the  praecipe 
of  an  attorney  not  qualified  to  practice  in  the  country;^"'  nor  an 
execution  because  the  plaintiff  has  attached  money  of  the  defend- 
ant in  the  possession  of  a  third  party  f^  nor  an  execution  because 
the  office  and  judgment  fees  were  not  taxed  by  the  prothono- 

198  DeFrain  v.  Longaker,  2  Chester  382. 

199  Glass  V.  Ranwolf,  172  Pa.  655. 

200  King  V.  Monteith,  i  W.  N.  C.  131. 

201  Supplee  V.  Ashly,  8  W.  N.  C.  407. 

202  Levan  v.  Millholland,  114  Pa.  49. 

203  Alexander  v.  Alexander,  2  Chester  401. 

204  Clark  V.  Fell,  139  Pa.  469. 

205  Evans'  Estate,  7  Lane.  L.  Rev.  347. 

206  Busch  V.  Grosmith,  159, Pa.  623. 

207  Holshue  V.  Morgan,  170  Pa.  217;  Hooven  Mercantile  Co.  v.  Mor- 
gan, IS  C.  C.  567- 

208  Grove  v.  Nes,  11  York  9. 
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tary;""'  nor  an  execution  which  by  agreement  was  not  to  be 
issued  if  the  agreement  is  not  clearly  proved ;""  nor  an  execution 
because  notice  to  the  defendant  of  taxing  the  costs  was  not  given 
as  required  by  rule  of  court,  unless  the  costs  were  excessive.^^^ 

Again,  when  a  defendant  in' a  confessed  judgment  has  waived 
any  stay  of  execution,  his  assignee  for  creditors  has  no  stand- 
ing under  the  act  of  1901,  which  authorizes  the  court  on  applica- 
tion to  vacate  and  set  aside  all  legal  proceedings  not  wholly  com- 
pleted, and  to  stay  an  execution,  in  order  that  a  sale  may  be  made 
by  the  assignee.^^^ 

c.    Lien  should  be  preserved.    Practice. 

A  judge  may  stay  an  execution,  upon  good  and  sufficient 
grounds  shown,  but  it  should  be  with  a  stipulation  that  the  lien 
be  preserved.^"  But  a  rule  to  show  cause  why  a  judgment 
should  not  be  opened,  does  not  stay  the  proceedings,  without  an 
order  to  that  effect  ;^^*  and  the  sheriff  is  liable  for  goods  pre- 
viously levied  on  under  such  judgment,  which,  by  his  neglect  to 
sell,  were  levied  on  and  sold  under  a  subsequent  execution,  and 
the  proceeds  paid  to  the  plaintiff  in  that  suit.''^^  The  authority 
exercised  by  a  judge  at  chambers,  in  a  cause  pending,  is  the  au- 
thority of  the  court  itself,  and  may  be  enforced  by  attachment, 
because  disobedience  to  a  judge's  order  is  a  contempt  of  court, 
and  punishable  as  such.  This  jurisdiction  is,  ex  necessitate  rei, 
to  prevent  oppression,  and  to  facilitate  the  interlocutory  pro- 
ceedings in  suits  at  law,  and  embraces  a  variety  of  important  sub- 
jects.^^*  The  proper  mode  of  proceeding,  in  most  cases,  is  by 
summons  in  the  nature  of  a  rule  nisi,  fixing  a  day  for  a  hearing, 
and  served  on  the  opposite  party;  without  this,  the  judge  ought 
not  to  interfere,  unless  the  order  sought  be  of  course.    An  order 

209  Irwin  V.  Hanthorne,  6  Super.  Ct.  165.  See  Irwin  v.  Nolde,  12 
Super.  Ct.  163;  Becker  v.  Goldschild,  g  Super.  Ct.  50. 

210  Amspacker  v.  Thompson,  17  York  153. 
311    Smith  V.  McKee,  52  P.  L.  J.  232. 

212  Weist  V.  Wuller,  210  Pa.  143. 

213  Irons  V.  McQuewan,  27  Pa.  196. 

214  Batdorff  v.  Focht,  44  Pa.  195 ;  Lancaster's  Estate,  21  P.  L.  J.  105 ; 
Reid  V.  Lindsay,  104  Pa.  156.  But  when  a  judgment  has  been  opened  a 
venditioni  exponas  should  not  be  granted  pending  a  rule  to  show  cause 
why  a  new  trial  of  the  issue  should  not  be  granted.  Windsor  v.  Tillottson, 
13s  Pa.  208. 

215  Spang  V.  Commonwealth,  12  Pa.  358. 

216  Commonwealth  v.  Magee,  8  Pa.  246. 
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staying  execution,  without  notice  or  a  hearing,  on  the  mere  oath 
of  the  defendant,^"  is  void  as  regards  the  plaintiff  ;^^'  but  the 
want  of  notice  to  the  plaintiff  would  not  justify  the  officer  in 
refusing  to  obey  the  order.^^^  On  a  motion  to  set  aside,  the 
court  will  not  decide  questions  of  the  defendant's  title.^^°  A 
court,  upon  motion  to  set  aside  an  execution,  may  direct  an  issue 
to  ascertain  the  facts;  but  this  is  for  its  own  satisfaction,  the 
parties  have  no  right  to  demand  it.^^^ 

d.  Who  can  intervene. 

A  mere  general  creditor,  who  has  not  obtained  judgment,  can- 
not intervene  to  stop  an  execution,  which  may  indeed  be  fraudu- 
lent as  to  him,  but  which  is  good  between  the  parties ;  none  but 
an  execution  creditor,  who  has  a  lien,  or  an  assignee  for  the  bene- 
fit of  creditors,  who  would  be  entitled  to  the  goods,  in  case  the 
fraudulent  execution  were  set  aside,  has  any  right  to  ask  the  in- 
terposition of  the  court ;  it  seems,  there  is  no  difference  in  this  re- 
spect between  the  case  of  a  judgment  confessed  by  way  of 
preference,  by  a  person  in  insolvent  circumstances,  and  other 
cases. ^^^  The  court  is  bound,  upon  the  application  of  executors 
or  administrators,  to  stay  an  execution  issued  on  a  judgment 
against  the  decedent,  or  his  personal  representatives,  if  it  appear 
that  the  personal  estate  is  insufficient — such  stay  to  be  until  the 
personal  representatives  have  applied  to  the  orphans'  court  for 
the  sale  of  the  real  estate. ^^^ 

e.  In  what  cases. 

It  is  not  cause  for  setting  aside  an  execution,  that  it  was  levied 
on  land  for  which  the  defendant  had  no  title,  nor  that  the  lien 
of  the  judgment  had  been  lost  by  lapse  of  time;^^*  but  in  such 
case  the  court  will  set  aside  the  levy  on  the  land,  as  to  which  the 
lien  of  the  judgment  had  expired,  leaving  the  writ  to  stand  as  to 
personalty;"'  hence,  where,  on  application  of  assignees  of  real 

217  National  Furniture  Co.  v.  McClintock,  162  Pa.  141. 

218  Irons  V.  McQuewan,  27  Pa.  196. 

219  Commonwealth  v.  Magee,  8  Pa.  246. 

220  Seitzinger  v.  Fisher,  i  W.  &  S.  293;  Jarret  v.  TomUnson,  3  Pa. 
114;  Harrison  v.  Wain,  g  S.  &  R.  318. 

221  Loomis  V.  Lane,  29  Pa.  242.    See  Banning  v.  Taylor,  24  Pa.  289. 

222  Ludlow  V.  Dutton,  i  Phila.  226. 

223  Act  24  February,  1834,  §35,  P.  L.  80,  2  Purd.  §135,  p.  1114. 

224  Seitzinger  v.  Fisher,  I  W.  &  S.  293 ;  Jarrett  v.  Tomlinson,  3  W.  & 
S.  114- 

22s    Ibid. 
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estate,  the  court  stayed  a  venditioni,  issued  on  a  judgment  ob- 
tained after  the  assignment,  the  proceedings  were  reversed  by 
the  supreme  court,  who  refused,  at  the  same  time,  to  inquire  into 
the  validity  of  the  assignment,  holding  that  the  proper  mode  of 
testing  it  would  be  in  an  ejectment  between  the  sheriff's  vendee 
and  the  assignees. ^^°  So,  the  court  will  not,  on  motion  to  set 
aside  a  fi.  fa.,  inquire  into  the  title  of  a  third  person,  who  claims 
the  lands  levied  on,  but  will  leave  him  to  his  ejectment;  nor  will 
the  court,  in  such  case,  inquire  into  the  existence  of  a  lien  upon 
the  land,  though  they  would  apply  the  proceeds  to  it,  if  valid, 
when  the  money  is  brought  into  court.^^'  And  where  a  legacy 
was  bequeathed,  upon  condition  that  the  estate  should  prove  suffi- 
cient to  pay  prior  legacies,  the  court  will  not  interfere  to  stay 
execution,  by  the  executors  against  the  legatee,  on  an  antecedent 
debt,  except  where  it  is  perfectly  clear  that  the  estate  will  be 
large  enough  to  pay  the  legacy.^^*  After  a  fi.  fa.  has  been  exe- 
cuted upon  land,  the  court  will  not  set  it  aside,  on  the  ground 
that,  since  the  inquisition,  sufficient  personal  property  has  been 
found  to  satisfy  the  execution. ^^^ 

Where  the  defendant,  applying  for  a  stay  of  execution,  alleges 
that  the  plaintiff  is  indebted  to  him  upon  an  unliquidated  account, 
and  is  insolvent,  the  court  would  perhaps  refuse  to  set  aside  on 
that  ground;  but  an  offer  by  the  plaintiff  to  give  security  to  the 
amount  of  the  judgment  sought  to  be  enforced,  would  fully 
meet  the  allegation  of  the  defendant.^^"  So,  where  the  judgment 
was  assigned  to  secure  money  lent  to  the  defendant,  which  he 
covenanted,  by  articles  of  agreement,  to  repay  on  a  certain  day, 
the  court  will  not  stay  an  execution  on  the  judgment,  in  order  to 
give  the  defendant  time  to  obtain  a  verdict  against  the  equitable 
plaintiff,  for  alleged  breaches  of  his  covenants  in  the  same  arti- 
cles; though  they  would  perhaps  interfere,  if  the  defendant  al- 
leged payment,  or  anything  which,  in  its  nature  admitted  of  liqui- 
dation.^^^ 

226  Neel  V.  Bank  of  I,ewistown,  il  Pa.  17.  But  the  act  17  February, 
1876,  P.  L,.  4,  2  Purd.  §7,  p.  1898,  has  provided  for  the  sale,  by  assignees 
for  the  benefit  of  creditors,  of  incumbered  real  estate. 

227  Harrison  v.  Wain,  9  S.  &  R.  318. 

228  Dunn  V.  American  Philosophical  Society,  2  Pa.  75. 

229  Hunt  V.  McClure,  2  Yeates  387. 

230  Patterson  v.  Patterson,  27  Pa.  40. 
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f.  When  execution  is  irregular. 

An  execution  issued  before  the  stay  of  execution  has  expired, 
is  irregular,  and  will  be  set  aside  by  the  court,  or  reversed  on 
error  ;2"  still,  it  is  not  void,  but,  like  a  judgment  erroneously 
entered,  is  valid,  until  reversed  or  set  aside;  nor  can  its  validity 
be  questioned  by  another  execution  creditor  who  sues  the  sheriff 
for  the  proceeds,  nor  in  any  other  case,  collaterally,  except  where 
there  is  collusion  between  the  plaintiff  and  defendant,  in  fraud 
of  a  third  person."'  The  court  will  set  aside  an  execution,  is- 
sued after  more  than  thirteen  years  from  the  date  of  the  judg- 
ment, without  a  previous  scire  facias.'"'*  Where  the  judgment 
has  been  attached  by  a  creditor  of  the  plaintiff,  the  court  will 
stay  proceedings,  until  the  plaintiff  pays  the  attaching  creditor  or 
pushes  his  claim  to  a  final  determination.^^'  And  where  the  de- 
fendant, subsequently  to  the  judgment,  has  obtained  a  discharge 
in  bankruptcy,  an  execution  may  be  summarily  set  aside  as  to  his 
personal  property  f^^  but  it  is  error  to  stay  proceedings  on  an  exe- 
cution, because  the  defendant  has  made  an  assignment  for  benefit 
of  creditors. ^''^  And  where  a  joint  judgment  has  been  entered 
against  two  and  subsequently  opened  as  to  one  of  the  defendants, 
it  is  error  to  permit  execution  to  issue  against  the  other  defend- 
ant, until  the  issue  as  to  the  liability  of  the  first  has  been  dis- 
posed of.^'* 

g.  Decision  on  stay  cannot  be  attacked  collaterally. 

Where  a  court  has  jurisdiction  to  determine  a  motion  and  set 
aside  an  execution,  its  decision  is  final,  and  cannot  be  re-exam- 
ined collaterally;  the  remedy  is  by  writ  of  error  or  appeal,  and 
if  neither  lies,  the  party  is  without  remedy.^''  An  appeal  lies 
from  an  order  staying  an  execution  indefinitely,  for  this  is  the 

231  Dunlop  V.  Speer,  3  Binn.  169. 

232  The  court  will  set  aside  a  fi.  fa.  issued  in  violation  of  a  binding 
agreement  to  give  time.    Evans  v.  Barr,  2  L,uz.  L,.  R.  136. 

233  Stewart  v.  Stocker,  13  S.  &  R.  203. 

234  Comly  V.  Rissel,  i  Phila.  402. 

235  Paxson  v.  Sanderson,  i  Phila.  177;  Daly  y.  Derringer,  i  Phila. 
324- 

236  Curtis  v.  Slossom,  6  Pa.  265.    See  Reeser  v.  Johnson,  76  Pa.  313 

237  Neel  v.  Bank  of  Lewistown,  11  Pa.  17.  But  this  is  now  provided 
for  by  act  17  February,  1876,  P.  L.  4,  2  Purd.  §7,  p.  1898. 

238  Struthers  v.  Lloyd,  14  Pa.  216. 

239  Tassey  v.  Church,  6  W.  &  S.  465;  Loomis  v.  Lane,  29  Pa.  242; 
Pontius  v.  Nesbit,  40  Pa.  309. 
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final  adjudication  of  the  party's  right,  and  otherwise  he  would 
be  deprived  of  his  judgment,  or  the  fruits  of  it,  without  rem- 
edy;"*" but  an  order  staying  execution,  subject  to  such  further 
order  of  the  court  as  the  justice  of  the  case  may  require,  is  not 
final,  and  is  not  the  subject  of  an  appeal."*^  The  refusal  of  the 
court  to  set  aside  an  execution  is  error  ;"*"  and  this  rule  embraces 
a  fi.  fa.  improvidently  issued  for  costs  not  legally  due,  if  that  be 
apparent  of  record;"**  but  such  refusal  is  not  the  subject  of  re- 
view on  appeal,  where  there  is  nothing  on  the  record  to  show 
irregularity."**  When  an  execution,  after  having  been  executed, 
is  reversed  for  irregularity,  it  is  a  matter  of  course,  to  award  res- 
titution of  the  money  levied  on  the  execution;  and  the  liberality 
of  courts  is  such  that  when  executions  have  been  irregularly  is- 
sued or  executed,  the  court,  on  mere  motion,  will  set  aside  the 
proceedings,  and  order  the  money  levied  to  be  restored  to  the 
party."*° 

gi.    Lien  and  priority  acquired. 

At  common  law  the  fieri  facias  had  relation  to  its  teste,  and 
bound  the  defendant's  goods  from  that  time,  so  that  if  he  had 
afterwards  sold  the  goods,  though  bona  fide  and  for  a  valuable 
consideration,  they  were  still  liable  to  be  taken  in  execution,  into 
whose  hands  soever  they  came;  the  inconvenience  of  this  was 
remedied  by  the  stat.  29  Car.  II.,  c.  3,  §16,  which  provided  that 
executions  should  thenceforth  bind  the  property  of  the  goods  of 
the  defendant  only  from  the  time  that  such  writ  should  be  de- 
livered to  the  proper  officer  to  be  executed;  and  the  law  is  the 
same  in  this  state."*"  The  delivery  to  the  sheriff  may  be  eflfected 
by  leaving  the  writ  at  his  office,  or  the  house  where  he  usually 

240  Patterson  v.  Patterson,  27  Pa.  40;  O'Hara  v.  Pennsylvania  Rail- 
road Co.,  2  Grant  241. 

241  O'Hara  v.  Pennsylvania  Railroad  Co.,  2  Grant  241. 

242  Cassel  V.  Duncan,  2  S..  &  R.  57. 

243  Barnet  v.  Ihrie,  I  R.  53. 

244  Lewis  V.  Amor,  3  Pa.  460;  Neil  v.  Tate,  27  Pa.  208. 
24s    Cassel  V.  Duncan,  2  S.  &  R.  58. 

246  Act  16  June,  1836,  §39,  P.  L,.  768,  2  Purd.  §6s,  p.  1548.  In  England 
a  sale  of  goods  by  the  defendant,  in  market  overt,  even  after  the  delivery 
of  the  writ,  divests  the  lien ;  it  is  otherwise  here,  where  the  law  of  market 
overt  does  not  prevail.  Hosack  v.  Weaver,  i  Yeates  478 ;  Hardy  v.  Metz- 
gar,  2  Yeates  347;  Easton  v.  Worthington,  s  S.  &  R.  130;  Lecky  v.  Mc- 
Dermott,  8  Pa.  500;  King  v.  Richards,  6  Wh.  418. 
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transacts  his  business;"'  but  placing  a  fi.  fa.  in  a  pigeon  hole 
in  the  prothonotary's  office,  appropriated  to  the  sheriff,  is  not  a 
delivery  to  him,  so  as  to  give  its  priority  over  another  writ,  which 
first  actually  came  into  his  hands.^*^  In  order  to  fix  the  time 
of  delivery,  both  against  vendees  or  assignees  of  the  defendant, 
and  against  other  executions,  the  sheriff  or  coroner  is  required  to 
indorse  upon  every  writ  of  execution  the  day  of  the  month  and 
year,  and  the  hour  of  the  day  on  which  it  was  received,  for 
which  he  is  not  allowed  a  fee.^*°  The  sheriff's  indorsement  is 
conclusive  as  to  the  time  a  fi.  fa.  came  into  his  hands;""  but  if 
he  omit  to  indorse  the  time  of  receiving  it,  this  does  not  affect  its 
priority  of  lien;  the  actual  date  may  be  shown  by  parol."^  A 
writ  of  execution  issued  by  a  court  of  common  pleas  becomes  a 
lien  on  the  defendant's  personal  property  when  it  comes  into 
possession  of  the  sheriff,  but  an  execution  issued  by  a  justice 
does  not  become  a  lien  before  actual  levy.^"^  Nor  will  a  writ  of 
execution  lose  its  priority  unless  the  evidence  clearly  shows  that 
there  was  an  intention  to  use  it  simply  as  a  cover.^°^  The  priority 
of  lien  dates  from  the  moment  the  writ  comes  into  the  sheriff's 
hand ;  and  the  seizure  can  be  made  at  any  time  before  the  return 
day.^°*  Priority  of  lien  is  also  acquired  by  an  attachment  under 
the  act  of  1869  over  a  foreign  attachment,  if  both  are  served  on 
the  same  day,  notwithstanding  the  rule  that  the  law  does  not 
recognize  fractions  of  a  day.'°** 

Furthermore  a  plaintiff  does  not  lose  his  priority  of  lien  by 
reason  of  the  sheriff's  delay  to  sell  the  levied  goods,  to  which 
delay  the  plaintiff  is  not  privy,  because  he  has  not  ruled  the  sher- 
iff to  return  the  writ ;'°°  nor  does  a  prior  execution  creditor  lose 

247  MiiHin  v.  Will,  2  Yeates  177. 

248  Person's  Appeal,  78  Pa.  145. 

249  Act  16  June,  1836,  §40,  P.  L.  768,  2  Purd.  §66,  p.  1549. 

250  Person's  Appeal,  78  Pa.  145. 

251  Hale's  Appeal,  44  Pa.  438. 

252  Smith  V.  Walker,  19  Dist.  1012. 

253  Wolf  V.  Tillinghast,  3  Dist.  388. 

254  Simpson  v.  Snyder,  4  Dist.  641;  Braden's  Estate,  165  Pa.  184;. 
Miller  v.  Getz,  135  Pa.  558 ;  Duncan  v.  McCumber,  2  W.  &  S.  264. 

2S4a  Underbill  v.  McManus,  175  Pa.  39;  Long's  Appeal,  86  Pa.  483. 
The  former  writ  in  the  Underbill  case  was  in  fact  served  first. 

255  Gillesbie  v.  Keating,  5  Dist.  484. 
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his  priority  by  giving  to  the  defendant  a  reasonable  time  to  save 
his  goods  from  sacrifice."* 

92.  Sheri£F  may  take  defendant's  goods  assigned  after  delivery  of 

execution. 

A  sale  after  delivery  of  the  writ,  to  an  innocent  third  party, 
by  one  who  had  previously  purchased  of  the  defendant  in  fraud 
of  creditors,  will  not  protect  the  goods  from  seizure  under  the 
writ.^°'  But  though  the  fi.  fa.  binds  all  the  defendant's  personal 
property  in  the  bailiwick,  from  the  time  it  is  put  in  the  sheriff's 
hands,  yet,  the  object  of  this  provision  is  to  enable  the  creditor 
to  frustrate  fraudulent  transfers  by  the  debtor,  and  not  to  se- 
cure to  the  creditor  a  continuing  lien.^^'  And  where  the  sheriff 
made  no  levy  under  a  writ  which  had  been  delivered  to  him,  a 
subsequent  levy  and  sale  by  a  constable,  under  another  writ,  was 
held  to  pass  the  property  to  the  purchaser;^""  where  there  is  no 
levy,  the  lien  expires  on  the  return  day.^*" 

93.  What  goods  are  not  bound. 

So  far  as  relates  to  the  party  himself,  and  to  all  others  except 
purchasers  for  a  valuable  consideration,  writs  of  execution  bind 
the  party's  goods  from  the  time  of  their  teste.^*^  But  trustees  in 
a  voluntary  assignment,  made  by  a  debtor  for  the  benefit  of  cred- 
itors, may  be  considered  as  purchasers  claiming  under  a  deed 
made  to  secure  the  honest  antecedent  debt  of  fair  creditors,  and 
in  such  case  execution  will  not  bind  the  goods  from  the  date  of 
the  teste.^^^  Where  the  United  States  marshal  has  levied  on  the 
defendant's  goods  to  an  amount  more  than  sufficient  to  pay  the 
executions  in  his  hands,  an  execution  delivered  to  the  sheriff  will 
bind  the  surplus  in  the  hands  of  the  marshal.''*^  An  execution 
issued  by  a  justice  of  the  peace  does  not  bind  the  goods  of  the 
defendant  until  actual  levy.^**  As  to  real  estate,  the  question 
whether  an  execution  is  a  lien,  independent  of  the  judgment  on 

256  Dougherty  v.  Dougherty,  13  Dist.  531 ;  Connell  v.  O'Neill,  154  Pa. 
582. 

257  McCabe  v.  Snyder,  3  Phila.  192. 

258  Earl's  Appeal,  13  Pa.  483. 

259  Duncan  v.  McCumber,  2  W.  &  S.  264,  s.  c.  10  W.  212. 

260  Commonwealth  v.  Magee,  8  Pa.  240. 

261  I  Arch.  Pr.  259. 

262  Lippincott  V.  Barker,  2  Binn.  187. 

263  Bayard  v.  Bayard,  3  Clark  261. 

264  Act  28  March,  1820,  §4,  7  Sm.  L.  308,  2  Purd.  §129,  p.  2146. 
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which  it  is  founded,  has  been  somewhat  unsettled ;  it  is  now  held, 
that  if  the  judgment  be  a  Hen,  the  execution  thereon  is  not  an 
independent  lien,  but  if  the  judgment  were  no  lien,  the  execu- 
tion becomes  a  lien  from  the  date  of  the  levy.^^"  At  common 
law,  the  lien  of  a  testatum  fi.  fa.  on  lands  began  from  the  de- 
livery of  the  writ  to  the  sheriff  i^""  and  under  the  act  of  1836,  it 
continues  for  five  years  after  it  is  docketed.  A  fi.  fa.  is  a  lien  of 
stocks  held  by  the  defendant  in  his  own  name,  from  the  time  it 
comes  into  the  sheriff's  hands,  as  in  case  of  any  other  personal 
property.^"^ 

94.     Sheriff's  return.(e) 

The  sheriff  is  not,  in  strictness,  bound  to  return  executed  writs 
of  execution;  he  may,  however,  be  ruled  to  do  so,  by  the  plain- 
tiff or  defendant,  and  if  he  neglect  to  make  his  return,  before 
the  expiration  of  the  rule,  the  court,  upon  motion,  will  grant  an 
attachment  against  him.^"^  The  several  courts  of  the  common- 
wealth have  power,  by  act  of  assembly,  to  issue  attachments  for 
enforcing  the  return  of  any  writ  for  the  payment  of  money  re- 
ceived on  any  execution,  and  for  the  production  of  the  body, 
after  a  return  of  cepi  corpus,  or,  in  default  thereof,  for  the  pay- 
ment of  the  debt  and  costs;  and  this  power  extends  to  former 
sheriffs  and  coroners. ^"^  But  the  sheriff's  omission  to  return  an 
execution,  until  after  the  return  day,  is  not  of  itself  such  negli- 
gence as  subjects  him  to  an  action.^'"  When  the  writ  remains 
unreturned  for  years,  the  sheriff  is  presumed  to  have  collected 
the  money ;  and  he  must  rebut  that  presumption,  by  proof  that  he 
did  not,  and  why.^"  But  on  a  sale  of  real  estate  on  execution, 
the  sheriff  must  return  the  writ.^"  The  return  is  made  on  the 
back  of  the  writ,  which  is  filed  with  the  prothonotary  before  or 
on  the  day  when  the  rule  to  return  it  expires. 

e    4  Vale  9461. 

265  Packer's  Appeal,  6  Pa.  277;  Davis  v.  Ehrman,  20  Pa.  256.    And 
see  Stephen's  Appeal,  38  Pa.  9. 

266  Cowden  v.  Brady,  8  S.  &  R.  505. 

267  Commonwealth  v.  Ruske,  26  P.  L.  J.  121. 

268  I  Arch.  Pr.  262. 

269  Act  16  June,  1836,  §28,  P.  L.  793,  2  Purd.  §6,  p.  737. 

270  Commonwealth  v.  Magee,  8  Pa.  248. 

271  Commonwealth  v.  McCoy,  8  W.  153. 

272  Act  16  June,  1836,  §94,  P.  L.  778,  2  Purd.  §160,  p.  1584.    He  need 
not,  in  his  return,  set  forth  the  title  under  which  the  defendant  holds. 
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The  sheriff's  return  is  within  his  own  discretion  and  control, 
if  in  accordance  with  the  law.^"  Justice  Mitchell,  in  Dixon  v. 
White  Sewing  Machine  Co.,  after  saying  that  in  accordance 
with  his  action  in  changing  the  character  of  the  levy  the  sheriff 
also  changed  his  return,  continued :  "His  right  to  do  so  is  equal- 
ly beyond  question.  The  effect  of  so  doing  is  another  matter. 
The  sheriff,  as  the  executive  officer  of  the  court,  is  charged  with 
the  duty  of  making  return  to  the  mandates  of  its  writs,  but  what 
return  he  shall  make  is  within  his  own  control.  The  court  can- 
not dictate  what  it  shall  be.^^*  It  can  only  require  that  it  shall  be 
in  form  appropriate  to  the  writ,  and  as  matter  of  law  sufficient. 
And  this  control  of  the  sheriff  lasts  as  long  as  the  writ  is  in  his 
hands.  The  right  to  alter  his  levy  as  affirmed  in  Patterson  v. 
Anderson,^'^  necessarily  carries  with  it  the  right  to  make  a  corre- 
sponding alteration  in  his  return,  if  it  should  happen  to  be 
previously  written.  In  Schuylkill  County's  Appeal,^^^  it  is  re- 
ported that  the  sheriff  'made  return,'  and  afterwards,  but  before 
return  day,  made  a  new  levy,  sale,  and  new  return.  Whether  the 
expression  'made  return,'  means  that  the  writ  was  actually  re- 
turned into  the  court  office  is  doubtful,  but  until  such  actual  re- 
turn the  right  of  the  sheriff  to  alter  his  indorsement  on  the  writ, 
is  beyond  question.  It  is  the  final  act  of  filing  it  in  court  that 
fixes  his  official  return."  Futhermore  parol  evidence  of  a  re- 
turn is  admissible  where  a  portion  of  the  return  has  been  lost.^'^ 

The  sheriff  is  not  required  to  make  a  special  return  of  sale  to 
a  lien  creditor  under  the  act  of  1846,^^'  unless  required  to  do  so 
by  the  purchaser.^'' 

95.    Time  for  return  may  be  enlarged. 

The  court  will  sometimes  enlarge  the  time  for  returning  the 
writ,  by  granting  a  rule  to  stay  proceedings,  on  the  application  of 
the  sheriff,  until  indemnity  has  been  furnished  him  by  the  plain- 
tiff, when  the  goods  are  claimed  as  the  property  of  a  stranger  to 

Buckholder  v.  Sigler,  7  W.  &  S.  154.    The  want  of  a  return  will  not  in- 
validate the  purchaser's  title.    Gibson  v.  Winslow,  38  Pa.  49. 

273  Dixon  V.  White  Sewing  Machine  Co.,  128  Pa.  397,  406. 

274  Vastine  v.  Fury,  2  S.  &  R.  426;  Maris  v.  Schermerhorn,  3  Wh.  13. 
27s    40  Pa.  363. 

276  30  Pa.  358. 

277  Braden's  Estate,  165  Pa.  184. 

278  April  20,  P.  Iv.  411,  2  Purd.  §151,  p.  1582. 

279  Franklin  Township  v.  Osier,  91  Pa.  160. 
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the  execution;  this  will  be  examined  elsewhere.^''"  The  return 
can  be  validly  made  only  by  the  sheriff  himself ;  by  the  stat.  12 
Edw.  II.,  c.  25,  in  force  here,  he  is  commanded  to  put  his  name 
to  it,  that  the  court  may  know  whose  it  is ;  therefore,  a  return  by 
a  under-sheriff  is  erroneous,  though  purporting  to  be  in  the  sher- 
iff's name ;  still,  it  may  be  ratified  by  the  sheriff,  so  as  to  charge 
his  sureties,  by  delay  to  move  to  set  it  aside.^*^  Parol  evidence  is 
inadmissible,  to  show  that  the  return  of  a  sheriff,  found  in  the 
office,  in  the  regular  way,  and  purporting  to  have  been  made  by 
him,  was  not  in  the  sheriff's  handwriting.^*^  The  proper  and  safe 
rule  is,  for  the  sheriff  personally  to  sign  returns ;  this  is  his  duty, 
and  it  is  clearly  his  interest,  as  he  is  then  obliged  to  supervise 
the  acts  of  his  subordinates;  but  the  return  is  formal,  if  in  the 
name  of  the  sheriff,  and  signed  by  his  authorized  deputy,  whose 
acts,  in  such  case,  are  his  acts.^*'  It  is  of  no  consequence  on 
whose  information  the  sheriff  relies  for  the  truth  of  the  return; 
but  it  will  not  excuse  him,  in  an  action  for  a  false  return,  that  he 
was  misled  either  by  the  mistake  or  misrepresentation  of  his 
deputy.'" 
g6.    Amendment  of  return. (f) 

Where  an  error  or  mistake  is  made  by  the  sheriff,  he  should 
apply  to  the  court  for  leave  to  amend  his  return,^*^  which  privi- 
lege will  not  be  granted,  if  intervening  rights  would  thereby  be 
prejudiced.'**  The  court  can  grant  leave  to  the  sheriff  to  amend, 
but  cannot  force  him  to  do  so  ;'*'  but  where  real  estate  has  been 
sold  on  execution,  the  court  may  correct  and  amend  a  defective 
or  formal  return.'**  No  amendment  should  be  allowed,  except 
for  reasons  expressly  stated  and  sworn  to  in  the  affidavit  accom- 
panying the  application;  amendments  in  other  particulars  than 

280  See  §107. 

281  Beale  v.  Commonwealth,  7  W.  186. 

282  Sample  v.  Coulson,  9  W.  &  S.  62. 

283  Emley  v.  Drum,  36  Pa.  123;  Rudy  v.  Commonwealth,  35  Pa.  166. 

284  Mentz  V.  Hamman,  5  Wh.  153. 
f    4  Vale  9462. 

285  See  §86. 

286  Whitman  v.  Highly,  24  C.  C.  236.  See  also  Clayton  v.  Neflf,  i  W. 
N.  C.  247. 

287  Vastine  v.  Fury,  2  S.  &  R.  426;  Maris  v.  Schermerhorn,  3  Wh.  13; 
Sawyer  v.  Curtis,  2  Ash.  127;  Wilkes-Barre  Building  Association  v.  Zeis, 
I  Kiilp  153. 

288  Act  21  April,  1846,  P.  L.  430,  2  Purd.  §171,  p.  1587. 
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those  stated  in  the  affidavit,  on  which  the  order  to  amend  is 
made,  are  nullities  as  to  other  creditors,  and  are  no  evidence  of 
the  facts  thus  stated;  in  contemplation  of  law,  the  amendment  is 
made,  when  allowed,  the  affidavit  being  a  sufficient  material  from 
which  to  reduce  it  to  form,  when  necessary.^'^  A  sheriff  out  of 
office  cannot  amend  his  return,  there  being  an  action  pending 
against  him  for  a  trespass  committed  under  the  writ.^""  The 
court  will  not  dictate  to  the  officer  what  return  he  shall  make  to 
process  in  his  hands ;  he  must  make  a  return  at  his  peril,  and  if 
false  or  insufficient,  any  person  injured  may  have  a  legal  rem- 
edy.^" 

A  sheriff's  return  may  be  amended  even  after  the  report  of  an 
auditor.^^''  And  leave  to  amend  a  false  return  to  an  execution  is 
within  the  discretion  of  the  court.  It  will  not,  however,  be 
granted  where  it  would  work  injustice  to  other  parties.'"'  The 
return  to  a  writ  of  execution  stated  that  the  premises  had  been 
sold  to  A.  L.  The  return  by  leave  of  court  was  amended  nine, 
years  after  when  the  sheriff  was  no  longer  in  office  by  inserting 
the  true  name  A.  M.  In  an  action  by  the  former  sheriff  against 
A.  M.  to  recover  the  difference  between  his  bid  at  the  rate  which 
he  failed  to  pay,  and  the  amount  for  which  the  real  estate  was 
sold  afterward,  the  amendment  was  held  to  have  been  properly 
allowed.^"*  But  a  sheriff  out  of  office  cannot  amend  his  return 
so  as  to  defeat  an  action  brought  against  him  for  damages.''^ 

97.    Effect  of  return,  (g) 

The  sheriff's  return  is,  as  between  the  parties,  conlcusive 
against  him,  so  that  he  cannot  contradict  it,'"'  or  avoid  its  legal 
effect,  either  directly  or  indirectly;  thus,  when  the  sheriff  had 
attached  a  levy  to  a  fi.  fa.,  but  had  appropriated  the  proceeds  of 
the  sale  to  a  prior  execution  against  the  same  goods,  to  which  a 
levy,  although  actually  made,  had  not  been  attached,  it  was  held, 

g    4  Vale  9463. 

289  Lowry  V.  Coulter,  9  Pa.  349. 

290  McElrath  v.  Kintzing,  S  Pa.  336. 

291  Wortman  v.  Conyngham,  Pet.  C.  C.  241. 

292  Prather  v.  Chase,  3  Brewst.  206. 

293  Phillipe  V.  Anstette,  i  North.  78.     See  Deacle  v.  Deade,  160  Pa. 
206. 

294  Peck  V.  Whitaker,  103  Pa.  297.    Maloney  v.  Simpson,  226  Pa.  479. 
29s     Peck  V.  Whitaker,  103  Pa.  297. 

296    Paxton  V.  Steckel,  2  Pa.  93;  Freeman  v.  Apple,  99  Pa.  261. 
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that  he  could  not,  in  an  action  against  him  for  misappropriating 
the  proceeds  of  sale,  be  allowed  to  show  that  a  levy  had  been 
actually  made  under  the  first  execution,  by  producing  a  paper, 
purporting  to  be  a  levy,  in  connection  with  proof  that  it  was  the 
levy  made,  although  it  was  not  attached  to  the  execution.""'  A 
return  of  "money  made"  to  a  venditioni,  discharges  the  debt,  and 
fixes  the  sheriff  for  the  money,  in  the  same  manner  as  such  re- 
turn to  a  fi.  fa.  ;""*  the  price  is  thenceforth  a  matter  between  the 
sheriff  and  the  purchaser.^""  But  a  general  return  of  goods 
levied,  whereby  it  does  not  clearly  appear  that  they  were  insuffi- 
cient to  pay  the  debt  and  costs,  does  not  discharge  the  defendant 
and  make  the  sheriff  liable  for  the  whole  debt  i'""  a  return,  how- 
ever, of  levied  on  certain  specified  articles,  "together  with  the 
whole  of  the  defendant's  personal  property,"^  is  prima  facie  evi-' 
dence  of  a  levy  to  the  amount  of  the  debt,  and  throws  the  bur- 
den of  showing  the  nature  and  value  of  the  goods  upon  the 
officer.^" 

a.     Conclusiveness  of  return. 

When  the  sheriff  writes  on  an  execution  the  precise  time  of 
receiving  it,  this  cannot  be  contradicted  on  a  question  of  distribu- 
tion;'"^ his  return  for  this  purpose  is  also  regarded  as  conclu- 
sive with  respect  to  the  levy  and  that  parol  evidence  is  inadmissi- 
ble to  change  it.'°'  Nevertheless  the  court  has  also  held  that  it 
may  go  back  of  the  return  in  the  case  of  a  manifest  error,'"*  and 
that  parol  evidence  is  admissible  to  show  that  the  date  of  a  levy 
appearing  in  a  sheriff's  return  was  inserted  therein  after  the  re- 
turn of  the  writ.'"^ 

297  McClelland  v.  Slingluff,  7  W.  &  S.  134;  Kintzing  v.  McElrath,  S 
Pa.  467. 

298  Boas  V.  Updegrove,  5  Pa.  516. 

299  Hinds  V.  Scott,  11  Pa.  27. 

300  Little  V.  Delancey,  5  Binn.  272. 

301  Beale  v.  Commonwealth,  11  S.  &  R.  299. 

302  Kinney's  Estate,  2  Leg.  Opin.  102. 

303  Smith's  Estate,  13  Dist.  80;  Mentz  v.  Hamman,  5  Wh.  150;  Dil- 
ler  V.  Roberts,  13  S.  &  R.  60;  Ely  the  Richards,  10  S.  &  R.  261. 

304  Torrence,  24  C.  C.  408. 

305  Henderson  v.  Henderson,  133  Pa.  399 ;  Prather  v.  Chase,  3  Brewst. 
206.  But  see  Paxson's  Appeal,  49  Pa.  195.  A  sheriff  who  on  an  execution 
against  a  partner  levies  on  goods  and  afterwards  levies  on  the  same  goods 
on  an  execution  against  the  partnership,  is  not  thereby  concluded  by  the 
second  execution  as  against  the  others.    Vandike's  Appeal,  17  Pa.  271. 
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The  return  is  evidence  in  favor  of  the  sheriff :  thus,  a  return 
to  a  venditioni  that  he  had  sold  the  land  to  A.,  is  (jrima  facie  evi- 
dence of  the  sale,  &c.,  in  an  action  by  the  sheriff  against  A.,  to 
recover  the  purchase  money  ;^°^  but  the  return  is  no  evidence  of 
a  levy,  in  replevin  by  the  sheriff  for  the  goods.^"'  And  the  re- 
turn being  always  under  the  sheriff's  own  control,  and  always 
evidence  for  himself,  should  be  construed  rigorously  against 
him;  hence,  a  written  demand  for  the  benefit  of  the  exemption 
law,  dated  the  day  the  fi.  fa.  came  into  his  hands,  and  returned 
by  him  attached  to  the  fi.  fa.,  without  explanation,  is,  in  a  suit 
against  him  for  disregarding  the  claim,  evidence  that  he  re- 
ceived the  demand  in  due  time.'"' 

b.    Cannot  be  traversed. 

In  an  action  between  the  parties  to  the  writ,  the  return  can- 
not be  traversed;'"^  a  party  may  make  an  averment  consistent 
with  the  return,  or  explanatory  of  its  legal  bearing  and  effect, 
when  the  return  is  at  large ;  but  he  cannot  aver  a  matter  directly 
at  variance  with  the  facts  stated  in  the  return,  contradictory  to 
and  falsifying  it.'^"  And  the  courts  will  not  countenance  the 
introduction  of  parol  evidence  to  control  a  return,  except  in  an 
action  against  the  sheriff  for  misconduct.'^^  But  when  the  return 
is  obscure,  it  may  be  shown  by  parol  evidence  what  property  ii 
embraced  m  the  levy;'^^  and  where  it  is  ambiguous,  parol  proof 
of  facts  consistent  with  and  not  embraced  in  the  return,  may  be 
heard  in  explanation,  and  to  show  the  truth  of  the  case.'^^  So, 
where  the  plaintiff  is  deprived  of  the  fruit  of  his  levy  on  goods, 
by  the  act  of  the  kw,  not  by  anything  he  did  or  could  have 
avoided,  he  cannot  be  deprived  of  his  lien  on  the  defendant's 
land,  by  the  mere  return  of  "levied";  the  return  is  open  to  ex- 

306  Hyskill  V.  Givin,  7  S.  &  R.  369;  Cash  v.  Tozer,  i  W.  &  S.  519. 

307  Snyder  v.  Beam,  i  Bro.  366. 

308  Smith  V.  Emerson,  43  Pa.  456. 

309  Wilson  V.  Hurst,  Pet.  C.  C.  441 ;  Diller  v.  Roberts,  13  S.  &  R.  60; 
Flick  V.  Troxell,  7  W.  &  S.  65 ;  Sample  v.  Coulson,  9  W.  &  S.  62 ;  Sawyer 
V.  Curtis,  2  Ash.  127;  Patton  v.  American  Matual  Ins.  Co.,  i  Phila.  396; 
Hill  V.  Robertson,  2  Pitts.  103. 

310  Knowles  v.  Lord,  4  Wh.  504;  Farmers'  &  Drovers'  Bank  v.  For- 
dyce,  I  Pa.  454;  Jordan  v.  Minster,  3  Clark  457. 

311  Mentz  V.  Hamman,  5  Wh.  155. 

312  Scott  V.  Sheakly,  3  W.  50. 

313  Shoemaker  v.  Ballard,  15  Pa.  92. 
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planation  by  evidence  of  subsequent  circumstances,  the  proceeds 
of  chattels  being  distributable  according  to  priority  of  lien.'" 

c.    Cannot  be  attacked  collaterally. 

The  return  cannot  be  attacked  collaterally;  if  false,  it  can  be 
impeached  only  in  an  action  against  the  sheriff.''"  Thus,  where 
several  executions,  at  the  suit  of  different  plaintiffs,  issued  at  dif- 
ferent times,  and  the  sheriff  returned  to  the  first  writs  that  he 
had  levied  and  sold,  and  to  the  others,  that  he  had  levied,  subject 
to  prior  writs,  the  subsequent  execution  creditors  will  not  be  al- 
lowed to  show,  on  the  distribution,  that  the  levies  were  not  made, 
under  the  first  writs,  till  after  the  return  day ;  the  parties  all 
claim  through  the  sheriff,  and  cannot  contest  the  truth  of  his  re- 
turn, in  a  controversy  about  the  distribution  of  the  proceeds;  if 
the  return  be  false,  it  may  be  made  the  foundation  of  a  suit  for 
damages.'"  And,  though  it  is  true,  that  a  return  made  to  one 
writ  is  not  conclusive  upon  parties  to  the  other  writs,  yet,  in  this 
case  the  party  sought  to  contradict  the  return  to  his  own  writ, 
i.  e.,  that  the  levy  was  made  subject  to  prior  writs;  and  this  he 
could  not  do."'  But  a  fraudulent  return,  which  one  execution 
plaintiff  has  procured  the  sheriff  to  make  to  the  writ  of  another 
creditor,  cannot  be  set  up  by  such  execution  plaintiff,  in  an  ac- 
tion against  him  by  the  sheriff  on  a  bond  to  deliver  the  goods ; 
the  fraud  vitiates  the  return.'"  And  in  an  action  against  one 
who  had  guaranteed  the  payment  of  the  debt  by  the  execution 
defendant,  a  return  of  "debt  and  costs  paid,"  made  two  years 
after  the  return  day  of  the  execution,  and  a  year  after  the  com- 
mencement of  the  action,  was  held  not  to  be  conclusive.'"  So, 
where  the  sheriff  states  facts  unnecessarily  (as,  where  he  par- 
ticularizes the  day  upon  which  the  arrest  was  made),  the  party 
is  not  bound  by  it.'"" 

On  a  collateral  issue  between  two  creditors,  to  try  the  right 
to  the  proceeds  of  a  sheriff's  sale  of  personalty,  the  return  is  but 
prima  facie  evidence.'"    So,  where  the  sheriff,  under  an  execu- 
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315  Mentz  V.  Hamraan,  s  Wh.  155. 

316  Savage  v.  Devereaux,  5  Phila.  420,  s.  c.  49  Pa.  195. 

317  Ibid.     Hill  V.  Grant,  49  Pa. '200. 
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tion  against  one  partner,  levied  on  certain  property,  and  after- 
wards, under  executions  against  all  the  partners,  levied  on  the 
same  property,  subject  to  the  former  levy,  and  returned  accord- 
ingly, such  return  is  not  conclusive  that  the  property  levied  on 
was  that  of  the  individual  partner;  this  fact  may  be  inquired  into 
on  the  distribution.^"  But  where  the  sheriff  had  in  his  hands 
two  executions,  of  different  dates,  and  returned  the  later  writ 
"levied,  subject  to  a  prior  levy,"  and  the  former,  "levied  as  per 
inventory,  and  sold  for  $508,"  this  return  was  held  conclusive 
as  to  the  right  of  the  former  execution,  and  parol  evidence  was 
not  admissible,  to  show  that  the  return  was  false.''''  But  it  is 
not  inconsistent  with  such  return,  to  show  a  private  arrange- 
ment between  the  first  execution  creditor  and  the  defendant,  un- 
known to  the  sheriff,  not  to  have  a  sale  of  the  defendant's  goods, 
and  parol  evidence  of  this  may  be  given  ;'^*  and  proof  of  a  levy 
is  not  inconsistent  with  a  return  of  "stayed."'^" 

d.    When  creditor  who  attacks  return  must  pay  costs. 

A  creditor  who  excepts  to  a  special  return  by  the  sheriff  under 
the  act  of  1846,  providing  for  the  appointment  of  an  auditor  to 
make  distribution,  or  the  awarding  of  an  issue  to  determine  the 
validity  of  the  lien,'^'  must  pay  the  costs  of  the  audit  if  his  excep- 
tions were  unfounded  and  he  had  no  probable  cause  for  the  liti- 
gation.'^' 

gS.    Void  and  voidable  process. 

A  distinction  has  long  existed  between  process  which  is  abso- 
lutely null  and  void,  and  in  an  action  of  trespass  affords  no  justi- 
fication whatever  to  the  party  issuing  it,  and  process  which  is 
voidable  merely.  Where  the  process  is  altogether  irregular  and 
defective,  it  is  considered  as  null  and  void;  and  if  it  be  vacated 
or  set  aside  by  the  court,  the  party  who  acted  under  it,  becomes 
a  trespasser  from  the  beginning ;  though  the  officer  may  be  justi- 
fied by  the  command  of  the  writ,  not  being  bound  to  look  into  it. 
Even  then,  however,  before  the  party  can  be  sued  in  trespass, 
the  process  must  first  be  set  aside  or  vacated ;  for,  if  it  still  sub- 

322  Vandike's  Appeal,  17  Pa.  271. 

323  Flick  V.  Troxsell,  7  W.  &  S.  65. 

324  Ibid. 

325  Farmers  &  Drovers'  Bank  v.  Fordyce,  i  Pa.  454, 
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sist  in  full  force  and  vigor,  at  the  time  of  the  action  brought,  the 
party  may  justify  under  it.'^*  An  execution,  until  quashed  or 
reversed,  is  good,  and  cannot  be  questioned  by  a  stranger  to  the 
writ,  nor  in  any  other  case,  collaterally,  except  where  there  is 
collusion  between  the  plaintiff  and  defendant,  in  fraud  of  a 
third  person.^^'  Where,  however,  the  process  is  not  totally  de- 
fective and  irregular,  but  merely  erroneous  and  liable  to  be  re- 
versed on  error,  it  is  not  void,  but  voidable,  and  does  not  make 
the  party  issuing  it  a  trespasser."'" 

An  execution  issued  on  a  judgment  more  than  five  years  old 
without  a  scire  facias  is  voidable,  not  void,  and  the  defendant  is 
the  only  person  who  can  take  advantage  of  the  defect.''^  Says 
Justice  Mitchell  :''^  "As  between  the  parties  a  judgment  unpaid 
remains  in  force  notwithstanding  the  expiration  of  its  lien. 
There  is  no  affirmative  presumption  of  payment  until  after  the 
lapse  of  twenty  years,  though  after  a  certain  length  of  time,  fixed 
by  the  act  of  April  16,  1845,  P.  L.  538,  at  five  years,  the  law  as- 
sumes that  the  defendant  may  have  a  valid  reason  against  an 
execution,  and,  therefore,  requires  that  he  shall  have  an  oppor- 
tunity to  show  it  before  his  land  is  seized.  This  provision,  how- 
ever, is  for  the  benefit  of  the  debtor,  and  if  he  refuses  or  neglects 
to  take  advantage  of  it,  no  one  else  can."  And  an  execution  is- 
sued on  a  transcript  of  a  justice  without  a  previous  execution  be- 
fore the  justice  and  a  return  of  nulla  bona  is  not  void  but  void- 
able ;  it  is  an  irregularity  of  which  the  defendant  alone  can  take 
advantage.''^ 

The  line  of  distinction  has  not  been  accurately  drawn,  as  to 
all  the  cases  in  which  the  process  is  merely  erroneous  and  those 
where  it  is  an  absolute  nullity;  and  perhaps  each  case  must  de- 
pend in  some  measure  upon  its  own  circumstances.'"*  In  general, 
it  may  be  said,  that  an  execution  is  void,  when  the  court  whence 
it  issued  had  no  jurisdiction  ;"'*  or  where  it  is  issued  against  the 

328  Day  V.  Sharp,  4  Wh.  341. 

329  Stewart  v.  Stocker,  13  S.  &  R.  204. 
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335  See  Keeler  v.  Neal,  2  W.  426;  Frick  v.  Kitchen,  4  W.  &  S.  31 ; 
Hallowell  y.  Williams,  4  Pa.  339 ;  Commonwealth  v.  Magee,  8  S.  &  R.  246. 
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positive  command  of  the  law,  as  a  ca.  sa.  against  a  defendant 
who  has  estate  sufficient  ;^^®  or  is  issued  against  a  party  not  lia- 
ble;''''  or  is  such  as  the  judgment  does  not  warrant,  as  a  ca. 
sa.  against  an  administrator;'^*  or  where  there  is  no  judgment 
at  all,  or  the  judgment  has  since  been  vacated  for  irregularity.^'' 
Executions  are  merely  voidable,  which  are  defective  in  form,  as 
where  the  recitals  in  the  writ  are  incorrect,'*"  or  where  there  is 
an  omission  in  an  alias  to  recite  the  proceedings  under  the  former 
writ.'*^  If  the  writ  issue  for  a  larger  amount  than  is  due,  it  is 
not  void,  but  the  court  will  rectify  the  error  on  the  distribu- 
tion;'*^ so,  an  execution  issued  before  the  expiration  of  the  stay, 
is  not  void,  though  it  is  irregular,  and  will  be  set  aside  on  mo- 
tion ;'*'  so,  an  execution  issued  after  the  expiration  of  a  year  and 
a  day,  without  a  scire  facias,  is  only  voidable;'**  so,  if  issued 
after  the  defendant's  death,  without  substituting  his  personal 
representative.'*®  And  where,  after  the  death  of  the  plaintiff, 
an  execution  issued  in  the  name  of  his  executors,  without  a  sug- 
gestion of  the  death  and  substitution  of  the  executors,  the  su- 
preme court  remitted  the  record,  with  directions  to  permit 
plaintiffs  to  make  the  suggestion  and  substitution  nunc  pro 
tunc.'*"  And,  prior  to  the  act  of  1834,  an  execution  issued  after 
the  defendant's  death  against  land  bound  by  the  judgment,  with- 
out notice  to  the  heirs,  was  held  not  to  be  void,  but  merely  void- 
able;'*'' though,  since  the  passage  of  that  act,  such  execution 
would  probably  be  held  void,  as  being  against  the  positive  com- 
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mand  of  the  law.  Writs  which  are  erroneous  are  not  void,  but 
voidable  ;'*'  as  an  alias  issued  whilst  the  former  writ  is  outstand- 
ing,'*' but  only  the  defendant  can  take  advantage  of  such  ir- 
regularity.'^" 

In  respect  to  the  effect  of  the  writ,  there  is  a  difference  be- 
tween writs  which  are  erroneous,  and  those  which  are  issued  ir- 
regularly and  by  the  fault  of  the  party.''^  As  we  have  just  seen, 
the  plaintiff  is  liable  in  trespass  for  issuing  an  irregular  and  void 
writ;  but  not  if  the  writ  be  merely  erroneous;  and  at  common 
law,  process  void  for  want  of  jurisdiction  in  the  court,  would 
render  the  officer  who  executed  it  liable  in  trespass ;'''  but  this  is 
remedied  by  statute,  as  to  constables.'*'  So,  a  sale  under  a  void 
writ  passes  no  title  to  the  land  sold ;  though  it  is  otherwise,  if  the 
writ  were  merely  voidable;'**  again,  a  void  writ  is  incurably  de- 
fective, but  if  it  be  merely  voidable,  the  defect  may  be  cured  by 
acts  of  the  defendant,  which  estop  him  from  contesting  its  valid- 
ity,"" and  sometimes  by  his  delay  in  raising  the  question.  The 
proper  mode  of  contesting  a  voidable  writ,  is  by  applying  to  the 
court  to  set  it  aside. 

gg.    Lost  executions. 

Where,  after  levy,  but  before  the  sale,  the  fi.  fa.  was  destroyed 
by  accident,  the  court  granted  permission  to  make  out  a  new 
fi.  fa.,  to  be  delivered  to  the  sheriff."*'  So,  where  a  testatum  fi. 
fa.  was  executed  by  the  sheriff  of  the  county  to  which  it  was  di- 
rected, who  indorsed  his  return  on  it,  and  placed  it  in  the  post- 
office,  addressed  to  the  prothonotary  of  the  court  whence  it  is- 
sued, but  it  was  not  received,  the  court  ordered  a  duplicate  writ 
to  issue  nunc  pro  tunc.'*'  Where  the  writ  is  lost,  after  a  sale 
of  land  under  it,  and  the  acknowledgment  of  the  sheriff's  deed, 
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the  recitals  in  the  deed,  duly  attested  by  the  prothonotary,  will 
be  evidence  of  the  facts  therein  set  forth,  in  the  same  manner  as 
the  original  records  would  be,  if  produced. *°*  And  where  the 
vend.  exp.  has  been  lost,  but  there  is  evidence  from  the  docket 
entries  and  aliunde,  that  several  lots,  as  numbered  on  a  plan,  were 
sold  under  it,  the  deed  may  be  used  as  evidence  to  identify  the 
lots  sold  to  particular  individuals. '°°  It  is  settled  that  docket  en- 
tries are  admissible  in  evidence  where  the  writs  are  lost.*"" 

100.    Reversal  of  judgment. 

By  the  9th  section  of  the  act  of  1705,*°^  the  purchaser  is  pro- 
tected, in  the  event  of  a  reversal  of  the  judgment  under  which 
the  sale  took  place,  even  where  the  judgment  was  totally  void  f" 
but  not  where  the  sale  was  made  under  void  process.'"^  This 
section  is  agreeable  to  the  common  law;^°*  and  it  makes  no  dif- 
ference whether  the  reversal  is  for  matter  of  fact  or  of  law;'°* 
nor  whether  the  plaintiff  or  a  stranger  is  the  purchaser.'"*  In 
case  of  reversal,  the  act  provides  that  none  of  the  lands,  tene- 
ments or  hereditaments  so  sold  shall  be  restored,  nor  the  sale  or 
delivery  thereof  avoided,  but  restitution  shall  be  made  only  of  the 
money  or  price  for  which  the  same  shall  be  sold.  So,  where 
judgment  is  reversed,  the  court  will  award  restitution  of  moneys, 
which  have  been  made  on  the  execution  against  personal  prop- 
gj-^y  S67  j(^jj^  when  an  execution  is  issued  and  land  is  sold  pend- 
ing an  appeal  that  is  not  a  supersedas,  and  the  judgment  is  re- 
versed, and  on  a  subsequent  trial  a  smaller  sum  is  recovered,  an 
action  of  assumpsit  will  lie  to  recover  the  difference.'** 
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VI.    Powers  and  Duties  of  the  Officer, 
loi.    Of  the  proper  officer. (h) 

The  proper  officer  to  execute  the  writ,  is  the  sheriff  of  the 
county  in  which  it  issues.*"*  If  the  sheriff  be  himself  a  party,  he 
cannot  execute  it  ;^°'  and  in  actions  against  the  sheriff's  sureties, 
for  damages,  on  account  of  his  official  acts,  or  in  any  other  ac- 
tions, wherein  any  one  of  them  happens  to  be  defend- 
ant, the  process  ought  not  to  be  intrusted  to  the  sher- 
iff;''^ and  so,  if  there  be  any  just  cause  of  objection  to 
him,  from  his  situation  with  regard  to  the  defendant.  In  such 
cases,  as  well  as  when  the  office  of  sheriff  is  vacant,  the  writ 
niay,  upon  suggestion  to  the  prothonotary,  be  directed  to  the  cor- 
oner, who,  in  such  case,  has  the  powers,  and  is  subjected  to  the 
liabilities,  of  the  sheriff.'^^  Although  no  just  cause  exist  for 
passing  by  the  sheriff,  the  writ  is  not  void,  and  the  coroner,  at  his 
peril,  must  execute  all  process  directed  to  him  by  a  court  having 
jurisdiction;  it  is  not  for  him  to  object,  that  the  direction  is  er- 
roneous.*'* If  there  be  no  coroner  in  commission,  any  constable 
of  the  county  may  serve  the  process.*'*  The  constable  is  the 
ministerial  officer  of  aldermen's  and  justices'  courts,  and  the 
marshal  of  the  federal  courts ;  their  powers  and  duties  being  sim- 
ilar to  those  of  the  sheriff.  Where  the  marshal  or  his  deputy  is 
a  party,  the  writ  may  be  directed  to  and  executed  by  such  disin- 
terested person  as  the  court  or  any  judge  thereof  may  appoint  ;*'° 
and,  in  case  of  the  death  of  the  marshal,  his  deputy  shall  con- 
tinue in  office,  unless  specially  removed,  and  execute  writs  in  the 
name  of  the  deceased  marshal,  until  a  successor  is  appointed.*'* 

When  an  execution  creditor  issues  an  execution  and  puts  it  in 
the  hands  of  the  sheriff  who  claims  the  debtor's  property,  it  is 
not  the  duty  of  such  creditor  to  find  out  whether  the  sheriff  has 
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an  interest  in  the  property,  and  if  he  has,  cause  the  execution  to 
be  directed  to  the  coroner.'^'  Again,  when  the  garnishee  in  an 
attachment  execution  is  the  sheriff  against  whom  the  defendant 
in  the  attachment  had  previously  recovered  judgment  for  the 
neglect  of  his  official  duties,  the  coroner  is  the  proper  officer  to 
receive  the  execution  and  also  notice  of  an  exemption,  if  one  is 
claimed,  by  the  defendants.^"  A  justice  of  the  peace  may  de- 
termine who  is  the  proper  officer  to  execute  a  writ  of  execution, 
and  where  it  is  directed  to  a  particular  constable  it  cannot  be  ex- 
ecuted by  any  other  unless  deputed  by  him.^^* 

102.    Service  of  process  after  expiration  of  term. 

If  the  sheriff's  term  expire,  after  the  writ  is  placed  in  his 
hands,  and  biefore  it  is  executed,  he  must  turn  it  over  to  his  suc- 
cessor: this  need  not  be  done  in  writing;  the  duties  of  the  old 
sheriff  cease  by  mere  tradition  of  the  writs.'*"  But,  after  a  levy 
under  a  fi.  fa.,  the  sheriff  must  go  on  to  sell  the  goods,  notwith- 
standing the  expiration  of  his  term  of  office  f^^  and,  in  case'  of 
real  estate,  it  seems,  that,  if  the  sheriff  go  out  of  office,  after  ex- 
ecuting a  deed,  he  may  acknowledge  it.'*^  Where  the  sheriff 
dies,  after  depositing  in  bank,  to  his  account  as  sheriff,  the  money 
made  on  an  execution,  his  successor  in  office  is  the  proper  party 
to  demand  and  receive  the  money  from  the  bank ;  and  the  proper 
course  is,  to  rule  him  to  pay  it  into  court  or  to  the  plaintiff; 
outside  parties,  who  are  not,  by  legal  process,  official  position,  or 
otherwise,  in  court  and  subject  to  its  jurisdiction,  are  to  be  acted 
upon  only  by  the  ordinary  process  of  law ;  the  bank,  in  such  case, 
is  such  an  outside  party,  and  a  rule  upon  it  to  pay  the  money 
into  court,  is  null  and  void,  for  want  of  jurisdiction,  and  might 
be  restrained  by  injunction,  or  reversed  upon  appeal,  or  disre- 
garded as  incapable  of  execution.'*^    And,  it  would  seem,  that  an 

377  Henry  v.  Commonwealth,  107  Pa.  361. 

378  Uhrich  v.  Gockley,  2  Dist.  350. 
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381  Spang  V.  Commonwealth,  12  Pa.  360.  The  act  of  18  March,  1875, 
P.  L,.  27,  4  Purd.  §45,  p.  4392,  provides  that  out-going  sheriffs  who  are  paid 
by  salary  (as  in  Philadelphia)  shall  hand  over  to  their  successors  in  of- 
fice, all  unfinished  and  unexecuted  writs  and  process  whatsoever;  and  it 
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ofificer  whose  official  term  has  expired,  is  equally  beyond  the 
summary  jurisdiction  of  the  court  ;^'*  but  an  exception  to  this 
principle,  is  created  by  the  28th  section  of  the  act  of  i6th  June, 
1836,  which  gives  to  the  courts  power  to  make  rules  on  sheriffs 
and  coroners,  for  the  return  of  all  process  in  their  hands,  and 
for  the  payment  of  money,  or  delivery  of  any  article  of  value 
in  their  possession,  according  to  their  respective  duties,  and  ex- 
tends this  power  to  include  former  sheriffs  and  coroners,  if  ap- 
plication be  made  for  the  purpose,  within  two  years  after  the 
termination  of  their  offices,  respectively.'*' 

The  fact  that  a  levy  has  been  made  by  his  predecessor  in  office 
constitutes  no  justification  or  excuse  to  a  sheriff  for  enforcing  the 
levy  by  advertising  and  selling  a  wife's  property  on  an  execution 
against  her  husband,  especially  if  he  has  received  written  notice 
of  the  wife's  title."'*  And  if  he  regards  the  notice,  and  proceeds 
to  advertise  and  sell  the  goods  to  a  stranger  to  the  execution,  he 
renders  himself  liable  to  an  action  of  trespass  whether  or  not 
there  has  been  a  manual  seizure  or  removal  of  the  property  by 
him.'*^  Furthermore  his  return  of  the  writ,  that  he  has  effected 
the  sale,  is  conclusive  on  him.'*' 

A  sheriff  who  hands  over  to  his  successor  in  office  an  unex- 
ecuted writ  is  not  liable  for  the  subsequent  storage  of  the  levied 
goods.'''  A  levy  made  by  a  predecessor  in  office  is  no  justifica- 
tion to  a  sheriff  for  enforcing  it  by  selling  the  property  of  a  wife 
on  an  execution  against  her  husband  after  he  has  received  notice 
from  her  of  her  title.'"" 

103.    Distringas. 

When  a  sheriff  goes  out  of  office,  after  returning  that  he  has 
levied,  but  that  the  goods  remain  in  his  hands,  for  want  of  buy- 
ers, instead  of  suing  out  a  venditioni  exponas,  the  plaintiff  may 
have  a  distringas  nuper  vice-comitem,  directed  to  the  present 
sheriff,  commanding  him  to  distrain  the  late  sheriff,  to  sell  the 
goods.'*^    The  former  sheriflf  must  thereupon  sell  the  goods,  and 

384  See  Aurentz  v.  Porter,  48  Pa.  335. 

385  P.  L.  794,  I  Purd.  §6,  p.  637. 

386  Freeman  v.  Apple,  99  Pa.  261. 
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pay  over  the  money,  otherwise,  he  will  forfeit  issues  to  the 
amount  of  the  debt.'*^  On  an  alias  distringas  against  the  former 
sheriff  for  not  selling  goods  on  a  venditioni  exponas,  the  court 
ordered  the  issues  to  be  increased  to  the  amount  of  the  debt,  and 
costs  subsequently  incurred.^**  A  distringas  directed  to  the  cor- 
oner, will  lie  against  a  sheriff  whilst  in  office,  to  compel  a  sale 
of  goods  levied  on ;  but  where  the  goods  levied  on  had  been  taken 
out  of  the  hands  of  the  sheriff,  by  virtue  of  a  replevin,  the  court, 
in  consideration  of  the  circumstances,  quashed  the  distringas.'** 
The  court  out  of  which  any  writ  of  distringas  vice-comitem,  or 
distringas  nuper  vice-comitem,  or  other  writ  of  distringas  pro- 
ceeds, may,  by  a  rule  for  that  purpose  made,  order  and  direct  that 
the  issues  levied  from  time  to  time,  shall  be  sold,  and  the  pro- 
ceeds applied  in  the  first  instance,  to  pay  the  plaintiff's  costs  to  be 
allowed  by  the  court  at  their  discretion,  and  the  remainder  of  the 
proceeds  to  be  paid  into  court,  to  be  retained  until  the  defendant 
appears,  or  the  other  purpose  of  the  writ  is  answered,  or  to  be 
rendered  to  the  plaintiff  for  his  debt,  damages  and  costs  when 
ascertained;  provided  that  where  the  purpose  of  the  writ  is  an- 
swered, the  issues  shall  be  returned,  or  if  sold,  what  remains  of 
the  proceeds  shall  be  returned  to  the  party  distrained  upon.^'" 

A  writ  of  distringas  nuper  vice-comitem  can  only  issue  after  a 
return  of  seizing  goods  to  the  value,  for  it  might  transpire  that 
on  a  return  of  the  seizure  the  sheriff  would  be  deprived  of  the 
convenient  time  for  sale  which  the  law  allows  him,  and  that  a 
venditioni  exponas  should  go  out.  Or,  if  no  levy  has  been  made, 
or  a  levy  on  specific  chattels  only,  it  would  be  impossible  to  liqui- 
date the  issues,  toties  quoties,  which  is  the  extent  of  the  sheriff's 
liability.  In  rendering  this  decision  Judge  Wheaton  remarks 
that  we  do  not  recall  a  report  of  the  issuance  of  such  a  writ  since 
the  year  before  George  Washington's  inauguration.'"* 

104.    Authority  of  sheriff. (i) 

The  authority  of  the  sheriff  is,  as  a  general  rule,  confined  to 
his  own  county,  and  he  cannot  go  beyond  its  boundaries  for  the 

i    2  Vale  4680,  4686. 
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purpose  of  executing  a  writ  of  execution.^"'  An  exception  to  this 
rule  is  allowed,  ex  necessitate,  in  the  case  of  execution  against  a 
tract  of  land  which  lies  in  more  than  one  country,  as  will  be  here- 
after explained.^"^  And  in  the  case  of  an  escape,  he  may,  on 
fresh  pursuit,  retake  the  prisoner  in  another  county.^"'  This  lim- 
itation of  the  sheriff's  authority  to  his  own  bailiwick  is,  in  some 
cases  the  occasion  of  great  inconveniences,  which  may,  however, 
generally  be  overcome  by  means  of  testatum  writs  of  execution, 
hereafter  to  be  explained.*""  But,  under  a  testatum  capias,  he 
cannot  carry  Ae  defendant  out  of  his  bailiwick  to  the  county 
whence  the  writ  issued.*"^  The  authority  of  the  officer  within  his 
bailiwick  is  limited  as  to  writs  of  execution;  he  may  enter  the 
house  of  the  defendant,  when  the  outer  door  is  open,  in  order  to 
take  the  goods  of  the  defendant;  but  he  cannot  break  open  the 
door  of  a  dwelling  house;  it  is  even  said  that  he  cannot  open  a 
latch.*"^  In  executing  a  writ  of  replevin,  however,  the  sheriff 
may  break  open  an  outer  door  or  enter  by  unusual  ways.*"'  The 
privilege  of  a  man's  house  also  extends  only  to  the  owner,  it  will 
not  protect  the  house  of  a  third  person  in  which  the  goods  of  the 
defendant  are;  and  in  such  case,  if  the  owner  of  the  house  re- 
fuse to  deliver  the  defendant's  goods,  upon  request  of  the  sheriff, 
he  may  break  open  the  house;  and  the  privilege  only  applies  to 
dwelling  houses,  so  that  a  barn  or  storehouse  of  the  defendant 
may  be  broken  open.*"*  When  the  officer  is  once  inside  the 
house,  he  may  break  open  inner  doors  or  trunks,  in  order  to 
come  at  the  goods,  and  this,  even  without  previously  demanding 
entrance.*"®     A  levy,  like  a  distress,  may  be  made  through  an 

397  After  the  division  of  a  county,  the  sheriflf  of  the  old  county  has  no 
authority  to  sell  lands  lying  in  the  new  one,  though  the  judgment  be  a 
hen  thereon;  the  plaintiff  must  take  a  testatum  to  the  sheriff  of  the  new 
county.  King  v.  Cartee,  i  Pa.  147.  Otherwise,  if  there  be  a  saving  of 
pending  suits.    Ulshafer  v.  Stewart,  71  Pa.  170. 
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open  window.*""  Under  a  fi.  fa.  against  the  goods  of  an  intestate, 
the  officer  may  enter  the  house  of  the  administrator,  in  order  to 
search  for  such  goods;*"'  but  should  he  then  proceed  to  levy  on 
the  goods  of  the  administrator,  from  whom  nothing  is  due,  this 
will  render  him  a  trespasser  ab  initio.*"*  The  extent  of  the  sher- 
iff's authority,  under  writs  of  execution,  will  be  considered  more 
in  detail,  when  we  come  to  treat  of  the  different  writs  separately. 

A  sheriff  has  no  authority  to  seize  goods  in  the  possession  of  a 
receiver  with  notice  of  his  appointment,  unless  the  writ  be  issued 
by  special  leave  of  the  court,  even  though  the  plaintiff's  title  be 
paramount  to  that  of  the  receiver.*"^ 

A  return  that  the  property  was  struck  down  to  A.,  for  B., 
creates  no  liability  on  which  the  sheriff  can  maintain  an  action 
for  the  purchase  money  against  B.,  and  the  refusal  of  the  court 
to  strike  off  the  return,  is,  at  most,  no  more  than  an  affirmance 
of  the  legal  liability  of  A.*^"  If  the  sheriff  sell  stock  on  execu- 
tion he  is  not  bound  to  transfer  it  on  the  books  of  the  company; 
the  record  is  sufficient  evidence  of  the  title  of  his  vendee.*^^  A 
sheriff  who  has  legally  levied  on  property  bound  by  a  lien,  has 
a  right  to  discharge  it,  in  order  to  get  possession;  for  his  writ 
gives  him  every  implied  power  which  may  be  necessary  to  the 
execution  of  it.*^^  A  sheriff's  officer  has  no  right,  when  exe- 
cuting a  writ  of  habere  facias  possessionem,  to  qualify  the  legal 
effect  of  his  act,  by  any  declaration  he  may  make  to  the  parties.*" 

105.    Liability  of  sheriff,  (j) 

The  sheriff  is  liable  for  neglect  and  misconduct  in  the  execu- 
tion of  the  writ,  to  the  party  injured  thereby,  whether  plaintiff, 
defendant,  or  a  stranger  to  the  suit.  In  this  state  he  is  answer- 
able, for  all  civil  purposes,  for  the  conduct  of  his  deputy,  whether 
he  recognize  and  adopt  his  acts  or  not  ;*^*  and  in  an  action  against 
the  sheriff,  for  the  misconduct  of  his  officer,  in  the  execution  of 
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a  writ,  it  is  not  necessary  to  show  a  particular  warrant  to  the 
officer;  proof  of  general  privity  is  sufficient;*^"  and  exemplary 
damages  may  be  given  against  the  sheriff,  for  the  misconduct 
of  his  deputy.*^*  So,  he  is  answerable  for  the  conduct 
of  his  deputy,  in  taking  the  goods  of  a  stranger,  although  the 
deputation  was  a  special  one,  to  execute  the  fi.  fa.,  at  the  risk  of 
the  plaintiff  in  the  writ.*^^  He  is  liable  for  the  penalty,  for  the 
extortation  of  his  deputy.*^' 

A  wrongful  levy  by  the  sheriff  is  a  trespass,  nor  is  a  sale  need- 
ful to  consummate  the  wrong.*^*  He  may  even  be  thus  liable 
though  he  has  not  actually  taken  them.*^"  But  he  does  not  be- 
come a  trespasser  by  levying  on  and  selling  property  subject  to 
a  statutory  lien.  In  such  a  case  the  lien  plaintiff  should  look  to 
the  fund  realized  by  the  sale.*"^  He  is  liable  to  an  attacking 
creditor  for  a  mistake  in  attaching  an  exemption  claim  to  the 
wrong  writ;*'"  also  to  an  injured  party  for  a  false  return;*^*  or 
for  levying  on  an  agent's  property  for  a  debt  of  his  principal.*^* 
But  he  is  not  liable  for  interest  on  money  in  his  possession  which 
he  has  been  restrained  from  paying  over  by  rule  of  court,  even 
though  another  may  be  liable  to  him  for  interest  thereon.*^" 

Again,  when  a  constable  seizes  goods  in  attachment  under  the 
act  of  1842,*^°  on  which  the  sheriff  levies,  withdrawing  it  in  the 
constable's  presence,  on  notice  to  the  sheriff  by  the  plaintiff  in  the 
execution  not  to  sell,  the  sheriff  is  not  liable  to  the  plaintiff  for 
not  formally  transferring  the  goods  to  the  constable.*^^  A  sher- 
iff who  neglects  to  proceed  with  an  execution  until  the  goods  are 
eloigned  is  liable  to  the  plaintiff  in  the  execution,  though  the 
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plaintiff  had  not  issued  a  venditioni  exponas.*^'  And  if  no  levy 
be  made  on  the  first  execution  and  the  property  be  sold  under 
another  one,  the  money  made  must  be  appropriated  to  the  second 
writ,  leaving  the  first  execution  creditor  to  an  action  against 
the  sheriff  for  redress.*^'  Again,  if  a  purchaser  at  a  sheriff's 
sale  fails  to  pay  his  bid,  the  sheriff  is  liable  to  any  execution 
creditor  who  is  injured  by  the  delay  if  he  fails  to  resell  before  the 
return  day  of  the  writ.*'"  A  sheriff  who  appropriates  the  pro- 
ceeds of  a  sale  without  applying  them  to  proper  prior  charges, 
like  a  legacy,  is  liable  in  assumpsit  to  the  legatee.*'^ 

A  sheriff  who  exercises  care  in  accepting  a  claim  property 
bond  with  sureties  is  not  personally  liable  to  the  plaintiff  in 
replevin  if  the  sureties  are  insolvent  at  the  time  judgment  is 
given  for  the  plaintiff.*'^  But  a  sheriff  who,  without  notice  to 
the  plaintiff,  improperly  allows  a  claim  of  exemption  made  by  the 
defendant,  is  responsible  to  the  party  injured,  though  the  writ  do 
not  inform  him  of  the  nature  of  the  action.*^'  A  sheriff  can  be 
enjoined  from  selling  fixtures  as  realty.*'*  And  he  may  be  sued 
in  any  county  for  a  misfeasance  in  office.*" 

106.    Bond.(k) 

The  act  of  1834  provides  that  every  sheriff,  before  he  shall 
be  commissioned  or  execute  any  of  the  duties  of  his  office,  shall 
give  a  recognizance  and  bond  to  the  commonwealth,  in  a  sum 
fixed  by  law,  conditioned  for  the  faithful  performance  of  the 
trusts  and  duties  of  his  office.*'*  The  coroner  is  required,  by 
the  same  act,  to  give  a  bond  and  recognizance  in  one-fourth  the 
amount  required  from  the  sheriff  of  the  county.  It  appears  to 
have  been  the  intention  of  the  legislature,  to  give  the  community 
security  for  redress  against  the  sheriff,  in  all  cases  of  injury  re- 
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436  Act  IS  April,  1834,  §62,  P.  L.  547.  4  Purd.  §2,  p.  4379.  The  amount 
of  the  sheriff's  bond  and  recognizance  is  regulated  by  the  act  21  April, 
1876,  P.  L.  46,  4  Purd.  §4,  p.  4379- 
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ceived  by  his  official  misconduct.*^^  The  recognizance  binds  the 
estate  of  the  obligors,  as  effectually  as  a  judgment;*''  its  lien 
was  formerly  unlimited,  both  in  duration  and  extent;*'*  but  it 
now  expires,  after  ten  years  from  the  date  of  the  recognizance,**" 
except  in  Philadelphia,  where  the  limitation  is  five  years.**^  The 
mode  of  proceeding  against  the  sheriff  and  his  sureties,  upon 
their  official  bond  and  recognizance,  will  be  explained  hereafter. 

107.     Liability  to  plaintiff. 

The  sheriff  is  liable  to  the  plaintiff  for  not  executing  a  fi.  fa., 
though  the  latter  has  taken  a  collateral,  having  time  to  run;**^ 
but  not,  if  the  writ  has  been  stayed  by  order  of  a  judge ;  and  it  is 
no  part  of  his  duty  to  notify  the  plaintiff  of  the  receipt  of  such 
order.**'  If  the  sheriff  refuse  to  levy  on  the  defendant's  goods, 
an  action  may  be  supported  against  him  on  his  official  bond,  be- 
fore the  return  of  the  writ;***  or,  if,  after  such  refusal  to  levy, 
he  return  "nulla  bona,"  he  is  liable  in  an  action  for  false  return, 
for  nominal  damages  at  least,  and  beyond  that,  for  all  damages 
actually  suffered  by  the  plaintiff  in  the  execution,  by  reason  of 
his  refusal ;  the  measure  of  damages  is,  however,  not  the  amount 
of  the  execution ;  for  there  may  have  been  other  previous  execu- 
tions in  the  sheriff's  hands,  which  would  have  taken  all  the  pro- 
ceeds, even  if  the  levy  had  been  made  according  to  the  instruc- 
tions.**' And  if  the  delay  be  occasioned  by  the  default  or  inter- 
ference of  the  plaintiff,  and  the  injury  is  not  solely  chargeable  on 
the  sheriff,  the  damages  may  be  nominal;**^  but  if  the  plaintiff 
has  not  been  actually  aggrieved,  he  is  not  entitled  to  even  nom- 

437  Act  of  1834,  §67,  P.  L.  550,  I  Purd.  §2,  p.  758;  Carmack  v.  Com- 
monwealth, 5  Binn.  i8g. 

438  Act  of  1834,  §74,  P.  L.  550,  I  Purd.  §7,  p.  759. 

439  Snyder  v.  Commonwealth,  3  P.  &  W.  286. 

440  Act  3  April,  i860,  P.  L-  650,  4  Purd.  §15,  p.  4385. 

441  Act  13  April,  1868,  P.  L.  948,  4  Purd.  §16,  p.  4385. 

442  Bank  of  Pennsylvania  v.  Potius,  id  W.  148. 

443  Commonwealth  v.  Magee,  8  Pa.  240.  And  see  Frick  v.  Kitchen, 
4  W.  &  S.  30. 

444  Shannon  v.  Commonwealth,  8  S.  &  R.  450.  The  measure  of  dam- 
ages is  the  value  of  the  goods,  if  this  do  not  equal  the  amount  of  the 
debt.    Corson  v.  Hunt,  14  Pa.  510.^ 

445  Forsyth  v.  Dickson,  i  Grant  26;  Hamner  v.  Griffith,  I  Grant  193; 
Commonwealth  v.  Contner,  18  Pa.  439,  s.  c.  21  Pa.  266. 

446  Dorrance  v.  Commonwealth,  13  Pa.  160. 
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inal  damages.*"  So,  where  a  writ  is  irregular — as,  where  a  jus- 
tice issues  an  execution  on  a  judgment  of  another  justice,  who 
was  temporarily  absent — the  constable  is  not  bound  to  execute 
it,  and  is  not  liable  in  damages  for  a  refusal  to  do  so.**^  Where 
an  execution  is  postponed,  because  the  goods  levied  on  were  not 
in  the  power  or  view  of  the  sheriff,  but  were  several  miles  distant, 
the  sheriff  is  liable  to  the  execution  creditor  for  the  amount  real- 
ized by  the  preferred  execution,  which  was  properly  levied.**' 
The  issue  of  an  alias,  does  not  release  the  sheriff  from  liability, 
incurred  at  the  return  of  the  former  execution;  nor  does  the 
subsequent  granting  of  a  rule  to  show  cause  why  the  judgment 
should  not  be  opened.*'" 

In  trespass  by  a  married  woman  against  the  sheriff  for  selling 
her  goods  under  an  execution  against  her  husband,  the  burden  is 
on  her  to  establish  by  satisfactory  evidence  that  they  had  been 
bought  for  her  and  paid  with  money  from  her  separate  estate.*'^ 
If  they  were  bought  in  at  a  sheriff's  sale  by  some  one  for  her, 
she  can  recover  only  the  amount  paid;  if  not  bought  in  with  her 
money,  she  is  entitled  to  the  value  of  the  property.*"^ 

108.    Indemnity.  ( 1 ) 

The  sheriff,  under  the  writ  of  fi.  fa.,  is  bound,  at  his  peril,  to 
take  only  the  goods  of  the  defendant;  he  is,  therefore,  a  tres- 
passer, if  he  take  the  goods  of  a  third  person,  though  the  plain- 
tiff inform  him  they  are  the  defendant's  property.*'^  On  the 
other  hand,  if  he  refuse  to  levy,  and  return  the  writ  nulla  bona, 
he  is  liable  to  the  plaintiff.*'*  In  such  case,  the  sheriff  may,  for 
his  own  protection,  either  demand  indemnity  from  the  plaintiff, 
and  apply  to  the  court  for  a  rule,  staying  proceedings,  and  en- 
larging the  time  for  him  to  make  his  return,  until  indemnity  be 

1    2  Vale  4720. 

447  Commonwealth  v.  Contner,  i8  Pa.  439;  Levy  v.  Hale,  8  C.  B.  (N. 
S.)  881. 

448  Eberle  v.  Medara,  2  Phila.  284. 

449  Linton  V.  Commonwealth,  46  Pa.  294. 

450  Myers  v.  Commonwealth,  2  W.  &  S.  60;  Evans  v.  Boggs,  2  W.  & 
S.  229. 

451  Diehl  V.  Peterson,  127  Pa.  65. 

452  Rogers  v.  McDowell,  134  Pa.  424.  See  Kline  v.  McCandless,  139 
Pa.  223 ;  Rogers  v.  Fales,  S  Pa.  154 ;  Hyde  v.  Kiehl,  183  Pa.  414. 

453  2  Bac.  Abr.  715;  Farr  v.  Newman,  4  T.  R.  633;  Miller  v.  Common- 
wealth, S  Pa.  294;  Dornin  v.  McCandliss,  146  Pa.  344. 

454  Nagle  V.  Stroh,  4  W.  125. 
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given;  or,  if  he  has  actually  levied  on  the  goods,  before  the 
claim  was  made,  he  may  take  out  a  rule,  under  the  sheriff's 
interpleader  act,  and  require  the  claimant  to  establish  his  al- 
leged title  before  a  jury.  But  it  is  his  duty,  on  being  indemnified 
by  the  plaintiff,  to  sell  the  goods  levied  on,  or,  if  they  be  claimed 
by  others,  to  apply  for  an  interpleader ;  it  is  irregular  and  unwar- 
rantable to  return  that  the  property  was  claimed  by  others,  who 
had  given  bond.*^°  Of  course  a  sheriff  should  act  in  good  faith 
when  taking  a  bond  to  indemnify  himself  against  liability  for 
proceeding  with  an  execution.  It  is  a  fraud,  therefore,  if  at  the 
time  of  executing  it  he  had  exclusive  information  concerning  the 
levied  goods,  which  he  withheld  from  the  execution  creditor.*"* 

A  sheriff  who  brings  suit  on  an  indemnity  bond  to  recover  the 
amount  of  a  judgment  obtained  for  executing  the  obligor's  writ, 
is  not  entitled  to  recover  interest  on  the  costs  of  the  judgment 
against  him,  without  proving  that  he  has  paid  the  costs.*""  A 
sheriff  cannot  be  required  by  the  defendant  in  replevin,  except 
in  case  of  replevin  of  distress  for  rent,  to  take  or  assign  a  bond 
from  the  plaintiff,  and  he  is  not  liable  if  he  takes  a  bond 
with  insufficient  sureties.*""  But  even  if  he  had  no  right  to  re- 
quire a  bond,  it  may  be  enforced  according  to  its  terms.*" 

The  sheriff  has,  at  common  law,  a  right  to  indemnity  before 
seizing  goods  on  a  fieri  facias,  in  which  the  property  of  the  de- 
fendant is  disputed;  and  a  refusal  to  indemnify,  in  a  case  where 
it  might  reasonably  be  demanded  by  the  sheriff,  would  be  a  justi- 
fication in  an  action  for  a  false  return  ;*°'  and  this  right  to  indem- 
nity applies  to  seizures  under  a  foreign  attachment  or  attachment 
execution  ;*""  but  not  to  a  levy  on  real  estate.*'^     The  proper 

455  Connelly  v.  Walker,  43  Pa.  449. 
45Sa    Miller  v.  Hottenstein,  i  Wood.  236. 

456  Miller  v.  Hottenstein,  i  Wood.  236. 

457  Clawson  v.  Seavor,  23  C.  C.  257. 

458  Clemraent  v.  Courtright,  9  Super.  Ct.  45. 

459  See  Spangler  v.  Commonwealth,  16  S.  &  R.  68;  Corson  v.  Hunt, 
14  Pa.  510.  He  has  a  right  to  require  that  the  sureties  in  a  bond  of  in- 
demnity be  residents  of  his  county.     Commonwealth  v.  Vandyke,  14  Pa. 

34- 

460  Shriver  v.  Harbaugh,  37  Pa.  401. 

461  Meyer  v.  Riot,  Dist.  Court,  Phila.,  6  March,  1848.  Motion  by 
sheriff  for  rule  to  stay  proceedings  until  indemnity.  Per  curiam.  This 
is  a  vend.  exp.  levied  upon  real  estate;  and  an  adverse  claimant,  and,  it 
is  said,  possessor  of  the  premises  levied  on,  has  given  the  sheriff  notice 
that  he  will  hold  him  responsible  for  damages  in  levying  upon,  advertising 
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practice,  when  indemnity  is  necessary,  is  for  the  sheriff  to  take 
a  rule  to  stay  proceedings  until  indemnity  be  given,*"^  and  on  the 
suggestion  of  a  reasonable  doubt  the  court  will  always  enlarge 
the  time  for  the  sheriff  to  make  his  return,  until  the  right  be 
tried  between  the  contending  parties,  or  until  one  of  them  has 
given  a  sufficient  indemnity.*^^  An  inquest  of  office  cannot  be 
held  here,  as  in  England;*'*  nor  will  the  court  try  the  property 
in  goods  levied  on,  for  this  would  deprive  the  party  of  his  right 
to  a  jury  trial.*'^  It  has  been  suggested  that  when  the  claim  is  to 
a  part  only  of  the  goods,  the  sheriff  should  make  a  special  return 
that  he  has  levied  on  certain  goods,  some  of  which  he  has  sold, 
and  has  the  money,  in  obedience  to  the  writ ;  and  that,  as  to  the 
residue,  there  had  been  a  claim  of  property  interposed  by  a  third 
person;  if,  after  such  a  return,  a  vend.  exp.  were  to  issue,  with- 
out reasonable  indemnity  having  been  first  tendered  to  the 
sheriff,  the  court  would  set  it  aside.*^* 

Although  the  plaintiff  has  promised  to  furnish  indemnity  be- 
fore the  sale,  yet  the  sheriff  must  demand  it,  or  the  want  of  it 
will  not  excuse  him  if  the  goods  turn  out  to  be  the  property  of 
the  defendant.*^'  There  is  no  implied  promise  of  indemnity  to 
the  sheriff,  on  the  part  of  an  execution  creditor,  where,  through 
accident  or  mistake,  but  not  under  the  special  instructions  of  the 
plaintiff,  the  goods  of  a  stranger  have  been  levied  on;*°^  but  an 
indorsement,  "levy  at  the  risk  of  the  plaintiff,"  is,  perhaps,  an 
agreement  to  indemnify  the  sheriff.*^°  The  execution  of  a  fi.  fa. 
is  one  act,  and,  though  the  indemnity  bond  be  given  after  the 

and  selling  his  property.  The  sheriff,  however,  does  not  take  possession 
of  real  estate,  as  he  does  of  goods  and  chattels,  and  deliver  possession 
to  the  purchaser;  all  he  does  is,  to  sell  the  right,  title  and  interest  of  de- 
fendant. The  practice  of  indemnifying  the  sheriff  has  never  been  extend- 
ed to  such  a  case,  and  we  will  not  make  the  first  precedent.  Motion  re- 
fused. 

462  Keffer  v.  Britt,  Dist.  Court,  Phila.,  19  Feb.,  1848.  See  2  Freeman 
on  Executions,  §§254,  275. 

463  Nagle  V.  Stroh,  4  W.  125. 

464  Spangler  v.  Commonwealth,  16  S.  &  R.  68. 
46s    Young  V.  Taylor,  2  Binn.  228. 

466  Hunt  V.  Hunt,  2  P.  L.  J.  297. 

467  Miller  v.  Commonwealth,  S  Pa.  294;  Dornin  v.  McCandliss,  146 
Pa.  344.  If  however  the  defendant's  ownership  is  not  proved,  the  officer 
is  not  liable.    Ibid. 

468  Fitler  v.  Fossard,  7  Pa.  S40- 

469  Keyser's  Appeal,  13  Pa.  409. 

i7 
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levy,  but  before  the  sale,  yet  the  execution  is  made  after  giving 
the  bond.*'"  When  the  sheriff  has  received,  or  is  tendered  an 
indemnity,  it  is  his  duty  to  proceed,  on  pain  of  being  fixed  or 
attached  for  the  debt;*"  thus,  where  the  liability  of  goods  lev- 
ied on  by  a  constable  was  disputed,  and  the  plaintiff  on  the  day 
of  sale  tendered  a  bond  of  indemnity,  which  the  constable  re- 
jected as  insufficient,  and  the  next  day  the  plaintiff  tendered  ade- 
quate security,  but  the  constable  refused  to  proceed  unless  cer- 
tain designated  security  was  given,- it  was  held,  that  the  officer 
should  have  proceeded,  and  was  liable  for  a  false  return.*'^ 
Where  a  stranger  to  the  writ  claims  a  partnership  interest  in  the 
goods,  and  the  plaintiff  refuses,  upon  request  made,  to  indemnify 
the  sheriff,  he  may  either  return  the  writ  "nulla  bona,"  or  refuse 
to  sell  anything  but  the  interest  of  the  defendant  in  the  goods.*'' 
Where  judgment  in  trespass  against  the  plaintiff  in  the  writ 
and  the  officer  was  obtained  by  a  stranger  claiming  property  in 
the  goods  levied  on,  it  was  held,  that  the  recovery  against  the 
plaintiff  and  the  officer  was  in  the  character  of  joint  trespassers, 
and  the  payment  by  the  plaintiff  of  a  portion  of  this  judgment, 
greater  in  amount  than  the  penalty  of  the  bond  of  indemnity  pre- 
viously given  by  him  to  the  officer,  was  not  a  performance  of 
the  condition  of  the  bond,  but  was  merely  a  payment  to  the 
stranger  for  the  trespass  committed  on  his  property,  and,  there- 
fore, the  officer  having  paid  a  portion  of  the  judgment  in  tres- 
pass, less  in  amount  than  the  penalty  of  the  bond  of  indemnity, 
was  entitled  to  recover  on  the  bond  to  the  amount  of  his  loss.*'* 
Where  the  plaintiff  in  a  second  execution  indemnified  the  sheriff, 
who  thereupon  proceeded  to  sell  the  goods,  the  plaintiff  was  held 
liable  on  his  bond  of  indemnity,  although  the  whole  of  the  pro- 

470  Watmough  v.  Francis,  7  Pa.  206.  But  a  sheriflF  who  has  begun  to 
execute  his  writ,  and  has  incurred  an  obligation  to  the  plaintiff,  cannot 
subsequently  demand  an  indemnity.  Commonwealth  v.  Lelar,  i  Phila. 
173.    He  must  apply  for  an  interpleader. 

471  Watmough  v.  Francis,  7  Pa,.  217;  Corson  v.  Hunt,  14  Pa.  510; 
Welsh  V.  Bell,  32  Pa.  12.  But  he  is  not  absolutely  fixed;  in  an  action 
against  him  for  a  false  return,  he  may  show  that  the  defendant  in  the 
execution  was  not  the  owner  of  the  goods.  Commonwealth  v.  Watmough 
6  Wh.  117;  Commonwealth  v.  Vandyke,  57  Pa.  34;  Dornin  v.  McCandless, 
146  Pa.  344. 

472  Meeker  v.  Sutton,  2  Phila.  288. 

473  Patterson  v.  Anderson,  40  Pa.  359. 

474  Findlay  v.  Hutzell,  29  Pa.  337. 
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ceeds,  being  less  than  the  amount  of  the  first  writ,  were  paid  to 
the  plaintiff  in  the  first.*"  And  where,  in  trespass  against  the 
sheriff  the  execution  plaintiff,  who  had  given  a  bond  of  indem- 
nity, defended  the  suit,  but,  failing  therein,  compromised  for  a 
certain  amount,  part  of  which  he  paid,  and  part  was  collected  of 
the  sheriff,  and  the  latter  then  sued  each  of  the  parties  on  the 
bond,  which  was  joint  and  several,  the  condition  of  the  bond  to 
save  the  sheriff  harmless  was  broken,  when  judgment  was  re- 
covered against  him,  and  he  could  recover  as  damages  the  amount 
he  was  obliged  to  pay,  through  failure  of  the  sureties  to  comply 
with  such  condition ;  and  the  record  of  the  suit  against  the  sheriff 
was  held  admissible  in  evidence  for  him,  in  this  action,  to  show 
the  occurrence  of  the  loss  and  damage,  though  the  surety  de- 
fendant was  not  a  party  to  the  action  of  trespass ;  but  such  rec- 
ord is  not  conclusive  evidence  of  the  amount  of  the  damage,  for 
that  may  have  been  increased  by  the  misconduct  of  the  sheriff.*^** 
109.    Abandonment  of  levy.(m) 

The  sheriff  is  liable  to  the  plaintiff,  if,  after  levying  on  the  de- 
fendant's goods,  he  illegally  withdraw  from  and  surrender  the 
possession  and  make  return  to  that  effect  ;*^^  or  if  he  suffer  the 
goods  levied  on  to  be  eloigned.*^*  The  measure  of  damages 
seems  to  be  the  amount  indorsed  on  the  execution,  unless  the 
property  levied  on  was  worth  less,  or  there  were  other  liens  upon 
it  prior  to  the  plaintiff — in  which  case  the  plaintiff  can  recover 
only  the  fair  value  of  the  goods  levied  on  above  the  amount  of 
such  liens.*'^  The  value  of  the  goods  is  not  the  price  at  which 
they  afterwards  sold,  nor  that  which  the  plaintiff  would  have 
been  willing  to  give,  but  what  they  would  have  brought  at  a  fair 
bona  fide  sale,  without  puffing.**" 

After  a  rule  has  been  granted  to  set  aside  an  execution  which 
has  been  prematurely  issued,  the  plaintiff  may  file  a  paper  aban- 
doning the  writ,  and  immediately  afterward  issue  an  alias.**"^ 

m    4  Vale  9416. 

475  Watmough  v.  Francis,  7  Pa.  207. 

476  Huzzard  v.  Nagle,  40  Pa.  178  . 

477  Commonwealth  v.  Contner,  18  Pa.  439. 

478  Mitchell  V.  Commonwealth,  37  Pa.  187. 

479  Commonwealth  v.  Contner,  i8  Pa.  439. 

480  Ibid.  But  a  return  of  levied  on  certain  specified  articles,  "together 
with  all  the  defendant's  personal  property,"  is  prima  facie  evidence  of  a 
levy  to  the  value  of  the  debt.    Beale  v.  Commonwealth,  11  S.  &  R.  299. 

481  McKeeby  v.  Webster,  170  Pa.  624. 
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Also  when  a  levy  is  made  but  no  sale  is  held  and  a  second  execu- 
tion is  issued,  the  first  writ  will  be  regarded  as  abandoned.*'^ 
And  when  after  a  levy  the  plaintiff  agrees  with  the  defendant  to 
sell  the  goods  and  return  to  the  defendant  the  proceeds  after 
paying  his  judgment,  it  will  be  treated  as  an  abandonment  of  the 
levy.*'*  But  the  stay  of  a  special  execution  and  the  issuing  of 
an  alias  on  the  return  day  with  a  levy  indorsed  by  the  prothono- 
tary  does  not  constitute  an  abandonment  of  the  levy  and  extin- 
guishment of  the  lien  thereby  acquired.***  Likewise  if  an  execu- 
tion creditor,  whose  execution  is  left  unsatisfied  from  the  goods 
sold,  issues  an  alias  writ  on  which  he  sells  the  debtor's  real  es- 
tate, such  action  will  not  be  treated  as  an  abandonment  of  his 
right  under  his  former  writ.**'  But  the  issuing  of  an  execution 
and  taking  land  is  an  abandonment  of  a  prior  attachment.**"  And 
the  issue  of  an  alias  or  new  execution  without  levying  on  the  old 
one  works  an  abandonment  of  the  levy  unless  it  is  prescribed  by 
the  prothonotary's  indorsement  by  direction  of  the  execution 
plaintiff  in  the  praecipe  or  otherwise.**'  The  correct  practice 
where  the  sheriff  is  unable  to  make  sale  of  personal  property 
levied  on  before  or  within  a  reasonable  time  after  the  return 
day,  is  to  issue  a  venditioni  exponas  personal  authorizing  the 
sale.***  When  the  claimant  neglects  to  file  a  declaration  which 
under  the  rules  of  court  amounts  to  an  abandonment  of  the 
claim,  the  plaintiff  may  sell  under  a  venditioni  exponas.**' 

When  an  execution  has  been  returned  nulla  bona  and  an 
alias  has  been  issued  and  returned  served,  a  claim  of  property 
filed  but  no  security  entered,  the  plaintiff  may  abandon  the  sec- 
ond execution  and  issue  a  pluries  writ.*'" 

"The  general  right  of  the  sheriff,"  says  Justice  Mitchell,*"  "to 
change  his  levy,  to  enlarge,  or  restrict,  or  abandon  it,  is  unques- 
tionable. Having  made  a  mistake,  he  is  not  bound  to  persevere 
in  it.    If  he  withdraws  or  abandons  the  levy,  it  is  absolutely  dis- 
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charged,  even  though  his  action  was  improper  and  he  thereby  be- 
came liable  to  the  plaintiff  in  the  execution.*^^  And,  having  lev- 
ied on  goods  themselves,  he  may  upon  claim  by  another  either 
abandon  it,  or  restrict  it  to  the  defendants'  interest."**^ 

no.    Refusal  to  sell. 

Where  the  sheriff  has  levied  upon  goods  and  refuses  to  sell, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  goods,  or 
the  amount  of  the  execution,  which  ever  is  least;  but  each  cred- 
itor can  recover  only  what  he  has  lost  by  the  sheriff's  misfeas- 
ance, and  one  who  could  have  got  nothing,  if  the  sheriff  had  done 
his  duty,  can  demand  nothing  for  the  breach  of  it.*"*  And  a  rule 
to  show  cause  why  the  judgment  should  not  be  opened,  does  not 
stay  the  proceedings,  without  an  order  of  the  court  to  that  ef- 
fect ;  the  sheriff  is  liable  for  the  value  of  goods  previously  levied 
on  under  such  judgment,  which,  through  his  neglect  to  sell,  were 
levied  on  and  sold  under  a  subsequent  execution,  and  the  pro- 
ceeds paid  to  the  plaintiff  in  that  writ.*°° 

111.  Refusal  to  deliver. 

If  the  sheriff  refuse  to  deliver  the  goods  to  the  plaintiff,  who 
purchased  at  the  sale,  but  deliver  them  instead  to  an  alleged 
partner  of  the  execution  defendant,  he  is  liable  to  such  purchaser 
for  the  value  of  the  goods ;  and  in  an  action  against  him  by  such 
purchaser,  the  record  of  an  equity  suit,  instituted  to  test  the 
title  of  the  alleged  partner  and  decided  against  him,  is  compe- 
tent evidence  against  the  sheriff,  though  he  was  not  a  party  to  the 
equity  proceedings.*** 

112.  Non  return  of  writ. 

The  sheriff  is  liable  in  an  action  for  not  returning  the  writ, 
if  the  plaintiff  has  suffered  damage  thereby;  and  his  failure  to 
return  throws  the  onus  upon  him  ;**^  but  mere  omission  to  return 
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the  writ,  till  after  the  return  day,  is  not  of  itself  such  negligence 
as  will  make  him  liable  in  an  action.^^^  In  an  action  on  the  sher- 
iff's official  bond,  where  the  breach  assigned  was,  the  failure  to 
return  the  writ  and  a  default  in  selling  the  goods  levied  on,  the 
sheriff  is  answerable  only  for  actual  damages  sustained  by  the 
plaintiff,  in  consequence  of  the  default  alleged;  and  if  he  had 
actually  sold  the  goods,  though  he  had  not  returned  the  writ, 
the  damages  should  be  only  nominal.*'^ 

113.  Liability  therefor. 

The  sheriff  is  liable  in  an  action  for  a  false  return;  and 
though  he  were  misled  either  by  the  mistake  or  misrepresenta- 
tion of  his  deputy,  it  will  not  excuse  him ;  in  such  case,  the  sher- 
iff alone  is  responsible  to  the  injured  party.^""  If  he  return  that 
he  has  sold  goods  to  a  certain  amount  he  is  liable  therefor  ;°°^ 
so,  by  his  return  of  a  sale  of  land,  or  what  is  equally  efficacious, 
by  making  a  deed,  he  fixes  himself  for  the  price  bid.°°^  Should 
the  sheriff  go  on  to  execution,  without  resort  to  the  safeguards 
of  which  he  can  avail  himself,  and  return  the  writ  so  as  to  ren- 
der the  judgment  extinct,  and  delay  and  hinder  its  execution,  to 
the  plaintiff's  injury,  he  does  so  at  his  own  peril,  and  will  be 
accountable.""^  The  effect  of  a  return,  as  well  upon. the  sheriff 
as  the  parties,  will  be  more  fully  explained  hereafter. 

114.  For  not  returning  the  money. 

Where  the  sheriff  has  collected  the  debt,  interest  and  costs,  he 
is  liable  for  the  judgment  fee  to  the  attorney  not  to  the  plaintiff, 
unless  the  latter  has  prepaid  it  ;""*  so,  he  is  not  liable  to  the  plain- 
tiff for  court  costs  unless  the  latter  has  advanced  them.^"^  If  he 
makes  a  return  that  money  on  an  execution  has  been  paid  into 
court  and  an  entry  to  that  effect  is  made  by  the  prothonotary, 
who  pays  it  to  the  execution  plaintiff,  while  the  money  in  truth 
has  not  been  paid  into  court,  an  action  cannot  be  maintained  for 
a  false  return  against  the  sheriff  by  the  prothonotary  as  assignee 
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of  the  execution  plaintiff,  for  he  has  none  himself. ^°°  If  he  re- 
tain the  money  in  his  hands,  he  is  liable  for  interest,  but  only 
from  the  time  of  demand  f''  and  a  rule  on  him  to  pay  the  money 
into  court,  cannot  be  regarded  as  equivalent  to  a  demand,  where 
there  was  a  dispute  about  the  right  to  the  money,  and  a  long 
delay,  during  which  the  dispute  existed,  though  he  do  not  account 
for  the  disposition  of  the  money  in  the  meantime.^"*  But,  after  a 
verdict  against  him,  for  not  paying  over  the  proceeds  of  an 
execution,  it  will  be  presumed  that  evidence  of  a  legal  demand 
was  given,  if  a  rule  of  court  required  one  to  be  made.'"^  If  he 
were  prevented  from  paying  over  the  money  by  a  rule  to  show 
cause  why  the  execution  should  not  be  quashed,  he  is  not  liable 
for  interest;  and  this,  though  the  purchasers  have  not  paid  him, 
and  may  be  liable  to  him  for  interest.^^" 

115.    On  making  distribution. 

If  the  sherifif  pay  the  money  to  any  of  the  claimants,  he  is  lia- 
ble, in  case  of  mistake,  to  the  parties  injured  f^^  if  he  obey  the 
command  of  his  writ,  and  pay  it  into  court,  he  is  free  from  all 
responsibility.^^^  Where  he  took  notes  instead  of  cash  for  the 
price  of  the  goods,  he  has  no  right  to  assign  them  to  a  stranger 
in  payment  of  his  own  private  debt,  and  the  parties  interested 
may  follow  the  fund,  and  reclaim  it  in  the  hands  of  such  an  as- 
signee, with  notice,  and  are  not  confined  to  their  remedy  against 
the  sheriff's  sureties ;  in  such  case,  notice  of  the  consideration  of 
the  notes,  given  to  the  attorney  or  agent  of  the  assignee,  is  notice 
to  the  principal."^^  He  is  not  allowed  to  disaffirm  the  right  of  the 
plaintiff  to  the  proceeds,  upon  any  allegation,  such  as  that  his 
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letters  of  administration  are  void,  or  that,  being  a  trustee,  he  has 
not  given  the  necessary  security;  in  such  cases,  however,  the 
court  will  secure  the  creditors,  before  the  plaintiffs  have  leave  to 
take  the  money  out  of  court.®'*  His  liability  for  neglect  to  pay 
arrears  of  ground  rent,  due  at  the  time  of  the  sale,  is  not  affected 
by  giving  notice,  at  the  sale,  that  such  arrears  would  be  paid  out 
of  the  purchase  money,  if  the  bills  should  be  .presented  to  the 
sheriff ;  otherwise,  they  would  be  paid  by  the  purchaser.®^' 

116.    Liability  to  defendant. 

We  have  already  discussed  the  liability  of  the  sheriff  to  the  de- 
fendant, in  regard  to  claims  under  the  exemption  law.®'*  He  is 
liable  as  a  trespasser,  if  he  abuse  his  authority  in  the  execution 
of  the  writ;°'^  but  if  he  levy  in  pursuance  of  his  instructions, 
and  without  any  abuse  of  his  authority,  he  is  liable  only  for  the 
injury  actually  sustained ;  in  such  case  the  measure  of  damages  is 
the  value  of  the  goods,  with  interest  from  the  time  of  taking 
them,  or,  if  they  be  articles  of  merchandise,  from  the  expiration 
of  the  usual  term  of  credit  on  sales.®'*  So  he  is  liable,  if  he  pro- 
ceed irregularly:  thus,  a  constable,  who  sells  any  portion  of  the 
goods,  without  levy  or  advertisement,  is  liable  therefor  to  the 
owner  f  and,  where  notes  for  money  belonging  to  the  defend- 
ant were  taken  in  execution,  and  sold  by  the  sheriff  to  the  plain- 
tiff for  less  than  their  face,  the  sheriff  was  ordered  to  account  for 
them  at  their  full  value.®^"  He  is  liable,  if  the  writ  under  which 
he  proceeds  be  irregular;  if  the  writ  be  regular,  he  may  justify 
under  it,  though  the  judgment  be  erroneous,  for  this  is  the  act 
of  the  court ;  and  in  justifying,  he  need  only  give  the  execution  in 
evidence;®^'  and  he  may  justify  under  an  irregular  judgment,  as 
well  as  an  erroneous  one ;  so  as  the  writ  be  not  void,  however  er- 
roneous, it  is  a  good  justification,  and  the  purchaser  will  gain  a 
title  under  the  sheriff.®^^  Between  erroneous  and  irregular  pro- 
cess, this  distinction  exists — the  latter  is  void  from  the  begin- 
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ning;  under  the  first,  a  party  may  justify,  until  it  is  reversed, 
but  not  under  an  irregular  process,  because  it  was  his  own  fault 
that  it  was  irregular  at  first  ;'^^  and  if  the  officer,  in  such  case, 
join  in  the  same  plea  with  the  party,  he  loses  the  benefit  of  his 
own  defense.  But  the  officer  may  justify  under  a  writ  issued 
contrary  to  an  agreement  between  the  plaintiff  and  the  defend- 
ant.'" 
117.    Liability  to  third  persons. 

As  has  been  seen,  the  sheriff  is  bound  at  his  peril  to  take  only 
the  goods  of  the  defendant,  and  is  a  trespasser  if  he  take  the 
goods  of  a  third  person,  though  the  plaintiff  assure  him  that  they 
are  the  defendant's  property  ;°^°  he  is  answerable  for  the  conduct 
of  his  deputy  in  taking  such  goods.°^*  In  case  of  doubt  as  to  the 
ownership  of  the  goods,  he  may  protect  himself,  before  levying, 
by  demanding  an  indemnity  from  the  plaintiff,  and  after  levying, 
by  taking  out  a  rule  under  the  sheriff's  interpleader  act,  to  com- 
pel the  claimant  to  establish  his  claim  before  a  jury.°^'  In  case 
he  be  indemnified  by  the  plaintiff,  though  he  remains  liable  for 
damages  to  the  stranger  whose  goods  are  taken,  he  has  an  action 
over  against  the  plaintiff ;  under  the  interpleader,  he  incurs  no  re- 
sponsibility whatever,  but  merely  delays  till  the  title  is  deter- 
mined, and  then  proceeds  or  abandons  his  levy,  in  accordance 
with  the  decision.  It  is  not  necessary  that  there  should  be  an 
actual  taking  of  the  goods  of  a  stranger  to  the  writ ;  a  levy  upon 
them  is  an  exercise  of  dominion  over  them  sufficient  to  consti- 
tute a  trespass;"^'  and  a  return  of  "attached,"  to  a  foreign  at- 
tachment, is  conclusive  against  the  sheriff,  in  trespass  brought  by 
a  stranger  to  the  writ.'^*  Under  an  execution  against  one  part- 
ner, the  sheriff  can  only  sell,  and  the  purchaser  acquire  the  in- 
terest of  such  partner  in  the  effects  of  the  firm ;  if  he  seize,  sell 
and  deliver  the  goods  themselves,  he  commits  a  trespass,  and  is 
liable  to  the  partner,  who  is  not  a  defendant,  for  the  injury  com- 
mitted in  selling  his  property."'"    The  sheriff  is  liable  for  selling 
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the  goods  of  a  third  person  who  had  no  opportunity  of  making 
known  his  claim.°^^  A  defendant  against  whom  an  execution  is 
issued  may  sell  goods  he  has  purchased  in  another  county  wholly 
on  credit,  to  raise  the  money  to  be  paid  for  them,  and  his  vendee 
may  sue  the  sherifif  in  an  action  for  trespass  for  taking  and  sell- 
ing them  under  a  second  execution  against  the  defendant.°°^ 

If  the  sheriff  levies  on  the  goods  of  a  stranger,  who  at  the 
time  declares  they  are  his  and  that  the  sheriff  cannot  convey  a 
good  title,  he  is  not  estopped  by  the  notice  from  maintaining  an 
action  against  the  sheriff,^^^  but  would  be  if  the  notice  were  not 
given  bona  fide  in  furtherance  of  a  genuine  claim. °'*  Such  an 
action,  however,  if  prosecuted  to  judgment  against  the  sheriff  or 
the  plaintiff  in  the  execution  by  the  owner  of  the  goods  is  a  bar 
to  an  action  of  assumpsit  for  the  money  received  from  the  sale 
of  them.  "The  law  gives  him  a  choice  of  remedies,  either  to 
maintain  his  title  against  the  goods  themselves  in  the  hands  of  the 
purchaser  or  to  let  the  goods  go  and  hold  the  sheriff  for  the  tres- 
pass."°^°  But  he  cannot  claim  inconsistent  rights  as  owner  of  the 
goods,  and  after  they  have  been  sold  a  lien  on  the  fund  as  land- 
lord.=^« 

If,  at  the  time  a  levy  was  made  on  goods,  in  possession  of  a 
vendee,  under  an  execution  against  his  vendor,  it  were  known  to 
the  vendee,  that  the  goods  were  taken  as  the  property  of  the 
vendor,  and  as  a  means  of  avoiding  the  sale,  and  the  vendee  gave 
only  a  general  notice  of  his  claim,  such  notice  will  amount  only  to 
a  denial  of  fraud  in  the  original  sale,  and  the  vendee  will  not  af- 
terwards be  permitted  to  treat  the  sheriff  as  a  trespasser,  on 
proof  of  subsequent  additions  to  the  goods  out  of  his  own  means ; 
if,  however,  the  vendee  did  not  know  on  what  ground  the  levy  was 
made,  nothing  but  a  general  notice  would  be  necessary,  and  this 
would  be  sufficient  to  put  the  sheriff  on  his  guard,  so  that  he 
might  be  sued  as  a  trespasser  as  to  all  the  goods  which  were  hon- 
estly acquired ;  if,  at  the  time  of  the  levy,  the  sheriff  knew  or  had 
notice  that  the  vendee  had  made  additions  to  the  stock  out  of  his 
own  means,  and  not  out  of  the  proceeds  of  the  original  stock, 
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then  the  sheriff  would  be  liable  as  a  trespasser  as  to  all  such  ad- 
ditional stock,  unless  he  gave  the  vendee  notice  that  he  should  be 
allowed  to  select  and  take  away  the  same.^"^  After  the  termina- 
tion of  a  bailment,  by  delivery  of  the  goods  to  the  owner,  the  • 
bailee's  lien  is  gone,  and  a  sale  of  the  goods  under  an  attach- 
ment against  the  bailee,  would  render  the  sheriff  liable  in  tres- 
pass, although  the  owner  had  notice.^'*  Where  the  purchaser 
kept  a  horse  at  livery,  and  allowed  the  vendor  to  have  the  fre- 
quent use  of  him,  a  levy  and  sale  of  the  horse  as  the  property  of 
the  vendor,  will  render  the  sheriff  liable  in  trespass  to  the  pur- 
chaser.^^'  But  a  vendor  of  goods,  who  claims  to  have  rescinded 
the  sale  on  the  ground  of  fraud,  cannot  maintain  trespass  against 
the  sheriff  for  the  wrongful  seizure  and  sale  of  the  goods  as  the 
property  of  the  vendee  where  the  debt  of  the  plaintiff  in  the  exe- 
cution was  contracted  after  the  alleged  voidable  sale."*" 

118.    Defenses. 

The  sheriff  may  show  that  an  alleged  purchase  of  the  goods 
from  the  defendant  by  the  claimant  was  fraudulent  as  to  the 
creditors  of  such  defendant.^*^  Where  the  sheriff  seizes  goods 
in  the  possession  of  a  stranger  to  the  writ,  he  cannot  justify 
under  an  authority  from  the  real  owner ;  the  other  will  be  entitled 
to  nominal  damages  for  the  injury  to  his  possession.^^^  It  is  no 
defense  as  to  the  unlawful  seizure  and  detention,  that  the  owner 
subsequently  recovered  his  goods  in  replevin  against  the  pur- 
chaser at  the  sale  f^^  but  he  may  show  in  mitigation  of  damages, 
that  the  goods  were  bought  in  for  the  owner  at  an  under  price ; 
the  measure  of  damages  is  the  extent  of  the  loss  sustained  by 
the  owner — what  it  cost  him  to  redeem  the  goods. ^**    The  sheriff 

537  Helfrich  v.  Stem,  17  Pa.  144. 

538  Megee  v.  Beirne,  39  Pa.  50. 

539  Sutton  V.  Shearer,  I  Grant  207.  Property  was  sold  at  sheriff's 
sale  and  purchased  by  A,  the  execution  plaintiff.  Two  days  afterward 
another  levy  was  made  thereon  and  the  property  was  sold  at  the  suit  of 
another  creditor  and  purchased  by  A.  The  measure  of  damages  in  A's 
suit  against  the  sheriff  and  second  execution  creditor  was  the  sum  he  was 
obliged  to  pay  for  the  property  at  the  second  sale.  Cline  v.  McCandless, 
139  Pa.  223. 

540  Schwartz  v.  McCloskey,  156  Pa.  258;  Smith  v.  Smith,  21  Pa.  367. 

541  Helfrich  v.  Stem,  17  Pa.  144. 

542  Rogers  v.  Fales,  s  Pa.  154. 

543  Nagle  v.  Mullison,  34  Pa.  48. 

544  Forsyth  v.  Palmer,  14  Pa.  96. 
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cannot,  however,  show,  in  mitigation  of  damages,  that  he  has  vol- 
untarily applied  part  of  the  proceeds  of  the  sale  to  pay  a  debt 
due  by  the  owner  of  the  goods,  for  he  had  no  right  to  make  any 
appropriation  of  the  funds  thus  illegally  obtained.'"  Where  the 
sheriff  has  levied  on  and  sold  the  same  goods  twice  as  the  prop- 
erty of  the  defendant,  in  an  action  of  trespass  against  him  by 
the  purchaser  at  the  first  sale,  he  is  not  estopped  from  showing 
that  the  first  sale  was  collusive ;  and  the  execution  creditor  in  the 
second  sale  may  take  defense  to  the  suit,  and  show  the  fraud  in 
the  first  sale."8 

A  sheriff  who  is  sued  in  trespass  for  levying  on  and  selling  the 
goods  of  a  stranger  to  the  execution,  can  not  defend  that  some 
of  the  goods  sold  were  not  included  in  the  levy."*'  A  sheriff  is 
not  compelled  to  be  barbarous  and  may  sometimes  be  justified  in 
not  executing  his  process  through  the  extreme  illness  of  the  de- 
fendant."** In  trespass  against  the  sheriff  for  the  illegal  sale  of 
goods  if  the  plaintiff  show  possession,  the  defendant  must  show  a 
better  right  in  himself;  he  cannot  attack  the  plaintiff's  title."' 
In  an  action  against  him  to  recover  the  value  of  the  levied  goods 
the  sheriff  may  show,  in  contradiction  of  his  return,  that  the 
goods  were  not  the  debtor's,  but  belonged  to  third  parties."'"  If 
he  is  sued  for  making  a  false  return  of  nulla  bona  he  may  show 
that  his  return  was  true  by  proving  that  the  goods  belonged  to  a 
stranger."^ 

iig.    Liability  of  the  plaintiff. 

All  persons  who  direct  or  order  the  commission  of  a  trespass, 
or  the  conversion  of  personal  property,  are,  in  general,  liable  as 
principals,  though  not  benefited  by  the  act;  but  if  a  person  do 
not  assist  in  trespass,  either  by  word  or  deed,  he  is  not  liable, 
though  it  may  have  been  done  by  a  person  assuming  to  act  on 
his  behalf."''  To  render  the  plaintiff  liable  for  the  act  of  the 
officer  in  taking  the  goods  of  a  stranger  to  the  writ,  he  must  have 

545  McMichael  v.  Mason,  13  Pa.  214;  Graham  v.  McCreary,  40  Pa. 

515- 

546  McMichael  v.  McDermott,  17  Pa.  353. 

547  Forry  v.  Wiley,  i  York  174. 

548  Potteiger  v.  Ridgway,  173  Pa.  292. 

549  Waldon  v.  Miller,  4  Del.  174. 

550  Windsor  v.  Gainor,  9  C.  C.  374. 

551  Dorin  v.  McCandless,  146  Pa.  344. 

552  McMurtrie  v.  Stewart,  21  Pa.  322. 
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actually  interfered  or  assented  to  the  levy;°°^  the  mere  fact  that 
he  issued  the  execution  is  not  sufficient  f°*  nor  does  the  bare 
receipt  from  the  officer  of  the  proceeds  of  the  goods  of  a  stranger, 
sold  under  execution,  render  the  plaintiff  liable  as  a  trespasser.^'* 
He  is  not  answerable  for  the  blunders  of  the  officer,  whose  pro- 
ceedings are  not  necessarily  directed  by  him,  but  who  acts  at  his 
own  peril  and  by  the  direction  of  the  writ.°°*  Nor  is  a  bona  fide 
purchaser,  without  notice,  at  the  sale  of  the  goods  of  a  stranger 
to  the  writ,  liable  in  trespass  for  taking  the  property  away;°°' 
though,  it  is  said,  that  he  is  liable  in  trover.'*'  But  where  part- 
nership goods  are  sold  under  an  execution  against  one  member  of 
the  firm,  the  plaintiff  who  attended  the  sale,  and  purchased  some 
of  the  goods,  is  such  a  participator,  as  to  be  liable  as  a  trespasser 
jointly  with  the  sheriff  and  his  deputy.*"^ 

If  the  attorney  of  the  plaintiff  retained  generally  to  conduct 
the  suit,  but  without  special  authority  in  reference  to  the  execu- 
tion, direct  the  sheriff  to  levy  on  goods  which  do  not  belong  to 
the  defendant,  the  plaintiff  himself  is  liable  in  trespass  to  the 
owner  of  the  goods.'^"  An  attorney  who  issued  the  writ,  but 
who  took  no  part  in  the  seizure  of  the  goods  of  a  stranger,  is 
not  liable  in  trespass  to  the  owner.*^^ 

The  plaintiff  is  also  liable  to  the  defendant  for  injuries  done 
to  his  person  or  property,  under  color  of  process  void  on  account 
of  want  of  jurisdiction  in  the  court.'^^  As  where  a  defendant 
who  has  sufficient  property  to  satisfy  the  demand,  is  arrested  and 

553  Sanderson  v.  Baker,  3  Wils.  309;  Helfrich  v.  Karcher,  2  Am.  L. 
J.  84. 

554  Tarr  v.  Voorhees,  i  Phila.  74. 

555  Helfrich  v.  Karcher,  2  Am.  L.  J.  84. 

556  Ibid. 

557  Hammon  v.  Fisher,  2  Grant  330;  Ward  v.  Taylor,  i  Pa.  238. 
Otherwise,  if  the  sheriff  do  not  deliver  possession,  but  the  purchaser  re- 
moves the  goods.    Talmadge  v.  Scudder,  38  Pa.  517. 

558  Farrant  v.  Thompson,  2  D.  &  R.  i.  And  he  is  liable  in  replevin. 
Shearick  v.  Huber,  6  Binn.  2. 

559  Deal  v.  Bogue,  20  Pa.  228. 

560  Gillingham  v.  Clark,  i  Phila.  51. 

561  Hammon  v.  Fisher,  2  Grant  330.  But  if  an  attorney  render  him- 
self liable  in  trespass,  by  instructions  to  levy  on  the  goods  of  a  stranger, 
the  client  in  whose  interest  the  instructions  were  given,  in  good  faith, 
is  bound  to  indemnify  him  against  the  expenses  of  the  suit.  McDaniels 
v.  Cutler,  3  Brewst.  57. 

562  I  Chit.  Plead.  203-4. 
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imprisoned  on  a  ca.  sa.  f^^  or,  the  defendant  is  arrested  on  a 
judgment  which  is  afterwards  set  aside  for  irregularity;^**  so, 
if  the  plaintiff  issue  an  execution  not  warranted  by  his  judgment ; 
as,  where  a  ca.  sa.  is  sued  out  on  a  judgment  against  an  admin- 
istrator.^*^ But  an  erroneous  judgment  is  good  in  law,  until  re- 
versed, and  everything  done  under  it,  before  reversal,  is  valid  f^^ 
hence  an  action  of  trespass  will  not  lie  against  a  plaintiff  for  sell- 
ing a  defendant's  goods  in  execution  upon  a  judgment  obtained 
before  justice  of  the  peace,  on  the  ground  that  the  defendant  in 
the  judgment  was  never  served  with  process.^"^  And  on  the  same 
principle,  the  plaintiff  and  constable  executing  an  attachment 
under  the  act  of  12th  July,  1842,'**  are  not  liable  to  a  stranger 
claiming  the  goods,  on  the  ground  that  the  affidavit  and  bond 
upon  which  the  judgment  was  founded,  are  defective.®"" 

It  is  settled  that  before  the  plaintiff  can  be  made  liable  as  a 
trespasser  for  issuing  a  writ  altogether  irregular  and  defective, 
and  therefore,  null  and  void,  the  writ  must  be  first  vacated  or  set 
aside  by  the  court;  for,  if  it  still  subsist  in  full  force  and  vigor, 
at  the  time  of  the  action  brought,  the  party  may  justify  under 
jj.  570  '['j^jg  results  from  the  principle  that  an  execution,  like  a 
judgment,  is  valid  until  quashed  or  reversed,  and  cannot  be  as- 
sailed collaterally,  except  in  case  of  fraud.®'^ 

120.    Officer's  compensation. 

The  fees  of  sheriffs  have  been  subjected  to  frequent  legislative 
tinkering,  the  act  of  191 1  fixes  the  fees  to  be  received  by  the 
sheriffs  in  all  counties  containing  a  population  of  130,000  in- 
habitants.'^^ By  this  act  a  sheriff  is  entitled  "for  receiving, 
making  indorsements  thereon,  docketing,  and  making  returns 
thereof,  to  each  writ,  rule,  process,  decree,  order,  bill  in  equity, 

563  Allison  V.  Rheam,  3  S.  &  R.  142 ;  Berry  v.  Hamill,  12  S.  &  R.  210. 

564  Phillips  V.  Biron,  i  Str.  509.  Trespass  will  not  lie  for  arresting 
and  imprisoning  the  plaintiff  on  voidable  process.  Reynolds  v.  Corp,  3 
Caines  267;  Reynolds  v.  Church,  3  Caines  274. 

565  Barker  v.  Braham,  3  Wils.  368. 

566  Allison  V.  Rheam,  3  S.  &  R.  140. 

567  Baird  v.  Campbell,  4  W.  &  S.  191. 

568  The  non  imprisonment  act  for  debt,  i  Purd.  §78,  p.  253. 

569  Billings  V.  Russell,  23  Pa.  189. 

570  Day  V.  Sharp,  4  Wh.  341. 

571  Stewart  v.  Stocker,  13  S.  &  R.  204. 

572  June  20,  P.  L.  1072,  Purd.  Supp.  276. 
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citation,  statement,  or  notice,  issued  out  of  any  court,  one  dol- 
lar.""^ 

"For  service,  personally  or  by  copy,  each  writ  of  scire  facias, 
replevin,  foreign  attachment,  attachment,  attachment  execution, 
injunction,  mandamus,  quo  warranto,  partition,  inquisition,  or 
other  writ,  each  bill  in  equity,  summons,  rule,  process,  decree, 
order,  citation,  subpoena  in  divorce,  statement  of  claim,  series  of 
interrogatories,  proclamation,  one  dollar  for  the  first  service, 
and  twenty-five  cents  for  every  other  party  or  defendant  served, 
and  twenty-five  cents  for  each  copy  served  or  posted,  in  addition 
to  mileage;  or  for  serving  the  same  by  publication  in  one  or 
more  newspapers,  when  required  by  law  or  order  of  court,  two 
dollars  and  seventy-five  cents  in  each  case,  in  addition  to  the 
printer's  bill.""* 

"For  each  service  of  a  subpoena,  fifteen  cents  and  mileage. "^^^ 
"For  traveling  expenses  or  mileage  in  serving  or  executing  any 
of  the  writs,  rules,  orders,  decrees,  processes,  or  performing  any 
of  the  duties  or  services  herein  specified,  and  intended  to  be  done 
or  authorized  by  law,  the  sheriff  shall  be  entitled  to  receive  and 
have  taxed  as  costs,  six  cents  a  mile  for  each  mile  actually  trav- 
elled and  necessary,  the  same  to  be  allowed  on  each  separate  writ, 
rule,  order,  process,  or  service  performed,  provided,  that  he  shall 
not  receive  more  than  one  mileage  where  the  plaintiff  and  the 
defendant  or  plaintiffs  and  defendants,  in  two  or  more  contem- 
poraneous writs  to  process,  are  the  same;  provided  further,  for 
conveying  prisoners  to  the  penitentiary,  house  of  correction,  or 
reformatories,  or  any  insane  person  to  an  asylum,  he  shall  receive 
the  sum  of  three  dollars  per  day  for  each  day  necessarily  spent, 
with  mileage  of  six  cents  per  mile,  circular,  for  each  mile  nec- 
essarily travelled;  and  for  each  assistant  allowed  by  the  court, 
two  dollars  and  fifty  cents  per  day,  with  same  mileage,  to  be 
paid  by  the  county."®'* 

One  other  provision  may  be  mentioned  relating  to  his  compen- 
sation or  poundage  for  collecting  money  on  execution.  The  law 
declares  that  "for  paying  out  money  made  or  received  on  any 
writ,  process,  order  or  sentence  of  court,  two  cents  on  every  dol- 
lar awarded  and  applied  on  any  judgments,  mortgage,  encum- 

573  Ibid.  §13,  p.  276. 

574  Ibid.  §14,  p.  276. 

575  Ibid.  §15,  p.  276. 

576  Ibid.  §31,  p.  277.    For  construction  of  this  statute  see  Chap.  28,  §88. 
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brances,  or  other  claim;  provided,  that  the  amount  does  not  ex- 
ceed five  hundred  dollars;  in  which  case,  one-half  cent  on  every 
dollar  in  excess  of  this  amount,  award  and  applied,  or  paid  as 
aforesaid;  said  commission  to  be  allowed  whether  the  money  is 
paid  with  or  without  sale.  If  paid  without  sale,  no  commission 
shall  be  allowed  for  more  than  is  paid  over,  or  received  by  the 
creditor."'" 

Under  previous  statutes  it  had  been  held  that  the  sheriff  was 
entitled  to  poundage  only  when  the  money  had  been  actually  re- 
ceived and  paid  over  by  him  f^  or  when  the  judgment  had  been 
sold  and  assigned  to  a  third  person  who  staid  the  execution  ;°'* 
or  when  the  plaintiff,  after  levy  but  before  sale,  had  sold  and  as- 
signed his  judgment  to  another  and  had  directly  received  the 
money  therefor;"*"  or  when  the  plaintiff  in  the  execution  had 
satisfied  the  judgment  on  receiving  security  for  the  debt,  interest 
and  costs  in  fuU."'^  But  when  the  sheriff  had  paid  the  money 
into  court  to  be  distributed  by  an  auditor  he  was  not  entitled  to 
poundage,"*^  unless  he  had  himself  distributed  a  part  of  the 
money;"**  nor  was  he  entitled  to  poundage  whenever  he  bid  at 
the  sale  as  the  agent  of  another,  for  this  was  regarded  as  con- 
trary to  the  policy  of  the  law."** 

121.    Expenses. 

The  sheriff  cannot  charge  the  fund  with  the  expense  of  ar- 
ranging the  goods  for  sale,  although  with  a  view  of  making 
them  bring  a  better  price  ;"*"  nor  for  a  crier  ;"**  nor  for  a  watch- 
man,"*' although  the  plaintiff's  attorney  request  him  to  put  a 
watchman  in  charge,  for  such  direction  is  simply  a  notice  to 
sheriff  that  he  will  be  held  to  his  legal  responsibility,  if  he  suffer 
them  to  remain  in  the  possession  of  the  defendant,  and  they  are 

577  §20,  Purd.  Supp.  277. 

578  Zacharias  v.  Dougherty,  i  Pa.  J.  L.  Rep.  223. 

579  Smith  V.  Morrison,  i  Chester  291. 
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582  Terry  v.  Gregg,  26  P.  L.  J.  94;  Staples'  Appeal,  4  Walk.  332;  Nich- 
olson's Appeal,  II  At.  562.    See  Allison's  Estate,  4  C.  C.  55°- 
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586  Browne  v.  Brown,  i  Bro.  98. 

587  Miles  V.  Huber,  i  Clark  483 ;  Patton's  Estate,  2  Pars.  103 ;  Graham 
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lost;^'*  though,  if  the  plaintiff  himself  employed  the  watchman, 
he  would  be  liable  for  his  services.®**  On  taking  an  inquisition, 
he  cannot  charge  for  the  jury's  expenses,  nor  for  his  own  attend- 
ance.®""  He  is  allowed,  by  the  fee  bill,  a  fixed  sum  for  adver- 
tising; but  since  then,  it  has  been  made  obligatory  upon  him  to 
advertise,  and  it  is  presumed,  that  he  can  charge  the  actual  ex- 
pense incurred.'"^ 

122.    Illegal  fees. 

If  the  officer  charge  excessive  fees,  or  charges  for  services  not 
compensated  by  the  fee  bill,  he  is  liable  to  a  penalty  of  fifty  dol- 
lars to  the  injured  party,  to  be  recovered  in  like  manner  as 
debts  of  that  amount;®'^  the  action  must  be  brought  within  six 
months.®"'  And  by  the  act  of  1897  he  is  liable  to  this  penalty 
for  charging  or  demanding  an  improper  fee  "while  in  office  or 
after  his  term  shall  have  expired."®"*  The  officer  must,  if  re- 
quested, furnish  a  bill  of  particulars  of  charges,  and  a  receipt; 
if  he  refuse,  the  party  may  decline  to  pay  his  fees,®'®  and  he  is 
liable  to  a  penalty  of  ten  dollars,  in  the  case  of  a  constable,  and 
of  fifty  dollars,  in  the  case  of  a  sheriff,  or  coroner  acting  as 
sheriff.®"®  In  an  action  to  recover  the  penalty  for  taking  fees 
not  compensated  by  the  act,  it  is  sufficient  to  aver  that  the  fees 
were  taken  for  services  other  than  those  provided  for  by  the  stat- 
ute without  specifying  for  what  services  the  fees  were  demand- 
ed.®"' Taking  illegal  fees  is  also  a  misdemeanor;  but  the  prose- 
cution must  be  commenced  within  two  years.®"* 

588  Deal  V.  Tower,  i  Phila.  268. 

589  Dumber  v.  Jones,  i  Ash.  215. 

590  Wall  V.  Lloyd,  i  S.  &  R.  320;  Middleton  v.  Summers,  i  S.  &  R. 
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592  Act  28  March,  1814,  §26,  6  Sm.  L.  234,  2  Purd.  §8,  p.  1625. 

593  Act  22  February,  1821,  §15,  7  Sm.  L-  377,  2  Purd.  §14,  p.  1627. 
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April,  1834,  §79,  P.  L.  SSI.  2  Purd;  §11,  p.  1627. 

597  Overholzer  v.  McMichael,  10  Pa.  139. 
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VII.    Execution  Against  Goods  and  Chattels. 
123,    Fieri  facias,  (n) 

The  only  writ  used  in  this  state  to  reach  goods  and  chattels  in 
the  possession  of  the  defendant  is  the  writ  of  fieri  facias.  This 
writ,  like  all  other  writs  of  execution,  must  strictly  pursue  the 
judgment,  and  be  warranted  by  it.  In  substance,  it  is  a  command 
to  the  sheriff  or  coroner,  that  of  the  goods  and  chattels  of  the 
party,  he  cause  to  be  made  the  sum  recovered  by  the  judgment 
(specifying  it  according  to  the  form  of  action),  and  that  he  haye 
the  money  and  the  writ  before  the  judges  of  the  court  from 
which  it  issues,  on  the  return  day  thereof.  The  writ  may  be  is- 
sued in  the  court  of  quarter  sessions  to  collect  fines  and  costs, 
but  a  sale  of  the  defendant's  land  must  proceed  by  the  usual 
process  of  condemnation  under  a  venditioni  exponas.^^"  To  ob- 
tain the  writ  the  attorney  should  prepare  a  praecipe,  directed  to 
the  prothonotary  of  the  court  in  which  the  judgment  was  re- 
covered, in  the  following  form : 

In  the  Court  of  Common  Pleas,  No.  3,  for  the  County  of  Phil- 
adelphia. 
James  Roberts         ^ 

V.  y         Of  March  term,  1912,  No.  96. 

Adam  Jackson.        j 
Issue  fi.  fa.,  returnable  the  first  Monday  of  June  next. 

Real  debt,   $956-75 

Interest  from . 

To  W.  B.  M.,  Esq.,  A.  B., 

Proth'y,  C.  P.  Attorney  for  plaintiff. 

3  May,  1912. 
On  this  praecipe  may  be  indorsed  any  payments  on  account  of 
the  judgment — as,  "Cr.  $200,  paid  ist  March,  1912;"  and  if  there 
be  a  waiver  of  the  exemption,  indorse  "exemption  waived." 
Hand  this  praecipe  to  the  writ  clerk  in  the  prothonotary's  of- 
fice, and  pay  him  his  proper  fee  for  the  writ.*""  Indorse  there- 
on any  special  directions  to  the  sheriff,  such  as  the  place  at 
which  the  levy  is  to  be  made,  &c.,  and  deliver  it  to  the  execution 
clerk  in  the  sheriff's  office,  who  is  required  to  indorse  thereon 
the  day  and  hour  of  its  receipt,  and  to  enter  the  same  upon  the 

n    4  Vale  9444. 
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sheriff's  execution  docket,  before  delivering  the  same  to  the 
deputy  sheriff  of  the  proper  district  for  service.^""* 

124.    Payment  to  the  sheriff. 

After  the  delivery  of  the  writ  to  the  officer,  the  defendant  may 
pay  him  the  amount  of  the  execution;  if  he  neglect  or  refuse  to 
do  this,  the  officer  is  bound  to  proceed.  The  sheriff  is  so  far  the 
agent  of  the  plaintiff,  that  payments  made  to  him  by  the  defend- 
ant, before  the  return  day  of  the  writ,  extinguish  the  judgment 
pro  tanto ;  and  such  payments  may  be  indicated  by  indorsements 
upon  the  writ,  and  by  receipts  given  by  the  sheriff  to  the  defend- 
ant; and  where  there  are  such  indorsements,  without  date,  and 
also  receipts  given  to  the  defendant  in  the  lifetime  of  the  exe- 
cution, and  the  indorsements  and  receipts  do  not  correspond,  it 
is  foi-  the  jury  to  say  whether  they  were  duplicates,  and  what 
amount  was  paid  by  the  defendant  to  the  sheriff  before  the  re- 
turn day;  but  after  the  return  day  of  the  writ,  and  after  the 
sheriff  has  gone  out  of  office,  he  is  no  longer  the  agent  of  the 
plaintiff,  and  payments  to  him  by  the  defendant  do  not  bind  the 
plaintiff,  unless  actually  paid  over  to  him ;  and  where  the  sheriff 
has  received  money  from  the  defendant,  both  before  and  after 
the  return  day  and  the  expiration  of  his  term,  and  then  pays 
over  to  the  plaintiff  a  sum  less  than  he  had  received  before  the 
return  day  (the  plaintiff  having  no  knowledge  of  the  subsequent 
payments),  the  defendant  has  no  right  to  claim  that  what  the 
sheriff  paid  over  were  the  subsequent  payments,  and  thus  get 
credit  for  both  those  and  the  prior  ones.*"^  Prior  to  this,  it  had 
been  held  that  a  payment  by  the  debtor  to  the  sheriff,  after  the 
return  day,  was  good,  and  that  the  debtor  was  thereby  dis- 
charged, and  the  sureties  of  the  sheriff  rendered  liable.^"^  If  the 
sheriff  accept  payment  in  bank  notes,  the  debtor  is  discharged; 
the  sheriff  takes  the  notes  as  cash,  and  however  worthless  they 
may  prove,  he  must  account  for  them  as  cash.®"^ 

If  the  money  be  paid  to  the  sheriff  after  levy  under  a  joint  exe- 
cution against  two  partners,  and  afterwards  the  judgment  be  set 
aside  as  to  one  of  the  defendants,  the  sheriff  is  still  liable  for  the 
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money  to  the  plaintiff.*"*  Though,  when  the  sheriff  has  two 
executions  in  his  hands,  it  is  his  duty  to  apply  any  levy  he  makes, 
whether  upon  goods  or  money,  to  the  earliest  writ,  yet  where 
money  is  voluntarily  paid  him  by  the  defendant,  with  direction 
to  hand  it  over  to  a  particular  creditor,  he  is  bound  to  obey  the 
instructions  of  the  defendant,  in  regard  to  its  application;  such 
money  cannot  be  said  to  have  been  seized  and  taken  in  execution 
by  the  sheriff.*"^  Where  there  are  several  defendants,  and  the 
assignee  of  one  pays  the  amount  to  the  sheriff,  who  marks  the 
execution  satisfied,  if  such  payment  were  in  reality  a  purchase 
of  the  judgment,  the  sheriff  may  correct  the  indorsement  and 
proceed  on  his  writ;  but  if  the  assignee  had  funds  in  his  hands 
to  pay  the  debt,  and  there  are  circumstances  to  show  it  was  in- 
tended as  a  payment,  the  jury  may  so  consider  it,  and  the  sher- 
iff's proceeding  afterwards  on  the  writ  will  be  considered  a  tres- 
pass.*"' This  is  said  not  to  decide  that  an  assignee  may  purchase 
a  judgment  against  his  assignor,  with  his  own  funds,  and  pro- 
ceed by  execution.*"' 
125.    Of  the  levy. 

If  the  defendant  do  not  pay  on  demand,  it  is  the  duty  of  the 
officer  to  levy  on  so  much  of  the  former's  estate  as  will  satisfy  the 
debt,  interest  and  costs,  in  the  discharge  of  which  duty  he  is  not 
bound  to  fractional  exactness ;  he  should  make  a  schedule  of  the 
property  levied  on,*"*  and  sell  after  six  days'  notice.*"*  To  con- 
stitute a  good  levy  on  personal  property,  it  is  not  necessary  that 
an  inventory  should  be  made,  in  the  first  instance;  nor  that  the 
sheriff  should  immediately  remove  the  goods,  or  put  a  person  in 
possession;  it  is  sufficient  that  they  were  in  the  sheriff's  power 
and  control  at  the  time  of  the  levy,  if  followed  up  with  reason- 
able diligence.*"  The  indorsement  of  a  schedule  of  the  property 
levied  on,  is  not  necessary  to  vest  a  special  property  in  the  sher- 
iff, except  as  against  subsequent  execution  creditors  and  pur- 
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chasers  f^^  but  to  constitute  a  valid  levy,  the  goods  must  be  in  the 
power  or  in  the  view  of  the  sheriff."^^  The  indorsement  of  a 
levy  on  property  not  within  the  view  of  the  sheriff,  is  void  as 
against  subsequent  execution  creditors;"^*  a  levy  on  a  leasehold, 
however,  need  not  be  made  in  view  of  the  premises,  if  suffi- 
ciently descriptive;*^*  and  a  levy  upon  part  of  the  goods  in  a 
house,  in  the  name  of  the  whole,  is  a  good  levy  upon  the  whole.*^° 

The  delivery  of  an  execution  to  the  sheriff  does  not  constitute 
a  levy.°^*  But  an  indorsement  on  an  execution  certifying  a  levy 
properly  signed  is  valid,  though  undated,  if  it  otherwise  appears 
that  the  levy  was  made  within  the  proper  time.*^^  No  writ  with- 
out a  levy  can  participate  in  the  proceeds  of  a  sale ;°"  on  some 
occasions  a  verbal  levy  may  be  sufficient  when  the  sheriff  is  pre- 
vented by  the  party  in  possession  of  goods  from  actually  levying 
on  them.'^*  And  if  the  possessor  subsequently  buys  the  goods 
at  a  sheriff's  sale  under  an  execution  upon  a  judgment  obtained 
by  him  against  the  defendant  he  is  liable  in  trover  to  the  pur- 
chaser at  the  sale  under  the  first  execution."^" 

A  constable  must  proceed  with  his  execution  until  it  is  stayed 
or  superseded.®^^  And  if  the  justice  fails  to  notify  the  con- 
stable of  a  supersedeas  an  innocent  purchaser  at  the  constable's 
sale  takes  a  good  title."^^  He  must  also  return  his  execution  on 
or  before  the  return  day.  If  he  does  not  do  so  without  excuse*^' 
he  is  liable  for  the  amount  of  the  execution  and  tosts.*^* 
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126.  Designation  of  property. 

The  property  levied  on  may  be  designated  in  the  body  of  the 
return,  or  by  reference  to  the  schedule  attached  thereto ;  and  it  is 
said,  that  such  designation  is  requisite  to  render  the  levy  good.*^° 
If  the  sheriff  have  several  writs  in  his  hands,  at  the  same  time, 
he  may  indorse  upon  each  a  list  of  the  levied  goods;  but  this  is 
not  necessary,  and  the  practice  is  to  make  the  indorsement  or 
attach  the  schedule  to  one  writ,  and  refer  to  this  in  the  returns  on 
the  others.*""  But  an  omission  to  do  either,  cannot  be  supplied 
by  other  proof ;  hence,  if  the  sheriff  return  a  levy  and  schedule 
under  a  second  execution,  the  prior  writ  having  been  returned 
without  a  levy  or  schedule,  he  must  apply  the  money  to  the 
second  writ,  leaving  the  plaintiff  in  the  first  to  his  remedy  against 
him  by  action.*"'  It  is  not  competent  to  prove  by  parol  a  levy 
made  in  writing,  without  first  proving  its  loss."^^  When  the  sher- 
iff levies  on  a  specific  article  or  articles,  naming  them,  without 
more,  he  will  be  confined  to  his  levy ;  as,  for  example,  where  he 
levies  on  a  horse,  he  will  not  be  permitted  to  sell  a  cow,  or  other 
article  of  property;  but  not  so  where  words  are  added  which 
plainly  indicate  his  intention  to  include  other  property,  although 
not  specifically  named  or  enumerated;'^'  and  a  levy  on  certain 
enumerated  articles,  and  all  the  defendant's  property  not  ex- 
empted by  law,  will  embrace  all  the  property  then  possessed  or 
afterwards  acquired  by  the  defendant,  though  not  enumerated; 
and  evidence  that  part  of  the  unenumerated  goods  sold  were  ac- 
quired after  the  levy,  though  before  the  return  day  of  the  writ, 
will  not  be  received,  for  the  purpose  of  letting  in  on  the  fund  a 
subsequent  fi.  fa.,  under  which  the  sheriff  had  levied  on  such 
goods  specifically.'^" 

127.  As  between  successive  execution  creditors. 

Though,  as  between  successive  execution  creditors,  it  is  essen- 
tial that  the  sheriff  designate  the  property  levied  on,  either  in  the 
body  of  his  return,  or  by  reference  to  the  accompanying  schedule, 
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yet,  as  to  all  other  persons,  a  valid  levy  may  be  made  without 
either  indorsement  or  schedule;  the  levy  is  a  seizure,  and  the 
indorsement  only  evidence  of  it,  and  not  exclusive  evidence,  ex- 
cept in  favor  of  subsequent  execution  creditors  or  purchasers.*'^ 
In  contenjplation  of  law,  unless  it  appear  to  be  clearly  otherwise, 
the  sheriff  is  deemed  to  have  seized,  under  the  second  writ,  the 
same  property  that  was  seized  under  the  first,  and  not  merely  the 
surplus,  from  the  time  the  second  writ  came  into  his  hands,  or 
at  any  rate  from  the  time  he  indorses  the  seizure."^^  The  refusal 
of  the  court  to  set  aside  a  levy,  is  not  ground  for  a  writ  of! 
error.*^^ 

128.    Time  of  levy. 

The  latest  period  for  making  the  levy  is  the  return  day  of  the 
writ  ;*'*  if  not  levied  until  after  the  return  day,  the  writ  is  spent, 
and  though  retained  by  the  officer,  is  dead  in  his  hands. °^'  In 
the  case  of  several  executions  against  the  same  defendant,  being 
delivered  to  the  sheriff,  he  should  first  execute  the  one  first  deliv- 
ered,"^" except  it  be  fraudulent,  when  he  ought  to  execute  the 
other."'^  The  usual  practice  is,  to  sell  on  all  the  executions  in  his 
hands  at  the  time,  leaving  the  responsibility  of  distribution  to  the 
court  f^^  should  be,  however,  give  preference  to  the  last,  the  pro- 
ceeding is  not  void ;  the  property  is  bound  by  a  sale  so  made,  and 
the  plaintiff  in  the  first  execution  must  take  his  remedy  against 
the  sheriff."'*  Where  it  does  not  appear  when  the  levy  was  made 
it  will  be  presumed  to  have  been  done  prior  to  the  return  day."*" 
The  execution  of  a  fi.  fa.  is  one  act,  and  not  divisible  by  points 
of  time,  e.  g.,  though  a  seizure  be  made  before  the  giving  of  a 
bond  of  indemnity  to  the  sheriff,  and  a  sale  be  made  afterwards, 
the  execution  is  considered  as  made  under  the  writ,  after  the  giv- 
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ing  of  the  bond."*^  The  sheriff,  before  the  return  day,  may 
seize  property  acquired  after  the  writ  was  delivered  to  him;  and 
where  property  subsequently  acquired  was  levied  on  under  a  sec- 
ond writ,  and  afterwards  under  the  former  writ,  it  was  held,  that 
the  proceeds  should  be  appropriated  to  the  writs  according  to 
their  priority  of  delivery  to  the  sheriff/*^  And  if  a  sheriff  re- 
ceives directions  not  to  proceed  until  further  orders,  a  notice  to 
proceed  given  on  Sunday  is  ineffectual  if  another  execution  is 
given  to  him  on  Monday  before  an  actual  levy.^** 

i2g.    Mode  of  levy. 

In  the  execution  of  the  writ  of  fi.  fa.  the  sheriff  cannot  break 
open  an  outer  door  of  the  party's  dwelling  house  ;°**  unless  in 
the  case  of  a  writ  of  habere  facias;  but  having  gotten  entrance, 
he  may,  in  all  cases,  break  open  an  inner  door,  cupboards,  trunks, 
&c.,  if  necessary  ;°*°  and  it  has  been  held  that  he  need  not  demand 
entrance  at  the  inner  doors  before  they  are  broken  open.*"  The 
rule  extends  only  to  the  party's  dwelling  house;  therefore,  the 
sheriff  may  break  open  the  outer  door  of  a  barn  or  out  house,  or 
store  or  warehouse,  standing  separate  from  the  dwelling  house, 
without  a  previous  demand  and  refusal  of  admission.^*'  And  if 
the  officer  come  upon  the  occupant  so  suddenly  as  to  prevent  his 
fastening  or  entirely  closing  the  door,  and  he  attempt  to  close  it, 
the  officer  may  not  lawfully  resist.***  After  demand  and  refusal 
of  entrance  the  sheriff  may  break  open  the  outer  door  of  a  dwells 
ing  house  belonging  to  a  third  person,  if  the  defendant  or  his 
goods  be  there  ;"*'  or  if  the  defendant,  after  being  arrested  on  a 
capias,  escape  into  either  his  own  or  anothers'  dwelling  house,  the 
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officer  will  be  justified  in  breaking  the  outer  door  to  retake  him.^'"' 
Also,  if  after  a  peaceable  entrance  at  the  outer  door  of  the 
party's  dwelling  house,  the  sheriff  or  his  officer  be  locked  in,  he 
may  justify  breaking  open  the  outer  door,  in  order  to  get  out; 
and  the  court  would  probably  grant  an  attachment  against  the  de- 
fendant.*^^  If  the  sheriff  break  an  outer  door,  when  he  is  not 
justified  in  doing  so,  this  does  not  vitiate  the  execution,  but 
merely  renders  the  sheriff  liable  to  an  action  of  trespass.*^^  Where 
the  sheriff  enters  the  house  of  the  defendant,  his  justification 
does  not  depend  on  his  finding  or  not  finding  property ;  but  it  is 
otherwise  where  he  enters  a  stranger's  house,  in  which  case  he 
is  not  justified  unless  it  turn  out  that  the  defendant  had  goods 
therein  liable  to  execution.^^"  No  settled  rule,  appears  to  exist 
as  to  the  length  of  time  the  sheriff  should  continue  in  the  house 
of  the  defendant  or  a  stranger,  upon  a  fi.  fa.,  he  ought  not,  how- 
ever, to  remain  there,  unpermitted,  longer  than  is  necessary  for 
the  service  of  his  process.®^* 

In  an  action  of  trespass  against  a  purchaser  at  sheriflf's  sale 
and  the  sheriff  and  his  deputy  for  unlawfully  entering  on  the  de- 
fendant's land  and  tearing  his  house  down,  neither  the  sheriff 
nor  his  deputy  is  liable  therefor  unless  they  are  shown  to  have 
done  something  more  than  put  the  purchaser  at  the  sheriff's  sale 
of  it  in  possession."®^ 

130.    Sheriff  must  have  control  of  property. 

A  levy  cannot  be  made  on  personal  property  without  having 
the  goods  levied  on  in  actual  manucaption  or  control  ;°°*  it  is 
essential  that  the  property  levied  on  be  in  the  power,  or  within 
the  view  of  the  sheriff,  at  the  time  it  was  made ;  a  levy  is  an  as- 
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sertion  of  title  by  the  sheriff,  and  should  be  public,  open  and  un- 
equivocal.®"'  Therefore,  where  the  chattel  levied  on  was,  at  the 
time  of  the  levy,  ten  miles  off,  and  was  not  seen  by  the  sheriff 
until  after  the  return  day,  the  levy  was  held  invalid  as  against 
an  actual  levy  subsequently  made  under  another  writ.°°*  So, 
merely  proclaiming  a  levy  on  goods  locked  up  in  a  store,  and  not 
in  view,  is  not  sufficient;  the  store  should  be  broken  open,  the 
goods  seized  and  an  inventory  taken."'^"  In  England,  the  officer 
generally  enters  upon  the  premises  in  which  the  defendant's 
goods  are,  and  leaves  one  of  his  assistants  in  possession  of 
them.°°"  Actual  seizure  may  be  dispensed  with  for  the  defend- 
ant's accommodation,  and  the  officer  will  have  a  constructive  pos- 
session, which  is  good  as  between  him  and  the  defendant,  but 
not  as  against  other  creditors  f°^  in  order  to  be  valid  against 
other  creditors,  this  species  of  levy  must  be  followed  up,  within 
a  reasonable  time,  by  the  actual  taking  of  possession.*"^  "The 
defendant  in  the  execution  may  waive  the  taking  of  actual  pos- 
session by  the  sheriff,  and  consent  to  a  sale  where  no  one  interest- 
ed therein  objects."**^  The  defendant  also  may  retain  possession 
for  the  officer,  becoming  thereby  quoad  hoc  his  servant,  and  an- 
swerable to  him  in  trespass  vie  et  armis,  should  he  retain  or  re- 
move the  goods,  after  such  levy  and  arrangement  to  hold  for  the 
officer.*"*  It  is  a  frequent  practice  for  the  sheriff  to  take  security 
for  the  forthcoming  of  the  goods,  leaving  them  in  the  defend- 
ant's keeping,  but  this  is  at  his  own  risk  ;**'  the  sheriff  need  not 
take  the  property  into  actual  custody;  it  is  enough  that  it  be 
forthcoming  to  answer  the  exigencies  of  the  writ.°°°  The  receipt 
of  a  second  fi.  fa.  amounts,  from  the  time  it  is  indorsed  by  the 
sheriff,  to  a  reseizure  of  the  goods,  on  which  a  prior  levy  has 
been  made,  and  thenceforth  they  are  in  his  custody  on  all  the 
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writs  ;*°'  the  indorsement  itself  amounts  to  such  reseizure.°°* 
Where  one  constable  levies  on  goods,  another  cannot,  under  a 
second  execution,  take  the  same  goods  out  of  his  hands  and 
sell  them,  though  the  first  execution  be  on  a  fraudulent  judg- 
ment ;  the  right  to  the  proceeds  must  be  determined  by  law.°°® 

131.    Effect  of  levy. 

The  seizure  of  the  goods  vests  the  possession  in  the  sheriff, 
and  he  has  such  a  special  property  in  them  that  he  may  maintain 
trespass  or  trover  against  the  defendant,  or  a  third  person,  for 
taking  them  away.®^*  In  such  action  the  defendant  cannot  set  up 
that  the  chattel  was  his  property ;  whatever  his  title,  he  cannot  as- 
sert it  while  the  chattel  is  in  the  custody  of  the  law.®^^  But  until 
sold  the  property  of  the  judgment  debtor  is  not  wholly  divested ; 
it  remains  in  him  subject  to  the  levy,  and  is  at  his  disposal  bur- 
dened with  the  incumbrance.^"  He  can,  therefore,  assign  it  sub- 
ject to  the  lien  of  execution.®'*  The  officer,  under  the  authority 
of  the  law,  is  invested  with  full  power  to  sell  and  transfer  the 
absolute  property  in  the  goods,  and  this  is  the  full  extent  of  all 
that  belongs  to  him.*'*  The  sheriff  is  answerable  to  the  plain- 
tiff for  the  value  of  the  goods  seized,  or  which  might  have  been 
seized  under  the  fi.  fa.,  but  not  beyond  that  value ;°'°  and  in  the 
case  of  his  refusal  to  sell,  his  liability  will  be  measured  by  the 
value  of  the  goods,  or  the  amount  of  the  execution,  which  ever 
is  least.*'®  He  is  absolutely  liable  for  the  forthcoming  of  the 
goods,  unless  deprived  of  them  by  the  act  of  God,  sudden  acci- 
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dent,  or  the  public  enemy ;  hence,  where  the  goods  levied  on  are 
sufficient  to  pay  the  debt,  and  a  part  are  stolen  between  the  levy 
and  sale,  so  that  the  money  cannot  be  made,  the  sheriff  is  liable 
for  the  deficiency.*'' 

A  clause  in  a  policy  of  insurance,  that  it  should  "cease  at  and 
from  the  time"  the  premises  "shall  be  levied  on  or  taken  into  pos- 
session or  custody,  under  any  proceeding  at  law  or  in  equity,"  is 
to  be  construed  as  meaning  an  actual  levy  and  change  of  posses- 
sion under  it;  a  mere  notice  of  levy,  given  by  the  officer  to  the 
defendant,  without  taking  the  goods  insured  into  his  possession 
or  custody,  though  good  as  a  levy,  will  not  avoid  the  policy;*" 
nor  will  a  levy,  under  an  execution  against  a  stranger.*'* 

132.    Satisfaction  as  to  debtor. 

The  effect  of  a  levy,  as  regards  satisfaction,  may  be  consid- 
ered, first,  in  relation  to  the  debtor;  and  then,  in  respect  to  his 
creditors.  When  the  sheriff  seizes  sufficient  property  of  the  de- 
fendant, he  cannot  make  a  second  levy;*^"  the  debtor  is  dis- 
charged from  the  judgment,  and  the  plaintiff  must  look  to  the 
sheriff  for  his  money  ;**^  the  taking  a  bond  for  the  money  has 
the  same  effect  ;*^^  and  the  debtor  may  plead  the  discharge  in 
bar  to  an  action  of  debt  or  scire  facias  upon  the  judgment,**' 
being  absolutely  discharged  to  the  extent  of  the  levy,  whether  the 
sheriff  can  sell  the  goods  or  return  the  writ  or  not;***  or  even, 
although  they  afterwards  be  rescued  from  him.**°  If  the  officer 
deliver  the  goods  to  a  third  person,  on  his  giving  a  receipt  to  re- 
turn them  or  pay  the  amount  of  the  execution,  he  cannot  after- 
wards take  other  goods  of  the  defendant  in  execution;  and  in 
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such  case,  it  is  immaterial,  whether  the  property  originally  taken 
were  sufficient  to  satisfy  the  execution  or  not,  or  that  the  officer 
had  been  unable  to  recover  anything  on  his  receipt.'**  But,  as  be- 
tween the  plaintiff  and  defendant,  a  levy,  afterwards  released,  is 
not  an  extinguishment  of  the  debt.®'' 

There  may  be  a  question  whether  the  value  of  the  goods  is 
sufficient.  A  general  return  of  goods  levied,  whereby  it  does 
not  clearly  appear  that  they  were  sufficient,  does  not  operate  to 
discharge  the  defendant,  and  deprive  the  creditor  of  all  further 
remedy,  except  against  the  sheriff;  in  such  case,  if  the  sheriff 
pay  the  fair  amount  of  the  sales  to  the  plaintiff,  it  is  all  that  is 
required  of  him,  and  the  plaintiff  may  issue  an  alias  fi.  fa.  or  ca. 
sa.,  for  the  residue,  without  application  to  the  court.  Therefore, 
where  a  fi.  fa.  was  returned,  levied  on  grain  in  the  barn  and  in 
the  ground,  household  furniture,  &c.  (described  and  left  at  the 
plaintiff's  risk),  it  was  held  not  to  be  evidence  that  the  judgment 
was  completely  satisfied,  so  as  to  make  an  alias  for  the  residue 
void.''*  But  a  return  to  a  fi.  fa.,  levied  on  certain  specified 
articles,  with  all  the  defendant's  personal  estate,  is  prima  facie 
evidence  of  a  levy  to  the  value  of  the  whole  debt  ;'*'  and  now  the 
sheriff's  return  that  he  has  levied  on  the  debtor's  goods,  without 
specifying  the  value,  is  prima  facie  evidence  that  the  value  was 
sufficient  to  pay  the  debt.''"  The  rule  applies,  though  the  title  of 
a  purchaser  of  the  goods  at  the  sheriff's  sale  be  defeated  in  an 
action  of  replevin,  for  there  is  no  warranty  in  judicial  sales ;  and 
it  makes  no  difference  that  the  plaintiff  became  the  purchaser; 
he  is  concluded  by  the  sheriff's  return,  and  cannot  renew  his 
execution.'^* 

The  rule  as  to  the  discharge  of  the  debtor  does  not  apply, 
where  the  goods  have  been  left  in  his  continued  possession,  and 
he  has  been  permitted  to  use  them  as  his  own;'"^  nor  where  the 
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goods  were  released  by  the  plaintiff,  the  judgment  remaining 
unpaid.*'^  Accordingly,  the  return  of  "levied"  on  personal  prop- 
erty, where  the  property  had  been  restored  to  the  defendant  on 
a  forthcoming  bond,  and  not  delivered  back  to  the  sheriff,  does 
not  preclude  the  plaintiff  from  resorting  to  the  proceeds  of  the 
defendant's  lands,  which  are  in  court  for  distribution."'*  So,  an 
execution  issued  by  a  justice,  and  returned  "levied,  but  not  sold 
for  want  of  time,"  an  alias  stayed,  and  a  pluries  issued  nine 
years  afterwards,  returned  "no  goods,"  are  no  evidence  for  the 
defendant  that  the  debt  is  paid;  here,  there  is  no  evidence  nor 
any  pretence  of  evidence,  that  the  plaintiff  had  an  advantage  or 
benefit  from  the  levy;  the  goods  were  not  removed  nor  dis- 
turbed; and  in  such  case  there  is  no  legal  presumption  that  the 
judgment  is  satisfied.*^^  If  the  levy  be  released  by  the  plaintiff, 
and  is  lost  to  the  defendant,  it  is  pro  tanto  a  satisfaction;  though 
it  is  otherwise  if  the  release  were  at  the  defendant's  request.*"" 
After  a  levy  on  goods  the  plaintiff  cannot  discharge  them,  and 
continue  his  judgment  in  force  as  to  the  land  of  defendant;"'^ 
but  a  revocation  of  a  levy  as  to  the  goods  of  one  surety  does  not 
discharge  his  co-surety.""^ 

Again,  whenever  an  assignee  for  the  benefit  of  creditors  inter- 
venes in  an  execution  and  by  arrangement  with  the  sheriff  and 
the  execution  creditor  is  permitted  to  take  possession  and  make 
sale  of  the  defendant's  goods,  the  execution  creditor  will  not  be 
postponed  in  favor  of  a  junior  execution  creditor.""'  Nor  can  he 
take  advantage  of  a  delay  by  the  sheriff  in  executing  a  writ  based 
on  a  well  founded  belief  that  the  defendant  was  endeavoring  to 
pay  the  judgment,  and  that  no  one  would  be  injured  by  the 
delay,  to  defeat  the  lien  of  the  first  execution."" 
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133.    As  to  other  creditors. 

As  regards  other  creditors  of  the  execution  debtor,  the  seizure 
of  goods  in  execution  to  the  amount  of  the  debt,  is  a  discharge  of 
the  judgment,  whether  the  goods  be  sold  or  not,  except  where  the 
plaintiff  is  deprived  of  the  fruit  of  his  levy,  without  any  fault 
of  his  own.'"'^  So,  if  after  levy,  the  goods  be  left  in  the  hands 
of  the  debtor,  who  disposes  of  them  this  is  a  satisfaction  of  the 
execution,  to  the  value  of  the  goods  disposed  of  ;^°^  and  if  the 
sheriff  return  that  he  has  levied  and  left  the  goods  in  the  hands 
of  the  debtor,  the  judgment  must  be  treated  as  having  been  at 
one  time  actually  satisfied.  Likewise  after  a  levy  has  been  made 
on  the  defendant's  goods  and  they  are  sold  by  him  to  a  person 
who  is  liable  for  the  defendant's  indebtedness,  who  pays  the 
plaintiff's  judgment,  the  purchaser  is  entitled  to  the  goods  as 
against  a  sheriff's  vendee  under  a  subsequent  execution.'"'' 
Whether  it  might  be  restored  to  its  former  incidents  by  agree- 
ment of  the  parties,  as  between  themselves,  is  a  question;  but  it 
certainly  could  not  be  restored,  so  as  to  deprive  third  persons  of 
any  advantage  acquired  by  such  return.'^''*  Yet,  a  levy  on  per- 
sonal property,  stayed  by  order  of  plaintiff,  where  there  is  no 
proof  of  collusion  between  the  plaintiff  and  defendant,  and  the 
property,  being  left  in  the  possession  of  defendant,  and  used  by 
him  as  before  the  levy,  was  either  sold  under  proceedings  by 
subsequent  creditors,  or  consumed  and  disposed  of  by  the  de- 
fendant himself,  does  not  amount  to  a  satisfaction,  nor  does  it 
operate  to  postpone  the  plaintiff  to  junior  judgments;  but  the 
creditors  are  entitled  to  the  proceeds  of  a  judicial  sale  of  the 
defendants'  real  estate,  according  to  the  seniority  of  their  liens.'"^ 
So,  the  issuing  of  a  second  writ,  which  is  withdrawn  before  any 
proceedings  are  had  under  it,  is  not  an  abandonment  of  the 
preceding  levy;^"*  nor  is  a  levy  such  a  satisfaction  of  the  debt 
as  to  prevent  an  attachment  by  a  creditor  of  the  plaintiff  in  the 
execution.''"' 
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134.  Custody  of  the  goods. 

As  the  goods  levied  on  are  at  the  risk  of  the  officer,  he  must 
keep  them  safely  till  the  sale.  It  is  not  customary  to  remove 
them,  provided  the  officer  be  secured  as  to  their  production  when 
demanded;  and  the  lien  of  the  levy  has  always  been  held  to  con- 
tinue, although  the  chattels  were  not  removed  under  the  fi.  fa., 
unless  fraud  be  proved  f" *  but  a  purchaser,  without  notice  of  the 
levy,  will  hold  the,  goods  discharged  from  the  lien  of  the  execu- 
tion.'"^ In  England,  however,  the  practice  is  to  remove  the 
goods,  and  the  fact  that  they  are  not  removed,  is  a  badge  of 
fraud,  so  as  to  render  them  liable  to  a  second  execution,  or  to 
pass  into  the  hands  of  a  purchaser  discharged  from  the  lien  of 
the  execution  creditor,  and  the  only  exception  to  the  rule  in  this 
state  is  the  case  of  household  furniture.'^"  And  it  has  been 
doubted  whether  even  this  class  of  goods,  however  valuable,  is 
to  be  exempted,  without  limitation,  from  the  general  rule.'^' 
If  the  sheriff,  without  legal  authority,  withdraw  from  and  sur- 
render the  possession  of  the  goods  levied  on,  and  make  return  to 
that  effect  on  the  writ,  the  lien  of  the  execution  on  the  goods  is 
gone,  and  the  plaintiff  has  no  claim  on  the  proceeds  of  their 
sale  under  a  subsequent  fi.  fa.'^^ 

135.  Security  for  the  goods. 

It  is  a  frequent  practice  for  the  sheriff  to  take  security  for  the 
forthcoming  of  the  goods,  leaving  them  in  the  defendant's  keep- 
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ing ;  but  this  is  at  his  own  risk.  As  against  a  vendee,  or  a  subse- 
quent execution,  the  lien  of  the  fi.  fa.  is  gone,  if  the  sheriff, 
having  taken  a  bond  from  the  defendant,  conditioned  for  the  re- 
turn of  the  property,  left  the  goods  in  the  defendant's  hands 
for  nearly  a  year,  when  the  defendant  sold  them.''^'  But  where 
there  has  been  no  excessive  delay,  the  taking  of  a  forthcoming 
bond  by  the  sheriff  for  the  delivery  of  the  goods  at  the  day  of 
sale,  is  not  a  dissolution  of  the  levy,  any  more  than  is  the  taking 
a  bond  for  stay  of  execution;  the  creditor  may  press  his  lien, 
or  his  bond,  or  both,  at  the  same  time.''^*  A  surety  in  a  forth- 
coming bond  is  discharged,  if,  after  the  day  specified  in  the  bond 
for  the  delivery  of  the  goods  to  the  sheriff  the  original  award,  on 
which  the  execution  issued,  was  referred  to  the  arbitrators,  on 
exceptions,  and  confirmed  under  an  agreement  that  three  months' 
stay  should  be  given;  the  execution  being  discharged  by  such 
agreement,  the  surety  is  also  discharged.''^^  Where  the  sheriff, 
instead  of  removing  the  goods,  takes  from  a  stranger  to  the 
writ,  a  writing,  in  the  nature  of  a  forthcoming  bond,  that  he  will 
deliver  the  articles  levied  on  to  the  sheriff,  at  any  time  when  de- 
manded, or  pay  the  debt,  interest  and  costs  in  the  execution ;  the 
party,  when  afterwards  sued  on  this  writing,  cannot  set  up,  in  ex- 
cuse of  nonperformance,  that  the  goods  were  his  own,  and  not 
the  property  of  the  defendant  in  the  execution.'"  When  the  of- 
ficer leaves  the  goods,  without  having  made  an  inventory,  and 
without  leaving  any  one  in  possession  on  his  behalf,  and  they 
are  distrained  for  rent,  and  sold,  without  notice  of  the  prior 
levy,  the  lien  of  the  fi.  fa.  is  gone,  and  the  officer  cannot  reseize 
the  goods  in  the  possession  of  the  purchaser ;  if  he  do  so,  and  sell 
them,  his  vendee  takes  no  title.'^' 

136.    Not!  removal. 

The  consequences  of  leaving  the  goods  levied  upon  in  the  cus- 
tody of  the  defendant,  may  affect  the  defendant,  the  officer  or  the 
plaintiff.  As  to  the  defendant,  we  have  seen  that  if  the  goods 
were  left  in  his  custody,  and  the  plaintiff  thereby,  and  without 
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any  fault  of  his  own,  has  failed  to  reap  the  fruits  of  his  levy,  the 
presumption  of  satisfaction  is  overcome.'^®  As  relates  to  the 
officer,  his  duty  being  to  remove  the  goods,  it  is  at  his  own  risk 
that  they  are  left  with  defendant,  and  if  they  be  eloigned,  he  is 
liable,  as  in  other  cases  of  misconduct.  The  plaintiff,  therefore, 
is  not  liable  for  the  wages  of  a  watchman,  hired  by  the  sheriff 
to  take  charge  of  the  goods ;  a  direction  to  the  sherilif,  by  the  at- 
torney of  the  plaintiff,  to  put  a  watchman  in  charge,  is  not  evi- 
dence from  which  to  imply  a  promise  to  pay  for  his  services ;  such 
direction  is  simply  a  notice  that  the  sheriff  will  be  held  responsi- 
ble, if  he  suffer  the  goods  to  remain  in  possession  of  the  debtor, 
and  they  be  lost;^^°  nor  can  he  deduct  from  the  proceeds  of  sale 
the  expenses  of  watchmen  employed  by  him  at  the  defendant's 
request,  in  consequence  of  a  delay  in  the  sale,  at  the  instance  of 
such  defendant.'^"  An  indorsement,  "levy  at  the  risk  of  the 
plaintiff,"  is  understood  to  mean  nothing  more  than  that  the  prop- 
erty, until  sale,  may  be  left  with  the  defendant,  at  the  risk  of 
the  plaintiff,  and  not  at  the  risk  of  the  sheriff ;  that  if  the  prop- 
erty is  not  produced  on  the  day  of  sale,  so  far  as  regards  the 
plaintiff,  the  sheriff  is  released;  and  further,  perhaps,  as  an 
agreement  to  indemnify  the  sheriff  for  a  levy  on  the  goods  of  a 
stranger.'^^ 

As  regards  the  plaintiff,  the  consequence  of  leaving  the  goods 
in  the  defendant's  custody  may  be  most  serious,  especially  if  his 
direction  to  that  effect  be  accompanied  with  instructions  to  the 
officer  to  delay  or  postpone  the  execution  of  the  writ.  Although 
the  mere  fact  that  household  goods  are  permitted  to  remain  in 
the  defendant's  custody,  is  not  here,  as  in  England,  a  badge  of 
fraud,  yet,  as  there  is  no  certain  rule  how  long  they  may,  with 
safety  to  the  plaintiff,  be  permitted  to  remain  in  the  defendant's 
possession  (the  cases  having  varied  from  one  day  to  upwards  of 
two  years),  it  is  attended  with  hazard;  and  now  it  would  hardly 
be  safe  for  creditors  to  permit  the  levy  to  remain,  without  sale 
of  the  goods,  or  some  person  having  them  in  charge,  so  long  a 
time  as  would  seem  to  be  authorized  by  the  earlier  cases.'"    If 
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an  execution  creditor,  after  levy,  leave  the  goods  in  the  hands 
of  the  debtor,  who  disposes  of  them,  this  is  a  satisfaction  of  his 
execution  to  the  value  of  the  goods  so  disposed  bf.^^'  It  is  in 
contravention  of  the  law,  to  permit  the  possession  and  control  of 
the  property  to  remain,  after  the  levy,  as  before,  it  being  not 
only  fraud  in  fact,  but-  fraud  in  law ;  and,  though  there  be  no  un- 
necessary delay  in  making  the  sale,  and  no  order  to  delay  it,  the 
execution  will  be  postponed.'^*  Goods  levied  on  should,  in  a 
reasonable  time  thereafter,  be  taken  possession  of  by  the  officer, 
in  such  a  manner  as  to  apprise  everybody  that  they  have  been 
taken  in  execution  ;^^'  and,  if  suffering  the  goods  to  remain  in  the 
possession  of  the  debtor,  has  given  him  a  false  credit,  the  cred- 
itor loses  his  lien.''^" 

The  cases  ruling  the  levy  to  have  been  lost  as  to  junior  fi.  fa. 
by  staying  proceedings,  are  instances  of  indefinite  stay,  and 
where  the  executions  appeared  to  be  designed  as  covins,  or  to 
create  liens  separate  from  the  possession;  where,  however,  the 
sale  is  not  postponed,  but  merely  adjourned,  before  the  return 
day,  for  a  few  days,  a  measure  not  inconsistent  with  making  the 
money  on  the  same  writ,  and  creating  no  presumption  that  any- 
thing else  was  intended,  the  lien  will  not  be  lost.  If  adjourned 
until  after  the  return-day,  it  would  be  equivalent  to  an  indefinite 
postponement,  and  therefore  fraudulent;  but  where  the  creditor 
really  means  to  obtain  his  money  under  the  writ,  it  would  be 
unreasonable  to  interfere  with  his  direction  of  it.'^' 

137.    Interference  with  the  process. 

Interference  of  the  plaintiff  with  the  process,  is  often  com- 
bined with  allowing  the  goods  to  remain  in  the  custody  of  the 
defendant,  and  will,  especially  in  such  combination,  cause  the 
plaintiff  to  lose  his  priority..  An  execution  is  intended,  not  to  se- 
cure, but  to  enforce  payment  of  the  debt  i"^  and  a  levy  made  with 
any  other  than  a  bona  fide  purpose  of  making  the  money  under  it, 
is  fraudulent,  as  against  subsequent  executions."'  If,  then,  the 
plaintiff  undertake  to  pervert  the  writ,  and  make  use  of  it  for  the 
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purpose  of  keeping  other  creditors  at  bay,  he  commits  a  fraud 
upon  such  creditors,  which  will  have  the  effect  of  postponing  his 
execution  to  theirs.  We  have  already  seen,  that,  as  regards 
household  furniture,  the  mere  fact  of  the  goods  having  been  left 
in  defendant's  possession,  does  not  constitute  a  fraud;  but,  even 
as  to  this  class  of  goods,  if  that  fact  be  accompanied  by  a  long 
and  unreasonable  delay  in  effecting  a  sale,  though  without  the 
plaintiff  having  instructed  the  officer  to  postpone  the  sale,  it  will, 
perhaps,  cause  the  lien  of  the  levy  to  be  postponed  in  favor  of 
subsequent  execution  creditors.^'"  It  has  even  been  said  that  the 
lien  may  be  lost  by  the  slightest  negligence  in  pursuing  the  exe- 
cution;'^^ the  latitude  does  not  extend  to  inerchandise  taken  in 
execution.'''^  And  withdrawing  the  officer  left  in  charge  of  the 
goods,  suffering  the  debtor  to  go  on  in  his  business  as  usual, 
amounts  to  a  relinquishment  of  the  execution,  as  against  other 
execution  creditors.'^' 

a.    Effect  of  instructions  by  execution  creditor. 

An  execution  creditor  who  places  his  writ  in  the  hands  of  the 
sheriff  with  instructions  to  make  the  money  thereon,  and  who 
does  not  countermand  or  modify  his  instructions,  or  interfere  in 
any  way  with  the  execution  of  the  writ,  does  not  lose  his  lien 
by  the  sheriff's  delay  in  making  the  sale.''^*  But  an  execution 
creditor  who  instructs  the  sheriff  not  to  proceed  is  postponed  in 
favor  of  subsequent  executions.''^  And  if  the  sheriff  receives  a 
ft.  fa.  with  instructions  not. to  proceed  until  further  notice,  which 
is  afterward  given  on  Sunday,  it  is  ineffectual  if  another  writ 
is  handed  to  him  on  Monday  before  an  actual  levy.''®     Again, 
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when  a  sheriff  under  instructions  postpones  a  levy  allowing  the 
goods  to  remain  meanwhile  in  the  defendant's  possession,  it 
tends  to  fraud  and  a  subsequent  execution  will  be  preferred.''^^ 
And  where  the  attorney  of  the  first  execution  served  a  notice  on 
the  sheriff  as  attorney  of  a  third  party,  notifying  him  not  to  sell 
on  the  levied  goods,  the  notice  was  regarded  as  a  direction  by  the 
first  execution  creditor  not  to  proceed  further  against  the  prop- 
erty and  to  postpone  the  execution  to  the  execution  of  a  subse- 
quent execution  creditor  who  indemnified  the  sheriff  in  selling 
the  property.'^* 

If  a  subsequent  execution  creditor  seeks  to  postpone  a  prior 
execution  on  an  allegation  of  fraud,  the  burden  of  proof  is  on 
him  to  show  fraud  by  satisfactory  evidenceJ^^  And  a  second 
execution  creditor  who  induces  a  first  execution  creditor  whose 
claim  is  fraudulent  to  postpone  his  lien  is  entitled  to  the  proceeds 
of  the  sale  as  against  a  third  creditor.'*"  On  an  agreement  be- 
tween an  execution  creditor  and  the  defendant  by  which  the  writ 
is  returned  levied  and  the  latter  is  allowed  eighteen  months  to 
make  payments,  the  lien  of  the  writ  is  postponed  to  the  writs  of 
other  judgment  creditors  who  subsequently  issue  execution.'*^ 
A  first  execution  creditor  will  not  be  postponed  to  a  subsequent 
execution  if  he  does  not  interfere  with  the  sheriff  in  performing 
his  duty,  nor  give  any  directions  to  him  inconsistent  with  the 
exigencies  of  the  writ.''*"  But  a  constable  who  has  made  a  levy 
and  who,  on  learning  of  a  subsequent  execution,  hands  his  writ  to 
the  sheriff  and  permits  him  to  sell,  does  not  thereby  abandon  his 
levy  and  will  not  postpone  it  on  distribution.'**  Nor  will  the 
first  execution  be  postponed  to  the  second  merely  because  the 
first  plaintiff  innocently  requested  the  sheriff  to  allow  the  defend- 
ant to  retain  possession  of  the  property  when  the  defendant 
would  have  done  so  for  other  reasons.'**  Nor  will  a  notice  to  the 
sheriff  instructing  him  to  indorse  on  a  writ  of  fi.  fa.  the  date  of 
its  receipt,  and  stating  that  a  description  of  the  property  would 

737  Piatt-Barber  Co.  v.  Groves,  193  Pa.  475. 

738  Taylor  v.  Taylor,  6  York  11. 

739  Meyers  v.  Rasely,  2  L,anc.  L.  Rev.  331. 

740  Kelchner's  Estate,  11  Super.  Ct.  595. 

741  Sweet  V.  Williams,  162  Pa.  94. 

,    742    Stroudsburg  Bank's  Appeal,  126  Pa.  523. 

743  Miller  v.  Getz,  135  Pa.  558. 

744  Meyers  v.  Rasely,  3  North.  178. 


JfS56         Common  Law  Practice  in  Pennsylvania. 

be  furnished  shortly,  postpone  the  writ  to  a  subsequent  one,  the 
levy  being  made  within  the  life  of  the  writJ^°  But  an  execution 
will  be  postponed,  if  not  used  in  good  faith,  for  example,  when 
the  holder  allows  the  defendant  to  remain  in  possession  so  that 
private  sales  can  be  made  contrary  to  law/*'  Again,  when  the 
primary  design  in  issuing  an  execution  is  to  obtain  a  lien  on  the 
defendant's  personalty,  and  not  to  sell,  the  lien  will  be  postponed 
to  a  subsequent  execution/*^  Also,  when  an  assignee  for  cred- 
itors intervenes  in  an  execution  and  arranges  with  the  sheriff  and 
the  execution  creditor  to  make  a  sale  of  the  assigner's  property, 
the  execution  creditor  will  not  thereby  be  postponed  in  favor  of  a 
junior  execution.'** 

An  execution  will  not  lose  its  priority  unless  the  evidence 
clearly  shows  that  there  was  an  intention  to  use  it  simply  as  a 
cover;  mere  leniency  is  not  sufficient,  nor  is  the  sheriff's  failure 
to  close  the  defendants'  place  of  business/**  If  no  levy  is  made 
on  a  first  writ  of  fieri  facias  and  the  property  is  sold  under  a 
subsequent  writ,  the  money  made  must  be  appropriated  to  the 
second  writ,  leaving  the  first  execution  creditor  to  an  action 
against  the  sheriff  for  redress.'^"  And  when  a  junior  judg- 
ment creditor  levies  on  after-acquired  land  of  the  defendant,  he 
is  entitled  to  the  proceeds  of  their  sale  as  against  a  prior  judg- 
ment creditor  whose  levy  was  made  after  that  of  the  junior 
judgment  creditor.''"  And  the  rule  holds  even  though  his 
judgment  be  more  than  five  years  old  and  no  scire  facias  has 
been  issued,  if  no  objection  is  made  by  the  defendant."^  When 
the  owner  of  a  senior  judgment  satisfies  it  by  mistake  and  the 
court  subsequently  strikes  oflf  the  satisfaction,  the  judgment  does 

745  Snyder  v.  Kelly,  4  Super.  Ct.  636. 

746  Dunham  v.  Rundle,  4  Super.  Ct.  174. 

747  Landis  v.  Evans,  113  Pa.  332. 

748  Broadhead  v.  Cornman,  171  Pa.  322;  Kent's  Appeal,  87  Pa.  165; 
Mathew's  Estate,  144  Pa.  139;  Leidich's  Estate,  161  Pa.  451. 

749  Wolf  V.  Tillinghast,  3  Lack.  Jur.  209. 

750  Stroudsberg  Bank's  Appeal,  126  Pa.  523. 

751  Sherrard  v.  Johnston,  193  Pa.  166.  When  a  judgment  debtor  re- 
moves a  house  from  the  land  after  levy  and  before  sale,  any  execution 
creditor  may  maintain  an  action  against  him  to  recover  such  damages  as 
he  may  have  sustained  by  the  removal.  Christian  v.  Mills,  16  W.  N.  C. 
393- 
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not  lose  its  priority  of  lien  over  junior  judgments  in  existence  at 
the  time  the  satisfaction  was  entered/^' 

When  the  franchises  of  a  corporation  are  sold  under  several 
writs,  one  of  which  is  at  the  suit  of  the  commonwealth,  it  is  enti- 
tled to  no  priority  over  prior  levies.'^* 

The  effect  of  issuing  pluries  fi.  fas.  may  be  now  considered. 
When  five  of  them  were  issued  during  a  period  of  two  years  and 
not  in  good  faith,  but  to  protect  the  debtor's  property  from 
other  creditors,  the  last  writ  lost  its  priority  over  earlier  writs 
of  other  creditors. ''^^  The  mere  fact,  however,  that  an  execution 
creditor  issued  a  pluries  fi.  fa.  after  having  directed  that  a  fi. 
fa.  and  an  alias  should  be  returned  unexecuted  is  not  sufficient 
to  sustain  a  finding  that  the  pluries  was  issued  for  the  purpose 
of  lien  only  and  not  to  enforce  the  collection  of  the  debt.'*® 

b.    When  such  instrubtions  are  a  fraud. 

If  the  plaintiff,  however,  give  positive  directions  to  the  offi- 
cer to  stay  proceedings,  manifestly  intending  thereby  to  wield 
the  priority  which  he  has  obtained,  for  the  double  purpose  of  se- 
curing his  own  debt  and  protecting  the  defendant's  goods  against 
the  just  claims  of  more  tardy  creditors,  he  commits  a  fraud  in 
law,  which  will  cause  his  rights  to  be  forfeited.'^'  And  any  ar- 
rangement with  the  defendant,  or  other  conduct  of  the  plain- 
tiff evincing  his  intention  not  to  have  a  sale  of  the  goods,  will 
postpone  his  writ ;  notice  to  the  sheriff  to  stay  proceedings  is  not 
necessary  to  operate  a  postponement.'*'  Thus,  executions  on  a 
store  have  been  postponed,  where  the  plaintiff  directed  the  store 
not  to  be  closed,  and  the  sales  went  on  as  usual,  the  proceeds 
being  paid  to  the  plaintiff,'**  and  this  though  the  first  execution 
was  not  for  security  merely,  and  there  was  no  unnecessary  delay 
in  executing  it.""    So,  if  the  writ  be  stayed  indefinitely,  under  an 

753  McCune  v.  McCune,  164  Pa.  611. 

754  Commonwealth's  Appeal,  29  L,.  I.  381. 

755  Hall  V.  Vanderpool,  156  Pa.  152. 

756  Sweet  V.  Williams,  162  Pa.  94. 

757  Eberle  v.  Mayer,  i  R.  366;  Hickman  v.  Caldwell,  4  R.  376;  Corlies 
V.  Stanbridge,  s  R.  286 ;  Mentz  v.  Hamman,  s  Wh.  153 ;  Lowry  v.  Coulter, 
9  Pa.  349;  Freeburger's  Appeal,  40  Pa.  244. 

758  Weir  v.  Hale,  3  W.  &  S.  285. 

759  Bingham  v.  Young,  10  Pa.  395;  Keyser's  Appeal,  13  Pa.  409;  Parys' 
Appeal,  41  Pa.  273. 

760  Parys'  Appeal,  41  Pa.  273;  Broadhead  v.  Cornman,  171  Pa.  322. 
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agreement  which  enables  the  defendant  to  comply  with  a  sale 
already  made  by  him  of  the  goods,  and  his  vendees  thus  obtain 
credit,  the  fact  of  the  levy  being  unknown  to  their  creditors."^ 
So,  a  direction  to  the  sheriff  to  stay  proceedings  till  further 
orders  will  postpone  the  writ  in  favor  of  junior  executions,  if  the 
object  of  the  arrangement  was  a  security  for  the  debt;'°*  so,  if 
the  defendant,  acting  for  the  plaintiff,  direct  the  sheriff  to  pro- 
ceed no  further,  the  execution  is  fraudulent  as  to  creditors.™' 
The  principle  is,  that  to  levy  with  directions  to  proceed  no  fur- 
ther, can  be  referred  to  no  object  but  the  creation  of  a  lien, 
which  the  law  does  not  tolerate.''**  So,  where  a  direction  was 
given  "not  to  proceed  till  further  orders,"  and  afterwards  "to 
make  a  levy,  but  not  to  sell,"  and  subsequently,  by  arrangement, 
the  debtor  was  allowed  access  to  the  goods,  by  giving  him  the 
keys  of  the  shop,  this  is  sufficient  evidence  that  the  execution  was 
not  issued  to  collect  the  debt,  but  for  another  purpose,  which  was 
not  legitimate  nor  protected  by  the  law.'°*  An  indorsement  "levy 
at  the  risk  of  the  plaintiff,"  does  not  amount  to  a  direct  or  im- 
plied stay  of  the  proceedings,  nor  is  it  understood,  without  more, 
that  the  execution  is  put  in  the  hands  of  the  sheriff  for  security, 
and  not  for  sale.''** 

So,  where,  after  levy,  the  creditor  takes  a  bond  with  security 
for  the  amount. of  the  debt,  conditioned  for  its  payment  by  instal- 
ments, at  future  periods,  and  that  the  goods  levied  on  shall  not  be 
removed,  without  consent  of  the  sheriff,  and  then  stays  proceed- 
ings on  the  execution,  leaving  the  debtor  in  possession  of  the 
goods,  and  permitting  him  to  buy,  sell  and  do  business  with  them 
as  before,  the  lien  of  the  levy  is  postponed  in  favor  of  a  subse- 
quent writ,  under  which  the  goods  were  seized,  before  actual  pos- 
session taken  under  the  first  execution.  By  accepting  such  bond, 
and  staying  execution,  the  plaintiff  parts  with  the  right  of  seiz- 
ing the  goods,  before  the  maturity  of  the  debt  under  the  new  con- 
tract. An  alias  fi.  fa.  by  the  first  execution  creditor,  placed  in 
the  sheriff's  hands,  before  the  first  instalment  on  his  bond  be- 

761  McClure  v.  Ege,  7  'W.  74,  reviewing  the  prior  decisions,  and  show- 
ing the  changes  in  the  law,  since  Levy  v.  Wallis,  4  Dall.  168. 

762  Eberle  v.  Mayer,  i  R.  366;  Commonwealth  v.  Stremback,  3  R.  341. 

763  Lowry  v.  Coulter,  9  Pa.  349. 

764  Hickman  v.  Caldwell,  4  R.  376. 
76s    Freeburger's  Appeal,  40  Pa.  244 
766    Keyset's  Appeal,  13  Pa.  409. 
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comes  due,  and  after  the  goods  have  been  seized  on  a  subsequent 
writ,  will  not  revive  the  lien  of  the  first  execution,  nor  create  a 
new  lien  having  priority  over  the  subsequent  execution/"'  But 
the  plaintifif's  mere  sufferance  of  procrastination  by  the  officer  is 
not  fraudulent  per  se;'°*  the  plaintiff  is  to  be  postponed  only 
where  he  has  directed  the  sheriff  not  to  proceed;"*  and  it  has 
been  said  that  an  execution  cannot  be  postponed,  under  any  cir- 
cumstances, for  the  default  of  the  officer/'"  Yet,  where  an 
execution  was  issued  more  than  a  month  before  the  return  day, 
and  levied  on  certain  enumerated  articles,  "and  all  the  rest  of 
defendants'  goods  and  chattels,"  and  no  further  proceedings  on 
the  execution  took  place  for  two  months,  no  inventory  being  re- 
turned, the  defendant  being  permitted  to  carry  on  his  business  as 
usual,  selling  some  of  the  goods  and  acquiring  others,  and  no 
direction  given  to  the  sheriff  to  proceed  and  sell,  it  was  decided, 
that  the  execution  was  postponed,  whether  the  delay  were 
owing  to  the  direction  or  permission  of  the  plaintiff,  or  to  the  de- 
fault of  the  officer/'^  It  would  seem,  therefore,  that  great  and 
unreasonable  delay  in  proceeding  will  have  the  same  effect  as  a 
positive  direction  from  the  plaintiff  not  to  proceed.'"^ 

c.    When  lien  is  thereby  lost. 

The  postponement  of  an  execution  which  has  been  improperly 
used  to  protect  the  debtor's  property,  takes  place  because  such 
conduct  is  a  fraud  upon  junior  execution  creditors;  but  where 
the  latter  consent  to  such  use  of  the  first  execution,  the  writ 
does  not  lose  its  priority;''^  and,  although  the  execution  was 
issued  with  the  purpose  of  preventing  other  creditors  from 
levying,  its  lien  will  not  be  postponed,  if  the  plaintiff  did  not  use 
it  solely  for  the  purpose  of  a  lien,  nor  interfere  with  the  sheriff 
in  the  performance  of  his  duty,  nor  give  any  directions  incon- 
sistent with  the  mandate  of  the  writ.''*  Of  whatever  laches  an 
execution  creditor  may  have  been  guilty,  if,  before  a  subsequent 

767  Truitt  V.  Ludwig,  25  Pa.  145. 

768  Howell  V.  Alkyn,  2  R.  282,  as  explained  in  Hickman  v.  Caldwell,  4 
R.  376. 

769  McCoy  V.  Read,  S  W.  302. 
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771  Earl's  Appeal,  13  Pa.  483. 

772  See  Cowden  v.  Brady,  8  S.  &  R.  510. 
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writ  has  come  to  the  sheriff's  hands,  he  wake  up  and  order  the 
sheriff  to  proceed,  he  is  safe;^'*  but  where  there  is  no  order  to 
proceed  given  before  the  second  writ  came  into  the  sheriff's 
hands,  the  lien  of  the  former  writ  is  gone.''^"  Where  the  first 
execution  plaintiff  alleges  that  the  order  to  proceed  was  given 
before  the  second  writ  came  into  the  sheriff's  hands,  he  must 
prove  this  fact  affirmatively;''^  and  where  no  intervening  credi- 
tor's right  is  thereby  affected,  the  priority  of  an  execution  credi- 
tor is  revived,  by  the  failure  of  an  arrangement,  made  between 
him  and  a  subsequent  execution  creditor,  upon  which  the  stay 
was  based ;  however  liable  for  his  default  in  the  arrangement,  the 
first  creditor  is  not  bound  to  lose  his  debt  by  parting  with  his 
priority  without  receiving  the  stipulated  equivalent  for  it.''*  If 
the  sheriff  be  directed  not  to  proceed,  but  disregard  the  direction, 
and  proceed  without  delay,  the  writ  will  not  be  postponed;'" 
and  where,  in  consequence  of  the  plaintiffs'  request,  he  de- 
layed advertising  the  sale  for  only  one  day,  and  then  proceeded, 
it  was  held  immaterial."" 

A  stay,  by  order  of  the  plaintiff,  where  there  is  no  collusion 
shown  between  the  plaintiff  and  defendant,  and  where  the  prop- 
erty was  left  in  the  defendants'  possession,  was  used  by  him  as 
before  the  levy,  and  either  consumed  and  disposed  of  by  himself, 
or  sold  under  subsequent  judgments  and  executions,  will  not 
operate  to  postpone,  in  favor  of  junior  judgments,  the  lien  of 
the  plaintiff's  judgment  upon  the  real  estate  of  the  defendant  ;'*^ 
so  the  plaintiff  may  withdraw  his  writ,  without  necessarily  dis- 
charging his  lien  on  the  real  estate,  as  respects  other  judgment 
creditors.'^^  But  where  the  plaintiff  was  prevented  from  selling 
the  goods  in  consequence  of  his  own  agreement  not  to  sell,  but  to 
use  the  levy  for  the  purpose  of  protecting  the  property  from 
other  executions,  his  judgment  will  be  postponed;  and  it  is  not 
proper  to  submit  to  the  jury  the  question  whether  such  an  un- 
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derstanding  was  a  material  inducement  to  the  confession  of  the 
judgment;  the  contract  itself  sufficiently  establishes  the  intention 
of  the  parties.'*^  Orders  to  stay  proceedings  for  a  class  of 
cases  different  from  those  relinquishing  them  altogether — as, 
where  a  plaintiff  directs  the  officer  "not  to  proceed  further  on  his 
writ,"  "to  put  no  more  costs  upon  it,"  &c.,  which  will  postpone 
him  to  a  subsequent  fi.  fa.'** 

138.  Effect  of  removing  goods  from  officer's  custody  without  his  con- 
sent. 

We  have  seen,  that  the  goods  are  at  the  risk  of  the  officer,  who 
is  liable  for  their  safe  custody  till  the  sale.  If  they  be  removed 
without  his  consent,  he  may  have  an  action  against  the  person 
taking  them  away.  A  constable  making  a  levy  has  no  right  to 
remove  goods  previously  levied  on  by  another,  while  they  are 
subject  to  the  first  levy,  but  the  right  to  the  proceeds  is  determin- 
able by  law.''*^  But  where  the  sheriff  left  the  goods  in  the  cus- 
tody of  strangers  to  the  writ,  upon  their  giving  him  a  sealed  obli- 
gation to  return  them,  at  a  time  and  place  specified,  he  cannot 
maintain  trespass  against  the  defendant  for  taking  the  goods 
away  before  the  time  for  their  return  had  expired,  because,  till 
its  expiration,  he  was  not  entitled  to  the  possession  of  the 
goods. '''°  So,  where  the  officer  levied  on  the  property  of  a  tenant 
and  went  away  without  making  an  inventory,  or  putting  any  one 
in  possession,  the  lien  of  the  levy  is  lost,  and  a  subsequent  dis- 
tress upon  part  of  the  goods  by  the  landlord,  who  had  no  knowl- 
edge of  the  levy,  is  valid.'*' 

VIII,    Interpleader. 

139.  Sheriff's  interpleader  act  of  1897.(0) 

In  cases  where  the  levied  goods  are  claimed  by  a  stranger  to 
the  process,  difficulties  were  formerly  of  frequent  occurrence, 
and  the  officers  were  exposed  to  the  hazard  and  expense  of  ac- 
tions; the  courts,  in  such  cases  refused  to  stay  proceedings,  and 
direct  an  issue  to  try  the  title.'**     In  1836  the  legislature  at- 

o    4  Vale  9S22.    See  Vol.  I.,  Chap,  ii,  §12,  and  Chap.  17,  Part  V. 
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tempted  a  remedy,  which  was  amended  in  1848  and  greatly  im- 
proved by  the  act  of  1897.''*'  The  first  section  of  this  act  pro- 
vides that  whenever  any  goods  or  chattels  have  been  levied  on 
or  seized  by  the  sheriff  of  any  county  under  any  execution  or  at- 
tachment process  issued  out  of  any  court  of  the  state,  and  the 
sheriff  has  been  notified  that  all  or  any  part  of  them  belongs  to  a 
nondefendant  the  sheriff  shall  enter  a  rule  in  the  court  out  of 
which  the  executor  issued  on  the  supposed  owner  or  claimant  to 
sho.'nr  cause  why  an  issue  should  not  be  framed  to  determine 
their  ownership.  Notice  of  the  rule  must  be  given  to  the  plain- 
tiff and  defendant  in  the  execution,  also  to  the  claimant  and  the 
person  in  possession  of  the  goods  thus  taken.  The  rule  to  inter- 
plead, arising  under  a  testatum  fieri  facias,  must  be  taken  in  the 
court  out  of  which  the  execution  issued,  and  not  in  the  court  of 
the  district  to  whose  sheriff  the  writ  is  directed.^*" 

FORM  OF  petition  FOR  INTERPLEADER. 

A  B      1 

I  Court  of  Common  Pleas  of  County, 

„    ■        I  Term,  1910.    No.     . 

Fi.  fa. 

(Name  of  Deputy),  deputy  sheriff,  being  duly  sworn,  says 
that  under  a  writ  of  fi.  fa.  to  said  sheriff  directed,  commanding 
him  to  cause  to  be  levied  of  defendant's  goods,  etc.,  a  certain 
debt  of  $  ,  with  costs  and  charges,  this  deponent  did,  on 

the  day  of  ,  1910,  levy  on  certain  goods,  etc.,  on 

the  premises  situate  at  No.  Street,  in  the  city  of  , 

and  that  on  or  about  the  day  of  ,   1910,  this 

deponent  was  served  with  a  written  notice,  of  which  the  follow- 
ing is  a  copy  (here  set  forth  notice  to  sheriff  that  goods  levied 
on  belong  to  claimant).  Inventory  of  goods  and  chattels  levied 
on  as  the  property  of  ,  at  (premises)   and  claimed  by 

,  (here  set  forth  goods  claimed). 
Sworn  to  and  subscribed  before  me,  ^ 

this         day  of        ,  A.  D.  1910.        >  (Name.) 

Deputy  Prothy.  J  Deputy  Sheriff. 

789  May  26,  §1,  P.  L.  9S,  2  Purd.  §71,  p.  1551.  The  interpleader,  under 
the  act  of  1836,  issued  only  on  the  application  of  the  defendant  and  not 
of  the  plaintiff;  and  did  not  apply  to  an  attachment  execution.  Swift  & 
Co.  V.  Fleming,  12  Dist.  287 ;  Snyder  v.  Wetherly,  i  Phila.  325. 

790  Sickles  V.  Kramer,  7  Dist.  401 ;  Thomas  Massey  &  Co. .  v.  Dunn, 
19  Dist.  792. 
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On  motion  of  (sheriff's  attorney),  Esq.,  for  the  sheriff,  it 
is  ordered  that  the  plaintiff,  on  notice  of  this  rule  to  be  given  to 
him  or  his  attorney,  and  to  (name  of  claimant),  in  said  affidavit 
named,  upon  notice  of  this  rule,  to  be  given  to  him  or  his  at- 
torney, show  cause,  on  Saturday,  the  day  of 
next,  why  they  should  not  maintain  or  relinquish  their  respective 
claims,  and  why  the  court  should  not  make  such  order  as  to  it 
shall  seem  fit,  pursuant  to  act  of  assembly,  passed  the  26th  day 
of  May,  1897. 

FORM   OF   NOTICE  OF  sheriff's  RULE  FOR   INTERPtEADER. 

A  B     "1 

I  Court  of  Common  Pleas,  No.     , 

_,    ■        I  Term,  1910.     No.     . 

Fi.  fa. 

On  motion  of  ,  Esq.,  for  the  sheriff,  it  is  ordered  that 

the  plaintiff,  on  notice  of  this  rule  to  be  given  to  him  or  to  his 
attorney,  and  to  (name  of  claimant),  in  said  affidavit  named, 
upon  notice  of  this  rule  to  be  given  to  him  or  his  attorney,  show 
cause,  on  Saturday,  the  day  of  next,  why  they 

should  not  maintain  or  relinquish  their  respective  claims,  and  why 
the  court  should  not  make  such  order  as  to  it  shall  seem  fit,  pur- 
suant to  act  of  assembly  passed  the  26th  day  of  May,  1897. 
Dear  Sir: 

Please  take  notice  of  the  above. 

(Signature  and  date.) 
140.    Discretion  of  court  in  allowing  it. 

An  interpleader  is  to  a  large  extent  within  the  discretion  of  the 
court,  and  if  its  allowance  were  to  tend  to  a  long  delay,  it  ought 
not  to  be  granted."^  "In  general,"  says  Justice  Mitchell,  "the 
granting  or  refusing  of  an  issue  is  a  matter  of  discretion  in  the 
court  below  with  which  this  court  will  not  interfere.""^  Nor  is 
the  discretionary  power  of  the  court  affected  by  the  act  of  1897, 
which  modified  in  some  respects  former  legislation  on  this  sub- 
ject. Indeed,  this  act  "was  a  consolidation  and  re-enactment  of 
the  previous  law,  and  the  one  change  made  by  it,"  says  Justice 
Mitchell,  "'to  which  our  attention  has  been  called  was  the  provi- 
sion in  section  fifteen  for  the  exemption  of  the  sheriff  from 
liability  to  action  on  complying  with  the  act."''*' 

791  Book  V.  Sharpe,  189  Pa.  44. 

792  Ibid.  p.  47. 
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In  exercising  this  discretion  the  court  should  guard  against 
procrastination  and  delay.  Thus  a  sheriff  undertook  to  levy  on 
property  claimed  by  Mrs.  B.  The  sheriff  came  into  court  under 
the  interpleader  act  and  Mrs.  B.  filed  her  individual  bond  which 
the  court  refused  to  accept.  Failing  to  file  her  bond  after  several 
extensions  of  time,  a  vend.  ex.  was  issued  to  sell  the  goods'.  AiS 
the  sheriff  was  about  to  sell  them  McC  claimed  them,  where- 
upon a  rule  for  him  to  interplead  was  granted.  In  discharging  it 
the  court  remarked  that  if  Mrs.  B.,  during  the  pendency  of  the 
interpleader  proceedings,  could  sell  the  goods  to  McC,  and 
then  abandon  her  claim,  and  then,  when  the  plaintiff  undertook 
to  sell,  McC.  could  be  heard  to  set  up  his  claim  under  Mrs.  B.. 
nothing  would  prevent  an  endless  chain  of  such  succession  claims. 
McC,  could  sell  to  a  third  party,  who  could  set  up  a  claim; 
then,  when  the  third  party  failed  to  file  a  bond,  he  could  sell  to 
a  fourth  party.  If  such  a  procedure  were  permissible,  the  plain- 
tiff in  the  execution  would  never  be  able  either  to  try  an  issue 
or  to  sell  the  goods.'''^^ 

141.    When  a  bill  of  interpleader  will  be  granted. 

An  interpleader  will  be  granted  to  determine  whether  the  prop- 
erty on  which  a  levy  was  made  as  personalty  was  realty.^'*  And 
so  long  as  a  claim  to  the  property  remains  undetermined,  the 
sheriff  has  a  right  to  an  interpleader.'"^  If  the  garnishee  in  an 
attachment  execution  disclaims  title,  and  the  claimants  are  nu- 
merous, equity  will  on  his  petition  compel  the  parties  to  inter- 
plead,'°^  but  when  many  independent  and  conflicting  claims  are 
made  the  basis  of  attachment  executions  against  a  single  gar- 
nishee, his  remedy  is  in  equity  rather  than  by  a  rule  to  interplead 
at  common  law.'®'  When  a  garnishee  suggested  in  his  answer 
that  the  money  in  his  possession  was  claimed  by  a  third  party  and 
at  the  instance  of  the  plaintiff  and  the  claimant  he  paid  the 
money  into  court,  an  interpleader  was  awarded  to  determine  its 
ownership  on  a  rule  taken  by  the  claimant."*    An  interpleader 

793a  Fyan  v.  Brown,  11  Dist.  105. 

794  Kisterbock  v.  Todd,  16  W.  N.  C.  47.  See  Kisterbock  v.  Lanning, 
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will  also  be  granted  on  the  application  of  a  constable  between 
the  plaintiff  in  the  execution  and  a  third  person  claiming  the 
proceeds  as  rent.'°'  And  if  a  member  of  the  claimant  firm  is 
dead  the  issue  can  proceed,  and  the  survivor  be  made  a  party.'"" 
When  there  are  several  claimants  for  money  due  on  a  mortgage 
the  owner  may  before  the  money  is  realized  pay  it  into  court 
and  obtain  rule  on  the  claimants  to  show  cause  why  the  mort- 
gage should  not  be  satisfied  and  an  interpleader  granted.*"* 
Likewise  a  married  woman  may  be  entitled  to  an  interpleader  in 
cases  of  a  levy  on  her  property  as  belonging  to  her  husband.'"^ 

"An  interpleader  is  for  the  protection  of  the  stakeholder,  and 
the  only  requisite  to  entitle  him  to  such  protection  is  that  he 
shall  be  in  danger  of  attack  from  two  quarters  without  fault  of 
his  own.  A  sheriff  is  liable  to  a  suit  by  plaintiff  in  an  execution 
if  he  refuses  to  levy  and  it  should  turn  out  that  the  goods  were 
subject  to  the  execution.  On  the  other  hand  he  is  exposed  to 
suit  by  the  owner  if  he  does  levy  on  goods  not  so  subject.  The 
interpleader  was  intended  to  protect  him  in  this  dilemma,  and 
the  court  is  not  to  inquire  into  the  merits  of  the  respective  claims 
further  than  to  see  that  they  are  not  merely  colorable  or  frivo- 
lous or  collusive,  but  may  be  the  basis  of  bona  fide  suits.  If  they 
may  be,  the  interpleader  must  be  granted,  even  though  the  court 
be  of  opinion  that  the  claims  cannot  finally  prevail."*"^ 

142.    When  a  bill  cannot  be  granted. 

Independently  of  the  statute  a  party  whose  property  was 
seized  on  execution  had  three  remedies,  trespass  against  the  sher- 
iff, trespass  against  the  plaintiff  who  directed  the  seizure,  and 
replevin  to  recover  the  goods.  By  the  act  of  1848  relief  was 
granted  to  the  sherifif  or  other  seizing  officer  by  enabling  him  to 
call  before  the  court  by  rule  the  party  claiming  and  seeking  to 
obtain  the  goods  thus  seized.  Only  the  officer  could  apply  for  the 
rule,  and  if  an  interpleader  was  granted,  followed  by  an  adju- 
dication, all  parties  thereto  were  protected.  But  if  the  rule  for 
an  interpleader  was  discharged,  or  a  claimant  did  not  become  a 
party  to  the  proceeding,  his  rights  were  unaffected,  and  he  could 
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800  Lippincott  &  Co.  v.  Kellar,  2  Blair  72. 

801  Rumbaugh  v.  Peterson,  17  C.  C.  79. 
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pursue  the  sheriflf  for  trespass.*"*  But  the  act  of  1897  has 
changed  his  liability.  By  this  if  he  shall  comply  with  its  provi- 
sions, he  shall  be  free  from  all  liability  to  the  claimant,  the  plain- 
tiff and  defendant  in  the  execution,  the  person  found  in  posses- 
sion of  the  goods  and  chattels  levied  on  or  seized,  and  every 
other  person  who  had  knowledge  of  such  levy  or  seizure  prior  to 
their  sale.'°^  "If  this  provision  be  taken  literally,"  says  Justice 
Mitchell,  "the  sheriff  complying  with  what  he  is  required  to  do 
under  the  act  is  relieved  from  liability,  without  reference  to  the 
action  of  the  court  on  his  rule."*°° 

A  bill  of  interpleader  cannot  be  maintained  in  equity  by  a 
plaintiff  who  has  a  personal  interest  in  the  subject  of  the  contro- 
versy; he  must  show  that  he  is  a  mere  stakeholder  without  any 
rights  of  his  own  to  be  litigated.*"'  Says  Justice  Clark:  "It  is 
true,  as  a  general  rule,  the  party  seeking  relief  by  an  interpleader 
must  not  have  incurred  any  independent  liability  to  either  of  the 
rival  claimants ;  if  he  have  expressly  acknowledged  the  title  or 
right  of  one  of  them  and  agreed  to  hold  the  property  for  him, 
or,  disregarding  the  adverse  claim  of  one,  has  by  contract  made 
himself  liable  in  any  event  to  the  other,  he  cannot  be  said  to  stand 
indifferent  between  them."'"'  One,  therefore,  who  claims  an  in- 
terest in  the  property  as  a  partner  of  the  defendant  is  not  entitled 
to  an  interpleader.*"'  Nor  can  a  claimant  who  has  neglected  to 
file  a  bond,  and  a  venditioni  exponas  has  been  issued,  demand  an 
interpleader.*" 

The  sheriff  is  not  entitled  to  an  issue  on  the  levy  by  him 
under  an  execution  on  a  leasehold  mining  estate,  as  the  levy 
involves  him  in  no  responsibility.'^^  If  he  improperly  postpone  a 
sale  at  the  instance  of  one  only  of  several  execution  creditors,  he 
cannot  have  an  interpleader  on  the  other  writs.*^'    And  if  he 
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levy  on  goods  as  the  property  of  the  defendant  which  are  claimed 
by  one  as  mortgagee  an  interpleader  will  not  be  granted.'^' 

143.    Bond.(p) 

a.    Claimant  must  give  bond. 

The  act  requires  that  if  the  court  shall  make  the  rule  abso- 
lute the  claimant  shall  give  a  bond  to  the  commonwealth  with 
security  to  be  approved  by  the  court,  if  in  term  time,  or  a  judge 
thereof,  if  in  vacation,  in  double  the  value  of  the  goods  and 
chattels  claimed,  in  case  their  appraised  value  does  not  exceed  the 
amount  of  the  judgment,  interest  and  costs,  upon  which  execu- 
tion is  issued;  and  in  case  the  appraised  value  does  not  exceed 
the  amount  of  the  judgment  and  interest,  then  a  bond  is  to  be 
given  in  double  the  amount  of  the  judgment  and  interest  and 
probable  costs,  conditioned  that  he  shall  at  all  times  maintain  his 
title  to  the  goods  and  chattels,  or  pay  the  value  thereof  to  the 
party  thereunto  entitled,  and  thereupon  the  sheriff  shall  deliver 
them  to  the  claimant.'^*  If  however  he  has  filed  his  statement  of 
claim  and  ruled  the  defendant  to  file  his  affidavit  of  defense, 
he  is  entitled  to  take  judgment  in  due  course  for  want  of  an 
affidavit  of  defense,  although  he  has  not  filed  a  bond.  The  right 
to  proceed  with  the  issue  depends  neither  on  the  filing  of  a 
bond  nor  on  an  application  by  the  execution  creditor  to  have  the 
goods  sold.*^** 

The  bond  should  always  be  for  double  the  value  of  the  goods 
without  regard  to  the  number  and  amount  of  the  execution.*^' 
If  the  claimant  is  a  married  woman  her  husband  need  not  join 
in  the  bond  with  her.'^*  Should  the  amount  at  which  it  ought  to 
be  fixed  be  disputed  the  sheriff's  appraisement  will  settle  the  con- 
troversy.'" After  the  bond  has  been  given  and  the  claimant  re- 
ceives his  property  the  title  vests  in  him  and  the  lien  of  the  exe- 
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cution  is  ended.*"  But  when  the  property  has  been  taken  from 
the  sheriff's  custody  before  the  claimant  has  filed  his  bond  and 
statement,  the  court  will  not  order  the  sheriff  to  deliver  it  to  the 
claimant.*^'  Under  some  circumstances  a  claimant  will  be  al- 
lowed to  file  a  statement  and  give  a  bond  nunc  pro  tunc.'^° 

The  defendant,  after  pleading,  cannot  ask  for  a  new  bond  with- 
out showing  that  the  plaintiff's  security  is  worthless  and  that  he 
himself  has  not  been  guilty  of  laches  ;*^^  nor  will  the  plaintiff 
be  obliged  to  increase  his  security  after  the  lapse  of  fifteen  years 
from  the  framing  of  the  issue.'^^  Lastly  if  the  surety  sign  the 
bond  neither  the  claimant,  nor  her  husband  need  sign  it.*^^ 

b.  To  whom  bond  may  inure. 

The  bond  shall  enure  to  the  benefit  of  the  plaintiff  in  the  execu- 
tion or  process,  or  of  any  other  person  who  may  be  adjudged  to 
have  the  right  or  title  to  them  or  any  part  thereof,  and  successive 
suits  may  be  brought  thereon  to  the  use  of  such  persons  until 
the  amount  is  exhausted.'^* 

c.  Only  one  bond  is  required. 

If  there  be  more  than  one  execution  or  process  issued  against 
the  goods  and  chattels  only  one  bond  shall  be  filed  in  the  court 
out  of  which  the  first  execution  or  process  issued,  but  notice  of 
an  intention  to  present  security  for  approval  shall  be  given  to  the 
plaintiff  in  every  such  execution  or  process,  and  to  the  person 
found  in  possession  of  the  goods  and  chattels.'^" 

d.  When  claimant  may  file  his  own  bond. 

If  the  levied  goods  and  chattels  are  found  in  the  possession  of 
the  claimant  or  his  agent  or  bailee,  and  not  in  the  possession  of 
the  defendant  in  the  execution  or  process,  the  court  may  permit 
the  claimant  to  file  his  own  bond,  upon  it  being  shown  that  the 
claimant  does  not  derive  his  title  thereto  by,  from  or  through 
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the  defendant.*^'  Whenever  the  claimant  can  do  this,  his  admin- 
istrator after  his  decease  cjmnot  be  required  to  give  security.'^^ 
Likewise  a  purchaser  from  the  defendant's  assignee  for  the  ben- 
efit of  creditors  may  give  his  ov\rn  bond;*^*  also  a  married 
woman,'^"  but  she  must  show  exclusive  possession  in  herself  and 
must  specifically  set  forth  her  title  f^°  also  a  husband  under  some 
circumstances  when  his  goods  have  been  taken  on  an  execution 
against  his  wife.*^^  A  municipal  corporation  also  must  give  its 
own  bond.*^^  More  generally  the  claimant  may  file  his  bond 
only  in  cases  when  he  is  in  the  exclusive  possession  of  the  goods 
claimed,  and  they  are  "not  in  the  possession  of  defendant  on  the 
execution,  and  claimant  does  not  derive  title  thereto  by  and  from 
or  through  the  defendant."*'^ 

e.  Effect  of  not  giving  a  bond. 

Again,  if  the  claimant  fails  to  give  a  bond,  but  otherwise  files 
his  statement  or  title  within  the  time  herein  specified,  the  court, 
if  in  term  time,  or  a  judge  thereof  if  in  vacation,  may  on  motion 
of  the  plaintiff  in  the  execution,  or  other  party  interested  therein, 
direct  a  sale  of  the  goods.  The  plaintiff  in  the  execution  shall 
direct  the  sheriff  what  goods  to  sell,  but  only  enough  to  satisfy 
the  execution,  and  the  proceeds  shall  be  paid  into  court  to  await 
the  determination  of  the  issue.'" 

f.  Time  for  filing  bond. 

The  bond  and  claimant's  statement  shall  be  filed  within  two 
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weeks  after  the  sheriff's  rule  for  an  issue  shall  be  made  abso- 
lute,*"' which  should  be  done  on  the  return  of  the  sheriff  unless 
a  rule  of  court  regulates  the  practice.*^®  When  the  last  day  for 
filing  the  bond  falls  on  Saturday  the  claimant  may  file  one  at 
any  time  during  Monday.*^^  And  if  the  bond  is  filed  before 
entry  of  the  interpleader,  it  is  not  thereby  invalidated."*  If  the 
bond  is  filed  in  time,  but  the  statement  for  a  good  reason  is  not 
filed  within  the  prescribed  period,  the  court  may  allow  the  filing 
of  it  afterward  nunc  pro  tunc.*'^  If  an  application  for  an  ex- 
tension of  time  by  the  claimant  to  file  his  bond  and  statement, 
this  must  be  done  within  the  two  weeks  after  the  sheriff's  rule 
has  been  made  absolute.**" 

A  claimant,  therefore,  who  neglects  to  give  a  bond  for  nearly 
two  years  will  not  be  allowed  an  issue  ;**^  nor  will  a  plaintiff  in 
an  execution  have  an  interpleader  set  aside  because  of  an  ir- 
regularity in  the  claimants'  bond  three  years  after  its  entry.**^ 
But  the  claimant's  delay  to  file  his  bond  because  the  sheriff  had 
not  filed  an  appraisement  is  no  reason  for  a  rule  to  strike  off  the 
bond.**'  And  if  the  claimant  be  unable  to  give  security  the  pro- 
ceeds of  the  sale  will  be  ordered  into  court.***  Immediately  on 
filing  the  bond  and  statement  the  goods  are  no  longer  in  the 
sheriff's  custody.**"  The  claimant  acquires  the  right  of  posses- 
sion until  the  issue  is  determined,***  but  when  that  is  tried  and 
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omitted  to  give  a  bond,  his  goods  were  sold  and  the  proceeds  were  im- 
pounded. The  claimant  obtained  a  verdict.  Nevertheless  he  could  not 
recover  from  the  plaintiff  in  the  execution  the  difference  between  the 
actual  value  of  the  goods  and  the  amount  realized  by  the  sale.  McMasters 
V.  Bank,  29  P.  L.  J.  210. 

84s    Nelson  v.  Nelson,  14  Lane.  L.  Rev.  356. 
846    Seeley  v.  Garey,  109  Pa.  301. 
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judgment  is  entered  against  him  his  right  of  possession  instantly 
ceases.'" 

The  giving  of  the  bond,  however,  does  not  free  the  goods  from 
the  lien  of  execution  or  substitute  the  bond  for  the  goods,  but 
■  operates  as  a  transfer  from  the  custody  of  the  sheriff  to  that 
of  the  claimant  pending  the  issue  concerning  their  ownership.'*' 
Nor  does  the  giving  of  the  bond  prevent  the  issue  of  a  second 
execution  and  sale  of  the  goods.'**  Should  the  claimant  appeal 
from  an  order  refusing  an  issue,  his  appeal  bond  conditioned  to 
prosecute  the  appeal  and  pay  costs  and  damages,  would  not  give 
him  the  right  to  take  possession  of  the  goods.'^" 

BOND  IN  INTERPLEADER — FORM. 

John  Smith, 

In  the  Court  of  Common  Pleas  of 

V 

-  „     _,        ■      .        _,  Northampton  County,  No.  8,  Tune 

Falls  Construction  Co.,  ?■     ns  t^t~vt.lij 

„  ™  •  .a-  Term,    IQ12,    E.    D.    Interpleader 

Execution   Plaintiii,         .       .       /        ^    r    o 
,  ^.  ,      ,  T  bond  under  act  of  1897. 

and  Richard  Jones 

Execution  Defendant.  _ 

Know  all  men  by  these  presents:  That  we,  John  Smith 
and  Samuel  Robinson  are  held  and  firmly  bound  unto  the  Com- 
monwealth of  Pennsylvania  in  the  sum  of  Four  hundred  dollars 
($400.),  lawful  money,  to  be  paid  to  the  said  commonwealth;  to 
which  payment  well  and  truly  to  be  made  and  done,  we  do  bind 
ourselves,  our  heirs,  executors  and  administrators,  and  every  of 
them  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  20th  day  of  June',  1912. 

Whereas,  Charles  Richards,  Sh£riif  of  Northampton  County, 
did  by  virtue  of  a  writ  of  fieri  facias  to  No.  8  June  Term,  1912, 
levy  upon  certain  goods  and  chattels  as  the  property  of  Richard 
Jones,  which  goods  and  chattels  have  been  claimed  by  John 
Smith  as  his  property,  and 

847  Ibid. 

848  Riley  v.  Ogden,  185  Pa.  506. 

849  Commonwealth  v.  McNaught,  28  Super.  Ct.  369. 

850  Riley  v.  Ogden,  185  Pa.  506.  The  lower  courts  had  been  divided 
previously  on  this  question,  most  of  them  holding  that  a  second  execu- 
tion could  not  be  issued.  Nealon  v.  Lynn,  I  Kulp  149;  Ward  v.  Whit- 
ney, 7  W.  N.  C.  95 ;  Fletcher  v.  Freeman,  7  W.  N.  C.  96 ;  Ware  v.  Deacon, 
7  C.  C.  368. 

Contra,— Battersby  v.  Haubert,  8  W.  N.  C.  94;  First  Nat.  Bank  v. 
Allen,  I  Del.  277;  Taylor  v.  Bonaffon,  17  W.  N.  C.  425. 
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Whereas,  the  said  sheriff  thereupon  in  pursuance  of  the  act 
of  May  26,  1897,  P.  L.  95,  entered  a  rule  on  the  said  John  Smith 
to  show  cause  why  an  issue  should  not  be  framed  to  determine 
the  ownership  of  said  goods  and  chattels,  which  said  rule  was 
made  absolute  June  12,  1912,  by  the  court,  and 

Whereas,  by  said  act  the  said  claimant  is  directed  to  give  bond 
to  the  commonwealth  in  double  the  value  of  the  goods  claimed, 
which  value  by  appraisement  duly  made,  was  fixed  at  $200.00 
(or  double  the  judgment),  etc.,  as  the  case  may  be  under  the  act 
of  1909. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  John  Smith  shall  in  the  said  suit  above  mentioned  main- 
tain his  title  to  said  goods  and  chattels ;  or  in  failing,  to  do  so 
pay  the  value  thereof  to  the  party  or  parties  adjudged  to  be  the 
owner  or  owners  thereof,  then  this  obligation  to  be  void;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  the  presence  of  Peter  Force. 

John  Smith  (Seal). 

Samuel   Robinson    (Seal). 
Approval  by  the.  Court,. 

And  now,  to  wit,  June  12,  1912,  the  within  bond  and  surety 
are  approved  by  the  court. 

Henry  W.  Scott,  P.  J. 

FORM  OF  APPROVAL  OF  SURETY  IN  SHERIFF'S  INTERPLEADER. 

A.  B.^  Court  of  Common  Pleas,  No.     ,  Term,  1910.    No. 

V.     W Surety  for  (name),  claimant  in  a  sheriff's  interpleader. 
C.  D,J  Amount,  $ 

A.  B.,  being  about  to  become  surety  in  the  above  entitled  case, 
and  being  duly  sworn  according  to  law,  deposes  and  says : 

1.  I  reside  at  ,  in  the  city  of  Philadelphia,  and  my  oc- 
cupation is 

2.  I  am  the  owner  of  real  estate  in  the  county  of  Philadelphia, 
as  follows  (here  set  forth  sufficient  real  estate  to  cover  the 
above  amount.) 

3.  The  value  of  the  said  real  estate  is  dollars,  and  the 
rent  per  month.  It  is  assessed  for  the  purpose  of  tax- 
ation at  the  value  of  dollars,  and  is  so  assessed  in  my 
name. 

4.  There  are  incumbrances  against  the  said  ret^l  es- 
tate, as   follows    (here  set.  forth  incumbrances,  as  mortgages, 
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ground  rents,  judgments,  if  any),  and  there  is  no  other  judg- 
ment binding  the  said  land,  or  mortgage,  ground  rent,  or  other 
incumbrance  of  any  kind  thereon  except  those  above  named. 

5.  The  title  to  the  said  real  estate  is  in  my  own  name,  and  the 
same  is  not  subject  to  any  trust. 

6.  I  obtained  the  said  real  estate  in  (year),  by  (deed  or  will), 
from  (name  of  grantor  or  ancestor),  and  my  deed  therefor  is 
recorded. 

7.  There  are  judgments  against  me  (here  set  them 
forth,  if  any). 

8.  I  am  not  surety  in  any  other  case,  or  for  any  public  officer. 
Sworn  to  and  subscribed  before  me, 

this  day  of  ,  1910.    1 

Prothonotary.  j  (Signature  of  Surety.) 

Notice  of  application  for  approval  of  this  surety  was  given 
to  (name),  defendant's  attorney,  in  writing,  on  the  day 

of  ,  1910. 

Attorney  for  Claimant. 
(Date.) 
The  above  named  deponent  is  approved  as  surety  in  the  above 
case. 

(Signature  of  Judge.) 

144.  Determination  of  value  of  the  goods. 

The  value  of  the  goods  claimed  shall  be  determined  by  apr 
praisers  appointed  by  the  sheriff,  duly  qualified  and  sworn  by 
him  to  make  a  just  and  fair  valuation  of  the  goods  claimed,  sub- 
ject to  the  court's  approval.*'^  And  when  a  party  has  acquis 
esced  in  such  valuation,  and  given  the  required  bond,  he  cannot 
afterward  object  to  the  admission  of  the  appraisement  because 
the  appraisers  were  not  appointed  according  to  law.*°^^ 

145.  Cost  of  appraisement,  (q) 

The  cost  of  making  the  appraisement  is'  four  dollars,  which 
forms  part  of  the  costs  and  must  be  paid  by  the  claimant  at  the 
time  of  making  his  claim.*°* 

q    4  Vale  9557- 

851  Act  May  8,  1909,  P.  L.  476,  5  Purd.  §5,  p.  5474,  amending  §6  of 
the  act  of  May  26,  1897. 

851a  Lowry  v.  Letzelter,  45  Super.  Ct.  143. 

852  Ibid,  §6,  amending  §7  of  the  act  of  1897 ."  Fiegenbaum  &.  Gottleib 
Co.  V.  O'Marra,  15  Dist.  457. 
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146.  Sheriff's  retention  and  sale  of  goods. 

If  the  claimant  fails  to  pay  this  fee  when  legally  required,  it 
shall  be  treated  as  an  abandonment  of  his  right  to  have  the  goods, 
as  the  case  may  be,  and  the  sheriff  shall  proceed  to  sell  them,  or 
the  needful  portion,  and  apply  the  money  in  satisfaction  of  the 
execution.*"' 

If  it  has  been  paid  he  cannot,  should  the  goods  be  released  by 
the  plaintiff  before  an  appraisement,  recover  the  fee.*'*  When 
an  appraisement  has  been  made  it  will  not  be  set  aside  if  the  peti- 
tion does  not  allege  any  fraud  or  misconduct  on  the  part  of  the 
sheriff  or  appraisers.'"' 

147.  Proceedings  on  issue, 
a.    Parties  to  the  cause. 

In  the  issue  framed  under  this  act  the  claimant  is  the  plaintiflf, 
all  other  parties  are  the  defendants.  The  issue  consists  of  a  con- 
cise statement  of  the  source  of  the  claimant's  title,  signed  and 
sworn  to  by  him,  or  by  some  one  in  his  behalf,  and  an  affidavit 
by  the  defendant  that  he  verily  believes  the  plaintiff's  title  to  be 
invalid.  If  he  fails  to  file  the  affidavit  within  fifteen  days  after 
notice  of  a  rule  to  file  it  the  court  shall,  on  the  claimants  mo- 
tion, enter  judgment  against  the  defendant  for  want  of  such  affi- 
davit.'"* The  defendant,  however,  is  not  required  to  file  an  af- 
fidavit until  he  has  been  notified  to  do  so,  a  notice  of  the  filing  of 
the  statement  and  bond  is  insufficient.*"^  When  the  affidavit  is 
made  by  a  stranger  he  must  show  why  it  was  not  made  by  the 
defendant  himself.*"* 

The  same  rules  which  govern  the  disposition  of  a  rule  to  in- 
terplead control  the  disposition  of  a  rule  to  intervene  in  the  case 
of  an  interpleader.  Hence  the  court  will  refuse  to  determine  the 
question  of  title,  but  will  permit  petitioners  to  become  parties  to 
the  issue  already  framed  in  the  interpleader.*"* 

853  Ibid,  7,  amending  §12  of  the  act  of  1897. 

854  Lakeland  Stables  v.  Kaufman,  13  Dist.  569. 

85s  Stauffer  v.  Sender,  11  Lane.  L-  Rev.  323;  Usner  v.  Buch,  5  Lane. 
L.  Rev.  277. 

856  §10,  P.  L.  95,  2  Purd.  §80,  p.  isss. 

857  Standard  Saw  Mill  Machine  Co.  v.  Heath,  19  Dist.  750. 

858  Horsuch  y.  Fry,  23  Super.  Ct.  509. 

859  See  act  May  26,  1897,  §10,  P-  L-  95,  2  Purd.  §80,  pp.  1555,  1556; 
Epstein  v.  Bush,  31  C.  C.  511. 
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b.  In  what  county.    Preliminary  steps. 

Whenever  a  levy  on  personal  property  shall  be  made  on  a 
testatum  fieri  facias,  and  a  dispute  arises  concerning  the  owner- 
ship of  the  property,  the  interpleader  proceedings  shall  be  car- 
ried on  in  the  county  where  the  property  is,  and  the  levy  has 
been  made  f"  and  the  issue  should  be  moulded  as  the  court  dic- 
tates.*'^ An  application  will  not  be  allowed  unless  made  prompt- 
ly,'"^ and  the  claimant  clearly  avers  prima  facie  title.*"^  If  objec- 
tion be  made  and  the  goods  are  in  the  defendant's  exclusive  pos- 
session, the  claimant  may  be  required  to  file  a  specific  affidavit  of 
his  claim  before  the  awarding  of  an  issue,'"*  and  in  a  proper 
case  the  court  will  make  absolute  a  rule  on  the  claimants  to  sub- 
mit to  cross-examination  on  the  question  of  their  ownership,'"" 
though  not  before  the  filing  of  the  bond.'""  Again,  the  inter- 
pleader rule  should  be  made  absolute  on  its  return  with  no  an- 
swers.'"' When  an  issue  is  granted,  a  formal  statement  must  be 
filed  by  the  plaintiff.'"  A  non  pros.,  therefore,  may  be  properly 
entered  if  the  statement  be  not  filed  within  two  weeks  after  the 
rule  is  made  absolute.'"* 

If,  however,  the  statement  has  been  filed  but  is  defective,  the 
proper  way  to  dispose  of  it  is  by  demurrer  and  not  by  judgment 
of  non  pros.''"  The  court  should  grant  a  hearing  before  making 
the  rule  absolute."^  Lastly  the  courts  of  common  pleas  through- 
out the  state  may  make  general  rules  relating  to  proceedings  not 
inconsistent  with  the  act."^ 

c.  What  claimant  must  prove. 

The  claimant  to  absolute  ownership  must  prove  this  or  fail,  no 

860  Act  April  II,  1899,  P.  h-  35,  2  Purd.  §87,  p.  1558.  Formerly  the 
law  was  otherwise.  Wagoner  v.  Hower,  12  W.  N.  C.  304;  Sickles  v. 
Kramer,  7  Dist.  401. 

861  Knowles  v.  Jacobs,  4  Super.  Ct.  268. 

862  Good  V.  Briggs,  S  Kulp  199. 

863  Fyan  v.  Brown,  11  Dist.  105;  Tygard's  Appeal,  7  Super.  Ct.  390. 

864  Burk  V.  Wallace,  4  Del.  5. 

86s  Kibbe  v.  McKinly,  20  W.  N.  C.  232. 

866  Stokes  v.  Kenney,  34  W.  N.  C.  128  n. 

867  Meyer  v.  Jeske,  8  Dist.  239. 

868  Prevost  &  Co.  v.  Alego,  8  Dist.  517. 

869  Commonwealth  v.  Beary,  9  Super.  Ct.  246. 

870  Barndollar  v.  Fogarty,  203  Pa.  617. 

871  Gernerd  v.  Kuntz,  I  Leh.  60,  63. 

872  §20,  2  Purd.  1555;  Strouse  v.  Bard,  8  Super.  Ct.  48. 
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evidence  of  limited  interest  will  suffice.'^'  A  rule  for  a  sher. 
iff 's  interpleader  will  be  made  on  the  affidavit  of  the  wife  of  the 
execution  defendant  of  her  ownership  of  the  levied  property, 
and  that  the  defendant  had  no  right  or  title,  and  that  the  claim- 
ant's title  was  not  derived  from  or  through  the  defendant,  with- 
out a  preliminary  hearing  by  the  court  on  the  merits,  no  further 
inquiry  is  necessary  before  making  the  rule  absolute.*'* 

As  the  issue  usually  is  in  the  form  of  a  feigned  issue  the  par- 
ties cannot  proceed  by  filing  a  statement  of  the  claim  and  affi- 
davit of  defense  as  though  the  proceeding  were  under  the  proce- 
dure act  of  1887  without  first  obtaining  a  modification  of  the 
order."= 

d.  Nature  of  issue. 

The  issue  to  be  tried  is  whether  or  not  the  right  of  property 
was  in  the  claimants  at  the  time  of  levy  by  the  sheriff.*'*  The 
title  of  the  execution  defendant  can  be  disputed  only  by  one  who 
has  absolute  ownership  of  the  property.*"  If  the  issue  is  to 
be  tried  by  a  jury  the  court  must  frame  the  particular  question 
to  be  submitted  and,  the  verdict  must  be  in  direct  answer  to  the 
questions  framed.*'* 

e.  Verdict. 

A  verdict,  for  the  defendant,  where  the  plaintiff  has  taken 
the  property,  can  be  sustained  only  to  the  extent  of  the  defend- 
ants' debt  and  costs.*'*  And  if  the  verdict  concerning  the 
value  of  the  goods  is  larger  than  the  defendant's  claim,  it  will  be 
amended  to  prevent  injustice,**"  and  interest  should  be  computed 
only  from  the  time  judgment  is  entered  on  the  verdict.**"^  If 
there  are  several  executions  by  different  plaintiffs  in  all  of  which 
the  levied  goods  are  claimed  by  the  same  person,  a  rule  to  con- 

873  Hoopes  V.  Ebel,  16  Dist.  271 ;  Meyers  v.  Preutzel,  33  Pa.  482 ; 
Stewart  v.  Wilson,  42  Pa.  450;  Bissell  v.  Steel,  67  Pa.  443;  Blooming- 
dale  V.  Victor,  147  Pa.  371 ;  Gallagher  v.  Davis,  179  Pa.  504. 

874  Christian  v.  Richter,  18  Dist.  315. 
87s     Brink  v.  Spencer,  14  Dist.  570. 

876  SchoUenberger  v.  Fisher,  i  Leg.  Rec.  353. 

877  Faust  V.  Stevens,  18  C.  C.  14. 

878  Hazleton  Nat.  Bank  v.  Hunter,  10  Kulp  57,  96. 

879  Pennsylvania  Knitting  Mills  Co.  v.  Biff  Mfg.  Co.,  12  Super.  Ct 

346. 

880  Mann  V.  Salsberg,  17  Super.  Ct.  280. 

881  Lowenstein  v.  Seff,  6' Dist.  533. 
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solidate  the  interpleader  issue  will  be  discharged.^'^  If  the  in- 
terpleader results  in  favor  of  the  defendant,  he  is  entitled  to  pos- 
session of  the  property  and  the  sheriff  must  deliver  it  to  him.*** 

148.  Judgment, 
f.    Costs. 

If  on  the  trial  of  the  issue  the  title  to  the  goods  are  not  found 
to  be  in  the  claimant,  he  shall  pay  all  the  costs  of  the  proceeding 
including  the  allownace  of  a  fee  to  counsel  for  the  plaintiff  in 
the  execution  as  shall  be  fixed  by  the  court,  and  the  proceeds  of 
the  goods,  if  in  court,  shall  be  paid  to  the  party  entitled  to  them. 
If,  however,  they  have  been  taken  by  the  claimant,  a  verdict  and 
judgment  for  the  value  shall  be  entered  against  the  claimant  and 
in  favor  of  the  defendant  in  the  issue.***  The  counsel  fee  pre- 
scribed by  the  act  is  in  the  nature  of  costs,  but  the  court  is  not 
required  to  fix  the  amount,**"  nor  should  it  be  allowed  when  the 
claimant  recovers  part  of  the  goods.**" 

149.  When  rule  is  made  absolute. 

On  the  return  of  the  rule,  if  the  parties  appear  and  maintain 
their  respective  claims  to  the  property,  the  rule  is  made  absolute 
generally.  If  the  plaintiff  do  not  appear,  the  sheriff  will  be  or- 
dered to  withdraw  from  the  possession  of  the  goods,  and  that 
the  plaintiff  take  no  proceedings  against  him  in  respect  thereof.**' 
If  a  sheriff's  rule  for  an  interpleader  is  made  returnable  on  a 
certain  day,  an  order  discharging  the  rule  cannot  be  entered  be- 
fore the  return  day  under  a  rule  of  court  providing  for  the  dis- 
charge of  such  a  rule  in  default  of  appearance  and  answer  after 

882  Wheir  V.  Selfridge,  i  W.  N.  C.  6i. 

883  Commonwealth  v.  Walter,   195  Pa.  446. 

884  Act  May  26,  1897,  §13,  P.  L.  95,  2  Purd.  §83,  p.  1557-  See  Chap. 
28,  §12,  for  a  fuller  consideration  of  this  subject. 

885  Ensminger  v.  Hess,  2  Dauphin  177. 

886  Myers  v.  Jackson,  11  Dist.  369. 

887  Doble  V.  Cummins,  7  Ad.  &  E.  s8o;  McCorn  v.  Esher,  Dist.  Court, 
Phila.,  13  May,  1848.  Why  the  plaintiff  and  Jacob  Esher  should  not  main- 
tain or  relinquish.  Per  curiam.  In  this  case  service  of  the  rule  has 
been  accepted  by  the  plaintiff's  attorney,  but  he  has  not  appeared  to  main- 
tain his  claim;  the  claimant  has  exhibited  to  the  court,  on  the  other 
hand,  the  evidence  of  his  title.  Ordered,  that  the  plaintiff  not  having 
appeared  in  obedience  to  the  rule,  to  maintain  his  claim,  the  sheriff  with- 
draw from  his  possession  of  the  goods  levied  on,  and  which  are  claimed 
by  Jacob  Esher,  and  that  the  plaintiff  take  no  proceedings  against  him 
in  respect  of  the  goods  so  claimed. 
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five  days'  service."*  If  the  claimant  abandon  his  claim,  wholly 
or  in  part,  the  court  will,  on  motion,  order  the  sheriif  to  proceed 
in  respect  to  the  goods  so  abandoned.  But  the  failure  of  the 
claimant  to  interplead  does  not  make  it  the  duty  of  the  sheriff 
to  sell,  whether  the  goods  belong  to  the  defendant  in  the  execu- 
tion or  not ;  and,  therefore,  the  sheriff,  in  an  action  against  him 
by  the  execution  plaintiff  is  not  precluded  from  showing  that 
the  goods  belonged  to  a  third  person,  although  such  person  may 
have  failed  to  join  issue  under  the  rule  of  interpleader;  the  ob- 
ject of  the  interpleader  act  is  to  protect  the  sheriff  against  the 
claimant,  in  case  he  do  not  proceed  under  the  interpleader.**' 

150.    If  negligent  in  applying  for  rule  sheriif  is  not  entitled  to  relief. 

If  the  sheriff  have  been  guilty  of  laches  in  applying  for  the 
rule,  he  is  not  entitled  to  relief;**^  nor  where  he  has  already  ex- 
ercised a  discretion  in  the  matter.*^^  Thus  a  sheriff  who  has  not 
applied  for  a  rule  to  interplead,  but  has  proceeded  to  sell,  cannot, 
after  he  has  been  sued  in  trespass  by  the  claimant  claim  the  ben- 
efit of  the  interpleader  act.*"*  The  circumstances  that  the  goods 
seized  were  in  the  possession  of  a  stranger,  and  not  of  the  execu- 
tion defendant,  does  not  prevent  the  sheriff  from  applying  to  the 
court;***  so,  if  the  execution  creditor  abandon  his  process  in 
favor  of  the  claimant,  the  sheriff  has  still  a  right  of  coming  to 
the  court,  even  after  the  goods  are  sold  ;*^°  and  it  is  not  necessary 
for  the  sheriff  to  apply  to  the  different  parties  for  an  indemnity, 
before  he  applies  to  the  court  under  the  act;**^  and  he  need  not 
wait  till  an  action  is  brought  against  him.***  He  cannot  safely 
abandon  the  possession,  until  the  final  order  of  the  court  is  com- 
plied with,  and  the  issue  and  bond  are  approved  and  filed;  if  he 
suffer  the  defendant,  or  claimant,  or  any  one  else,  to  eloign  the 

888  Lukens  v.  Conn,  18  Dist.  448. 

889  Commonwealth  v.  Magee,  4  Phila.  258.  Where  neither  party  ap- 
peared on  the  return  of  the  rule,  the  court  ordered  so  much  of  the 
goods  to  be  sold,  as  would  satisfy  the  sheriff's  charges,  and  the  rest 
to  be  abandoned.    Eveleigh  v.  Salisbury,  3  Bing.  N.  C.  298. 

891  Mutton  V.  Young,  4  C.  B.  371. 

892  Crump  V.  Day,  4  C.  B.  760. 

893  I<ewis  V.  Brotheroe,  17  At.  200. 

894  Allen  V.  Gibbon,  2  Dowl.  P.  C.  292. 
89s  Baynton  v.  Harvey,  3  Dowl.  P.  C.  344. 
897  Crossly  v.  Ebers,  i  Har.  &  W.  216. 
8^  Green  v.  Brown,  3  Dowl.  P.  C.  337. 
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goods,  he  becomes  responsible,  if  they  are  the  goods  of  the  de- 
fendant. 

151.  Effect  of  interpleader.    Intervening. (r) 

The  issue  having  been  filed,  and  bond  given  and  approved  by 
the  court,  the  sheriflF  withdrawrs  from  the  possession  of  the  goods, 
and  delivers  them  to  the  claimant.  Formerly  they  were  however 
still  considered  in  the  custody  of  the  law,  the  claimant  acting  as 
custodian  of  the  sheriff,  and  therefore  they  were  not  liable  while 
in  his  possession  to  be  taken  in  execution  by  another  judgment 
creditor.  But  now  after  the  claimant  has  given  bond  and  re- 
ceived his  goods,  the  title  to  them  vests  in  him ;  they  are  no  longer 
in  the  custody  of  the  law  and  the  execution  lien  no  longer  ex- 
ists.*'* The  refusal  of  an  interpleader  does  not  affect  the  right 
of  the  claimant;  he  has  no  right  to  demand  an  issue;  the  statute 
is  for  the  relief  of  the  sheriff  only;  and  the  refusal  of  it  leaves 
him  in  the  same  position  as  if  it  had  not  been  asked.'"" 

152.  Discharge  of  rule  for  interpleader. 

If  a  rule  for  an  interpleader  is  discharged,  the  proper  practice 
is  to  issue  a  venditioni  exponas,  but  an  alias  execution  is  not  an 
abandonment  of  the  levy.'"^ 

IS3-    Appeals. 

Under  the  act  of  1848  there  was  no  appeal  from  an  order 
granting  an  interpleader  and  awarding  an  issue.'"^  The  act  of 
1897  provides  that  the  courts  of  common  pleas  may  make  general 
rules  governing  the  proceedings  and  may  grant  new  trials  of 
such  issues,  and  the  judgment  recovered  shall  be  subject  to 
appeal  to  the  supreme  or  superior  court  as  in  other  cases.'"'  This 
does  not  apply  to  the  action  of  the  court  in  discharging  or  mak- 
ing absolute  a  rule  for  an  issue,  but  only  to  the  trial  of  the  issue. 
Until  after  the  trial  there  can  be  no  "judgment  recovered,"  to 
which  the  appeal  can  apply,  nor  does  the  act  change  the  law  in 
this  respect  from  what  it  was  before. 

r    4  Vale  9561. 
:  899    Meyer  v.  Knight,  21  Super.  Ct.  I. 

900  Bain  v.  Funk,  61  Pa.  185. 

901  Gray  v.  Krugerman,  4  C.  C.  290. 

902  White  V.  Rech,  171  Pa.  83 ;  Bain  v.  Funk,  61  Pa.  185. 

903  §10,  P.  L.  95,  2  Purd.  §80,  p.  1555. 
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IX.    Sheriff's    Sale   of    Person- 
alty. 

154.  Of   the    sale 

155.  Mode  of  sale. 

156.  Goods  must  be  sold  in  par- 
cels. 

157.  Who   may  purchase. 

158.  Delivery. 

159.  Effect  of  leaving  property 
in  defendant's  possession. 

160.  Effect  of  sale  and  of  debt- 
or's liability. 

161.  Purchaser's   title. 

163.  To  partnership  property. 

164.  To  bank  stock. 

a.  When  affidavit  and  re- 
cognizance must  be  filed 
before  stock  can  be  taken. 

165.  To    pawnbroker's    property. 

166.  To  property  acquired 
through  false  statements, 
etc. 

167.  Liability  of  purchaser  if 
knowing  sale  is  illegal. 

168.  When  sale  can  be  set  aside. 

a.  Sale  on  a  legal  holiday 
and    misdescription. 

b.  Inadequacy  of  price. 

c.  Fraud. 

d.  Other  causes. 

e.  Reason  for  setting  sale 
aside   must   be   substantial. 

f.  Mode  of  procedure. 

g.  Discretionary    power    of       X 
the  court. 

h.  Costs. 

169.  Return  of  the  writ. 

170.  Payment  into  court. 

a.  Sheriff  may  distribute 
the  proceeds  himself. 

b.  He  does  so  at  his  own 
risk. 
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c.  Authority  of  court  to 
distribute. 

d.  Grounds    for   its   action. 

e.  At  what  stage  of  pro- 
ceeding should  the  court 
make   the   order. 

f.  Notice   of   order. 

g.  What  a  purchaser  of 
property  may  do. 

h.  Restraint  of  distribution 
by  injunction. 

171.  Distribution  by  the  court. 

172.  Wages. 

a.  Act   of   1872. 

b.  Who  is  preferred.  Act 
of  1899. 

c.  Who  is  a  wage  laborer. 
Act  of  1891. 

d.  Construction  of  above 
act. 

e.  Time  within  which  wages 
must  be  earned. 

f.  Notice. 

g.  Act  of  1887  relating  to 
attachment  by  wage  earner 

173.  Rents. 

174.  Between     execution     credi- 
tors. 

175.  Partnership   property. 

176.  Surplus. 

177.  Alias  fieri  facias. 

178.  Venditioni  exponas. 

.    Execution  against  Chdses  in 
Action. 

179.  Attachment     execution     de- 
scribed. 

180.  Nature  of  it. 

181.  When  it  lies. 

182.  What  may  be  attached. 

a.  Checks   and   deposits. 

b.  Unpaid    assessment. 
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184.  What   cannot   be   attached. 

185.  Debts, 
a.  Rent. 

K  Debts    due    corporations, 
c.  Partnership   debts. 

186.  Debtor's  interest  after  his 
assignment. 

187.  Legacies  and  distributive 
shares. 

188.  Wages  and  salaries. 

189.  Wages  of  non-resident 
debtor. 

igo.  Pension   money. 

191.  Of  the  garnishee. 

a.  Who  should  be. 

b.  Corporations. 

c.  Bailees,   trustees,   etc. 

d.  Judgment. 

e.  When  funds  may  be  paid 
into  court. 

f.  Liability   in   cases  of   ex- 
empted property. 

192.  Effect   of   attachment. 

193.  Creates  an  equitable  assign- 
ment. 

194.  Operates  from  service  of 
writ. 

195.  Suspends  running  of  inter- 
est. 

196.  Garnishee  must  retain  prop- 
erty. 

197.  Prosecution  of  attachment 
execution  against  garnishee 
does  not  satisfy  debt. 


198.  Attaching  creditor  acquires 
no  claim  against  garnishee 
superior  to   that  of   debtor. 

199.  What  the  law  requires  of 
garnishee. 

200.  Effect  of  attachment  as  to 
strangers. 

201.  Garnishee's  duty  to  give  no- 
tice  of   attachment. 

202.  Of  the  writ  and  service. 

203.  Return  of  the  writ. 

204.  Amendment  of  return. 

205.  Motion   to  quash. 

206.  Appearance   and    defense. 

207.  Interrogatories. 

208.  Answers. 

209.  Pleadings, 
a.  Set-off. 

210.  Trial. 

211.  Evidence. 

212.  Verdict. 

213.  Judgment. 

214.  When  judgment  against 
garnishee  is  bar  to  further 
action. 

215.  Costs  and  execution. 

216.  Counsel   fees. 

217.  Execution  against  stock. 

218.  When  held  in  defendant's 
name. 

2ig.  When    not    held    in    defen- 
dant's name. 
220.    Attachment    in   actions    be- 
gun outside  the  state. 


IX.    Sheriff's  Sale  of  Personalty. 
154.    Of  the  sale,  (a) 

On  a  fieri  facias,  it  is  the  duty  of  the  sheriff  to  sell  the  goods, 
if  the  debt  and  costs  be  not  paid  to  him.  If  he  wilfully  delay 
to  sell  for  an  unreasonable  time,  with  a  view  to  injure  the  de- 
fendant, he  is  liable  to  an  action.  As  to  what  length  of  time 
may  elapse  between  a  levy  and  sale,  it  seems,  there  is  no  fixed 
rule;^    a   postponement   to    a    day    subsequent    to    the    return- 

a  4  Vale  9450,  9452. 

t    Kowell  V.  Alkyn,  3  R.  286. 
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day,  will  be  equivalent  to  an  indefinite  postponement.'  As  the 
sheriff  cannot  retain  the  goods  to  his  own  use,  on  satisfying  the 
debt  of  his  proper  money,  so  neither  can  he  deliver  them  to  the 
plaintiff  in  satisfaction  of  his  debt;  but,  though  they  cannot 
be  delivered  to  the  plaintiff  without  a  sale,  they  may  be  sold  to 
him.*  Where  several  writs  are  in  the  sheriff's  hands  at  the 
same  time,  the  practice  is,  to  sell  on  all  of  them,  and  so  return, 
leaving  the  responsibility  of  distribution  to  the  court,  as  if  the 
executions  were  liens  on  the  money.* 

155.    Mode  of  sale.(b) 

The  goods  must  be  sold  by  public  auction,  a  private  sale  not 
being  justifiable  in  any  case.  To  permit  the  property  to  be  sold 
otherwise,  would  lead  to  fraud;  and,  hence,  such  an  arrange- 
ment, though  no  actual  fraud  may  be  intended,  is  deemed  fraud- 
ulent, and  consequently  ,postpones  the  execution  creditor  in 
favor  of  other  executions,  though  subsequent  in  date."  The 
publicity  of  judicial  sales  is,  in  every  aspect  in  which  the  matter 
can  be  conceived,  a  requisite  of  indispensable  necessity,  and  in 
accordance  with  the  whole  statutory  polity  on  the  subject; 
secret  or  private  sales  of  personal  property,  by  an  officer  of 
the  law,  charged  with  execution,  are  not  countenanced  by  any 
adjudicated  case  in  this  state.'  But  such  an  arrangement, 
though  fraudulent  as  to  nonassenting  creditors,  is  binding  on 
those  who  were  parties  to  it.''  The  sheriff  may  sell  the  debtor's 
property  at  his  office  if  so  advertised  as  to  give  an  opportunity 
for  inspection."  Before  sale,  however,  the  sheriff  is  required 
by  law,'  to  give  notice  thereof,  during  at  least  six  days,  by 
not  fewer  than  six  handbills,  to  be  put  up  at  such  places  as  he 
shall  deem  best  calculated  to  give  information  to  the  public.  If 
he  should  sell  on  only  five  days'  notice,  though  after  a  lawful 

b  4  Vale  94S3. 

2  Lantz  V.  Worthington,  4  Pa.  155.  Though  the  sheriff  cannot  levy 
after  the  return-day,  yet,  he  may  complete  the  execution  by  a  subsequent 
sale.     Religious  Society  v.  Hitchcock,  2  Bro.  333. 

3  Tidd  1013;  I  Ld.  Raym.  346. 

4  McDonald  v.  Todd,  i  Grant  17. 

5  Keyser's  Appeal,  13  Pa.  411;  Klopp  v.  WhitmOyer,  43  Pa.  221. 

6  Bingham  v.  Young,  10  Pa.  396. 

7  Reamer's  Appeal,  18  Pa.  510. 

8  Henry  v.  Pattison,  57  Pa.  346. 

9  Act  June  16,  1836,  §42,  P.  L.  768,  2  Purd.  §68,  p.  1551. 
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levy,  it  would  render  him  liable  to  trespass;"  and  if  the  plain- 
tiff became  the  purchaser,  he  would  take  no  title,  as  against 
other  execution  creditors."  The  sheriff  has  a  reasonable  dis- 
cretion in  adjourning  the  sale  ;^^  he  may  sell  after  the  return-day, 
and  even  after  he  has  gone  out  of  office,  without  a  venditioni 
exponas,  provided  there  has  been  a  levy  prior  to  the  return- 
day.^^ 

NOTICE  OE  SHERIEE'S  SALE. 
By  virtue  of  a  writ  of  No.  ,  term, 

1912,  issued  out  of  the  Court  of  Common  Pleas,  of 
County,  and  to  me  directed,  I  will  expose  to  public  sale  or  out- 
cry, at  ,  in  ,  County,  Pennsylvania,  on 

the  day  of  next,  at  o'clock, 

m.,  the  following  described  personal  property,  to  wit: 
All  the  defendant's  right,  title,  interest  and  claim  of,  in  and  to 
(Describe  the  same  by  items.) 
Seized  and  taken  in  execution  and  to  be  sold  as  the  property 
of  ,  at  the  suit  of 

Sheriff's  Office,  ,  Pa. 

,  19    . 

By 
A.  B.,  Sheriff. 

156.    Goods  must  be  sold  in  parcels. (c) 

The  sheriff  must  sell  the  goods  separately,  or  in  parcels,  unless 
there  be  circumstances  to  justify  the  departure  from  the  rule; 
the  sale  of  an  entire  stock  of  goods,  in  the  mass,  to  the  execution 
creditor,  whose  attorney  has  instructed  the  sheriff  so  to  sell, 
will  pass  no  title  ;^*  it  is  the  policy  of  the  law,  to  multiply  bidders, 
and  increase  competition.^^  But  it  is  not  necessary  that  the 
property  be  in  the  actual  view  of  the  bidders,  at  the  time  of 
sale;  though  purchasers  must  have  an  opportunity  for  inspec- 

c  4  Vale  9564. 

10  Carrier  v.  Esbaugh,  70  Pa.  239. 

11  Gibbs  V.  Neely,  7  W.  305.  Effect  of  sale  at  which  no  notice  of 
property  was  given.    Braden  v.  Cook,  18  Super.  Ct.  156. 

12  Tinkom  v.  Purdy,  5  Johns.  345;  Lantz  v.  Worthington,  4  Pa.  153. 

13  Dorrance  v.  Commonwealth,  13  Pa.  163 ;  Religious  Society  v.  Hitch- 
cock, 2  Bro.  333. 

14  Klopp  v.  Whitmoyer,  43  Pa.  219. 

15  Ibid. 
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tion;^'  and  leasehold  property  need  not  be  sold  upon  the  prem- 
ises;^' so,  the  right,  title  and  interest  of  a  debtor  in  personal 
property,  may  be  sold  at  the  sheriff's  office,  if  so  advertised  as 
to  give  an  opportunity  for  inspection.^*  Where  there  is  no  bid- 
der present  but  the  plaintiff  in  the  execution,  and  no  bystanders, 
it  is  incumbent  on  the  plaintiff  to  inquire  whether  the  requisite 
notice  has  been  given,  and  a  sale  to  him,  under  such  circum- 
stances, no  notice  having  been  given,  is  fraudulent  and  void ;"  the 
mere  fact  that  there  was  no  bidder  but  the  plaintiff,  and  no 
bystanders,  makes  the  sale  collusive  and  invalid;""  it  is  his 
duty,  under  such  circumstances,  to  adjourn  the  sale."^  So,  a 
sale  by  a  constable,  due  notice  having  been  given,  made  to  the 
plaintiff  in  the  execution,  no  person  but  the  constable  being 
present,  is  illegal  and  invalid.""  If  there  were  only  one  bid 
offered  and  taken,  without  opportunity  afforded  for  a  second 
bid,  the  sale  would  be  fraudulent;  but  where  only  one  bid  could 
be  obtained,  at  which,  after  reasonable  effort  to  get  another, 
the  property  was  struck  off,  the  sale  would  be  valid."'  It  is  not 
a  ground  of  legal  fraud,  that  the  sheriff  had  given  the  adver- 
tisements to  the  defendant  to  be  posted,  especially,  where  there 
were  many  bidders  at  the  sale."*  The  sheriff  may  disregard  a 
bid  conditioned  that  the  money  be  applied  to  the  bidder's  ex- 
ecution, even  though  he  was  legally  entitled  to  the  proceeds  of 
sale."*  A  bid  reduced  to  writing  before  the  sale  is  concluded,  is  a 
waiver  of  prior  bids  by  the  same  person."® 

Though  the  general  rule  and  practice  is  to  sell  personal  prop- 
erty under  execution  by  parcels,  it  has  been  held  that  the  sheriff 
may  sell  by  piece  or  lump  as  he  deems  best,  using  honest  dis- 

16  Ibid. 

17  Sowers  V.  Vie,  14  Pa.  99.  And  see  Titusville  Novelty  Iron  Works 
V  Graham,  77  Pa.  103. 

18  Henry  v.  Patterson,  57  Pa.  346. 

19  McMichael  v.  McDermott,  17  Pa.  353. 

20  Ibid. 

21  Ibid.    Conniff  v.  Doyle,  8  Phila.  630;  Corry  v.  Funk,  6  Phila.  560. 

22  Ricketts  v.  Unangst,  15  Pa.  90. 

23  Swires  v.  Brotherline,  41  Pa.  135;  s.  c.  48  Pa.  68.  See  Lynch  v. 
Commonwealth,  6  W.  495. 

24  AUentown  Bank  v.  Beck,  49  Pa.  394. 

25  Faunce  v.  Sedgwick,  8  Pa.  407. 

26  Ibid. 
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cretion.^^  When  a  lump  sale  is  fair  and  the  parties  to  the  execu- 
tion request  the  goods  to  be  sold  in  that  way,  the  sale  is  valid.^' 
But  when  goods  are  sold  in  large  lots  with  inadequate  opportu- 
nity for  inspection,  the  sale  will  be  set  aside.^"  Of  course  is 
this  true  whenever  fraud  enters  into  such  a  sale.'"  But  while 
sale  of  personal  property  in  one  lot  may  be  evidence  of  fraud, 
it  is  not  in  itself  fraudulent.'^  And  when  all  the  parties  inter- 
ested agree,  the  sale  of  goods  in  lots,  as  directed  is  not  such  a 
lumping  sale  as  will  be  set  aside.'^  Furthermore,  a  general 
creditor  who  has  no  execution  at  the  time  of  sale  cannot  com- 
plain of  such  a  mode  of  selling  in  the  absence  of  f  raud.'^ 

157.    Who  may  purchase,  (d) 

The  plaintiff  may  purchase  at  the  sale,^*  and  the  plaintiff  pur- 
chasing, is  fixed  under  the  principle  of  caveat  emptor,  for  the 
amount  of  his  bid,  though  his  judgment,  &c.,  be  afterwards 
set  aside  and  he  is  bound  to  the  sheriff  for  its  payment.'^  A 
constable  cannot  lawfully  purchase  at  his  own  sale,  and  one 
deputed  by  him  to  make  the  sale  is  subject  to  the  same  disa- 
bility; but  where  the  constable  personally  attends  and  super- 
intends the  sale  and  employs  a  person  merely  as  a  crier,  the 
latter  may  purchase  at  the  sale.  Such  purchase,  however, 
would  be  only  voidable,  and  not  void,  execept  in  case  of  actual 
fraud;  and  where  the  proceeds  of  such  sale  are  applied  to  the 
debt  of  the  defendant  he  cannot  take  advantage  of  the  illegality, 
except  by  claiming  a  resale  or  demanding  the  property,  after 
tendering  the  purchase  money.''  Where  the  auctioneer  himself 
is  the  sole  bidder  the  validity  of  the  sale  might  be  affected  if 
he  were  the  officer  entrusted  with  the  writ;  but  not  where  he 
was  a  crier  only,  and  the  sale  was  conducted  under  the  direction 

d  4  Vale  9565. 

27  Smith  V.  Meldren,  107  Pa.  348;  Yost  v.  Smith,  105  Pa.  628;  Evans 
V.  Crowe,  17  C.  C.  86;  Guarantee  Co.  v.  Klein,  9  Kulp  499. 

28  Grim  v.  Reinbold,  148  Pa.  446;  Smith  v.  Meldren,  107  Pa.  348. 

29  Wolf  V.  Hano,  i  Dist.  700. 

30  Grim  v.  Reinbold,  148  Pa.  446. 

31  Furbush  v.  Greene,  108  Pa.  503;  Barton  v.  Hunter,  loi  Pa.  406. 

32  Yost  V.  Smith,  105  Pa.  628. 

33  Ibid. 

34  Tisch  V.  Utz,  142  Pa.  186. 
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of  a  deputy-marshal  holding  the  writ.'^  If  the  crier  who 
became  the  purchaser,  make  representations  which,  as  is  alleged, 
caused  the  property  to  be  struck  down  at  a  price  much  below 
its  actual  value,  the  fraudulent  intent  of  the  buyer  is  a  question 
of  fact  for  the  jury,  not  of  law  for  the  court.^' 

The  stockholders  and  creditors  as  well  as  the  bondholders  of 
a  railroad  company  may  unite  for  the  purchase  of  the  property 
to  prevent  a  sacrifice.'®  Likewise  those  who  claim  a  superior  lien 
may  unite  in  purchasing  a  property  at  sheriff's  sale  for  their 
joint  benefit  for  the  purpose  of  preventing  subsequent  litigation 
between  themselves  in  the  distribution  of  the  proceeds.*"  An 
execution  debtor  may  bid  at  a  sheriff's  sale  of  his  own  real 
estate,  and  his  accepted  bid  is  binding  on  him  and  the  sheriff.*"^ 
The  plaintiff's  attorney  at  a  sheriff's  sale  who  reaches  the  limit 
of  bid  authorized  by  his  client  may  make  any  arrangement  with 
the  purchaser  which  he  deems  best  for  his  client.**  When  the 
best  bidder  defaults  the  sheriff  cannot  accept  the  next  highest 
bid.*'  In  such  case  the  property  must  be  resold,**  and  the 
sheriff  is  liable  to  any  execution  creditor  who  is  injured  by  the 
delay  if  he  fails  to  resell  before  the  return-day  of  the  writ.*^ 
Lastly  he  cannot  bid  as  agent  for  a  person  who  is  not  present.*^ 

158.    Delivery,  (e) 

It  is  the  duty  of  the  officer  to  deliver  the  goods  to  the  pur- 
chaser. But  where,  after  payment  of  the  purchase-money,  the 
officer  remained  on  the  premises  a  sufficient  length  of  time  to 
have  protected  the  removal  of  the  goods  and  after  his  departure 
the  purchaser  was  enticed  out  of  the  house  and  the  door  locked 
against  him,  it  was  held  that  the  officer  was  not  liable  to  the 
purchaser  in  trover;  if,  however,  the  latter  had  requested  the 
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officer  to  remain  whilst  he  went  for  assistance  in  the  removal,  it 
would  have  been  the  officer's  duty  to  have  done  so.*'  But  where 
there  was  a  dispute  as  to  the  ownership  of  the  goods  and  the 
purchaser,  after  the  sale,  tendered  an  indemnity  to  the  sheriff 
and  subsequently  established  his  title  to  the  goods  the  sheriff 
was  held  to  be  liable  for  their  value.*^  Where,  however,  the 
sheriff,  under  a  separate  execution,  levies  upon  and  sells  the 
defendant's  interest  in  a  partnership  property,  he  cannot  deliver 
possession ;  the  purchaser  only  acquires  the  right  to  an  account.** 

159.    Effect  of  leaving  property  in  defendant's  possession. 

Suffering  the  property  to  remain  in  the  hands  of  the  de- 
fendant after  the  sale  is  not  a  badge  of  fraud.^"  provided  it  be 
left  under  such  a  contract  of  bailment  as  would  in  law  protect 
it  from  the  bailee's  creditors  if  he  had  never  been  the  owner 
of  it.*^  So  where  the  purchaser  made  the  defendant  his  agent 
and  the  business  was  carried  on  as  before  under  the  old  sign 
and  trade-mark,  it  was  held  that  the  sale  was  legal  notice  of  a 
change  of  property  and  no  correspondent  change  of  possession 
and  of  the  indicia  of  ownership  were  needed,  to  complete  the 
effect.°^  It  is  for  the  jury  to  determine  whether  there  is  actual 
fraud  in  such  cases.°'  And  if  the  defendant  be  in  fact  the  real 
purchaser  and  the  nominal  purchaser  falsely  allege  at  the  time 
of  sale  his  intention  of  leaving  the  goods  with  the  defendant  as 
an  act  of  benevolence,  or  of  selling  them  again  for  the  benefit 
of  creditors,  by  which  the  bystanders  are  induced  not  to  bid 
it  is  a  fraud  and  the  property  remains  in  the  defendant  subject 
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to  execution.     The  declarations  of  the  bystanders  at  the  time 
of  the  sale  are  evidence  as  part  of  the  res  gestae.'* 

160.    Effect  of  sale  and  of  debtor's  liability. 

Where  a  promissory  note  is  taken  from  the  purchaser  in  pay- 
ment for  the  goods  it  may,  as  respects  the  liability  of  the  ofificer, 
be  treated  as  money.°°  A  sheriff  who  accepts  the  notes  of  a 
purchaser  at  a  sale  instead  of  cash  has  no  power  to  assign  them 
in  payment  of  his  private  debt ;  the  parties  interested  may  follow 
the  fund  and  reclaim  it  in  the  hands  of  such  assignee  with 
notice,  and  are  not  bound  to  look  to  the  sheriff's  sureties  for 
their  indemnity;  notice  to  the  attorney  and  agent  of  Such 
assignee  of  the  consideration  of  the  notes  is  notice  to  the  prin- 
cipal.°°  Where  several  execution  creditors  agree  that  the  sheriff 
shall  sell  the  defendant's  goods  upon  credit  the  priority  of  lien 
among  them  will  not  be  disturbed.'^ 

The  debtor's  liability  for  the  debt  ceases  on  the  return-day 
of  the  writ  to  the  extent  of  the  proceeds  of  the  sale ;  no  matter 
how  the  plaintiff  be  delayed  in  obtaining  the  fund  provided  the 
defendant  has  not  aided  in  such  delay,  his  debt  is  paid  and  his 
liability  for  interest  on  the  amount  of  such  proceeds  must 
cease."*  And  the  principle,  that  in  judicial  sales  there  is  no  war- 
ranty, is  applicable  to  sale  of  personal  as  well  as  real  property; 
hence  a  judgment  is  satisfied  by  a  levy  and  sale  of  goods  to 
its  amount  under  a  fi.  fa.  although  the  title  of  the  plaintiff  in 
the  execution,  who  was  the  purchaser  at  the  sale,  be  subse- 
quently defeated  in  an  action  of  replevin."^  And  where  the 
plaintiff  purchased  at  a  sale  under  his  own  judgment  he  is,  under 
the  principle  of  caveat  emptor,  fixed  for  the  amount  of  his  bid 
and  bound  to  the  sheriff  for  its  payment  though  his  judgment, 
&c.,  were  afterwards  set  aside.*"  Where  personal  property  has 
been  attached  under  the  act  of  1842  and  afterward  a  levy  is  made 
thereon  and  it  is  sold  by  the  sheriff  under  an  execution  against 
the  same  debtor  at  the  suit  of  another  creditor,  the  effect  of  the. 
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sale  is  to  transfer  the  lien  of  attachment  from  the  property  to  the 
fund.«°» 

161.    Purchaser's  title. (f) 

The  principle  that  in  judicial  sales  there  is  no  warranty 
applies  equally  to  judicial  sales  of  chattels  and  of  land.*^  The 
rule  of  caveat  emptor  is  applied.  Says  Justice  Paxson:  "The 
parties  do  not  treat  for  a  title,  but  the  creditor  proposes  to  sell 
and  the  purchaser  to  buy  just  whatever  interest  the  debtor 
may  have  in  the  land."^^  Such  a  sale  passes  title  to  personal 
property  although  the  judgment  upon  which  the  execution  issued 
should  afterwards,  in  a  contest  as  to  the  distribution  of  the 
proceeds,  be  decided  to  be  invalid  ;°^  but  a  sale  to  the  plaintiff 
upon  a  satisfied  judgment  is  void  and  confers  no  title  ;^*  so  in 
case  of  a  void  judgment."^  If  the  writ  be  irregular  the  sale  is 
void;  thus  an  execution  issued  by  one  justice  on  the  transcript 
of  another  justice  of  the  same  county,  who  was  at  the  time  in 
commission  and  acting  in  his  office,  is  wholly  void  and  not  merely 
voidable,  and  a  levy  and  sale  thereunder  passes  no  title  to  the 
goods  sold.®^  So,  where  a  judgment  before  a  justice  has  been 
appealed  from  and  the  execution  revoked  by  the  justice,  the 
constable  is  a  trespasser  if  he  go  on  with  the  sale  and  the  pur- 
chaser takes  no  title;  the  justice  is  the  proper  person  to  determine 
whether  an  appeal  was  regularly  taken;  if  he  allow  it  the  con- 
stable cannot  refuse  to  recognize  it  on  the  ground  that  the  justice 
committed  an  error."^  The  purchaser's  title  is  not  vitiated  by 
the  refusal  of  the  constable  to  appraise  and  set  off  under  the  ex- 
emption law.°^  If  the  property  did  not  belong  to  the  defendant 
in  the  execution,  its  sale  without  notice  to  the  owner  does  not 
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pass  the  title,  who  may  therefore  recover  from  the  buyer  by 
replevin.  Nor  is  he  estopped  in  such  a  case  by  his  failure  to 
implead.**^ 

Sometimes  two  persons  hold  themeslves  out  to  a  third  as 
partners,  while  in  truth  no  partnership  relation  exists  between 
them.  In  such  a  case  the  individual  creditors  of  one  of  such 
persons,  who  have  levied  on  his  property  which  is  alleged  to 
have  been  partnership  property,  have  a  preference  over  partner- 
ship creditors  whose  execution  is  later  in  date.*®  The  partner- 
ship creditor  can  work  out  his  equity  only  through  the  equity 
of  the  partners,  and  if  there  is  in  fact  no  partnership,  there  is 
nothing  on  which  the  partnership  creditor  can  found  a  claim 
for  a  preference.''" 

163.    To  partnership  property,  (g) 

A  sale  of  partnership  property  on  execution,  under  a  judgment 
confessed  by  one  partner  alone  in  the  name  of  the  firm  and  for 
a  partnership  debt,  will  vest  a  good  title  to  the  property  in  the 
purchaser.''^  But  where,  under  an  execution  against  a  single 
member  of  a  firm,  his  interest  in  the  partnership  property  is 
sold  the  purchaser  acquires  no  right  to  the  possession  of  the 
specific  chattels;  the  remaining  partners  are  entitled  to  the  ex- 
clusive possession;  such  purchaser  is  only  a  quasi  tenant  in 
common  with  the  other  partners  in  the  property  of  the  firm  so 
far  as  to  entitle  him  to  an  account ;  but  he  has  nothing  to  do  with 
the  settlement  of  the  partnership  concerns ;  that  is  the  right  and 
duty  of  the  remaining  partners  and  for  that  purpose  they  are  en- 
titled to  the  possession  of  the  partnership  property;  hence  such 
a  purchase  gives  the  sheriff's  vendee  no  right  to  maintain  re- 
plevin for  the  goods  sold  as  against  one  who  purchased  at  a 
subsequent  sheriff's  sale  under  an  execution  issued  against  the 
same  partner  as  sole  owner.'^  And  even  though  one  of  a  portion 
of  the  owners  against  whom  the  writ  issued  have  authority  to 
sell  all  the  shares  of  the  owner  of  the  chattel,  a  vessel,  the 
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sheriff  can  sell  only  the  interest  of  the  defendants J^  But  those 
of  the  owners  who  were  not  parties  to  the  writ,  might  consent 
that  their  shares  should  be  sold  under  the  writ  against  the 
others,  and  in  such  case  the  parties  consenting  will  be  estopped 
from  disputing  the  purchaser's  title,  and  may  come  in  upon  the 
surplus  proceeds  of  the  saleJ*  Where  a  sheriff's  sale  was  void 
for  irregularity  it  is,  nevertheless,  valid  if  ratified  and  confirmed 
by  the  defendant.^"  Where  an  attorney  purchases  at  a  sale  under 
his  client's  execution  he  does  not  become  ipso  facto  a  trustee  for 
his  client  but  he  may  be  made  a  trustee  at  the  client's  election; 
such  election  is  a  mode  of  contracting  and,  therefore,  must  take 
place  between  the  parties.''* 

A  sale  of  bank  stock  in  execution,  by  the  act  of  1819,  is  subject 
to  the  lien  of  any  debt  due  by  the  holder  to  the  bank ;  and  a  sub- 
sequent sale  under  such  lien  divests  the  title  of  the  first  pur- 
chaser J' 

164.    To  bank  stock. 

National  bank  stock  may  be  seized  and  sold  under  an  execu- 
tion issued  by  state  law.''*  But  the  stock  of  a  bank  owned  by 
itself  and  in  its  possession  cannot  be  attached  for  the  payment 
of  its  debts  by  the  act  of  1836'^  providing  for  the  attachment  of 
the  stock  of  individuals.*"  Nor  can  stock  assigned  as  collateral 
be  sold  under  an  execution  against  the  assignor;*^  nor  is  the 
stock  of  a  foreign  corporation  held  as  collateral  security  by 
a  nonresident  attachable;*^  nor  has  a  corporation  a  lien  on  its 
stock  for  a  debt  accruing  subsequent  to  the  attachment;*^  nor 
can  stock  bequeathed  to  a  defendant  contingent  on  his  surviving 
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a  person  having  a  life  interest  be  attached  on  a  Judgment  against 
the  defendant;**  nor  can  a  stock  standing  in  the  defendant's 
name  on  the  books  be  attached  if  it  actually  belongs  to  another.'^ 

a.    When  affidavit  and  recognizance  must  be  filed  before  stock  can 
be  taken. 

The  affidavit  and  recognizance  required  by  the  act  of  1836 
must  be  filed  before  an  attachment  of  stock  standing  in  the 
name  of  another  can  issue,**  unless  the  defendant's  title  is  ad- 
mitted.*' But  when  stock  stands  on  the  company's  books  in 
the  defendant's  name  the  plaintiff  is  not  required  to  file  an  affi- 
davit of  ownership.** 

Stock  assigned  as  collateral  can  only  be  attached  by  filing  an 
affidavit  and  recognizance  and  summoning  the  person  in  whose 
name  it  is  held  as  garnishee,  who,  in  such  a  proceeding  is  bound 
to  protect  the  assignee.** 

165.  To  pawnbroker's  property. 

If  the  sheriff  levies  on  goods  in  a  pawnbroker's  possession 
and  sells  them,  he  sells  only  the  pawnbroker's  interest  as  a 
bailee.*"  Likewise  the  sheriff's  sale  of  whiskey  in  a  distillery 
bonded  warehouse  conveys  the  title  of  the  distiller,  though  the 
sheriff  may  not  be  able  to  view  the  goods. °^ 

166.  To  property  acquired  through  false  statements,  etc. 

Goods  sold  by  a  constable  under  an  execution  are  protected 
from  a  sale  under  an  execution  in  the  hands  of  the  sheriff  though 
the  latter  execution  were  first  delivered  if  the  sheriff  had  made 
no  levy;  nor  does  a  knowledge  of  the  fact  that  the  sale  was 
under  the  second  execution  impeach  the  vendee's  title.*"  When 
the  purchaser  falsely  declares  that  his  purchase  shall  inure  to 
the  benefit  of  the  debtor  or  his  family  he  acquires  no  title;  but 
if  such  statement  be  true,  the  declaration  will  not  invalidate  the 
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sale.^'  Where  the  plaintiff,  who  purchased  at  the  sheriff's  sale, 
had  never  credited  the  defendant  on  his  judgment,  but  had 
settled  his  debt  in  another  way  and  there  was  no  change  of 
possession,  the  goods  remained  liable  to  execution  as  the  property 
of  the  defendant.'*  The  defendant  cannot  dispute  the  title 
of  the  purchaser  of  his  goods  at  the  sheriff's  sale  on  the 
ground  of  fraud  upon  the  plaintiff  in  the  execution  in  an 
arrangement  made  between  the  latter  and  the  purchaser.'^  A 
sheriff's  vendee,  with  notice,  buys  exactly  what  the  judgment- 
creditor  can  sell;  and  if  he  can  sell  no  more  than  the  interest 
of  the  debtor,  it  follows  that  he  stands  in  the  place  of  the 
debtor.^' 

167.  Liability  of  purchaser  if  knowing  sale  is  illegal. 

If  the  purchaser,  though  cognizant  of  the  illegality  of  the 
sale  or  that  the  goods  do  not  belong  to  the  defendant,  only  par- 
ticipate in  the  transaction  as  purchaser,  he  is  not  liable  to  the 
owner  in  trespass  ;°'^  so  also,  when  the  sheriff  sells  and  delivers 
possession  to  the  purchaser.  From  the  moment  of  seizure  the 
property,  although  left  with  the  owner,  is  constructively  in  the 
possession  of  the  sheriff  and  the  removing  of  it  by  the  purchaser 
is  only  a  completion  of  the  purpose  of  the  original  seizure;'* 
the  remedy  in  such  case  is  detinue,  replevin  in  the  detinet,  or 
trover,  after  a  demand  and  refusal.''  But  where  the  sheriff 
made  no  actual  delivery  at  the  sale  and  the  property  was  after- 
wards taken  away  by  the  purchaser  there  was  no  such  necessary 
constructive  connection  between  the  possession  of  the  sheriff 
and  that  subsequently  taken  by  the  purchaser,  as  would  relieve 
the  latter  from  liability  in  trespass  to  the  actual  owner.^'" 

168.  When  sale  can  be  set  aside. (h) 

The  court  from  which  the  execution  issued  may  inquire  into 
the  regularity  and  fairness  of  the  sale  at  the  instance  of  the  party 

h  8  Vale  23451. 

93  Dick  V  Cooper,  24  Pa  217. 

94  Schott  V.  Chancellor,  20  Pa.  195. 

95  Richards  v.  Alden,  i  Grant  247. 

96  Reed's  Appeal,  13  Pa.  479;  Osterman  v.  Baldwin,  6  Wall  116. 

97  Ward  v.  Taylor,   i   Pa.  238;  Talmadge  v.  Scudder,  38  Pa.   517; 
Hammon  v.  Fisher,  2  Grant  330. 

98  Ibid. 

99  Hammon  v.  Fisher,  2  Grant  330. 

100  Ward  V.  Taylor,  i  Pa.  238;  Talmadge  v.  Scudder,  38  Pa.  517. 
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interested  by  execution,  foreign  or  domestic  attachment,  or  under 
a  general  assignment,  upon  affidavit  of  circumstances  before  de- 
livery of  the  goods;  and  if  it  appear  that  the  sale  was  so  irreg- 
ular or  fraudulent  as,  in  the  opinion  of  the  court,  to  have  pro- 
duced a  sacrifice  of  the  property  to  the  prejudice  of  such  party, 
the  court  may  set  aside  the  sale  and  the  property  may  be  again 
exposed  to  sale. 

a.    Sale  on  a  legal  holiday  and  misdescription. (i) 

The  occasions  are  not  infrequent  on  which  sales  have  been 
set  aside  and  some  of  them  will  now  be  described.  First  may 
be  mentioned  a  sale  on  a  legal  holiday.^"^  Failure  to  regard 
properly  the  requirements  of  the  law  concerning  notice  of  sale 
is  another.^"^ 

Quite  often  a  sale  is  set  aside  for  a  defective  description  or 
one  that  is  inadequate  or  misleading,^"^  and  especially  if  it  be 
coupled  with  inadequacy  of  price.^°*  Thus  a  mistatement  of  the 
quantity  of  the  land  and  omission  to  mention  a  valuable  water 
power  is  a  sufficient  reason  for  setting  aside  a  sale,^''°  so  is  an 
omission  to  mention  a  valuable  stone  quarry;^"*  also  a  mis- 
description of  a  store  as  a  house  j^"^  and  of  stone  house  as  a 
brick  one;^°*  of  a  misdescription  of  a  city  lot;^°°  also  a  mis- 

i  8  Vale  23459. 

loi    Monroe  v.  Durkin,  S  L,uz.  L.  R.  99. 

102  Fitzsimmons  v.  Fitzsimmons,  2  York  121 ;  Mayer  v.  Shangler, 
2  York  154;  Wells  v.  McCarragher,  i  Kulp  91;  McDonald  v.  Winton, 
4  lyanc  L.  Rev.  194;  Eberly  v.  Billingsfelt,  27  C.  C.  258. 

103  Yundt  V.  Yundt,  9  Lane.  Bar  57;  Chestnutwood  v.  Sangree,  9 
Lane.  Bar  85;  Neafie  v.  Conrad,  6  W.  N.  C.  303;. Morgan  v.  Bryant,  9 
Luz.  L.  R.  250,  Carlin  v.  Seng,  i  Phila.  375. 

104  Whitaker  v.  Burkey,  33  L.  I.  139;  Fire  Association  v.  Johns,  i  W. 
N.  C.  74;  Brown  v.  Shepard,  i  W.  N.  C.  103;  Moyer  v.  Ibbotson,  2  W. 
N.  C.  29;  Twells  V.  Mulligan,  2  W.  N.  C.  67;  Ellis  v.  Bliem,  2  W.  N.  C. 
290;  Philadelphia  Trust  Company  v.  Herr,  14  W.  N.  C.  390;  Willcox  v. 
Bancroft,  27  W.  N.  C.  20;  Storz  v.  Weiss,  7  Luz.  L.  R-  213;  Common- 
wealth V.  Dasher,  11  Lane.  Bar  107. 

105  Krause  v.  Neidig,  3  Montg.  132. 

106  Shaeffer  v.  Latshaw,  i  Wood  487;  Fidelity  Co.  v.  Wilson,  13 
Montg.  184;  Kenton  v.  Meisse,  12  Montg.  114. 

107  Kingston  v.  Hoffman,  3  Kulp  331. 

io8    Philadelphia  Trust  Co.  v.  Herr,  14  W.  N.  C.  390.    See  Landis  v. 
Lewis,  3  Dist.  241. 
109    Hoeflich  v.  Hoeflich,  12  C.  C.  370. 


Op  Execution.  1595 

description  in  a  quantity  of  land  ;^^''  or  of  having  only  one  house 
on  a  lot  if  there  are  two;^^^  or  an  ommission  to  mention  the 
only  building  on  the  lot;"^  or  an  ommission  that  the  lot  must 
be  used  as  a  cemetery.^" 

On  the  other  hand  a  sale  will  not  be  set  aside  for  small  errors 
in  the  description  which  resulted  in  no  serious  harm;^^*  or  if 
the  defendant  had  an  opportunity  before  the  sale  to  correct 
the  description  and  neglected  to  do  it;^^°  nor  especially  if  the 
description  was  furnished  by  the  defendant  himself.^^*  Thus 
back  buildings  need  not  be  specially  described  ;^^'  nor  a  doubtful 
easement  ;^^^  nor  an  ommission  to  describe  improvements."" 

b.    Inadequacy  of  price.(j) 

Sometimes  a  sale  is  set  aside  because  the  price  is  inadequate 
coupled  with  some  other  reason,  but  not  inadequacy  solely,^^" 
especially  when  the  purchaser  offers  to  increase  his  bid  beyond 
that  offered  by  the  exceptant.  Indeed,  however  grossly  below 
its  value  a  property  may  be  sold  by  the  sheriff,  if  there  is  no 
fraud,  and  the  proceedings  are  strictly  regular,  the  sale  cannot 
be  set  aside.^^^ 

Nor  will  an  allegation  of  inadequacy  of  price  without  any 
other  induce  the  court  to  look  for  irregularites  and  take  advan- 
tage of  them.^^^    The  reason  is  still  more  cogent  for  not  setting 

j  8  Vale  2345s;  7  Vale  19652,  19660,  19665. 

no  Landis  v.  Ivongenecker,  7  Lane.  L.  Rev.  402;  Yeakel  v.  Hawkins, 
13  Montg.  53. 

111  Montgomery  v.  Connor,  14  Dist.  77. 

112  Ely  V.  Schoener,  I  Wood.  73. 

113  Wilcox  V.  Bancroft,  27  W.  N.  C.  20. 

114  Landis  v.  Lewis,  3  Dist.  241 ;  Herr  v.  Draucher,  7  Lane.  L.  Rev. 
383;  Sides  V.  Shultz,  8  Lane.  L.  Rev.  289;  Bear  v.  Breckel,  S  York  70; 
Beck  V.  Frederick,  9  Dist.  593;  Houghton  v.  Boris,  8  Del.  41. 

115  Johnson  v.  Johnson,  7  Lane.  L-  Rev.  331.  See  Timlow  v.  Heidig,  2 
Leg.  Op.  103. 

116  Eberly  v.  Sennsing,  19  Lane.  L.  Rev.  333. 

117  Sherer  v.  Harshaw,  4  W.  N.  C.  49s;  Miller  v.  Kipple,  2  Pears. 
118. 

118  Saunders  v.  Timrains,  i  C.  P.  Rep.  i. 

119  Parker  v.  Lynch,  2  Dist.  752;  Dougherty's  Case,  16  C.  C.  214. 

120  Cake  V.  Cake,  156  Pa.  47;  HoUister  v.  Vanderlin,  165  Pa.  248; 
Gantz  v.  Carpenter,  8  Lane.  L.  Rev.  286;  Phillips  v.  Wilson,  164  Pa.  350. 

121  Louser  v.  Light,  202  Pa.  582. 

122  Fox  V.  Meyer,  i  Wood.  50.    See  Damtry  v.  Riegel,  i  Wood.  74. 
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aside  a  sale  for  mere  inadequacy  of  price  after  the  acknowledg- 
ment of  the  deed.^^^  But  inadequacy  of  price  if  accompanied 
by  other  matter  of  equity  is  ground  for  setting  aside  a  sale,^^*  for 
example,  if  there  was  a  mistake  concerning  the  existence  of  a 
lien,^^®  or  other  serious  misunderstanding.^^^ 

c.  Fraud. 

A  sale  will  be  set  aside  in  all  cases  of  fraud,^'''  though  the 
presumption  is  that  it  was  made  in  good  faith.^^*  If  a  purchaser 
prevents  bidding  it  avoids  the  sale  and  leaves  the  property  open 
to  seizure  by  another  creditor.^^*  Any  trick  or  device  of  the 
purchaser  which  prevents  a  fair  sale  is  a  fraud  on  creditors, 
nor  does  he  obtain  a  good  title;  it  may  therefore  be  defeated 
by  a  subsequent  sale  on  the  judgment  of  another  creditor.^'" 
An  arrangement  with  a  purchaser  at  the  sheriff's  sale  that  it 
shall  be  for  the  benefit  of  the  defendant  in  the  execution  does 
not  of  itself  make  the  sale  void.  It  is  voidable  by  any  creditor 
defrauded,  but  is  good  between  the  parties.^^^  While  an  arti- 
fice unknown  to  the  defendant  in  an  execution  whereby  the  plain- 
tiff is  enabled  to  buy  the  property  at  a  sheriff's  sale  for  much 
less  than  its  value  will  avoid  the  sale,  if  the  defendant  has 
knowledge  of  the  artifice  and  assents  thereto,  the  sale  is  valid."^ 

d.  Other  causes. 

Some  other  causes  for  setting  aside  a  sale  may  be  men- 
tioned.   A  sale  under  a  levari  facias  made  nineteen  days  after 

123  Cooper  V.  Wilson,  96  Pa.  409. 

124  Barnes  v.  Skiles,  30  Super.  Ct.  418;  Ritter  v.  Getz,  161  Pa.  648. 

125  Stroup  V.  Raymond,  41  W.  N.  C.  227;  McEnroe  v.  McCoy,  7 
C.  C.  431;  Niederhofer  v.  Bange,  i  York  38;  Powder  Co.  v.  Scholtes, 
I  Leg.  Rec.  129;  Vincent  v.  Hunsinger,  7  C.  C.  331;  Fray  v.  Patrick,  13  C. 
C.  297. 

126  Pennsylvania  Co.  v.  Black,  29  W.  N.  C.  410;  Phillips  v.  Wilson,  164 
Pa.  350- 

127  Labar  v.  Snell,  I  Law  Times  (N.  S.)  75;  Barton  v.  Hunter,  loi 
Pa.  406;  Moyer  v.  Nichol,  i  Leg.  Rec.  55;  McEnroe  v.  McCoy,  2  Del.  379; 
Millspaugh's  Appeal,  i  At.  277;  Tigue  v.  Bonta,  176  Pa.  414;  Whitmore 
V.  Bunt,  6  Lack  L.  N.  100. 

128  Barton  v.  Hunter,  loi  Pa.  406. 

129  Johnson  v.  Oberholtzer,  i  Walk.  103. 

130  Barton  v.  Hunter,  loi  Pa.  406. 

131  Pentz  V.  Clark,  100  Pi.  449. 

132  Phillips  V.  Hull,  loi  Pa.  569.  See  also  Moffet  v.  Ijams,  103  Pa. 
266. 
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the  first  publication  by  the  sheriff  will  be  set  aside  ;^^'  also  if  there 
are  no  bidders  or  bystanders  present  before  the  plaintiff;^'* 
also  when  the  sherifif  has  failed  to  have  the  debtor's  exemption 
appraised  until  after  the  condemnation  and  issuance  of  the 
venditioni  exponas  ;^°^  also  when  a  tenant  was  induced  by  a 
creditor  not  to  bid  and  in  consequence  the  property  was 
bought  by  the  creditor  at  far  smaller  sum  than  the  tenant 
intended  to  pay  ;^^°  also  when  a  lien  creditor  was  misinformed  of 
the  date  of  sale  and  consequently  failed  to  attend  and  protect 
his  interest  ;^^^  also  for  want  of  any  record  of  approval  of  the 
inquisition.^^* 

e.    Reason  for  setting  sale  aside  must  be  substantial. 

A  sheriff's  sale  will  not  be  lightly  set  aside,  and  the 
complaining  party  must  be  free  from  negligence.^''  One  also 
who  is  present  and  acquiesces  in  a  lumping  sale  cannot  move 
to  set  it  aside  for  such  reason.^*"  Nor  can  it  be  set  aside  on  the 
application  of  the  sheriff.^*^  Nor  will  a  sale  be  set  aside  for 
irregularities  at  the  instance  of  creditors  who  had  no  lien  on 
the  goods.^*^  Nor  has  a  purchaser  at  a  sheriff's  sale,  who  is  not 
a  creditor  of  the  defendant,  and  standing  to  have  the  sale  set 
aside  on  an  obligation  that  one  of  the  judgments  divested  by  the 
sale  is  fraudulent.^*'  Nor  will  a  sale  be  set  aside  because  it 
was  issued  on  the  praecipe  of  an  attorney  who  had  no  authority 
to  practice  law  in  the  county  in  which  the  writ  was  issued,^** 
for  when  the  prothonotary  accepts  the  praecipe  and  issues  the 
writ,  it  becomes  the  lawful  process  of  the  court  which  the  sheriff 
is  bound  to  execute.^*^ 

133  Barclay  v.  Robb,  S  C.  C.  646. 

134  Wharmby  v.  McNertney,  4  Kulp  loi. 
13s    Conard  v.  Edwards,  7  C.  C.  344. 

136  Houston  V.  Thomas,  12  Montg.  159. 

137  United  Security  Ins.  &  Trust  Co.  v.  Saflford,  3  Lack.  L.  N.  51. 
138.    Eberly  v.  Billingfelt,  27  C.  C.  258. 

139  Welch  V.  Murray,  4  Yeates  196. 

140  Ex  parte  Chartiers  Coal  Co.,  i  Pitts.  87. 

141  Mackaness  v.  Long,  85  Pa.  158. 

142  Hirsh  V.  Hirsh,  11  Lane.  L-  Rev.  270. 

143  Tigue  V.  Banta,  8  Kulp  65. 

144  Holshue  V.  Morgan,  170  Pa.  217. 
14s  Ibid. 
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f.  Mode  of  procedure,  (k) 

The  petitioner,  if  a  stockholder  of  the  company  whose 
property  has  been  sold  by  the  sheriff,  which  he  wishes  to  have  set 
aside  must  aver  when  he  became  a  stockholder  and  all  the 
facts  necessary  to  give  him  standing  to  contest  the  sale."' 
Moreover  the  refusal  to  set  the  sale  aside  cannot  be  reviewed.^*^ 
Nor  is  the  act  of  a  prothonotary  erroneous  of  affixing  his  sig- 
nature to  the  jurat  to  an  answer  to  a  petition  to  set  aside  a 
sheriff's  sale  as  of  the  date  at  which  it  was  actually  sworn."' 
Nor  is  the  petition  too  late  though  made  after  the  payment  of 
the  purchase  money  and  the  delivery  of  the  deed.^*° 

A  judge  at  chambers  may  grant  a  rule  to  show  cause,  return- 
able to  the  next  session  of  the  court.  And  if  the  circumstances 
require,  the  court  may  direct  an  issue  to  try  questions  of  fact; 
and  may  order  a  sale  in  the  meantime  of  perishable  or  charge- 
able goods  the  proceeds  to  be  held  to  abide  the  result  of  the 
trial.^^"  It  is  too  late  to  move  to  set  aside  a  sale  of  personal  prop- 
erty after  a  delivery  to  the  purchaser  ;^*^  and  the  application 
must  be  made  by  the  party  in  interest^^^ — ^the  sheriff  is  not  such 
party.^°'  Nor  will  the  court  set  aside  a  sale  unless  so  irregular 
or  fraudulent  as  to  have  produced  a  sacrifice  of  the  property."* 

g.  Discretionary  power  of  the  court.  (1) 

In  setting  aside  a  sale  the  court  has  large  discretionary 
power.  Prompitude  in  action  is  often  an  important  element 
in  obtaining  relief.  Thus  an  application  was  promptly  made 
to  have  it  set  aside  accompanied  by  an  offer  on  the  part  of  the 
applicant  to  increase  the  bid  a  specific  sum  and  alleging  facts 

k  8  Vale  23456. 
1  8  Vale  23466. 

146  Southwest  Natural  Gas  Co.  v.  Fayette  Fuel-Gas  Co.,  14s  Pa.  13. 

147  Ibid;  Rees  v.  Berryhill,  i  W.  263;  Sloan's  Case,  8  W.  194; 
Hoffa's  Appeal,  82  Pa.  297;  Jackson  v.  Mosler,  82  Pa.  291. 

148  Cake  V.  Cake,  156  Pa.  47. 

149  Carl  V.  Strine,  I  York  141. 

150  Act  10  April,  1849,  P.  L.  S97,  2  Purd.  §69,  p.  1551,  extended 
throughout  the  state,  by  act  10  March,  1858,  P.  L.  91,  2  Purd.  §70,  p. 

iSSi- 

151  Lawrence  v.  Gallagher,  2  W.  N.  C.  261;  Dateman  v.  Trine,  2 
Luz.  L.  R.  103. 

152  Dateman  v.  Trine,  2  Luz.  L.  R.  103. 

153  Mackaness  v.  Long,  85  Pa.  158. 

154  Ibid. 
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showing  that  the  sale  had  not  been  properly  made.  The  appli- 
cation was  not  granted,  though  the  supreme  court  could  not  see 
why  it  was  not,  nevertheless  that  tribunal  dismissed  the  appeal 
because  it  was  within  the  discretionary  power  of  the  lower  court 
to  thus  decide.  "We  cannot  presume,"  said  the  court,  "that 
this  power  was  abused  in  this  instance,  and  execpt  for  an  abuse 
of  it,"  an  interference  should  be  withheld.^°°  In  another  case 
it  was  held  that  where  an  application  to  set  aside  a  sheriff's 
sale  is  made  immediately  afterward  and  before  the  acknowl- 
edgment of  the  deed  and  the  price  is  grossly  inadequate,  the 
court  will  sieze  on  any  other  circumstance  in  order  to  give 
relief.^°°  But  a  rule  to  set  aside  a  sheriff's  sale  taken  after  the 
payment  of  the  purchase  money,  the  acknowledgment,  delivery 
and  recording  of  the  sheriff's  deed,  unless  fraud  entered  into 
the  transaction,  is  too  late."''  Said  the  court  in  Evans  v. 
Maury  :^°*  "It  is  a  very  great  stretch  of  power  far  greater  than 
any  chancellor  ever  exercised,  to  dispose  of  such  grave  questions 
in  a  summary  manner.  We  cannot  concede  the  power  of  any 
single  judge  of  wresting  a  man's  title  from  him  on  a  rule  to  show 
cause."  Inadequacy  of  price  is  a  common  ground  for  trying  to 
set  aside  a  sale  but  unless  there  is  a  clear  proof  of  a  flagrant 
abuse  of  discretion  it  will  not  be  favorably  considered.^^' 
h.    Costs. 

In  setting  aside  a  sale  of  personal  property  the  court 
may  impose  a  condition  that  the  costs  of  the  sale  be  paid  by  the 
defendant.^'"  But  when  the  sheriff's  sale  is  set  aside  without 
terms  the  costs  abide  the  event.^^^  And  when  the  purchaser  mis- 
takes the  amount  of  a  mortgage  and  the  sale  is  set  aside,  and  the 
purchaser  must  pay  the  costs  and  enough  more  to  cover  the 
rental  until  a  resale.^*^ 
i6g.    Return  of  the  writ.(m) 

On  the  returnrday  of  the  fieri  facias  the  sheriff  may  be  called 

m  8  Vale  23466. 

iSS    Gerner  v.   Ensign,   155   Pa.  464;   Ivight  v.   Zeller,   195   Pa.   315; 
McKee  v.  Kerr,  192  Pa.  164. 

156  Ritter  v.  Getz,  161  Pa.  648. 

157  Lengert  v.  Chaninel,  208  Pa.  229. 

158  112  Pa.  300,  314;  Media  Title  &  Trust  Co.  v.  Kelly,  185  Pa.  131. 

159  McKee  v.  Kerr,  192  Pa.  164. 

160  Totten  V.  Cooper,  129  Pa.  314. 

161  Hess  V.  Galligher,  S  Luz.  L,.  R.  loS- 

162  Davis  v.  Ruth,  17  I,anc.  1,.  Rev.  181. 
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upon  by  rule  to  return  the  writ;  and  if  he  do  not  return  it,  or 
offer  a  reasonable  excuse,  an  attachment  will  be  awarded  against 
him.^*^  The  return  to  an  execution  is  made  in  the  sheriff's  own 
name  and  also  in  that  of  his  deputy,  and,  as  has  been  seen,  he 
will  be  allowed  to  make  an  addition  to  his  return,  if  the  ommis- 
sion  has  been  accidental  merely.^**  To  a  fieri  facias  the  returns 
usually  made  are — first,  that  he  has  caused  to  be  made  of  the 
defendant's  goods  and  chattels  the  whole  or  part  of  the  debt, 
&c.,  which  he  has  ready  to  be  paid  to  the  plaintiff;  but  he  need 
not  specify  the  particular  goods  taken  and  sold;^'"  secondly, 
that  he  has  taken  goods  to  a  certain  amount  which  remain  in 
hands  unsold  for  want  of  buyers;  or,  thirdly,  "nulla  bona,"  or 
that  defendant  has  no  goods  and  chattels,  lands  or  tenements, 
in  his  bailiwick,  whereof  he  can  cause  to  be  made  the  sum  di- 
rected, or  any  part  thereof.  The  return  may  be  special,  with  the 
addition  that  the  defendant,  being  an  executor  or  administrator, 
has  wasted  the  goods  of  the  testator  or  intestate.^** 

If  a  sheriff's  return  be  ambiguous  such  construction  will  be 
put  thereon  as  will  conform  to  the  presumption  that  he  has  done 
his  duty.^°'  The  sheriff  has  control  over  his  return  while  the 
writ  is  in  his  hands  until  it  is  filed,  but  delay  in  filing  lis  mota 
takes  away  the  presumption  in  his  favor  to  which  the  return 
ordinarily  is  entitled.^'*  But  his  return  is  not  irregular  because 
it  is  not  entered  on  the  docket  and  oath  has  not  been  made  to 
the  indorsement.^*^  And  exceptions  thereto  will  be  refused  on 
failure  to  show  fraud,  collusion  and  payment.^'" 

In  an  action  against  the  sheriff  for  misappropriating  money 
made  upon  a  fieri  facias  which  he  had  returned  without  a  levy, 
it  is  not  competent  for  him  to  prove  by  parol,  that  a  levy  was 
actually  made,  nor  to  give  in  evidence  a  written  levy  of  the 

163  Tidd  1017. 

164  Insurance  Co.  v.  Ketland,  i  Binn.  499. 

165  It  is  enough  to  say:  "I  have  levied  and  made  of  the  goods  and 
chattels  of  the  within-named  C.  D.,  deceased,  in  the  hands  of  A.  B., 
executor  within  mentioned,  to  the  value  of  fifty  dollars,  which  money 

I  have  ready.    The  answer  of  ,  high  sheriff."     Fitler  v.  Patton, 

8  W.  &  S.  455- 

166  Tidd  1018. 

167  Phillips  V.  Kuhn,  7  Phila.  146. 

168  Dixon  V.  White  Sewing  Machine  Co.,  128  Pa.  397. 

169  Eberly  v.  Billingsfelt,  27  C.  C.  258. 

170  Air  Brake  B.  &  I,.  Assn.  v.  Bishop,  50  P.  L.  J.  382. 
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property  out  of  which  the  money  was  made  which  had  remained 
in  his  possession  until  the  time  of  the  trial.^'^  So,  schedules  of 
property  levied  on  which  were  not  returned  with  the  writ  are 
not  admissible  in  evidence  for  the  sheriff,  to  show  what  was 
seized  under  the  writ.^'^  In  some  of  the  counties  in  this  state 
it  is  usual  for  the  sheriff  to  return  "debt  and  costs  paid,"  with- 
out stating  the  facts  of  levy  or  sale;  whether  such  would  be  a 
legal  return  if  made  at  the  proper  time  is  uncertain;  but,  after 
a  delay  of  two  years,  it  has  been  held  to  be  unworthy  of  the  name 
of  a  regular  return  and  inconclusive.^'^  A  return  that  the  sheriff 
had  paid  over  the  surplus  of  the  proceeds  of  a  vessel,  after  sat- 
isfying the  execution,  to  one  of  the  owners,  for  himself  and  as 
agent  for  the  others  is  not  a  legitimate  part  of  the  return ;  and  the 
proper  remedy  for  one  of  the  part  owners  to  recover  his  share 
is  in  assumpsit  and  not  by  an  action  for  a  false  return.^'*  If 
the  sheriff  has  committed  a  mistake  in  his  return  he  may  apply 
to  the  court  for  leave  to  amend  which  will,  in  general,  be 
granted.^'^ 

In  a  suit  by  the  sheriff  for  purchase  money,  his  return  that 
he  sold  the  property  to  the  defendant  is  conclusive  of  the  fact.^'" 
The  return  is  also  conclusive  on  the  sheriff  and  neither  manual 
taking,  occupation  or  removal  is  essential  to  render  him  liable  in 
trespass  by  the  owner  of  the  goods  who  was  .a  stranger  to  the 
execution.^''  In  no  event  can  he  contradict  his  own  return.^'* 
And  if  a  sheriff's  return  shows  that  the  money  was  paid  to  him 
in  satisfaction  of  the  judgment  the  defendant  has  no  standing 
to  ask  that  the  money  be  paid  into  court.^'^ 

When  the  return  is  sufficient  on  its  face,  it  cannot  be  attacked 
by  extraneous  evidence  ;^^"   and  in  the  absence  of   ambiguity, 

171  McClelland  v.  Slingluff,  7  W.  &  S.  134;  Kintzing  v.  McElrath,  5 
Pa.  467. 

172  McElrath  v.  Kintzing,  s  Pa.  336. 

173  Weideman  v.  Weitzell,  13  S.  &  R.  96. 

174  Hopkins  V.  Forsyth,  14  Pa.  34. 
17s    See  §96. 

176  Keim  v.  Fleming,  i  C.  C.  263. 

177  Freeman  v.  Apple,  99  Pa.  261 ;  Welsh  v.  Bell,  32  Pa.  12 ;  Paxton 
V.  Steckel,  2  Pa.  93;  McClelland  v.  Slingluff,  7  W.  &  S.  134;  Smith  v. 
Emerson,  43  Pa.  456. 

178  Skiver  v.  Wolansky,  s  Kulp  368. 

179  Brechtel  v.  Cortwright,  13  Super.  Ct.  384. 

180  Sheetz  V.  Railway,  10  Dist.  373. 
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mistake  or  fraud,  the  return  is  conclusive.^*^  Leave  to  a  sheriff 
to  amend  a  false  return  to  an  execution  is  within  the  discretion 
of  the  court,  but  will  not  be  granted  where  the  amendment 
would  work  injustice  to  other  parties.^*^  But  a  sheriff,  under 
the  statute  of  1846^^*  providing  for  the  amendment  of  defective 
returns  to  executions,  has  no  standing  as  a  petitioner  unless  he 
has  an  interest  in  having  the  execution  amended.^**  Further- 
more it  will  be  allowed  only  when  required  by  justice  and 
equity.^*^  Nor  does  the  statute  confer  any  power  to  correct 
a  return  which  shows  no  irregularity  on  its  face.^'*  Suppose 
however  a  return  is  false  or  defective,  is  there  no  remedy? 
A  sheriff  has  been  allowed  to  amend  when  his  return  was  not 
properly  made.^*'  On  the  distribution  of  a  fund  in  court, 
the  proceeds  of  a  sheriff's  sale,  it  may  unquestionably  be  shown 
that  the  date  of  the  levy  was  added  to  the  sheriff's  return, 
for  this  is  not  a  contradiction  of  the  return  but  simply  a  showing 
of  what  the  return  originally  was.^'*  But  the  court  has  no 
power  to  make  a  peremptory  order  on  the  sheriff  to  amend  his 
return.^*' 

170.    Payment  into  court,  (n) 

When  the  sheriff  has  returned  fieri  feci,  the  party  applies  to 
him  for  payment  and  he  is  immediately  responsible  to  him  for 
the  amount.^""    If  he  withhold  payment  he  is  liable  to  an  action 

n  8  Vale  23474. 

181  Ackerman  v.  Josephs,  S  Lack.  Jur.  25. 

182  Phillips  V.  Anstett,  i  North.  78. 

183  April  21,  P.  L.  430,  2  Purd.  §171,  p.  1587. 

184  Lowenstein  v.  Krell,  162  Pa.  267. 
18s    Ibid. 

186  Phila.  Sav.  Fund  Society  v.  Purcell,  24  Super.  Ct.  205. 

187  Lightner  v.  Naddeo,  6  Del.  450. 

188  Henderson  v.  Henderson,  133  Pa.  399. 

189  Wilkes-Barre  B.  &  L.  Association  v.  Zeis,  i  Kulp  153. 

igo  Scott  V.  Greenough,  7  S.  &  R.  200.  The  court  will  not  in  general 
order  the  sheriff  to  pay  the  proceeds  of  personalty  into  court;  Snow  v. 
Hyman,  2  W.  N.  C.  352;  though  they  have  power  to  do  so  in  a  proper 
case ;  it  is  the  duty  of  the  sheriff  himself  to  make  the  distribution.  Mar- 
ble Co.  V.  Burke,  5  W.  N.  C.  124.  And  see  §115.  The  court  has  power 
by  the  act  of  28  June,  1871,  P.  L-  1376,  2  Purd.  §159,  p.  1584,  to  make  a 
decree  of  distribution  without  a  payment  into  court  and  such  may  be 
enforced  by  attachment.  Act  June  16,  1836,  §28,  P.  L,.  764,  2  Purd.  §25, 
p.  1521.  The  sheriff  has  a  right  to  retain  the  money  until  the  return- 
day.    Fisher  v.  Allen,  2  Phila.  115. 
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on  the  return  or  for  money  had  and  received.^'^  An  action  lies 
also  if  he  retain  more  money  for  fees,  &c.,  than  he  is  entitled 
to  at  the  suit  of  the  creditor.^^^  A  payment  by  the  sheriff  of 
money  made  on  an  execution  to  one  of  several  plaintiffs  dis- 
charges the  sheriff  unless  notified  not  to  pay,  and  he  cannot 
maintain  a  suit  to  recover  it  back  for  the  use  of  the  others."'  He 
is  liable  if  he  pay  it  to  plaintiff's  attorney  after  notice  of  the 
revocation  of  his  authority. ^°*  He  cannot  apply  it  to  a  debt 
due  to  himself  from  the  plaintiff;""  nor,  where  he  has  paid  it 
to  the  wrong  person,  can  he,  in  an  action  against  him  by  the 
plaintiff,  set  up  in  defense  that  he  holds  a  promissory  note  of  the 
latter."« 

a.    Sheriff  may  distribute  the  proceeds  himself. 

If  he  choose  the  sheriff  may  himself  apply  the  proceeds  of  the 
sale  to  the  execution  ;^'^  but  in  doing  so  he  incurs  the  risk  of 
mistake.  Thus,  if  he  pay  the  plaintiff  before  the  return-day, 
or  permit  him  to  purchase  the  goods,  he  is  liable  to  a  subsequent 
execution  creditor  in  case  the  writ  be  set  aside  by  the  court ;  and 
a  decree  of  the  court  sanctioning  the  payment  will  not  protect 
him  unless  the  money  have  been  paid  into  the  court.^"^  So,  if, 
after  the  levy  a  rule  were  taken  to  show  cause  why  the  judgment 
should  not  be  opened  he  is  liable,  if  he  apply  the  proceeds  to  a 
subsequent  execution,  since  such  a  rule  does  not  stay  proceedings 
with  out  an  order  to  that  effect.^'"  So  he  should  give  the  land- 
lord time  to  make  his  claim  and  a  payment  to  the  plaintiff  in 
the  execution  the  next  day  after  the  sale  and  ten  days  before  the 
return-day,  is  too  soon  and  renders  him  liable  to  the  landlord.^"" 
Where,  having  paid  the  money  to  the  plaintiff's  attorney,  the 

191  Murfree  on  Sheriffs,  §§940,  953,  966;  Zantzinger  v.  Old,  2  Dall. 
26s. 

192  Prior  V.  Craig,  5  S.  &  R.  48;  Reed  v.  Cist,  7  S.  &  R.  183. 

193  Lazarus  v.  Follmer,  4  W.  &  S.  9. 

194  Irwin  V.  Workman,  3  W.  357. 
19s    Miles  V.  Richwine,  2  R.  199. 

196  Irwin  V.  Workman,  3  W.  357- 

197  Commonwealth  v.  Walter,  99  Pa.  181,  183;  Luce  v.  Snively,  4 
W.  396;  in  re  Bastian,  90  Pa.  472;  Franklin  Township  v.  Osier,  91  Pa. 
160;  Dowd  V.  Crow,  205  Pa.  214. 

ig8  Williams's  Appeal,  9  Pa.  267.  Otherwise,  since  the  act  28  June, 
1871,  P.  L.  1376.  2  Purd.  §159,  p.  1584. 

199  Spang  V.  Commonwealth,  12  Pa.  358. 

200  Fisher  v.  Allen,  2  Phila.  115. 
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sheriif  lost  his  receipt  and  paid  it  over  again,  his  personal  rep- 
resentatives having  found  the  receipt,  may  recover  the  money 
back;^"^  so,  if  he  have  paid  the  plaintiff  more  than  he  is  entitled 
to  he  may  recover  it  back  in  an  action. ^"^  If  he,  by  mistake, 
apply  the  money  to  a  junior  execution  when  he  should  have 
applied  it  to  a  senior  writ,  he  cannot  recover  it  back  although  he 
has  thus  made  himself  liable  to  pay  it  likewise  to  the  senior 
execution  creditor  ;^°^  nor  is  the  party  receiving  it  in  good  faith 
liable  to  the  senior  execution  creditor.^"*  If  the  sheriff  has  made 
a  wrongful  distribution  and  is  sued  in  an  action  of  trespass 
therefor,  the  burden  is  on  the  plaintiff  of  showing,  not  only  that 
he  had  a  lien  against  the  property  sold,  but  a  right  to  partici- 
pate in  the  proceeds,  which  the  sheriff  had  wrongfully  paid  to 
others.^"** 

b.    He  does  so  at  his  own  risk.  ^ 

It  is  at  his  own  risk  then  that  the  sheriff  distributes  the 
proceeds  of  an  execution  before  the  return-day.^""  In  practice 
he  usually  takes  that  risk  and  where  there  are  no  conflicting 
claims  it  is  very  well  to  avoid  the  delay  and  expense  of  paying 
the  money  into  court ;  but  this  will  not  excuse  him  if  he  commit 
a  blunder,  however  unintentional.  All  the  cases  agree  that 
when  he  has  several  writs  against  the  same  person,  he  cannot 
safely  pay  one  plaintiff  before  the  return-day,  nor,  perhaps,  for 
some  days  after,  except  on  notice  to  the  others  and  with  their 
.assent;  the  junior  has  until  that  time  to  contest  the  right  of  the 
senior  to  the  fund  and  the  sheriff  has  no  right  to  prefer  his 
antagonist;  and  when  the  sheriff  has  notice  of  an  adverse  claim 
he  cannot  safely  pay  even  after  the  return-day,  but  should  pay 
into  court  or  force  the  claimants  to  rule  him  to  do  so.^""  If  a 
third  person  claim  a  right  to  the  money  he  may  rule  the  sheriff 
to  pay  it  into  court  and  when  this  is  ordered  such  person  may 
assert  his  right  to  the  money  or  any  part  of  it  and  the  court 
will,  in  its  discretion,  determine  these  contested  claims  upon  a 

201  Bradford  v.  White,  i  Phila.  26. 

202  Longenecker  v.  Zeigler,  i  W.  257,  302. 

203  Urie  V.  Johnston,  3  P.  &  W.  221.     See  McDonald  v.  Todd,  i 
Grant  17. 

204  Deichman  v.  Northampton  Bank,  i  R.  54- 
204a  Dowd  V.  Crow,  205  Pa.  214. 

205  Wortman  v.  Conyngham,  Pet.  C.  C.  245. 

206  Williams's  Appeal,  9  Pa.  267,  and  cases  there  cited. 
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rule  to  show  cause.^"^  Where  the  sheriff  paid  one  execution 
creditor,  taking  a  bond  of  indemnity,  and  the  fund  was  after- 
wards awarded  to  another  execution  creditor,  it  was  held  in 
an  action  on  the  bond,  that  the  decree  of  distribution,  unappealed 
from  and  unreversed,  was  conclusive  and  that  the  right  of  the 
successful  creditor  to  the  money  awarded  him  could  not  be 
again  examined  in  such  collateral  action;  and  further  that  a 
recital  in  the  bond  that  the  money  was  made  at  the  suit  of  the 
obligor  would  not  estop  the  sheriff  from  suing  on  the  bond  after 
he  had  been  compelled  to  pay  the  fund  to  another  creditor.^"^ 

c.    Authority  of  court  to  distribute. 

"If  the  sheriff  has  money  which,  in  obedience  to  the  com- 
mand of  his  writ  he  wishes  to  bring  into  court,  it  is  his  duty 
to  have  the  matter  brought  to  the  attention  of  the  court,  so  that 
it  may  be  fully  advised,  and  take  such  action  as  may  be  proper 
in  regard  to  the  distribution  of  the  money  and  its  safe  keeping 
in  the  meantime.  The  recognized  and  proper  practice  in  such 
cases  is  for  the  sheriff  or  his  deputy  to  appear  in  person  or  by 
attorney,  and,  by  leave  of  court  first  obtained,  pay  the  money. 
This  being  done,  the  prothonotary,  as  the  officer  and  repre- 
sentative of  the  court,  acting  under  its  authority,  takes  charge  of 
the  fund  subject  to  the  special  or  standing  orders  of  court  in 
regard  to  its  custody  and  safe  disbursement."^"*  The  payment 
to  the  prothonotary  therefore  by  the  sheriff  without  the  knowl- 
edge and  action  of  the  court  itself  will  not  relieve  the  sheriff 
from  liability."" 

The  court  from  which  the  writ  issued  has  power  in  all  cases 
of  dispute  concerning  the  distribution  of  the  proceeds  of  sales 
on  execution,  whether  of  real  or  personal  estate,  to  hear  and 
determine  the  same;^^^  indeed,  it  may  do  so  without  ordering 
the  money  to  be  paid  into  court.^"  The  execution  plaintiff  is 
prima  facie  entitled  to  the  fund  without  regard  to  an  irregularity 

207  See  Harrison  v.  Wain,  9  S.  &  R.  318. 

208  Noble  V.  Cope,  50  Pa.  17. 

209  Sterrett,  J.,  Commonwealth  v.  Walter,  99  Pa.  181,  184. 

210  Ibid. 

211  Act  16  June,  1836,  §86,  P.  L.  "JIT,  2  Purd.  §149,  p.  1580. 

212  Act  28  June,  1871,  P.  I<.  1376,  2  Purd.  §159,  p.  1584.  As  a  general 
rule,  they  will  not  exercise  this  power  where  the  fund  arises  from  a  sale 
of  real  estate.    Ex  parte  Poulson,  33  I^eg.  Int.  32. 
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in  issuing  the  execution  ;^"  and  without  regard  to  the  return  on 
a  subsequent  writ."*  To  induce  the  court  to  make  such  order 
special  circumstances  must  be  shown  rendering  it  necessary  for 
the  protection  of  a  lien  creditor.^^'  The  sheriff  himself  has  no 
right  to  pay  the  fund  into  court  without  a  special  order;  it  is 
not  necessary  for  his  protection  as  he  can  never  be  made  respon- 
sible for  paying  the  respective  executions  in  his  hands  after 
the  return-day  in  the  order  in  which  they  were  delivered  to  him 
unless  he  has  notice  that  the  right  of  a  prior  execution  creditor 
is  contested  by  one  who  is  subsequent  in  point  of  time.  If  the 
party  who  raises  such  a  question  do  not  bring  it  to  a  hearing 
by  moving  that  the  money  be  paid  into  court,  the  sheriff  may 
make  the  motion  himself  and  call  on  the  party  to  support  it  by 
affidavit;  and  if  the  application  be  then  dismissed  it  will  be  an 
answer  to  any  subsequent  proceeding  against  the  sheriif.^^* 

Nevertheless,  as  a  general  rule  the  court  will  not  order  the 
proceeds  of  personal  property  to  be  paid  into  court;  the  sheriff 
must  take  the  responsibility  of  distribution.^^''  They  will  not 
be  ordered  into  court  except  in  case  of  conflicting  claims  for 
wages  or  rent  or  other  special  circumstances.^^'  The  sheriff 
therefore  cannot  pay  the  proceeds  of  an  execution  of  personal 
property  into  court  without  a  special  order.  And  if  he  does 
he  is  not  relieved.^^' 

d.    Grounds  for  its  action. 

On  what  grounds,  then,  may  the  funds  in  his  possession  be 
ruled  into  court?  First  of  all  when  there  are  conflicting  claims 
to  the  fund  the  sheriff  will  be  permitted  to  pay  the  money  into 
court  for  his  protection.^^"    And  if  the  amount  of  a  judgment 

213  Wilkinson's  Appeal,  65  Pa.  189. 

214  McCahen  v.  Bennett,  i  Phila.  22. 

215  Weis  V.  Weis,  3  W.  N.  C.  76;  Snow  v.  Hyman,  2  W.  N.  C.  352; 
Kochenderfer  v.  Feigel,  s  W.  N.  C.  404- 

216  Marble  Co.  v.  Burke,  5  W.  N.  C.  124,  126;  Dunn  v.  Megarge,  6 
W.  N.  C.  204. 

217  Baum  V.  Brown,  11  W.  N.  C.  202;  Pennsylvania  Nat.  Bank  v. 
Dengler,  i  Leg.  Rec.  346;  Lynch  v.  English,  4  Del.  481. 

218  Pennsylvania  Nat.  Bank  v.  Dengler,  i  Leg.  Rec.  346;  Lynch  v. 
English,  4  Del.  481. 

219  Lynch  V.  English,  4  Del.  481. 

220  Kochenderfer  v.  Feigel,  5  W.  N.  C.  404;  Kirk  v.  Ruckholdi,  7 
W.  N.  C.  81;  Matthiews  v.  Webster,  7  W.  N.  C.  81;  Geisel  v.  Jones,  7 
W.  N.  C.  82. 
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is  paid  to  the  sheriff  pending  a  writ  of  error  which  is  claimed 
not  to  be  a  supersedeas  he  may  pay  the  fund  into  court. ^^^ 
Again,  if  the  judgment  has  been  fraudulently  confessed,  the 
court  will,  under  the  act  of  1842,^"  on  the  petition  of  an 
attaching  creditor  order  the  fund  into  court  for  distri- 
bution and  a  feigned  issue.^^"  Or,  if  an  attaching  creditor 
under  the  act  of  1869^^*  can  show  that  a  previous  sheriff's  sale 
of  the  debtor's  property  was  in  fraud  of  creditors,  the  court  will 
order  the  payment  of  the  proceeds  of  the  sale  into  court  for 
distribution.^^^  But  when  several  executions  were  prior  to  an 
attachment  under  this  statute,  and  the  validity  of  one  of  the 
judgments  was  not  disputed,  and  was  larger  than  the  proceeds 
of  the  sale,  the  attaching  creditor  had  no  standing  to  have  the 
money  paid  into  court.^^" 

There  are  other  grounds  on  which  the  court  will  take  favorable 
action.  Thus  a  rule  to  pay  the  proceeds  of  a  sheriff's  sale 
into  court  will  be  made  absolute  where  it  appears  that  the  senior 
execution  creditor  used  his  writ  merely  to  secure  a  lien.^^' 
Again  under  the  act  of  1862^^*  in  Philadelphia  a  defendant  may 
pay  the  amount  of  a  municipal  claim  into  court  and  discharge 
the  land  of  the  lien^^'  Lastly,  money  realized  by  the  sale  of  prop- 
erty under  an  execution  issued  out  of  one  county  after  a  levy 
on  an  execution  in  another  county  is  properly  ruled  into  court 
pending  inquiry  concerning  the  validity  of  the  first  levy.^^° 

On  the  other  hand  the  proceeds  of  an  execution  against 
personal  property  will  not  be  ordered  into  court  except  on  the 

221  Gannon  v.  Desh,  ii  W.  N.  C.  20. 

222  July  12,  P.  L.  339.  2  Purd.  §27,  p.  1521. 

223  Zeigler  v.  Pierce,  5  C.  C.  518. 

224  March  17,  P.  L.  8,  i  Purd.  §101,  p.  263. 

225  Stanley  v.  Ritter,  26  W.  N.  C.  188. 

226  Jones  V.  English,  168  Pa.  438. 

227  Mulligan  v.  Barnes,  171  Pa.  53.  A  rule  taken  by  a  junior  execu- 
tion creditor  to  pay  the  proceeds  of  a  sheriflE's  sale  of  personal  property 
into  court  should  be  made  absolute  where  the  testimony  in  support  of 
the  rule  tends  to  show  that  the  senior  execution  creditor  had  used  his 
writ  for  the  purpose  of  securing  and  maintaining  a  lien  on  the  defendant's 
personal  property  and  not  for  the  legitimate  purpose  of  having  a  sale. 
Mulligan  v.  Barnes,  171  Pa.  53. 

228  Feb.  21,  P.  L.  44,  3  Purd.  §106,  p.  2681. 

229  Philadelphia  v.  Dobbins,  5  Dist.  217;  Philadelphia  v.  Wellens,  19 
Super.  Ct.  379. 

230  Dickinson  v.  Prince's  Metallic  Paint  Co.,  22  W.  N.  C.  36. 
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application  of  a  lien  creditor  who  shows  some  reasonable  ground 
to  dispute  the  right  of  the  execution  plaintiff.^'^  The  petition 
therefore,  must  disclose  a  reasonable  ground  of  controversy.^'^ 
Nor  will  a  sheriff  be  ordered  to  pay  the  money  into  court  when- 
ever he  is  willing  to  make  a  distribution  at  his  own  risk,^''  or 
has  taken  the  responsibility  of  distributing  the  fund  among 
lien  creditors."'*  And  if  he  pays  the  money  into  court  on  a  mere 
notice,  this  is  his  voluntary  act."'°  Again,  the  proceeds  of  a 
sheriff's  sale  will  not  be  ordered  into  court  on  the  mere  allegation 
by  a  lien  creditor  that  the  judgment  under  which  the  sale  "was 
made  was  fraudulent  and  without  bona  fide  consideration.'""' 
Nor  can  an  attaching  creditor,  who  has  given  notice  that  the 
goods  would  be  sold  subject  to  this  attachment,  have  the  money 
ruled  into  court  after  the  sheriff  has  distributed  the  fund."'' 
Nor  will  payment  into  court  be  decreed  on  petition  of  an 
execution  creditor  who  has  issued  execution  from  a  magistrate 
and  placed  it  in  the  hands  of  a  sheriff."" 

Again  the  court  ought  not  to  grant  a  feigned  issue  merely 
to  put  the  case  in  form  to  carry  to  the  supreme  court;"'"  nor 
should  the  court  award  an  issue  unless  there  be  a  dispute  about 
the  facts;"*"  nor  if  the  facts  are  immaterial  and,  if  found  in 
favor  of  the  applicant,  would  not  entitle  him  to  the  fund;"*^  nor 
if  the  record  shows  that  it  would  be  unavailing;"*"  nor  on  a 
question  of  law  ;"*'  nor  even  in  the  case  of  fraud  if  the  applica- 
tion fails  to  connect  the  plaintiff  therewith,"**  nor  on  circum- 

231  Dickerman  v.  Edinger,  3  Dist.  11;  In  re  Bastian,  go  Pa.  476;  Will- 
iams' Appeal,  9  Pa.  269 ;  8  Vale  23491. 

232  Dickerman  v.  Edniger,  3  Dist.  11. 

233  Morris  v.  Doyle,  6  Kulp  446;  Tisch  v.  Raisch,  7  Kulp  131;  Ex 
parte  Bastian,  90  Pa.  472;  Franklin  Township  v.  Osier,  91  Pa.  160. 

234  Ibid. 

255  Cohen  v.  Green,  5  Law  Times,  (N.  S.)  11. 

236  Devereaux  v.  Nichols,  3  C.  C.  430. 

237  Tisch  V.  Raisch,  7  Kulp  131. 

238  Weil  V.  Levy,  13  Lane.  L.  Rev.  118. 

239  Scott  V.  Hilgert,  14  W.  N.  C.  305. 

240  Loeffler  v.  Schmertz,  152  Pa.  615 ;  Poley  v.  Lally,  S  Kulp  201. 

241  Martin's  Appeal,  97  Pa.  85. 

242  Montgomery's  Appeal,  6  At.  125. 

243  Ibid.;  Thompson's  Appeal,  36  Pa.  418;  Landis  v.  Lyon,  71  Pa. 

473. 

244  LoefBer  v.  Schmertz,  152  Pa.  615. 
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stances   of    suspicion  ;^*^   nor   on   evidence   that    is    insufficient 
to  support  a  verdict.^*^ 

Mere  creditors  of  the  defendant  have  no  right  to  an  issue  to 
try  a  question  of  fraudulent  entry  to  delay  creditors  on  the 
distribution  of  the  proceeds  of  a  sheriff's  sale.^*'  And  a  rule  to 
open  a  judgment  at  the  instance  of  a  subsequent  creditor  will 
be  discharged  as  a  matter  of  course.^**  The  proper  practice 
is  to  apply  for  a  rule  on  the  plaintiff  and  sheriff  to  show  cause 
why  the  money  produced  by  the  sheriff's  sale  should  not  be  paid 
into  court,  and  dispute  the  validity  of  the  judgment  before  a 
creditor,  or  apply  for  an  issue  to  be  tried  in  court.  The  right 
to  an  issue  is  not  a  matter  of  right,  and  will  be  refused  where 
the  application  is  resisted  and  sustained  by  depositions  which 
are  sufficient.^** 

e.    At  what  stage  of  the  proceedings  should  the  court  make  the 
order. 

At  what  stage  of  the  proceedings  by  the  sheriff  will  the  court 
take  action  in  the  way  of  ordering  the  money  in  his  hands  into 
court?  The  sheriff  cannot  be  ordered  to  pay  the  proceeds  into 
court  before  the  return  of  the  writ,^°"  nor  only  on  the  applica- 
tion of  one  who  is  entitled  to  a  part  of  it.^°^  On  the  other  hand 
an  application  to  pay  money  into  court  is  too  late  if  made  after 
the  return-day  of  the  writ,  and  after  the  sheriff  has  in  good 
faith  applied  it  properly.^'^ 

{.    Notice  of  order. 

The  sheriff  is  entitled  to  notice  of  an  order  directing  him  to 
pay  money  into  court,  and  where  the  order  is  made  without 
previous  notice  and  the  sheriff  subsequently  presents  a  petition 
praying  for  leave  to  answer  the  motion,  which  is  refused,  the 

24s  Hagy  V.  Poike,  160  la.  522. 

246  Wile  V.  Locks,  9  Super.  Ct.  193. 

247  Filbert  v.  Filbert,  9  C.  C.  149. 

248  Moore  v.  Dunn,  147  Pa.  359. 

249  Ibid. 

250  Borlin's  Appeal,  9  W.  N.  C.  S4S;  Berker  v.  Robinson,  7  Kulp 
467. 

251  Hoflfsomer's  Estate,  5  Kulp  472;  Miner  v.  Clark,  7  Kulp  140. 

252  Tisch  V.  Raisch,  7  Kulp  131;  Henderson's  Appeal,  4  Penny.  229. 
Contra, — Frazier's  Appeal,  9  At.  493. 
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appellate  court  will   reinstate  the   petition   and   order  a   pro- 

cedendo.^^^ 

g.    What  a  purchaser  of  property  may  do. 

When  premises  are  purchased  by  a  lien  creditor  whose  right 
to  the  proceeds  is  contested  by  another  lien  creditor,  the  former 
may  pay  into  court  a  sufficient  sum  to  secure  the  latter  and  have 
a  deed  acknowledged.^^*  Again,  where  there  is  a  special  return 
and  an  auditor  disallows  part  of  the  lien  creditor's  claim,  he 
will  be  ordered  to  pay  the  balance  into  court  within  ten  days.''"" 
A  purchaser  holding  a  judgment  as  trustee  cannot  tender  a 
receipt  for  the  amount  he  is  entitled  to  receive.  A  rule  will 
be  granted  on  the  sherifif  to  deliver  his  deed,  make  return  and  pay 
the  proceeds  into  court.^'* 
h.    Restraint  of  distribution  by  injunction. 

Creditors  who  have  not  reduced  their  claims  to  judgment  have 
no  standing  in  equity  to  restrain  by  injunction  the  distribution 
of  a  fund  raised  by  a  sheriff's  sale  on  the  ground  that  the 
judgment  under  which  the  sale  was  made  was  fraudulent  and 
collusive.^"" 
171.    Distribution  by  the  court. 

The  fund  being  in  court  is  to  be  distributed  among  those 
claimants  who  are  by  law  entitled  to  it.  The  manner  in  which 
the  rights  of  claimants  are  ascertained  being  the  same  whether 
the  fund  arise  from  the  sale  of  personal  or  real  estate,  will  be 
examined  under  the  latter  branch  of  the  subject.  But  the  prin- 
ciples which  govern  the  distribution  of  the  proceeds  of  a  sheriff's 
sale  of  personalty  are  fundamentally  different  from  those  which 
control  the  distribution  of  a  fund  arising  from  the  sale  of  real 
estate — the  former  being  bound  by  the  execution,  but  the  latter 
by  the  judgment.  These  principles  will  be  briefly  here  dis- 
cussed— first,  with  reference  to  claims  which  have  a  preference 
of  payment  out  of  the  fund;  then,  as  to  contests  between  dif- 
ferent execution  creditors  of  the  same  defendant;  and,  in  the 
last  place,  as  to  disputes  between  separate  and  partnership 
creditors. 

253  Dewoody  v.  Dewoody,   157  Pa.  603.     See  Gilfillan  v.  Dewoody, 
IS7  Pa..  601. 

254  Schleipman  v.  Banks,  3  Law  Times  (N.  S.)  133. 

255  Thomas  v.  McDonald,  2  Kulp  33. 

256  Strominger  v.  Drawbaugh,  10  York  22. 

257  Kelly  V.  Herb,  IS7  Pa.  41. 
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172.    Wages. (o) 

By  various  acts  of  assembly  preferences  are  established  in 
favor  of  certain  classes  of  creditors  in  the  distribution  of  the 
proceeds  of  sheriff's  sales  of  personal  property.  The  first  of 
these  in  order  of  priority,  after  payment  of  the  costs  of  the 
sale  by  which  the  fund  is  produced,^"*  is  the  wages  of  labor,^^" 
which  will  be  here  considered. 
a.    Act  of  1872. 

The  act  of  1872  provided^'"  that  all  moneys  due  for  labor  and 
services  rendered  by  any  miner,  mechanic,  laborer  or  clerk  from 
any  person  or  company  employing  such  parties,  either  as  owners, 
lessees,  contractors  or  under-owners  of  any  works,  mines,  manu- 
factory or  other  business,  where  such  parties  are  employed, 
whether  at  so  much  per  diem  or  otherwise  for  any  period  not 
exceeding  six  months  preceding  the  sale  and  transfer  of  such 
works,  mines,  manufactory  or  business,  or  other  property  con- 
nected therewith  in  carrying  on  said  business,  by  execution  or 
otherwise  preceding  the  death  or  insolvency  of  the  employer 
shall  be  a  lien  on  such  property  to  the  extent  of  the  interest 
of  said  owners  or  contractors  and  shall  be  preferred  and  first 
paid  out  of  the  proceeds  of  the  sale,  not  exceeding  two  hundred 
dollars.  The  period  here  specified  is  the  six  months  immediately 
preceding  the  actual  sale  or  transfer  of  the  property;  it  is  not 
sufficient  that  the  wages  were  earned  within  six  months  before 
the  levy.^'^  It  is  the  better  opinion  that  wages  earned  after  the 
levy,  and  within  six  months  preceding  the  sale,  are  entitled  to 
preference.^'^     It  may  also  be  noted  that  the  act  does  not  give 

o    8  Vale  23589. 

258  Malone's  Appeal,  79  Pa.  481 ;  Strohecker  v.  BufBngton,  i  Pears. 
124. 

259  The  wages  of  laborers  are  entitled  to  a  preference  over  the  land- 
lord's claim  for  rent.  O'Brien  v.  Hamilton,  35  L.  I.  68.  Where  they 
are  employed  by  the  lessee.  Act  12  June,  1878,  P.  L.  207,  4  Purd.  §15, 
p.  5048. 

260  Act  9  April,  1872,  P.  L.  47.  4  Purd.  §11,  p.  504S- 

261  Lord  V.  Toby  Valley  Supply  Co.,  5  Dist.  290;  Bell  v.  Faust,  20 
C.  C.  394- 

262  Askam  v.  Wright,  i  W.  N.  C.  156;  McCuttle  v.  Fitzgerald,  2  W. 
N.  C.  396;  Nagle  v.  Cumberland  Ore  Bank  Co.,  i  Del.  335;  Matsinger 
V.  Covenant  Pub.  Co.,  14  W.  N.  C.  90;  Keeler  v.  Beishline,  i  C.  C.  287; 
Shives  v.  Clouser,  4  C.  C.  149;  Gray  v.  Krugerman,  4  C.  C.  290;  Dixon 
v,  Bellefonte  Glass  Co.,  7  C.  C.  235;  Garretson  v.  Harris,  2  Dist.  719. 
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wage  earners  a  lien,  but  merely  a  priority  in  the  distribution  of 
the  proceeds  of  the  sale  made  under  an  execution.^"^  The 
statute  further  provided  that  in  cases  of  executions,  landlord's 
warrants,  attachments  and  writs  of  similar  nature  it  shall  be 
lawful  for  such  miners,  laborers,  mechanics  or  clerks  to  give 
notice  in  writing  of  their  claim  or  claims  and  the  amount  thereof 
to  the  officers  executing  either  of  such  writs  at  any  time  before 
the  actual  sale  of  the  property  levied  on;  and  the  latter  shall 
pay  to  such  parties  out  of  the  proceeds  of  sale  the  amount  each 
is  justly  and  legally  entitled  to  receive  not  exceeding  two  hun- 
dred dollars. 

b.  Who  is  preferred.    Act  of  1889. 

By  this  act  only  a  mortgage  or  judgment  entered  before  the 
completion  of  the  period  of  labor  is  preferred  to  wages.'''*  A 
laborer  is  preferred  to  the  lien  of  a  mechanic.^*'  When  an 
attachment  is  issued  against  wages  with  a  summons  in  suit  for 
board  the  exemption  may  be  claimed  against  the  attachment, 
but  the  act  of  1889''°°  takes  away  the  right  of  exemption  when 
judgment  has  first  been  obtained  and  an  attachment  execution 
is  then  issued  on  the  judgment.''''  Nor  can  a  wage  creditor 
claim  the  rent  of  land  in  the  possession  of  an  assignee  for 
creditors  as  against  prior  liens.^'* 

c.  Who  is  a  wage  laborer.    Act  of  i8gi. 

Who  is  a  wage  laborer  within  the  meaning  of  the  exemption? 
A  farm  laborer,^'*  one  employed  in  cutting  saw  logs,^'°  or 
quarrying  stone,^'^  or  hauling  coal  to  a  wharf,^'^  or  a  clerk 
stationed  at  the  wharf  to  receive  it,^^°  a  hotel  bartender,"*  an 

263  Mettfett  V.  Mohn,  171  Pa.  395;  Wilkinson  v.  Patten,  162  Pa.  12. 

264  Rees  V.  Kulings,  9  Super.  Ct.  265";  Booth  &  Flinn  v.  McCance, 
7  Dist.  4S4;  Schnapp's  Appeal,  2  W.  N.  C.  149. 

26s    Allentown  Nat.  Bank  v.  Helios  Co.,  9  Super.  Ct.  275. 

266  April  4,  P.  L.  23,  2  Purd.  §44,  p.  1531. 

267  Weisman  v.  Weisman,  133  Pa.  89;  McCarty  v.  Dougherty,  4  Dist. 
267;  Dillon  V.  Trevorton,  4  Dist.  266;  Thomas  v.  Glasgow,  2  Dist  711. 

268  Wolf's  Appeal,  15  W.  N.  C.  162. 

269  Purefoy  v.  Brown,  2  Dist.  821. 

270  Bixler  v.  Kresge,  169  Pa.  405. 
27iPeriepi  v.  Frankenfield,  2  Del.  112. 

272  Schuylkill  Co.  Bank's  Appeal,  i  Walk.  33. 

273  Ibid. 

274  Weaver  v.  Wheaton,  2  C.  C.  428. 
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assistant  clerk  in  drug  store,^^"  a  miner,^'*  a  household  serv- 
ant,^" a  milk-wagon  driver,^"  an  employee  of  a  general  con- 
tractor.^" Prior  to  1891  the  courts  had  great  difficulty  in  de- 
termining who  had  a  preference  and  the  decisions  were  con- 
flicting. The  act  of  that  year^*"  has  done  much  to  clear  the  path. 
This  provides  that  all  moneys  that  may  be  due  for  labor  and 
services  rendered  by  any  miner,  or  mechanic,  servant  girl  at 
hotels,  boarding-houses,  restaurants,  or  in  private  families,  or 
any  other  servant  and  helper  in  and  about  houses  of  entertain- 
ment, and  private  families,  porter,  hostler  or  any  other  person 
employed  in  and  about  livery  stables  or  hotels,  laundryman  or 
washerwoman,  seamster  or  semstress,  employed  by  merchant 
tailor  or  by  any  other  person,  milliner,  dressmaker,  clothier, 
shirtmaker  or  clerk,  employed  in  stores  or  elsewhere,  hand 
laborer,  including  farm  laborer  or  any  other  kind  of  laborer, 
printer,  apprentice,  and  all  other  tradesmen  hired  for  wages  or 
salary  from  any  person  or  persons,  chartered  company,  joint- 
stock  company,  limited  partnership  or  other  partnership,  either 
as  owner,  lessee,  contractor  or  under-owner,  whether  at  so 
much  per  diem  or  otherwise,  for  any  period  not  exceeding  six 
months  preceding  the  sale  or  transfer  of  the  real  or  personal 
property,  works,  mines,  manufactories  or  business  or  other 
property  connected  therewith  in  carrying  on  the  same,  of  said 
person  or  persons,  chartered  company,  joint-stock  company, 
limited  partnership  or  other  partnership,  by  execution  or  other- 
wise, on  account  of  the  death  or  insolvency  of  such  employer  or 
employers,  shall  be  a  lien  upon  said  real  or  personal  property, 
mine  manufactory,  business  or  other  property  in  and  about, 
or  used  in  carrying  on  said  business  or  in  connection  therewith 
to  the  extent  of  the  interest  of  such  employer  or  employers 
in  said  property,  and  shall  be  preferred  and  first  paid  out  of 
the  proceeds  of  the  sale  of  such  real  and  personal  property, 
mine,  manufactory,  business  or  other  property  as  aforesaid; 
provided  however,  that  the  claim  thus  preferred  shall  not  exceed 
two  hundred  dollars:  and  provided  further,  that  no  such  claim 

27s  Thompson  v.  Wingert,  14  W.  N.  C.  483. 

276  Wolfe's  Appeal,  l  Walk.  451. 

277  Timmes  v.  Metz,  156  Pa.  384. 

278  Wilbur  v.  Haukins,  3  Lack  h-  N.  49. 

279  Rees  V.  Hulings,  9  Super.  Ct.  265. 

280  May  12,  P.  L.  S4,  4  Purd.  §9,  p.  5039. 
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shall  be  a  lien  upon  any  real  estate  unless  the  same  be  filed  in  the 
prothonotary's  office  of  the  county  in  which  such  real  estate 
is  situated  within  three  months  after  the  same  becomes  due 
and  owing  in  the  same  manner  as  mechanics'  liens  are  now 
filed. 

d.  Construction  of  above  act. 

This  act  greatly  enlarges  the  classes  of  employees  entitled  to 
a  preference  and  correspondingly  enlarges  the  classes  of  em- 
ployees.^'^ By  this  act  all  limitations  and  restrictions  with 
respect  to  the  business  of  the  employer  and  the  place  of  em- 
ployment are  swept  away.^'^ 

Preferences  are  not  confined  to  resident  or  citizen  claimants.^*' 
But  the  business  must  be  within  this  state,  and  no  preference 
will  be  allowed  to  those  employed  in  a  branch  outside.^'*  Nor 
will  a  wage  claimant  be  deprived  of  his  preference  because  he 
is  a  stockholder  of  the  employing  corporation/*^  nor  because  he 
has  an  interest  in  the  profits  of  the  business  besides  his  salary.^'" 
Nevertheless  the  preference  excludes  some  laborers,  for  example, 
a  janitor  or  trainer,  employed  by  an  athletic  association  /'^  a  team- 
ster either  for  the  value  of  his  own  services,  or  of  those  of  his 
teams,^'*  or  one  who  performs  labpr  with  the  aid  of  horses  and 
machinery,^*^  or  with  the  aid  of  steam  machinery.^'" 

e.  Time  within  which  wages  must  be  earned. 

This  act  prefers  only  the  wages  that  are  earned  within  six 

281  Clymer  Distilling  Co.'s  Assigned  Estate,  2  C.  C.  in;  Sproul  v. 
Murray,  156  Pa.  293. 

282  Witmer  v.  Miller,  2  Dist.  239;  Strang  v.  Adams,  4  Dist.  212; 
Thompson  v.  Haslett,  13  Dist.  403;  MulhoUand  v.  Wood,  166  Pa.  486; 
Torpy  V.  Webster,  20  C.  C.  475;  Rees  v.  Hulings,  9  Super.  Ct.  265;  Rees 
V.  Chantler,  9  Super.  Ct.  272;  Thomas  v.  Washabaugh,  24  C.  C.  419. 

283  McCleaster's  Assignment,  3  Dist.  607. 

284  Hotz's  Estate,  16  W.  N.  C.  351. 

28s  National  Bank  v.  Oxford  Co-operative  Car  Co.,  2  C.  C.  360; 
William  Dick  Co.   v.  U.  S.  Coffee  Co.,  16  Dist.  622. 

286  Scull's  Appeal,  115  Pa.  141. 

287  Thomas  v.  Washabaugh,  24  C.  C.  419. 

288  Brandon  v.  Davis,  2  Leg.  Rec.  142;  Brown  v.  Brown,  i  Leh.  167; 
Burge  V.  Comerer,  5  C.  C.  s;  Thompson  v.  Haslett,  28  C.  C.  329. 

289  Dart  v.  McMinds,  21  C.  C.  43. 

290  Henry  v.  Sheaffer,  14  C.  C.  237;  see  Wilson  v.  Gibson,  10  C.  C. 
191. 
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months  of  the  assignment.'*^  Nor  will  a  preference  be  allowed 
when  it  is  impossible  to  determine  from  the  evidence  whether 
the  labor  was  performed  within  six  months  of  the  employer's 
death.'*'  And  a  gross  unapportioned  claim,  extending  over  a 
greater  period  though  not  for  a  greater  amount  than  $200,  is 
not  preferred."'  But  when  there  is  no  appropriation  by  the 
employer  the  employee  may  appropriate  wages  paid  him  during 
the  six  months  and  claim  preference  for  the  wages  earned  dur- 
ing the  six  months."*  Besides  their  preference  for  six  months' 
wages,  wage  claimants  are  entitled  to  a  dividend  out  of  an 
assigned  estate  on  the  whole  amount  of  wages  due  them.'** 

f.    Notice. 

Much  has  been  said  concerning  the  form  of  notice  required 
by  the  act  of  1872.  This  must  set  forth  all  the  essential  facts 
which  entitle  the  claimant  to  a  preference.  What  are  these? 
It  should  be  sufficiently  full  and  clear  to  show  the  officer  and 
others  interested  that  the  labor  was  performed  within  the  time 
limited  by  the  act,  in  a  business  defined  therein,  the  sum  due, 
and  that  the  property  subject  to  the  preferred  lien  is  embraced  in 
the  levy.'*'  It  must  be  served  before  the  sale,'*^  and  though  the 
claimant  need  not  swear  to  it,  the  practice  is  to  make  it  under 
oath.'*'  The  notice  can  be  given  by  an  attorney  at  law  or 
properly  authorized  agent.'**  But  if  the  notice  be  defective  it 
cannot  be  amended  after  sale  by  supplementary  notice  or  affi- 
davit.^**   By  the  act  of  1891,'*^  the  claim  is  not  a  lien  on  any  real 

291  Isbey  V.  Clark  Summit  Mfg.  Co.,  4  Lack.  Jur.  291 ;  GergenmuUer 
V.  Groff,  18  Dist.  40. 

292  SoUenberger's  Estate,  8  Dist.  626. 

293  GergenmuUer  v.  Groff,  18  Dist.  40. 

294  Wagner's  Appeal,  103  Pa.  185;  Trexler  v.  Schtneyer,  4  North. 
182. 

29s    Evans'  Assigned  Estate,  i  Chester  112. 

296  Adamson's  Appeal,  no  Pa.  459;  Allison  v.  Johnson,  92  Pa.  314; 
Pardee's  Appeal,  100  Pa.  408;  Livingood's  Appeal,  17  W.  N.  C.  420; 
Sulzberger  v.  Scranton  Store  Co.,  2  C.  C.  478;  Sanger  v.  Skinner,  16 
W.  N.  C.  16;  Pepper's  Appeal,  2  Penny.  113;  in  re  Hunt,  3  Kulp  479; 
Crater  v.  Keemer,  4  C.  C.  375;  8  Vale  23589. 

297  Hoffacker  v.  Hoffacker,  2  Leg.  Rec.  153;  Brandon  v.  Davis,  2 
Leg.  Rec.  142. 

298  Brown  v.  McFadden,  S  C.  C.  9- 

299  Ulrich  v.  Feaser,  2  Lane.  L.  Rev.  25. 

300  Mewgass  v.  Herskowicz,  4  Kulp  431. 

301  May  12,  P.  L.  54.  4  Purd-  §§9.  10,  P-  S043- 
43 
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estate  unless  it  is  filed  in  the  prothonotary's  office  of  the  county 
in  which  it  is  situated  within  three  months  after  it  becomes  due. 
The  law  further  provides  that  in  all  cases  of  executions,  land- 
lord's warrants,  attachments  and  writs  of  a  similar  nature, 
issued  against  any  person  or  corporation,  it  shall  be  lawful  for 
the  miner,  laborer,  mechanic,  or  clerk  to  give  notice  in  writing 
of  his  claim,  and  the  amount  to  the  officers  executing  either  of 
the  writs  at  any  time  before  the  actual  sale  of  the  property 
levied  on;  who  shall  pay  to  the  one  thus  giving  the  notice  from 
the  proceeds  of  the  sale  the  sum  to  which  he  is  justly  entitled 
not  exceeding  two  hundred  dollars.'"^ 

A  notice  of  claim  of  wages  by  husband  and  wife  may  be  in- 
cluded in  one  notice  signed  by  the  husband.""  And  on  the 
sale  of  personal  property  by  an  assignee  for  creditors,  labor 
claimants  are  not  required  to  give  the  assignee  notice  of  their 
claim ;  they  are  simply  required  to  prove  their  right  to  preference 
before  the  auditor  appointed  to  distribute  the  fund.'"*  Again, 
when  an  employer  becomes  insolvent  the  lien  for  wages  extends 
to  all  his  property,  and  in  such  case  it  is  not  necessary  for  the 
claimant  in  his  notice  to  the  sheriff  to  connect  the  property 
levied  on  with  the  special  employment  in  which  his  wages  were 
earned.*"®  The  notice  may  be  properly  given  to  the  sheriff."" 
g.    Act  of  1887  relating  to  attachment  by  wage  earner. 

The  act  of  1887,'°'  which  is  an  amendment  of  the  act  of 
1883,  also  provides  that  no  exemption  of  property  from  attach- 
ment, levy  or  sale  on  execution  shall  be  allowed  on  judgments 
for  one  hundred  dollars  or  less  obtained  for  wages  of  manual 
labor.  Under  the  statute  the  defendant's  claim  of  exemption 
will  not  be  defeated  unless  the  transcript  (if  it  be  an  appeal  from 
a  magistrate)  shows  clearly  that  the  plaintiff's  claim  was  for 
wages  for  manual  labor.'"*    A  transcript  simply  stating  that  the 

302  April  9,  1872,  P.  L.  48,  4  Purd.  §11,  p.  5045;  Brown's  Estate,  152 
Pa.  401. 

303  Wiand  v.  Himmelwright,  8  C.  C.  663. 

304  McCleaster's  Estate,  15  C.  C.  121. 

305  Wolf  V.  Tillinghast,  3  Lack.  Jur.  209. 

306  Riddlesburg  Nat.  Coal  &  Iron  Co.'s  Appeal,  114  Pa.  58;  O'Brien 
V   Hamilton,  35  L.  I.  68;  Eige  v.  Marsh,  i  Chester  524;  Malo/s  Estate, 

1  Del.  331;  Pariepe  v.  Frankenfield,  2  Del.  112;  Woodmansie  v.  Boyer, 

2  Lane.  L.  Rev.  365.    See  EUenwold  Coal  Co.'s  Estate,  7  Luz.  L.  R.  iQ- 

307  March  4,  P.  L.  4,  4  Purd.  §8,  p.  5039. 

308  Moskovitz  V.  Grangers,   13  Dist.   153.     Money  due  by  a  street 
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claim  is  "for  work  and  labor  done,"'"'  or  "for  work  done  and 
performed"'^"  is  insufficient.  And  a  plaintiff  on  appeal  from  a 
magistrate's  judgment  who  has  declared  for  manual  labor  per- 
formed by  himself  cannot  show  "that  the  work  was  done  by 
himself  and  others. "'^^  Furthermore  teaching  school  is  not 
manual  labor  within  the  meaning  of  this  statute.'^^ 

By  the  act  of  1876^^^  all  properties  of  hotels,  inns,  boarding 
houses  and  lodging  houses  have  the  right  to  attach  the  wages 
due  or  owing  to  such  persons  as  may  be  indebted  to  them  for 
boarding,  not  exceeding  the  amount  of  four  weeks,  and  shall  not 
be  paid  to  them  until  the  judgment  for  such  amount  as  may  be  due 
on  the  attachment  shall  be  satisfied.  In  issuing  an  attachment 
underthis  act  the  record  must  show  that  the  plaintiff  was  the 
keeper  of  the  hotel  or  boarding  house,  otherwise  the  attachment 
may  be  reversed  on  certiorari.'^*  Futhermore  this  act  does  not 
contemplate  an  original  process,  but  simply  an  attachment  in 
execution  after  the  recovery  of  the  original  judgment.'^"  Both 
justices  of  the  peace  and  courts  of  the  common  pleas  have  con- 
current jurisdiction  in  such  cases. '^*  Nor  can  an  attachment 
issue  on  a  judgment  for  more  than  four  weeks'  board.  Nor  can 
the  plaintiff  bring  his  case  within  the  act  by  splitting  the  judg- 
ment into  two  separate  transactions,  each  for  four  weeks'  board.'" 
By  the  amendment  of  1889  "no  exemption  of  property  from  levy 
and  sale  or  attachment  shall  be  allowed  on  judgment  for  board 
for  four  weeks  or  less."'^*  Again,  it  must  appear  that  the  debt 
to  be  attached  consists  of  wages.'^^ 

railway  company  to  a  conductor  for  wages  is  not  attachable  even  on  a 
judgment  based  on  a  claim  for  wages.    Frutchey  v.  Lutz,  167  Pa.  337. 

309  Ibid. 

310  Obremsky  v.  Sonsul,  10  Kulp  375. 

311  Carey  v.  Lameroux,  22  Super.  Ct.  560. 

312  Loflin  V.  Reinboth,  i  J.  P.  87. 

313  Act  May  8,  P.  L.  139,  2  Purd.  §23,  p.  1892. 

314  McCourt  V.  Breneman,  i  Dist.  783;  Walker  v.  Kennedy,  20  C.  C. 
433 ;  Pennell  v.  Southard,  7  Del.  345. 

315  Gibbons  v.  McCarthy,  16  C.  C.  541- 

316  Hughes  V.  Jones,  6  Dist.  12;  Thatcher  v.  Beam,  3  Dist.  351; 
Weisman  v.  Weisman,  133  Pa.  89. 

317  Tredennick  v.  Jones,  7  C.  C.  548;  Hawk  v.  Rock,  3  Dist.  374 
Contra,— Karnes  v.  McGuire,  5  Dist.  752. 

318  Act  April  4,  P.  L.  23,  2  Purd.  §24,  p.  1893. 

319  Liess  v.  Engard,  8  Dist.  608. 
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In  1905'^"  the  act  was  amended  by  enlarging  the  jurisdiction 
of  the  justices  of  the  peace,  and  changing  the  method  of  collect- 
ing this  class  of  debts.  The  act  has  been  held  unconstitutional 
by  some  of  the  judges  as  in  conflict  with  that  the  provision  of  the 
constitution  which  forbids  special  legislation  changing  the  methods 
for  collecting  debts. '^^  The  combatants  are  still  locking  horns 
vigorously  over  the  question  and  doubtless  will  continue  to  do  so 
until  parted  by  the  supreme  court.'^^ 

173.    Rents,  (p) 

Next  in  order  as  a  preferred  claim  is  a  landlord's  demand 
for  rent.  This  is  based  upon  the  act  of  1836,*^*  which  enacts  that 
the  goods  and  chattels  in  or  upon  any  premises  demised  for  life 
or  years  or  otherwise,  taken  by  virtue  of  an  execution  and  liable 
to  the  distress  of  the  landlord,  shall  be  liable  for  the  payment  of 
any  sums  of  money  due  for  rent  at  the  time  of  taking  such  goods 
in  execution,  not  exceeding  one  year's  rent.  And  such  rent  shall 
be  paid  out  of  the  proceeds  of  sale  even  in  preference  to  the 
costs  except  such  as  the  landlord  would  be  liable  to  pay  in  case 
of  a  sale  under  distress.  The  practice  is  to  rule  the  sheriff 
to  pay  the  amount  of  rent  due  out  of  the  proceeds  of  sale,'^* 
but  as  the  existence  of  arrears  of  rent  is  a  matter  peculiarly 
within  the  landlord's  knowledge  he  ought  to  give  notice  of  it  to 
the  sheriff  in  time  to  produce  as  little  delay  to  the  execution 
creditor  as  possible;  it  is  sufficient,  however,  if  this  be  done 
before  the  sheriff  has  parted  with  the  proceeds  of  sale.'^"  And 
the  sheriff  is  bound  to  keep  the  proceeds  a  reasonable  time  to 
enable  the  landlord  to  make  his  claim;  a  payment  to  the  execu- 
tion creditor  on  the  day  after  the  sale  and  ten  days  before  the 

p  8  Vale  23499. 

320  Act  April  10,  P.  L.  134.  5  Purd.  §1,  p.  6125. 

321  Act  III.  §7. 

322  Jenkins  v.  Davis,  18  Dist.  928;  Antreason  v.  Samarsien,  18  Dist  335- 
Contra, — Meilniczek  v.  Nesuruk,  ig  Dist.  741 ;  Nowak  v.  Filerty,  20  Dist. 
328. 

323  Act  June  16,  1836,  §§83,  84,  P.  L.  m,  2  Purd.  §§88,  89,  p.  1558. 

324  West  V.  Sink,  2  Yeates  274. 

325  Ege  V.  Ege,  S  W.  134;  Beekman  v.  Lansing,  3  Wend.  446.  And 
see  Allen  v.  Lewis,  i  Ash.  184. 
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return-day  is  too  soon  and  will  render  the  sheriff  liable  to  the 
landlord.*^' 

The  statute  was  intended  to  make  amends  to  the  landlord  for 
taking  away  his  power  of  distress  by  a  judicial  sale  of  the 
tenant's  goods;  hence  if  a  lessor  have  no  right  to  distrain  for 
rent  he  cannot  claim  the  arrears  out  of  the  proceeds  of  an 
execution  ;^^^  as  where  the  goods  are  exempt  by  law  from  being 
distrained  for  rent;^^*  but  the  waiver  of  the  exemption  law  in 
favor  of  an  execution  creditor  will  not  give  him  a  preference 
over  the  claim  of  the  landlord. ^^°  And  to  entitle  the  latter  to 
claim  rent  out  of  the  proceeds  of  a  sale  of  personal  property 
there  must  be  an  existing  tenancy ;  if  he  accept  a  surrender  of  the 
term,  after  the  levy  his  right  to  claim  rent  out  of  the  proceeds  of 
sale  is  at  an  end;^'°  so  where  the  rent  aftd  the  reversion  arte 
separated  by  a  sheriff's  sale  such  rent  is  not  payable  out  pf  the 
proceeds  of  a  sale  of  the  tenant's  goods  f^^  and  if  the  defendant 
die  after  a  levy  and  before  rent  becomes  due  to  his  lessor  the 
latter  cannot  claim  out  of  the  proceeds  of  a  sheriff's  sale.'*^  But 
if  the  landlord  retain  the  title  and  the  power  to  distrain  he  is 
entitled  to  his  rent  out  of  the  proceeds  of  the  tenant's  goods 
without  regard  to  the  time  when  it  accrued.^^^  He  is  entitled  to 
claim  rent  which  is  payable  in  advance  by  the  contract  of  the 
parties  ;^^*  but  if  the  rent  has  been  paid  in  advance  on  a  sale 
during  the  current  quarter  he  has  no  claim  on  the  proceeds;*** 
he  cannot  claim  rent  for  a     proportionate  part  of  a  quarter 

326  Fisher  v.  Allen,  2  Phila.  115. 

327  Ege  V.  Ege,  5  W.  134;  Martin's  Appeal,  5  W.  &  S.  220;  Beltz- 
hoover  v.  Waltman,  i  W.  &  S.  416.  He  cannot  claim  out  of  the  pro- 
ceeds of  goods  which  have  been  removed  from  the  demised  premises, 
but  not  clandestinely,  prior  to  the  levy.     Grant's  Appeal,  44  Pa.  477. 

328  Rowland  V.  Goldsmith,  2  Grant  378. 

329  Collins'  Appeal,  5  Pa.  422;  Shaw  v.  Oakley,  7  Phila.  89. 

330  Greider's  Appeal,  5  Pa.  422;    Shaw  v.  Oakley,  7  Phila.  89. 

331  Hoskins  v.  Houston,  2  Clark  489;  Hampton  v.  Henderson,  4 
Clark  438. 

332  Hoskins  v.  Houston,  2  Clark  489;  McKim's  Estate,  2  Clark 
224. 

333  Moss'  Appeal,  35  Pa.  162;  I^ewis'  Appeal,  66  Pa.  312. 

334  Collins'  Appeal,  35  Pa.  83;  Berger  v.  Fenstemacher,  2  Wh.  95; 
Piatt  V.  Johnson,  4  Dist.  66. 

335  Purdy's  Appeal,  23  Pa.  97. 
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which  has  not  commenced  at  the  time  of  sale.^"  A  lessor, 
however  is  entitled  to  arrears  of  rent,  out  of  the  proceeds  of 
the  goods  of  a  sub-tenant  though  the  latter  has  paid  his  rent 
to  his  immediate  landlord.^^'  If  the  landlord  has  previously  dis- 
trained the  property  and  it  has  been  replevied  by  the  tenant 
he  can  only  claim  such  rent  as  accrued  subsequently  to  the 
distress.'^*  And  if  the  lease  so  mix  the  real  and  personal 
property  together  that  it  cannot  be  determined  how  much  of 
what  is  called  the  rent  is  to  be  paid  for  the  chattels  and  how 
much  is  the  profit  of  the  land  there  can  be  no  distress  for  non- 
payment of  it.'^°  No  one  but  the  immediate  landlord  of  the 
defendant  can  claim  out  of  the  proceeds  of  sale;^*"  ground-rent 
is  not  within  the  act.'*^  The  rights  of  the  landlord  are  fixed  at 
the  date  of  the  levy,  and  cannot  be  altered  by  the  subsequent  acts 
of  the  parties.^*^ 

The  landlord  is  not  confined  in  his  claim  for  rent  to  the 
current  year  so  that  no  more  than  one  year's  rent  be  received.^*' 
He  is  entitled  to  apportion  his  rent  and  receive  payment  out  of 
the  proceeds  up  to  the  time  of  the  levy  ;'**  but  not  to  time  of 
sale;^*°  and  he  can  only  claim  rent  to  the  time  of  the  levy  not- 
withstanding a  stay  of  proceedings  under  a  sheriff's  inter- 
pleader.^*^ Where,  however,  the  goods  of  a  tenant  of  a  water- 
ing-place were  sold  on  execution  it  was  held  that  the  landlord's 
rent  was  to  be  apportioned  for  the  season,  not  for  the  whole 
year;^*'  and  where  goods  are  levied  upon  under  different  execu- 
tions he  is  entitled  to  rent  up  to  the  date  of  the  levy  on  thati 

336  Morris  v.  Billings,  i  Phila.  464.  And  see  Martin's  Appeal,  5 
W.  &  S,  220. 

337  McComb's  Appeal,  43  Pa.  435. 

338  Gray  v.  Wilson,  4  W.  39. 

339  Commonwealth  v.  Contner,  18  Pa.  447. 

340  Bromley  v.  Hopewell,  14  Pa.  400;  s.  c.  2  Miles  414;  Brown  v. 
Fay,  6  Wend.  392. 

341  Pattison  v.  McGregor,  9  W.  &  S.  180. 

342  Case  V.  Davis,  IS  Pa.  80. 

343  Ege  V.  Ege,  S  W.  134;  Richie  v.  McCauley,  4  Pa.  471;  Parker's 
Appeal,  S  Pa.  390;  Weltner's  Appeal,  63  Pa.  302. 

344  West  V.  Sink,  2  Yeates  274;  Wickey  v.  Eyster,  58  Pa.  501; 
Theriat  v.  Hart,  2  Hill  380. 

345  Binns  v.  Hudson,  S  Binn.  505;  Case  v.  Davis,  15  Pa.  80;  Wager 
V.  Duke,  I  Clark  316;  Megarge  v.  Tanner,  i  Clark  331. 

346  Horan  v.  Barrett,  3  Luz.  L.  Obs.  96;  s.  c.  Leg.  &  Ins.  Rep.  27. 

347  Anderson's  Appeal,  3  Pa.  218. 
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execution  which  exhausts  the  property.^*^  A  landlord  is  entitled 
to  his  rent  out  of  the  proceeds  of  goods  attached  and  removed  by 
a  constable  under  the  act  of  1842  and  subsequently  sold  on 
execution  in  favor  of  the  attaching  creditor.^*'  And  though  his 
lease  contain  a  waiver  of  the  exemption  he  is  entitled  to  come 
in  on  the  proceeds  of  an  execution  if  he  has  used  reasonable 
diligence  to  make  the  fund  within  his  reach  available  in  satis- 
faction of  the  rent.^°°  His  claim  will  prevail  over  that  of  an 
assignee  in  bankruptcy  ;*°^  but  not  over  the  sheriff's  costs  for 
executing  the  writ;  the  exception  in  the  act  is  confined  to  the 
costs  of  the  execution  and  does  not  extend  to  those  of  the 
sale;^°^  and  it  is  subordinate  to  the  claims  of  laborers  for  wages 
due  by  the  defendant.^^^  The  acceptance  of  a  note  for  the  rent 
due  does  not  preclude  him  from  claiming  the  proceeds  of  a 
sheriff's  sale.'°* 

The  landlord  is  entitled  to  a  preference  not  exceeding  in 
amount  one  year's  rent.''"  And  when  a  levy  has  been  made  on  a 
tenant's  goods,  a  landlord  can  only  claim  the  amount  of  rent  due 
at  the  time  of  the  levy  f^^  there  is  no  preference  for  rent  accru- 
ing subsequently.'"'  If  the  proceeds  of  the  sale  are  not  sufficient 
to  satisfy  all  of  the  executions  under  which  the  levy  was  made, 
the  landlord's  claim  for  rent  due  is  to  be  reckoned  to  the  date 
of  the  levy  made  on  that  execution  which  was  the  last  to  partic- 
ipate in  the  fund.'"'  And  if  the  law  provides  that  all  goods  on 
the  demised  premises  shall,  if  removed  therefrom,  be  liable  to 

348  Worley  v.  Meekley,  i  Phila.  398;  Todd  v,  Ashton,  4  W.  N.  C. 
347;  Leming's  Appeal,  5  W.  N.  C.  221. 

349  Morgan  v.  Moody,  6  W.  &  S.  333- 

350  Kline  v.  Lukens,  4  Phila.  296. 

351  Barnes'  Appeal,  76  Pa.  50. 

352  Hennis  v.  Streeper,  i  Miles  269. 

353  O'Brien  v.  Hamilton,  35  L.  I.  68.  The  act  12  June,  1878,  P.  L. 
207,  4  Purd.  §15,  p.  5048,  provides  that  the  wages  of  laborers,  &c.,  shall 
have  a  preference  over  the  landlord's  claim  for  rent,  where  the  lessee 
is  their  immediate  employer,  provided  they  shall  have  given  previous 
notice  to  the  landlord  or  his  bailiff,  before  an  actual  sale  of  the  property 
levied  on. 

354  Kendig  v.  Kendig,  3  Pitts.  287. 

355  Timmes  v.  Metz,  156  Pa.  384. 

356  Merrill  v.  Trimmer,  2  C.  C.  49;  Lowry  v.  Evans,  2  Lack.  Jur.  43; 
Oram's  Estate,  S  Kulp  423. 

357  Minnig  v.  Sterrett,  7  C.  C.  73. 

358  Wadas  v.  Sharp,  27  Super.  Ct.  253. 
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distress  for  rent  in  arrear  for  the  space  of  thirty  days,  the  lessor 
is  not  entitled  to  a  preference  from  the  proceeds  of  such  goods 
on  which  there  was  a  levy  off  the  premises.'^' 

A  landlord  who  has  distrained  for  part  of  his  rent  is  not 
thereby  estopped  from  claiming  the  residue  from  the  proceeds 
of  a  sheriff's  sale.^*°  But  if  the  distress  has  resulted  in  an  ap- 
praisement at  less  than  $300  he  cannot  claim  from  the  proceeds 
of  such  a  sale  under  a  judgnient  containing  a  waiver  of  the  ex- 
emption.^"^  Again,  the  acceptance  of  a  note  for  rent  due  does 
not  preclude  the  landlord  from  claiming  from  the  proceeds  of 
a  sheriff's  sale.^°^  On  the  other  hand  it  has  been  held  by  the 
higher  court  that  he  loses  his  preference  by  receiving  accepted 
drafts  in  saisfaction  of  his  rent  even  though  they  were  never 
paid;^*'  With  respect  to  taxes  if  a  tenant  in  addition  to  his  rent 
agrees  to  pay  them,  the  landlord  cannot  take  them  out  of  the 
proceeds  of  his  tenant's  goods  sold  by  the  sheriff.'**  Lastly 
when  a  landlord  has  claimed  the  levied  goods  as  his  own  prop- 
erty, and  the  execution  creditor  has  indemnified  the  sheriff,  the 
former  cannot  claim  arrears  of  rent  from  the  proceeds  of  the 
sale.'*" 

A  landlord  has  no  right  to  his  rent  from  the  proceeds  of  sale 
of  the  interest  of  a  partner  in  his  tenant's  firm."**  And  if  part- 
nership property  is  sold  under  a  judgment  against  the  firm  one 
partner  is  not  entitled  to  priority  of  payment  for  rent  of  the 
premises  owned  by  him  and  leased  to  the  firm.'*' 

To  entitle  a  landlord  to  claim  arrears  from  the  proceeds  of  a 
sheriff's  sale,  he  must  give  notice  of  his  claim  while  the  property 
or  its  avails  are  within  the  sheriff's  control.'**  Nor  is  his  right 
thereto  destroyed  if  by  mistake  or  accident  he  gives  notice  of  a 
small  sum  in  excess  of  the  amount  due  him.***     If  a  landlord 

359  Nailor  v.  Skelly,  i  Chester  408. 

360  Kreiter  v.  Hammer,  i  Pears.  559. 

361  Frick  V.  McClain,  9  W.  N.  C.  32. 

362  Kendig  v.  Kendig,  2  Pears.  89. 

363  Riddlesburg  Coal  &  Iron  Co.'s  Appeal,  114  Pa.  58. 

364  Wickersham  v.  Stetson,  34  L.  I.  248. 

36s  Vetter's  Appeal,  99  Pa.  52;  Edward's  Appeal,  105  Pa.  103;  Strang- 
hellan  v.  Ward,  13  W.  N.  C.  in. 

366  Rundall  v.  Stedge,  2  C.  C.  608. 

367  Barr  v.  McFell,  131  Pa.  304. 

368  Work's  Appeal,  92  Pa.  258. 

369  Timmes  v.  Metz,  156  Pa.  384. 
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fails  to  notify  the  sheriff  of  his  claim  for  rent,  he  cannot  subse- 
quently maintain  an  action  against  the  execution  creditor  who 
has  purchased  the  tenant's  goods  at  sheriff's  sale."'"  When  an 
execution  has  priority  to  an  assignment  for  creditors  it  may  be 
agreed  between  the  assignee,  the  execution  creditor  and  the 
sheriff,  that  the  assignee  shall  sell  the  property  on  which  a  levy 
has  been  made  and  turn  over  the  proceeds  to  the  sheriff."'^  In 
such  case  the  assignee  becomes  the  sheriff's  agent,  and  a  notice 
by  the  assignor's  landlord  is  equivalent  to  a  notice  by  the 
sheriff."''  Again,  when  the  sheriff  has  received  the  landlord's 
notice  for  rent,  he  cannot  return  the  writ  "stayed"  by  order  of 
the  plaintiff's  attorney  without  the  landlord's  consent,  and  if 
he  does,  he  is  liable  to  damages  therefor.'^"  But  if  the  Stay  is 
ordered  before  the  landlord  notifies  the  sheriff  of  his  claim,  he 
will  not  be  liable.^'* 

FORM  OF  CLAIM  BY  I<ANDI,0RD  FOR  PAYMENT  OF  RENT  DUE  OUT  OF 
PROCEEDS  OF  SALE. 

A.  B.     \  "Common  Pleas  of  County. 

V.         > December  Term,  191 1.    No.  250. 
C.  D.    J  To  ,  Sheriff  of  County : 

Sir:    You  are  hereby  notified  that  the  goods  and  chattels  of 
C.  D.,  seized  in  execution  by  you  under  writ  of  fi.  fa.,  as  above, 
were  liable  to  distress  by  the  undersigned  for  the  sum  of  $100, 
being  rent  due  and  in  arrear  for  the  premises.  No. 
Street,  in  the  city  of  ,  in  said  county,  for  two  months  from 

to  ,1911;  and  you  are  required  to  pay  the  said 

sum  out  of  the  proceeds  of  sale  of  the  said  goods  and  chattels,  to 

E.  F. 
(Date.) 
174.    Between  execution  creditors,  (q) 

The  general  rule  where  there  are  several  executions  levied 
on  goods  is  that  the  proceeds  are  to  be  applied  to  the  writs  in  the 
order  of  time  in  which  they  came  into  the  sheriff's  hands  j"'^ 

q  8  Vale  23555. 

370  Schuyler  v.  Philadelphia  Coach  Co.,  29  W.  N.  C.  343- 

371  Leidich's  Estate,  161  Pa.  451. 

372  Ibid. 

373  Berlin  v.  Commonwealth,  no  Pa.  454. 

374  Work's  Appeal,  92  Pa.  258. 

375  Ulrich  V.  Dreyer,  2  W.  3a3;  Lytle  v.  MehaflFy,  8  W.  275;  I^ong's 
Appeal,  23  Pa.  300. 
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and  to  give  effect  to  this  rule  the  sheriff  is  required  to  indorse 
the  day  and  hour  of  the  receipt  of  the  writ.  The  proceeds  of 
personal  property  sold  under  three  writs  of  fieri  facias  must  be 
appropriated  to  the  first  execution  though  the  property  was 
acquired  by  the  debtor  after  the  first  two  and  before  the  third 
came  into  his  hands.*'*  So,  if  the  sheriff  having  three  writs 
of  execution  in  his  hands  require  an  indemnity  from  the  plain- 
tiffs, which  is  given  only  by  the  plaintiff  in  the  junior  writ,  but 
he  sell  on  all  the  writs  the  prior  executions  are  entitled  to  the 
proceeds.'^'  But  the  sheriff  must  appropriate  the  proceeds  of 
a  sale  of  personalty  to  the  execution  on  which  the  levy  and  sale 
were  made  though  he  had  a  prior  one  in  his  hands  upon  which  he 
had  made  no  levy.*'*  The  proceeds  of  a  sale  of  machinery  sold 
as  personalty  go  the  execution  creditor  whether  it  were  realty 
or  personalty  in  fact;*'"  and  on  a  question  of  distribution  the 
court  cannot  inquire  into  the  ownership  of  the  goods  sold;  the 
remedy  of  an  adverse  claimant  is  by  action  against  the  sher- 
iff.**" If  the  sheriff,  however,  pay  the  money  raised  under  a 
fi.  fa.  to  the  plaintiff  before  the  return-day  and  the  writ  be 
subsequently  set  aside  he  is  liable  to  subsequent  execution  cred- 
itors.**^ On  a  question  of  distribution  the  sheriff's  return  is  con- 
clusive as  to  the  time  and  effect  of  his  levy  under  successive 
writs;  if  false  the  only  remedy  is  by  action  against  him.**^ 

A  sheriff  cannot  relieve  himself  from  liability  for  the  proper 
distribution  of  the  proceeds  of  real  estate  sold  by  him  under 
execution  in  any  other  manner  than  by  paying  the  proceeds  into 
court.***  As  an  appeal  supersedes  an  execution  though  a  levy 
has  been  made,  a  sheriff  who  subsequently  sells  under  a  junior 
execution  and  distributes  the  proceeds  of  the  sale  among  junior 
execution  creditors  is  not  liable  to  the  plaintiff  on  his  official 

376  Shafner  v.  Gilmore,  3  W.  &  S.  438;  Wilson's  Appeal,  13  Pa.  426. 

377  Girard  Bank  v.  Philadelphia,  Germantown  &  Norristown  Rail- 
road Co.,  2  Miles  447.  And  see  Schuylkill  County's  Appeal,  30  Pa. 
358. 

378  McClelland  v.  Slingluff,  7  W.  &  S.  134;  Schuylkill  Co.'s  Appeal, 
30  Pa.  358;  Stroudsburg  Bank's  Appeal,  126  Pa.  523;  Sweet  v.  Williams, 
162  Pa.  94. 

379  Hutchman's  Appeal,  27  Pa.  209. 

380  Walters  v.  Pratt,  2  R.  265. 

381  Williams's  Appeal,  9  Pa.  267. 

382  Savage  v.  Devereaux,  s  Phila.  420;  s.  c.  49  Pa.  195. 

383  Commonwealth  v.  Walter,  99  Pa.  181. 


Of  Execution.  1625 

bond.'**  And  when  the  proceeds  of  a  sale  are  improperly  dis- 
tributed by  the  sheriff,  the  execution  plaintiff,  who  is  thereby 
injured,  may  sue  the  sheriff  in  assumpsit  without  joining  the 
sheriff's  sureties  as  defendants.**"  In  an  action  of  trespass 
against  the  sheriff  for  a  wrongful  distribution,  the  burden  is 
on  the  plaintiff  to  show  that  he  had  a  lien  against  the  property 
sold,  and  also  a  right  to  participate  in  the  proceeds.*'*  In  the 
distribution  of  an  estate  the  contents  of  a  paper,  containing  a 
description  of  the  property  on  which  the  sheriff  levied,  which 
1.  .s  been  lost  may  be  proved  by  parol.**' 

When  land  is  bought  by  a  lien  creditor  at  sheriff's  sale  for 
a  price  greater  than  the  amount  of  his  lien,  the  sheriff  has  a  right 
to  make  distribution  of  the  cash  proceeds  of  the  sale,  but  in  so 
doing  he  takes  the  risk  of  misapplication.*** 

An  execution  creditor  who  instructs  the  sheriff  not  to  pro- 
ceed is  postponed  in  favor  of  subsequent  executions. **°  And 
if  the  sheriff  receives  a  fi.  fa.  with  instructions  not  to  proceed 
until  further  notice,  which  is  afterward  given  on  Sunday,  it  is 
ineffectual  if  another  writ  is  handed  to  him  on  Monday  before 
an  actual  levy.*°"  Again,  when  a  sheriff  under  instructions 
postpones  a  levy  allowing  the  goods  to  remain  meanwhile  in  the 
defendant's  possession,  it  tends  to  fraud  and  a  subsequent  exe- 
cution will  be  preferred. *°^  And  where  the  attorney  of  the 
first  execution  served  a  notice  on  the  sheriff  as  attorney  of  a 
third  party,  notifying  him  not  to  sell  on  the  levied  goods,  the 
notice  was  regarded  as  a  direction  by  the  first  execution  pre- 
liminary thereto  and  the  court  must  determine  whether  a  verdict 
ought  to  stand  on  the  evidence  presented.*'' 

384    Commonwealth  v.  Smith,  3  Cent.  252. 
38s    Interline  v.  Comrey,   15  C.  C.  627. 

386  Dowd  V.  Crow,  205  Pa.  214. 

387  Braden's  Estate,  156  Pa.  164. 

388  Commonwealth  v.  Robinson,  7  Kulp  253;  see  Barker  v.  Robinson, 
7  Kulp  467. 

389  Larzelere's  Appeal,  22  W.  N.  C.  100. 

390  Stern's  Appeal,  64  Pa.  447. 

391  Piatt-Barber  Co.  v.  Groves,  193  Pa.  475;  Dunham  v.  Rundle,  4 
Super.  Ct.  174;  Knox  v.  Summers,  4  Yeates  477;  Mulligan  v.  Barnes, 
171  Pa,  53;  Glazier  v.  Sawyer,  I  Dist.  36. 

392  Taylor  v.  Taylor,  6  York  in. 
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175.    Partnership  property. (r) 

An  execution  issued  on  a  judgment  note  signed  by  all  the 
partners  individually,  if  for  a  firm  debt,  ranks  as  a  partnership 
execution. ^'^  And  when  two  persons  hold  themselves  out  to  the 
world  as  partners,  a  joint  execution  will  cover  the  goods  pertain- 
ing to  the  business.^'* 

A  sale  on  execution  of  the  entire  interest  of  all  members  in 
a  partnership  dissolves  the  relation,  and  creditors  of  the  firm  can 
no  longer  look  to  the  goods  of  the  partnership.^^^  And  if  a 
partner  confesses  judgment  to  two  firm  creditors,  and  after  exe- 
cution assigns  all  the  firm's  property  in  trust  for  the  same 
creditors,  and  subsequently  the  other  partner  makes  a  general 
assignment  to  another  person  in  trust  for  creditors,  an  order 
appointing  a  receiver  is  proper  on  a  bill  by  the  second  partner 
to  restrain  the  first  assignee.^'*  And  the  appointment  of  a  re- 
ceiver will  be  revoked  where  the  substantial  averments  of  the 
bill  are  denied  by  an  answer  which  is  responsive  and  is  not  over- 
come by  further  evidence.^*' 

Where  executions  against  separate  members  of  a  partnership 
and  others  against  the  firm  are  in  the  sheriff's  hands  at 
the  same  time  prior  to  a  levy  and  sale  of  the  partnership  prop- 
erty, a  conflict  often  arises  betwen  the  separate  creditors  and 
the  firm  creditors  as  to  the  right  to  the  proceeds.  In  such  case 
the  general  rule  is  that  the  partnership  creditors  are  to  be  first 
paid  out  of  the  proceeds  without  regard  to  whether  their  execu- 
tions were  or  were  not  prior  to  those  of  the  separate  creditors  f^ 
and  the  surplus,  if  any,  is  to  be  distributed  among  the  separate 
creditors  pro  rata  paying  due  regard  to  the  interest  of  their  re- 
spective debtors  in  the  property  sold.^^°     But  a  judgment  en- 

r  8  Vale  23562. 

393  Palmer  v.  Taggart,  i  Chester  107. 

394  Walters's  Appeal,  i  Chester  278. 

395  Dunbar  Fire  Brick  Co.  v.  Madeira,  7  Dist.  246. 

396  Fox  V.  Curtis,  176  Pa.  52. 

397  Schoenberger  v.  Ruth,  17  Lane.  L,-  Rev.  92. 

398  Coover's  Appeal,  29  Pa.  9;  s.  c.  6  Am.  L,.  Reg.  745;  Stuart  v. 
McHenry,  3  Phila.  340. 

399  Ibid.  Where  there  are  writs  in  favor  of  firm  creditors  and  also 
writs  in  favor  of  separate  creditors  at  the  same  time  in  the  hands  of 
the  sheriff  and,  upon  the  latter,  he  sells  both  partnership  and  separate 
property,  the  proceeds  of  the  partnership  property  are  applicable  to  the 
firm  creditors'  writs,  and  the  proceeds  of  the  separate  property  to  writs 
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tered  upon  a  joint  bond  executed  by  the  partners  is  not  neces- 
sarily for  a  partnership  debt,  and  the  execution  on  such  judg- 
ment will  not  be  entitled  to  preference  unless  the  fact  be  shown 
aliunde.*""  And  where  one  of  the  two  partners  contributed  the 
whole  of  the  capital  under  the  stipulation  that  he  should  retain 
the  exclusive  ownership  of  the  whole  until  the  other  partner 
had  contributed  a  specified  portion  of  the  profits  and  this  was 
never  done  the  execution  creditors  of  the  firm  have  no  preference 
over  prior  executions  issued  by  separate  creditors  of  the  partner 
who  contributed  the  capital.*"^  So,  in  case  of  a  secret  partner- 
ship an  execution  on  a  separate  judgment  against  the  one  carry- 
ing on  the  business  publicly  in  his  own  name  is  to  be  paid  out  of 
the  proceeds  of  partnership  property  in  preference  to  a  subsequent 
execution  against  the  two  partners  as  a  firm.*"^  And  partnership 
creditors  who  have  not  obtained  judgment  and  issued  execution 
have  no  such  preference  over  separate  creditors  on  whose  writ 
the  sale  was  made.*"^  The  return  should  indicate  that  the  prop- 
erty sold  belonged  to  the  partnership  and  if  there  be  a  doubt  upon 
this  point  the  fact  must  be  ascertained  under  the  direction  of  the 
court.*"*  Where  writs  of  each  class  are  in  the  sheriff's  hands 
before  the  sale  he  should  sell  under  those  against  the  partner- 
ship.*"^ 

As  a  partnership,  is  a  distinct  entity,  and  the  joint  effects  be- 
long to  it  and  not  to  the  several  parners,  levies  on  partnership 
effects  for  the  several  debts  of  the  individual  members  create 
no  lien  and  are  nugatory,  the  seizure  is  a  trespass  and  legally 
void.*"*  A  purchaser  therefore  at  a  sheriff's  sale  of  a  part- 
nership interest  acquires  only  a  right  in  equity  to  call  the  co- 
partners to  account.*"^     He   is   not  therefore  entitled  to  take 

of  the  separate  creditors.  Miller  v.  Miller,  3  Pitts.  540;  Brady  v.  Con- 
way, 3  W.  N.  C.  no. 

400  Snodgrass's  Appeal,  13  Pa.  471.  An  execution  creditor  of  an 
individual  partner,  whose  writ  is  returned  levied  on  the  interest  of  such 
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Bogue's  Appeal,  83  Pa.  loi. 
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406  Richard  v.  Allen,  117  Pa.  i99- 
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possession  of  any  portion  of  the  property ;  nor  to  have  anything 
until  the  firm  debts  are  paid.*"'  But  a  levy  made  under  an 
execution  against  a  partnership  on  partnership  property  after 
a  levy  thereon  on  an  execution  against  the  several  members 
creates  a  valid  lien,  and  a  sale  of  such  property  vests  the  abso- 
lute ownership  in  the  vendee.*"" 

Nor  does  the  supplemental  act  of  1873,*^°  declaring  that  when 
any  judgment  shall  be  obtained  against  a  member  of  a  part- 
nership on  his  individual  indebtedness  the  creditor  may  have 
execution,  fieri  facias,  issued  from  the  court  where  judgment  is 
rendered  commanding  the  sheriff  to  levy  the  sum  of  the  judg- 
ment with  interest  and  costs  on  the  interest  of  the  defendant  in 
the  partnership,  provide  a  new  remedy.*^"^  It  simply  enlarges  and 
renders  more  effective  the  remedy  previously  existing.  And 
when  an  actual  levy  has  been  made  on  a  judgment  of  defendant's 
copartnership  interest  under  an  ordinary  writ  of  fieri  facias  it 
will  prevail  over  a  levy  made  under  a  special  writ  of  fieri  facias 
subsequently  issued.*^" 

But  a  judgment  creditor  of  an  individual  partner  may  use  the 
writ  to  sell  his  interest  in  the  partnership  property;*^'  while  the 
purchaser  thus  acquires  the  right  to  an  accounting.*^*  Simulta- 
neous writs  of  fi.  fa.  against  the  defendant's  real  and  personal 
property  and  the  special  fi.  fa.  under  the  act  of  1873  may  issue  at 
the  same  time  subject  to  the  control  of  the  court.*^^  And  a  writ 
directing  the  sheriff  "to  levy  upon  the  interest  of  the  defendant 
of  any  personal,  mixed  property,  rights,  claims  or  credits,  in  such 
partnership  of  the  said  defendant"  is  a  sufficient  compliance 
with  the  act.*^' 

408  Gregory's  Appeal,  4  Penny.  221;  Dunborrow's  Appeal,  84  Pa. 
404, 

409  Richard  v.  Allen,  117  Pa.  119.     See  Dengler's  Appeal,  125  Pa.  12. 
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peal, 92  Pa.  273 ;  Hare  v.  Commonwealth,  92  Pa.  241 ;  tusk's  Appeal, 
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413  Little  V.  Lane,  2  C.  C.  609 ;  Evans  v.  Howell,  5  Lane.  L.  Rev.  285 ; 
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The  bill  must  be  filed  in  the  court  by  whose  process  the 
sheriff's  sale  was  made.  All  that  the  purchaser  takes  under  this 
act  is  the  right  to  compel  an  account  with  the  other  partners; 
and  consequently  a  levy  on  the  interest  of  an  individual  partner 
or  on  those  of  all  the  partners  separately  will  be  postponed  to 
a  subsequent  levy  under  an  execution  against  the  partnership.*'^' 
But  the  purchaser  of  a  partner's  interest  at  a  sale  under  ati 
ordinary  fi.  fa.  is  not  entitled  to  an  account.*^* 

It  is  often  said  that  the  claim  of  partnership  creditors  to  pref- 
erence in  the  distribution  must  be  worked  out  through  the  equi- 
ties of  the  partners  themselves,  of  whom  each,  so  long  as  he 
exercises  dominion  over  the  property,  has  a  right  to  insist  on  its 
application  to  partnership  liabilities,  before  it  be  appropriated  to 
the  indivdual  debts  of  the  partners;*^"  and  if  backward  in  pro- 
tecting their  rights,  a  partner  may  be  compelled  by  them  to  allow 
his  name  to  be  used  in  equitable  proceedings  to  enforce  those 
rights;  but  when  neither  he  nor  they  interpose  to  arrest  pro- 
ceedings at  law,  the  effect  of  which  is  to  dissolve  the  partnership 
and  extinguish  the  joint  stock,  they  cannot  afterwards  intervene 
in  the  distribution  of  the  proceeds  of  partnership  assets  sold  by 
the  sheriff  under  executions  of  joint  creditors.*^"  But  where 
the  partners  have  themselves  separated  the  goods,  as  by  a  dis- 
solution and  division,  or  by  sales  severally  made,  or  by  separate 
assignments  each  assented  to  by  the  other  partner,  there  is  noth- 
ing through  which  the  equities  of  creditors  can  be  worked  out, 
and  the  above  rule  does  not  apply.  In  such  case  an  execution 
against  the  firm  is  not  entitled  to  preference  over  a  prior  execu- 
tion against  a  separate  partner.*^^  And  the  same  effect  is  pro- 
duced where  the  several  interests  of  the  partners  are  sold  under 
separate  executions  ;*^^  that  is,  if  the  sale  has  actually  been  effect- 

417  Richard  v.  Allen,  117  Pa.  199. 

418  Balliet  v.  Stever,  6  North.  197. 

Contra, — McCrossin  v.  McCrossin,  7  Dist.  688. 

419  Cope's  Appeal,  39  Pa.  284;  Houseal's  Appeal,  45  Pa.  484. 

420  Backus  V.  Murphy,  39'  Pa.  397. 

421  Cope's  Appeal,  39  Pa.  284. 

422  Doner  v.  Stauffer,  i  P.  &  W.  198;  Baker's  Appeal,  21  Pa.  76. 

423  Rex  V.  Lomman,  29  Pa.  9.  In  distributing  the  proceeds  of  a  sale 
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mortgagees  who  made  no  claim,  the  mortgages  continuing  as  lien.  Her- 
ron  V.  Wampler,  194  Pa.  277.    See  198  Pa.  "77. 
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ed,  and  the  property  changed,  before  the  execution  issued  against 
the  firm ;  but  a  mere  levy  on  the  separate  interests  of  each  part- 
ner will  not  affect  the  rights  of  a  subsequent  execution  against 
the  firm,  which  came  into  the  sheriff's  hands  before  he  had  sold 
under  the  separate  writs.*^* 

A  partner  not  served  with  process  in  an  action  against  the 
firm  will  not  be  bound  individually  by  a  judgment  obtained  in 
such  action,  and  an  execution  cannot  be  had  on  his  individual 
property.*^'^  But  a  sale  under  an  execution  on  a  judgment  con- 
fessed by  a  single  partner  in  the  name  of  the  firm  and  for  a  part- 
nership debt,  divests  the  whole  interest  of  the  partners,  and  the 
proceeds  will  be  applied  first  to  executions  against  the  partner- 
ship;*^* and  though  such  a  judgment  might  perhaps  have  been 
set  aside,  at  the  instance  of  the  other  partner,  yet  its  validity 
cannot  be  contested  by  a  subsequent  execution  creditor.*^^  Where 
the  sale  of  partnership  property  has  been  made,  under  separate 
executions  against  the  individual  partners,  at  the  same  time,  the 
interests  in  the  proceeds  remain  as  they  existed  in  the  prop- 
erty at  the  time  of  the  levy;*^*  in  such  case,  the  court  may  direct 
an  account,  to  ascertain  the  respective  rights  of  the  partners  in 
the  proceeds;*^'  and  the  distribution  will  be  made  accordingly; 
so  that,  if  one  of  the  partners  was  in  advance  to  the  firm,  more 
than  the  whole  amount  of  the  proceeds,  his  creditors  will  be  en- 
titled to  the  whole  f und.*^'  In  equity,  each  estate,  individual  and 
partnership,  is  applied  exclusively,  in  the  first  instance,  to  the 
payment  of  its  own  creditors.*^" 

A  partner  is  not  entitled  under  the  act  of  1836,*'"  to  priority  of 
payment  of  the  rent  of  premises  owned  by  him  and  demised  to 
the  partnership  out  of  the  proceeds  of  an  execution  sale  of  the 
partnership  property,  although  the  process  issued  on  a  judgment 
confessed  against  the  firm  by  the  other  partners  alone.*'^ 
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On  the  distribution  of  the  proceeds  of  a  sheriff's  sale  under  a 
judgment  on  a  mortgage,  which  had  been  executed  by  one  who 
held  the  legal  title  to  the  premises  as  trustee  ex  maleficio,  the 
owner  of  the  equitable  title  under  the  trust  is  entitled  to  claim 
the  surplus  of  the  fund  after  paying  the  mortgage  debt  to  the 
exclusion  of  the  judgment  creditors  of  the  mortgagor.*'^ 

176.  Surplus. 

The  surplus,  if  any  remaining,  after  paying  the  amount  of  the 
executions  and  the  costs,  is  the  property  of  the  debtor;  and  the 
sheriff  cannot  set  up  any  claim  against  the  surplus,  by  reason 
of  a  debt  due  him  by  the  defendant,  nor  for  the  expenses  in- 
curred in  taking  care  of  the  goods,  though  the  sale  was  de- 
ferred at  the  instance  of  the  defendant,  and  on  his  promise  to 
pay  the  expense  ;*^'  and  in  such  case  the  debtor  or  his  transferree 
must  take  the  surplus  out  of  court  in  preference  to  the  sheriff.*'* 
But  the  surplus  in  the  hands  of  the  officer  may  be  levied  on  at 
the  suit  of  a  creditor.*'"  The  return  of  the  sheriff  to  a  fi.  fa., 
that  he  paid  over  the  surplus  to  one  of  the  owners  of  the  chattel, 
for  himself  and  as  agent  for  the  others,  is  not  a  legitimate  part 
of  the  return;  and  the  proper  remedy  of  one  of  the  part  owners 
to  recover  his  share  is  in  assumpsit,  and  not  by  an  action  for 
a  false  return.*'* 

177.  Alias  fieri  facias. 

If  part  of  the  money  only  be  levied,  the  plaintiff  may  have 
an  alias  fieri  facias  for  the  residue.  Where  judgment  on  war- 
rant of  attorney  is  entered,  by  mistake,  for  less  than  the  amount 
of  the  bond,  the  court  may  amend,  after  fi.  fa.  executed,  and  an 
alias  may  issue  for  the  balance  uncollected,  if  the  rights  of  third 
persons  be  not  thereby  prejudiced.*'^  The  first  writ  must  be  re- 
turned before  a  second  can  be  taken  out;  for  that  must  be 
grounded  upon  the  first,  and  recite  that  all  the  money  was  not 
levied  thereon ;  though,  if,  upon  the  first,  all  the  money  had  been 
levied,  the  writ  need  not  have  been  returned,  for  no  further  pro- 

432  Landell's  Appeal,  105  Pa.  152. 

433  Fitch's  Appeal,  10  Pa.  461. 
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cess  was  necessary;  and  if  nothing  be  levied  on  the  first  writ,  it 
need  not  be  recited  in  the  second.*"  So,  if  a  testatum  execution 
against  part  of  the  defendants  be  unreturned,  and  no  execution 
was  issued  against  the  others,  within  a  year  and  a  day  after  judg- 
ment, an  alias  is  irregular.*^'  The  issuing  of  an  alias,  without  dis- 
posing of  the  former  levy,  is  an  irregularity;  no  one  but  the  de- 
fendant, however,  can  take  advantage  of  it.**"  An  omission  to  re- 
cite the  proceedings  under  the  first  writ,  though  irregular,  does 
not  render  the  alias  fi.  fa.  void.**^  An  alias  issued  to  the  same  term 
as  the  first  writ  is  irregular,  and  will  be  set  aside  ;**^  but  where  the 
inquisition,  on  which  the  first  writ  was  founded,  was  set  aside 
and  a  new  one  held,  a  fi.  fa.  issued  on  the  second  inquisition,  to 
the  same  term,  is  not  objectionable.**'  If,  after  a  sale  has  been 
set  aside,  an  alias  fi.  fa.  issue,  it  is  not  an  independent  writ, 
though  irregular;  in  substance,  though  not  in  form,  it  is  a  con- 
tinuance of  the  original  execution.*** 

On  a  special  return  under  the  lien  creditor  act  if  it  appear  that 
the  sheriff's  vendee  is  not  entitled  to  the  proceeds,  and  the  pur- 
chaser fails  to  pay  the  purchase  money,  the  sale  will  be  set  aside 
and  an  alias  fieri  facias  will  issue  for  a  resale.**" 

The  issuing  of  an  alias  will  not  release  the  sheriff  from  lia- 
bility incurred  on  the  fi.  fa. ;  nor  will  the  subsequent  granting  of 
a  rule  to  show  cause  why  the  judgment  should  not  be  opened.**' 
Where  the  maker  of  several  promissory  notes,  secured  by  bond 
and  chattel  mortgage,  had  agreed  with  the  payee,  that  in  the 
event  of  an  execution  being  levied  upon  the  mortgaged  property, 
the  obligor  might  proceed  to  collect  the  unpaid  residue,  by  execu- 
tion levied  upon  said  property,  as  if  all  such  notes  had  become 
due,  and  after  a  fi.  fa.  had  been  issued  for  the  amount  of  one 
of  the  notes,  an  execution  was  levied  on  the  mortgaged  property, 
at  the  suit  of  another  creditor,  it  was  held,  that  the  obligor  might 
issue  a  second  fi.  fa.  for  the  residue  of  his  debt,  notwithstanding 
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the  first  had  not  been  returned;**'  this  is  not  an  alias,  which  is- 
sues for  the  same  debt,  but  a  second  writ  for  another  debt. 

178.    Venditioni  exponas,  (s) 

If  the  sheriff  return  that  he  has  taken  goods,  which  remain  in 
his  hands  unsold  for  want  of  buyers,  the  plaintiff  may  sue  out  a 
writ  of  venditioni  exponas,  reciting  the  former  writ  and  return, 
and  commanding  the  sheriff  to  expose  the  goods  to  sale,  and 
have  the  moneys  arising  therefrom  in  court  at  the  return  of  it.*** 
If  goods  be  not  taken  to  the  value  of  the  whole  debt,  he  may 
have  a  venditioni  exponas  for  the  goods  already  taken,  with  a 
clause  of  fi.  fa.  for  the  residue  of  the  debt.**"  And  it  is  said  that 
if  a  sheriff  seize  goods  to  the  value  and  return  it,  he  is  bound  to 
find  buyers.*°°  If  he  wilfully  delay  to  sell,  for  an  unreasonable 
time,  with  a  view  to  injure  the  defendant,  he  is  liable  to  an 
action;*'^  he  may  sell,  and  it  is  his  duty  to  sell,  without  a  ven- 
ditioni exponas;  this  writ  is  only  necessary  to  bring  the  sheriff 
into  contempt  for  not  selling  on  the  fi.  fa.*'^  If  he  has  made  the 
return  of  levied,  and  unsold  for  want  of  buyers,  then  he  is  not 
liable,  but  a  venditioni  exponas  must  issue.*^^  The  peculiar  of- 
fice of  a  venditioni,  as  it  regards  personal  property,  is  to  force 
the  sheriff  to  sell  when  he  has  returned  a  levy  unsold  for  want 
of  buyers;  and  when  it  is  thought  the  property  returned  levied 
will  not  satisfy  the  debt,  the  plaintiff  may  have  a  clause  of  fi.  fa. 
added,  to  justify  the  levy  and  sale  beyond  what  is  described  in 
the  venditioni;  this  shows  he  can  sell  no  more  by  the  venditioni 
than  what  is  therein  commanded  to  be  sold.*"*  If  a  levy  be  made 
under  a  writ  of  fieri  facias,  which  is  stayed  by  order  of  court, 
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without  prejudice  to  the  lien,  and  so  returned,  the  plaintiff,  to 
avail  himself  of  such  levy,  as  against  an  intermediate  assign- 
ment for  the  benefit  of  creditors,  must  take  out  a  venditioni  ex- 
ponas, if  he  issue  an  alias  fieri  facias  it  is  an  abandonment  of  the 
prior  levy.*" 

Where  a  sheriff  goes  out  of  office,  after  returning  that  he  has 
levied,  but  that  the  goods  remain  on  his  hands  for  want  of 
buyers,  instead  of  suing  out  a  venditioni  exponas,  the  plaintiff 
may  have  a  distringas  nuper  vice-comitem,  directed  to  the  present 
sheriff,  commanding  him  to  distrain  the  late  sheriff  to  sell  the 
goods.*^'  The  former  sheriff  must  thereupon  sell  the  goods  and 
pay  over  the  money;  otherwise,  he  will  forfeit  issues  to  the 
amount  of  the  debt.*'^  And  a  distringas  directed  to  the  coroner, 
will  lie  against  a  sheriff  while  in  office,  to  compel  a  sale  of  goods 
levied  on.*'*  The  court  has  refused  to  grant  an  attachment 
against  the  sheriff,  because  he  returned  to  a  venditioni  exponas, 
that  part  of  the  goods  levied  remained  in  his  hands  for  want  of 
buyers  ;*"*  and  where  he  returned  to  a  venditioni  exponas,  with  a 
clause  of  fi.  fa.,  that  he  had  made  a  certain  sum  of  the  goods,  but 
omitted,  by  mistake,  to  return  nulla  bona  to  the  fieri  facias,  he 
was  allowed  to  amend  the  return,  and  an  attachment  against 
him  for  making  it  was  set  aside.*^"  And  where  he  had  sold  only 
part  of  the  goods  under  the  venditioni  exponas,  notwithstand- 
ing his  return  to  the  fi.  fa.  he  was  allowed,  in  an  action  against 
him  for  not  selling  the  residue,  or  paying  the  money,  to  show 
that  the  execution  defendant  became  bankrupt  before  the  judg- 
ment, and  the  plaintiff  knew  of  his  insolvency,  at  the  time  of  the 
action.*'^ 

X.    Execution  Against  Choses  in  Action. 

179.    Attachment  execution  described,  (t) 

The  act  of  1836  provides  a  mode  of  proceeding  against  stock 
owned  by  the  defendant,  but  held  in  the  name  of  another,  and 
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against  debts  due  the  defendant,  or  deposits  of  money  made  by 
him,  or  goods  and  chattels  pawned,  pledged  or  demised  by  him."'' 
This  process  is  generally  called  an  attachment  execution,  and, 
as  will  appear  hereafter,  enables  the  plaintiff  to  reach  the  choses 
in  action  of  the  defendant,  almost  as  effectually  as  the  fi.  fa. 
reaches  his  choses  in  possession.  It  has  been  considerably  modi- 
fied by  subsequent  acts,  which  will  be  explained  in  their  proper 
places.  Although  the  mode  of  proceeding  against  the  defend- 
ant's stock,  when  held  in  another's  name,  is  very  similar  to  that 
against  his  other  choses  in  action,  yet  there  are  peculiarities  in 
the  practice  in  executions  against  stock,  which  make  it  prefer- 
able to  treat  them  separately.  We  will,  then,  first  consider  the 
attachment  execution,  as  relates  to  choses  in  action  generally, 
and  afterwards  discuss  the  practice  in  relation  to  stock,  so  far  as 
it  differs  from  the  other  proceeding. 

180.    Nature  of  it. 

An  attachment  execution  is  a  process  to  enforce  the  judgment ; 
it  is,  in  substance,  if  not  in  form,  an  execution  and  subject  to 
the  rules  governing  executions.*"^  It  must  recite  correctly  the 
judgment  on  which  it  is  based,  and  its  strength  is  measured  by 
the  judgment;"*  and  if  there  be  no  waiver  of  exemption  con- 
nected with  the  judgment  there  will  be  none  against  the  attach- 
ment.*°°  It  cannot  issue  in  an  award,  until  after  the  twenty  days 
allowed  for  an  appeal  ;*°"  but  as  it  gives  the  defendant  a  day  in 
court,  it  may  issue  after  the  lapse  of  five  years  from  the  recov- 
ery of  the  judgment,  without  a  scire  facias  to  revive  ;*°^  or  upon 
a  judgment  obtained  before  the  passage  of  the  act.*"*  And,  as  a 
collateral  process,  is  so  far  under  the  control  of  the  court  as  to 
enable  it  to  prevent  injustice,  by  giving  equitable  relief,  on  mo- 

46?  P.  ly.  767,  2  Pu  -d.  §45,  p.  1532.  See  also  4  Vol.,  Chapter  on  For- 
eign Attachment. 

463  Wray  v.  Tammany,  13  Pa.  304;  EUwanger  v.  Moore,  206  Pa.  234, 
240. 

464  Hayes  v.  Lentz,  8  Dist.  628. 
46s    Ibid. 

466  Wray  v.  Tammany,  13  Pa.  394. 

467  Ogilsby  V.  Lee,  7  W.  &  S.  444;  Gemmill  v.  Butler,  4  Pa.  232; 
Savanger  v.  Snyder,  50  Pa.  232.  See  also  Shilling  v.  Beedler,  2  Wood. 
160;  Barnard  v.  Worth,  i  Chester  239;  McCready's  Estate,  29  P.  L.  J. 
432;  Todd  V.  Lowe,  14  W.  N.  C.  550;  Pysher  v.  Pysher,  2  North.  233. 

468  Bank  of  Chester  v.  Ralston,  7  Pa.  482;  Hall  v.  Geyer,  2  Miles 

321. 
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tion.**°  For  the  same  reason,  it  has  been  said  that  the  writ  is  not 
void,  because  issued  on  a  justice's  transcript,  without  previously 
filing  a  certificate  of  "no  goods" ;  this  is,  at  most,  an  irregularity, 
which  may  be  waived  by  the  acts  of  the  defendant;*'"  the  court 
may  allow  such  certificate  to  be  filed  nunc  pro  tunc.*'^  So,  if  the 
defendant  die,  after  attachment  laid,  the  proceeding  may  go 
on  as  against  the  garnishee,  without  bringing  in  the  executors  of 
the  original  defendant,  just  as  a  fi.  fa.  issued  in  the  defendant's 
lifetime  may  be  executed  after  his  decease.*'^  And  the  plaintiff 
may  withdraw  it,  at  any  time,  and  issue  a  fresh  attachment.*'* 
Such  writ,  however,  cannot  issue,  pending  a  rule  to  open  the 
judgment.*'* 


Common  Pleas,  No.     .  Term. 
^1912.     No.     . 


FORM  OF  PRECIPE  FOR  ATTACHMENT  EXECUTION. 

A.  B. 

V. 

C.  D.,  Defendant,  and  E.  F.  and 

G.  H.,  Garnishees. 
Sir: 

Issue  attachment  execution  against  C.  D.,  defendant,  and  in- 
dorse the  same  with  directions  to  the  sheriff  to  attach  all  and 
singular  the  goods  and  chattels,  rights  and  credits,  moneys  and 
property  of  the  defendant  in  whose  hands  the  same  may  be,  and 
especially  in  the  hands  of  E.  F.  and  G.  H.  and  to  summon  them  as 
garnishees. 

Real  debt $ 

Interest   from    (data  of   judgment) 

469  Ibid.    Kase  v.  Kase,  34  Pa.  128. 

470  Swanger  v.  Snyder,  50  Pa.  218;  Dunn  v.  Fries,  3  Clark  113. 
That  it  is  irregular  to  issue  an  attachment  without  such  certificate  was 
held  in  Moore  v.  Risden,  3  Clark  408;  Clevenstine  3  Law,  3  Clark  417; 
and  Hughes  v.  Stelts,  2  Luz.  L.  R.  240. 

471  Guerin  v.  Guest,  3  Clark  iii. 

472  Etting  V.  Moses,   i   Phila.  399. 

473  Bank  v.  Nelson,  Dist.  Court,  Phila.,  4  Oct.,  1851.  Why  attachment 
should  not  be  dissolved.  Per  curiam.  We  see  nothing  to  hinder  a 
plaintiff  from  withdrawing  or  abandoning  an  attachment  of  execution 
and  issuing  another.  It  is  not  like  the  discontinuance  of  an  action,  but 
may  be  assimilated  to  the  withdrawal  of  a  levy  or  the  stay  of  proceedings 
upon  a  fi.  fa.  which  certainly  was  never  considered  to  interfere  with  his 
right  to  take  out  another  execution.     Rule  discharged. 

474  Levy  v.  Kline,  2  W.  N.  C.  630.  , 
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Returnable  sec.  leg.  J.  K., 

Attorney  for  Plaintiff. 
(Date.) 
To  Prothonotary  Common  Pleas. 

FORM  OF  ATTACHMENT  EXECUTION. 

County  of  Philadelphia,  ss.: 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  the 
County  of  Philadelphia,  greeting: 

We  command  you,  that  you  levy  upon  and  attach  the  goods 
and  chattels,  stocks,  moneys,  and  interests  of,  and  debts  due 
to  ,  defendant    ,  in  satisfaction  of  a  certain  judgment 

obtained  in  our  Court  of  Common  Pleas,  No.  ,  of  the  county 
of  Philadelphia,  at  the  suit  of  ,  plaintiff     ,  against  the 

said  defendant      of  Term,  18     ,  No.     ,  for  the  sum  of 

dollars  and  cents,  with  interest  from  the 

day  of  »  19    >  and  costs.    And  also,  that  by  honest  and 

lawful  men  of  your  bailiwick,  you  make  known  to  the  said  de- 
fendant and  to  (names  of  garnishees),  and  all  other  persons 
in  whose  hands  or  possession  the  said  goods  and  chattels,  stocks, 
moneys,  interest,  and  debts,  or  any  of  them,  may  be  attached, 
as  garnishees,  that  they  be  and  appear  before  our  said  court  at 
Philadelphia  on  the  first  Monday  of  next,  to  show  if 

anything  they,  the  said  defendant  or  the  said  garnishees  have 
to  say  why  the  said  judgment,  besides  costs  of  suit,  should  not  be 
levied  of  the  effects  of  the  said  defendant  in  the  hands  of  the 
said  garnishees.    And  have  you  then  there  this  writ. 

Witness  the  Honorable  ,  president  judge  of  our  said 

court,  at  Philadelphia,  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 

Prothonotary. 

181.    When  it  lies. 

An  attachment  execution  can  only  issue  from  the  court  of  the 
county  in  which  the  garnishee  resides.*^"  It  lies  upon  a  justice's 
transcript,  filed  in  the  common  pleas.*'*  It  may  issue  simul- 
taneously with  a  fi.  fa.  and  ca.  sa.,  and  may  be  served,  if  neither 

475  Cowden  v.  West  Branch  Bank,  7  W.  &  S.  432- 

476  Hitchcock  V.  Long,  2  W.  &  S.  169;  Reichenbauch  v.  Arnold,  2 
Clark  527;  Brechetnin  v.  McDowell,  i  Phila.  368;  Hood  v.  Brown,  4  Leg. 
Gaz.  83. 
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of  the  latter  writs  be  executed;*"  and  notwithstanding  the  pen- 
dency of  an  alias  fi.  fa.  on  which  a  levy  has  been  made.*"  But 
not  pending  a  fi.  fa.  on  which  real  estate  has  been  condemned,*^' 
unless  the  prior  levy  be  abandoned ;  it  is  only  when  the  other  pro- 
cess is  inconsistent  with  the  attachment  that  the  latter  becomes 
irregular.**"  The  act  of  1845,**^  provides  that  the  process  may 
issue  upon  judgments  obtained  against  corporations,  other  than 
municipal  corporations;**^  and  it  has  been  settled  that  it  lies 
against  an  insolvent  improvement  company.**'  An  attachment 
of  property  in  another  state,  even  if  it  bind  assets  sufficient  to 
meet  the  demand,  is  no  bar  to  an  attachment  in  this  state;***  so 
also,  several  attachments  may  be  issued  at  the  same  time,  and  if 
the  judgment  be  satisfied  on  one  of  them,  the  fund  will  be  liable 
for  the  costs  of  all  the  writs  ;**°  or  the  plaintiff  may  include  sev- 
eral garnishees  in  the  same  writ.**^ 

An  attachment  execution  will  lie  on  a  report  of  county  audi- 
tors.*" It  may  be  issued  on  a  judgment  more  than  five  years' 
old  without  a  revival,  if  a  fi.  fa.  has  been  issued  within  that 
period.***  But  it  cannot  issue  on  the  transcript  of  a  justice's 
judgment  more  than  five  years  old  without  a  revival.**'  An  at- 
tachment execution  may  issue  on  a  justice's  transcript  of  a  judg- 
ment for  $100  or  more,  under  the  act  of  1889,  on  filing  a  tran- 
script in  the  court  of  the  county  where  the  judgment  was  ob- 
tained without  having  an  execution  issued  by  the  justice  and  a 

477  Davies  y.  Scott,  2  Miles  52;  Dobbin  v.  Allegheny  County,  7  P.  L. 
J.  282. 

478  Tams  V.  Wardle,  5  W.  &  S.  222;  Shaw  v.  Kenath,  2  W.  N.  C. 
127. 

479  Hollowell  V.  McClay,  3  Phila.  261;  Farr  v.  Carlton,  17  h-  I-  109. 

480  Heath  v.  Page,  63  Pa.  125. 

481  Act  20  March,  184S,  §4,  P.  L.  189,  2  Purd.  §56,  p.  1544. 

482  See  Park  v.  Pittsburgh,  i  Pitts.  218;  O'Connor  v.  Pittsburgh,  3 
Pitts.  L.  J.  92.  It  will  not  lie  against  a  company  as  custodian  of  an  em- 
ployee's relief  fund  on  a  judgment  against  a  beneficiary  who  has  not 
complied  with  the  conditions  on  which  he  is  entitled  to  his  money.  Kins- 
loe  &  Son  V.  Davis  &  Pennsylvania  R.  Co.,  167  Pa.  519. 

483  Reed  v.  Penrose,  36  Pa.  214;  Farmers'  &  Mechanics'  Bank  v.  Ryan, 
64  Pa.  236;  Fox  V.  Reed,  3  Grant  81. 

484  Parsons  v.  Columbia  Ins.  Co.,  2  Phila.  21. 

48s  Heise  v.  Reynolds,  9  Lane.  Bar  134;  Pontius  v.  Nesbit,  40  Pa.  309. 

486  Cornelius  v.  Simpson,  3  Phila.  35. 

487  County  of  Pike  v.  Quick,  i  C.  P.  Rep.  29. 

488  Todd  V.  Lowe,  14  W.  N.  C.  550. 

489  Pysher  v.  Pysher,  2  North.  223. 
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return  of  nulla  bona  by  the  constable.""  Such  an  execution  may 
issue  on  a  justice's  transcript  of  a  judgment  though  it  is  not 
filed  in  the  common  pleas  until  ten  years  after  the  rendition  of 
the  judgment  and  no  return  of  nulla  bonna  has  been  made  to 
the  justice.*'^  An  attachment  execution  may  issue  on  a  judg- 
ment which  has  lost  its  lien  on  real  estate  without  a  scire  facias 
to  revive.**^  It  may  also  issue  on  a  judgment  for  alimony 
founded  on  a  decree  of  divorce  a  mensa  et  thoro  without  a  sci. 
fa.  to  revive  if  the  judgment  be  more  than  five  years  old.*^* 

182.    What  may  be  attached. (u) 

The  act  of  1836*°*  specifies  that  debts  due  to  the  defendant  and 
deposits  of  money  made,  or  goods  or  chattels  pawned,  pledged 
or  demised  by  him  are  attachable.  By  the  act  of  1842  any  in- 
terest which  any  person  may  have  in  the  real  or  personal  estate 
of  any  decedent  by  will  or  otherwise  may  be  attached. ■**'  And 
by  the  act  of  1843,*°°  the  remedy  has  been  extended  to  all  leg- 
acies given  and  lands  devised  by  will,  and  to  any  interest  which 
any  person  may  have  in  the  real  or  presonal  estate  of  a  decedent, 
by  will  or  otherwise,  except  legacies  and  distributive  shares  of 
married  women.*"^  The  liability  of  a  trustee  to  the  creditor  in 
an  attachment,  however,  is  only  for  the  money  that  is  in  his  pos- 
session. He  cannot,  therefore,  be .  surcharged  with  negligence 
as  if  on  an  accounting  in  equity  between  himself  and  his  cestui 
que  trust.*'* 
Levy  and  sale  can  be  had  of  a  secret  formula  for  the  manu- 
facture of  gas  ;**"  also  a  claim  founded  on  a  conversion  of  money 
or  property  j"""  also  for  an  accord  given  in  substitution  of  an 

u    I  Vale  1898-1909. 

490  May  9,  P.  L.  176,  2  Purd.  §7,  p.  1516. 

491  Miller  v.  Stone,  14  C.  C.  352. 

492  Bohan  v.  Reop,  7  Super.  Ct.  167.  But  an  attachment  execution 
thus  issued  confers  no  preference  over  intervening  liens.  Cake's  Estate, 
186  Pa.  412. 

493  Deibert  v.  Deibert,  3  Sch.  193. 

494  §38,  P.  h.  768.  2  Purd.  §52,  p.  iS4i- 

495  July  27,  P.  L,.  436,  2  Purd.  §13,  p.  1717. 

496  Act  13  April,  1843,  §10,  P.  L.  235,  2  Purd.  §53,  p.  1542. 

497  Fenton  v.  Fisher,  106  Pa.  418. 

498  Grimm  v.  Sarmiento,  18  Phila.  318. 

499  Hanley  v.  Fidelity  Insurance  &  Trust  Co.,  8  Dist.  207. 
SOQ    Balliet  v.  Brown,  103  Pa.  546. 
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original  demand;'""^  a  deposit  of  money  which  is  to  be  returned 
in  the  identical  money  left;""^  trade  dollars  deposited  in  a  bank 
as  security  for  overdrafts;*"^  a  judgment  debt  even  though  exe- 
cution thereon  be  in  the  hands  of  the  sheriff  on  which  a  levy  has 
been  made  f*  but  an  attachment  of  a  judgment  debt  is  too  late 
to  hold  the  fund  if  served  on  the  defendant  after  the  sale  of  the 
real  estate  of  the  garnishee  under  a  venditioni  exponas;*"''  a 
plaintiff's  bill  of  costs  for  witness  fees  and  mileage  may  be  at- 
tached ;*°°  a  balance  in  an  assignee's  possession  for  creditors  is 
attachable  on  a  judgment  confessed  subsequently  to  the  assign- 
ment;'"''  also  an  unmatured  promissory  note  in  the  maker's  pos- 
session;'"'* a  fund  in  the  possession  of  a  foreign  corporation 
legally  doing  business  in  this  state,*"^  a  fund  deposited  by  a  debt- 
or in  execution  of  an  agreement  with  his  creditors  by  one  of  the 
number  who  was  not  present  and  not  bound  thereby.*^"  On  the 
other  hand  it  does  not  follow  that  what  may  be  assigned  is 
subject  to  an  attachment  execution.*^^  Money  in  the  possession 
of  a  court  official  cannot  be  attached,*^^  or  of  a  federal  official,*" 
or  of  a  prison  warden,*^*  or  of  a  county  commissioner,*'*  or  of 
a  school  board.*'"    A  judgment  creditor  cannot  attach  a  seat  in 

501  Shoemaker  v.  Fegley,  14  Dist.  850. 

502  Rozelle  v.  Rhodes,  116  Pa.  129. 

503  Hamilton  v.  Kitner,  3  Montg.  195. 

504  Silverman  v.  Tyson,  4  C.  C.  186;  Whitehouse  v.  Buechley,  i  Leg. 
Rec.  63. 

505  Corbit  V.  Long,  2  Wood.  118.  On  the  attachment  of  a  judgment 
debt  after  execution  and  before  sale,  the  sheriff  must  proceed  with  his 
fi.  fa.  and  pay  the  money  into  court.  Mervine  v.  Kresgo,  i  Leg.  Rec. 
267;  Brooks  V.  Salin,  14  W.  N.  C.  390. 

506  Howard  Building  Association  v.  Phila.  &  Reading  R.  Co.,  102  Pa. 
220.     See  also  Howard  Building  Assn.  v.  Wismer,  12  W.  N.  C.  15. 

507  Moody's  Estate,  2  Dauphin  252. 

508  Bell  V.  Phila.  Binding  Co.,  10  Super.  Ct.  38. 

509  Barr  v.  King  96  Pa.  485. 

510  Burger  v.  Burger,  13s  Pa.  499;  Bausman  v.  Binger,  26  W.  N.  C. 

355-  ,     ^ 

511  Patterson  v.   Caldwell,  23  W.   N.   C.  373;  Day  v.  New  England 

Mutual  Life  Ins.  Co.,  in  Pa.  S07- 

512  McFillan  v.  Brown,  15  W.  N.  C.  416;  Rockey  v.  Carson,  4  C.  C. 
543 ;  Hayes  v.  Mantua  H.  &  M.  Co.,  35  W.  N.  C.  198. 

513  Raub  V.  Seaman,  s  Kulp  398. 

514  Davies  v.  Gallagher,  14  W.  N.  C.  159,  s.  c.  16  W.  N.  C.  I47- 

515  Schwartz  v.  Kyner,  40  L.  L  272. 

516  Taylor  v.  Knipe,  2  Pears.  151. 
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the  stock  exchange  or  board  of  brokers  ;''^^  nor  a  claim  on  a 
corporation  for  damages  to  land  until  they  have  been  liqui- 
dated ;°^'  nor  a  bank  deposit  if  deposited  in  another's  name,  but  it 
may  be  attached  for  a  debt  of  the  owner  ;°^^  a  paid  mortgage 
pledged  as  collateral  security  for  what  may  be  due  to  the  gar- 
nishee;"'"' an  advance  not  earned  under  a  building  contract  ;°^^ 
the  claim  of  a  contractor  against  a  city.^^^ 

a.  Checks  and  deposits. 

When  a  check  is  delivered  to  a  creditor  in  payment  of  his 
claim  by  an  assignee  under  a  void  assignment  for  creditors,  which 
is  afterward  returned  by  the  creditor  to  the  assignee,  this  fund  is 
liable  in  the  hands  of  the  assignee  as  garnishee  in  an  attachment 
execution  against  the  assignor.*^^  And  when  a  defendant  de- 
posits money  with  his  attorney  it  is  liable  to  attachment  even 
though  it  was  deposited  for  a  specific  purpose."^*  But  when  a 
check  is  drawn  against  an  entire  deposit,  it  belongs,  in  equity, 
to  the  payee,  and  if  he  assigns  the  check  before  the  deposit  is 
attached  by  a  creditor  of  the  payee,  the  assignee  holds  it  against 
any  attachment  by  the  payee's  creditors."^^  But  unless  there 
is  an  equitable  appropriation  or  assignment  of  a  bank  deposit, 
the  drawing  of  a  check  thereon  is  not  such  an  appropriation  as 
prevents  its  attachment  prior  to  the  presentation  of  the  check  for 
payment."^* 

b.  Unpaid  assessment. 

Unpaid   assessments   due   to   an   insolvent   mutual   insurance 

517  I<eech  V.  Leech,  9  Phila.  211;  Pancoast  v.  Gowan,  93  Pa.  66.  See 
Evans  v.  Adams,  81  ♦  Pa.  448. 

518  Selheinier  v.  Elder,  98  Pa.  154. 

519  Bank  of  Northern  Liberties  v.  Jones,  42  Pa.  536,  s.  p.  44  Pa. 
253;  Hemphill  v.  Yerkes,  132  Pa.  545. 

520  Custer  V.  Nice,  12  W.  N.  C.  268. 

521  Excelsior  Brick  Co.  v.  Haines,  5  C.  C.  631. 

522  Phila.  Granite  Co.  v.  Douglass,  14  C.  C.  234. 

523  Mitchell  V.  Stiles,  13  Pa.  306. 

524  Burger  v.  Burger,  13s  Pa.  499.  But  money  collected  and  de- 
posited by  an  attorney  in  his  own  bank  account,  for  which  a  check  has 
been  sent  to  his  client,  may  be  attached.  Rockwell  v.  Silvara,  45  Super. 
Ct.  505. 

525  Hemphill  v.  Yerkes,  132  Pa.  545.  See  First  Nat.  Bank  v.  Mason, 
95  Pa.  113. 

526  Kii^in  V.  Savings  Bank,  20  W.  N.  C.  230;  Roberts  v.  Boyle,  8 
York  13.    S^e  Schram  v.  Cartwright,  4  Dist.  632. 


1642         Common  Law  Practice  in  Pennsylvania. 

company  also  may  be  attached  in  the  possession  of  a  former 
member.""  But  a  life  policy,  payable  to  the  legal  representa- 
tives of  the  assured,  is  not  subject  to  an  attachment  execution."''* 
And  a  wife  who  owns  a  policy  on  her  own  life  may  assign  it  to 
her  husband,  who  may  assign  it  to  a  creditor,  who,  on  her  death, 
is  entitled  to  the  whole  amount."^"  Again,  the  attachment  of  a 
claim  against  an  insurance  company  after  its  assignment,  but  be- 
fore its  approval  by  the  company,  does  not  affect  the  rights  of 
the  assignee."^"  Likewise  the  withdrawal  value  in  case  of  can- 
cellation of  a  perpetual  fire  policy  cannot  be  attached."^' 

184.    What  cannot  be  attached. 

The  principal  and  income  of  a  spendthrift  trust  cannot  be  at- 
tached"'^ for  a  legacy  is  not  attachable  in  the  hands  of  an  ex- 
ecutor where  it  is  given  on  the  express  condition  that  it  shall  not 
be  attached  or  seized  for  the  debts  of  the  legatee."'^  But  a  con- 
veyance by  a  grantor  of  his  whole  estate  on  a  spendthrift  trust 
with  power  of  appointment,  and  in  default  thereof  with  re- 
mainder to  the  grantor's  heirs,  is  fraudulent  and  void  as  to  cred- 
itors, including  those  who  become  so  subsequent  to  the  con- 
veyance, and  the  principal  and  income  of  the  trust  are  liable  to 
attachment  in  the  trustee's  possession."'* 

Goods  deposited  in  the  store  of  the  garnishee,  cannot  be  at- 
tached in  his  hands;  the  plaintiff  must  issue  a  fieri  facias;"'"  so, 
a  horse  cannot  be  attached  in  the  hands  of  a  livery  stable  keeper; 
he  is  not  a  pawnee,  within  the  meaning  of  the  act;  the  plaintiff 
must  resort  to  his  fi.  fa. ;"'"  so  also,  the  contents  of  a  safe,  leased 
from  a  deposit  company,  and  of  which  the  renter  holds  the  key, 

527  National  Bank  of  Malone  v.  Lycoming  Fire  Ins.  Co.,  12  W.  N.  C. 
321. 

528  Day  V.  New  Eng.  Mutual  Life  Ins.  Co.,  iii  Pa.  507. 

529  Wheeland  v.  Atwood,  192  Pa.  237. 

530  Ramsay  v.  Myers,  6  Dist.  468. 

531  Building  Association  v.  Laib,  2  Dist  437. 

532  Morrow's  Estate,  30  P.  L.  J.  294;  Ellwanger  v.  Moore,  206  Pa. 
234;  Thackara  v.  Mintzer,  100  Pa.  151;  Seitzinger's  Estate,  170  Pa.  500. 

533  Beck's  Estate,  133  Pa.  51 ;  Goe's  Estate,  146  Pa.  431 ;  Prentice  v. 
Pleasanton,  8  At.  842. 

534  Catherwood's  Estate,  29  W.  N.  C.  344. 

535  Cherry  v.  Nolan,  25  W.  N.  C.  132;  Lening's  Appeal,  9  W.  N.  C. 

503. 

536  Buckner  v.  Croissant,  3  Phila.  219;  Hall  v.  Fitler  Manufacturing 

Co.,  2  W.  N.  C.  154. 
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cannot  be  attached  in  the  hands  of  the  company,  as  garnishee.'^' 
And  the  mere  custodian  of  a  chose  in  action  cannot  be  made 
garnishee  in  an  attachment.'^® 

An  execution  cannot  be  issued  on  a  judgment  that  has  been  en- 
tered of  record  for  more  than  twenty  years  and  has  not  been  re- 
vived within  that  time.°^'  And  if  several  persons  agree  to  lend  to 
a  corporation,  which  after  abrogating  the  agreement,  becomes  in- 
solvent before  all  have  paid  their  money,  one  who  has  paid  can- 
not enforce  payment  from  one  who  has  failed  to  pay  by  an  at- 
tachment execution  on  a  judgment  against  the  corporation.'*" 
The  transcript  of  a  judgment  of  the  court  of  another  county  filed 
after  the  defendant  was  ascertained  to  be  a  lunatic  without  lucid 
intervals,  cannot  be  made  the  basis  of  an  attachment.'*^  Nor  can 
mortgage  papers  deposited  as  security  for  a  debt  be  attached 
by  the  judgment  creditors  of  the  mortagee,  for  the  mortgage  is 
a  mere  chose  in  action  and  cannot  be  attached  by  bringing  in  the 
mortgagor  as  garnishee.'*^* 

185.    Debts. 

A  debt  payable  in  future,  may  be  attached  ;'*^  and  so  may  debts 
in  suit,  and  unsatisfied  judgments,'*'  though  recovered  in  an- 
other court.'**  A  judgment  debt  may  be  attached,'*'  though  a 
levy  be  pending  for  its  execution,  and  the  attaching  creditor  will 
be  entitled  to  the  proceeds;'*'  and  the  pendency  of  an  appeal 

537  Gregg  v.  Hilson,  8  Phila.  91.    See  Klett  v.  Craig,  i  W.  N.  C.  28. 

538  Gilmore  v.  Adams,  i  W.  N.  C.  76.  See  Rhoads  v.  Megonigal,  2 
Pa.  39;  Christmas  v.  Biddle,  13  Pa.  223. 

539  Wheeler  v.  Philips,  140  Pa.  33. 

540  Nellis  V.  Coleman,  98  Pa.  465.  See  Lane's  Appeal,  105  Pa.  49. 
See  III  Vol.  Scire  Facias. 

541  Harmstead  v.  Kingsley,  3  W.  N.  C.  64. 

541a  Taylor  v.  Huey,  166  Pa.  518;  Raiguel  &  Co.  v.  McConnell,  25  Pa. 
362;  Gilmore  v.  Carnahan,  81*  Pa.  217. 

542  Walker  v.  Gibbs,  2  Dall.  211;  s.  c.  l  Yeates  255;  Fulweiler  v. 
Hughes,  17  Pa.  440. 

543  Crabb  v.  Jones,  2  Miles  130;  Sweeny  v.  Allen,  i  Pa.  380.  See 
Knabb  v.  Drake,  23  Pa.  489. 

544  Jones  v.  New  York  &  Erie  Railroad  Co.,  i  Grant  457. 

545  Harter  v.  Barter,  4  Dist.  211. 

546  Winternitz's  Appeal,  40  Pa.  490.  But  on  the  attachment  of  a 
judgment  debt  after  execution  and  before  sale,  the  sheriff  must  proceed 
with  his  fi.  fa.  and  pay  the  money  into  court.  Mervine  v.  Kresgo,  i  Leg. 
Rec.  267;  Brooks  v.  Solin,  14  W.  N.  C.  390, 
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to  a  judgment  attached,  is  no  objection  to  a  recovery  against  the 
garnishee ;  the  proper  course  is,  to  give  leave  to  move  to  open,  in 
case  of  a  reversal;'*'  but  after  a  bona  fide  assignment  of  a 
judgment,  it  cannot  be  attached  for  the  debt  of  the  assignor.'*' 
A  claim  for  general  average  may  be  attached  ;°*°  so  may  a  claim 
for  a  loss  by  fire,  whether  adjusted  or  otherwise;''"  and,  though 
the  real  estate  was  under  an  extent,  at  the  time  of  the  loss;"^ 
and  a  claim  against  a  property  owner  for  a  culvert  constructed 
in  front  of  his  premises,  which  is  payable  to  the  contractor,  may 
be  attached  for  the  debt  of  the  latter;"^  but  a  contract  for  the 
conveyance  of  real  estate,  on  payment  of  the  purchase  money, 
does  not  create  a  debt,  which  may  be  attached;'"  nor  a  claim 
against  a  railroad  company  for  unliquidated  damages  for  land 
taken."*  An  over-due  note  may  be  attached,  in  the  hands  of  the 
maker;'"  so,  a  promissory  note,  not  yet  due,  may  be  attached; 
but  such  attachment  will  not  prevail  against  a  bona  fide  indorsee, 
before  maturity,  without  notice."*  So,  a  check,  payable  at  a 
future  day,  may  be  attached.'"  A  debt  payable  in  municipal 
bonds  may  be  attached,  and  the  bonds  sold  on  execution;'"  so, 
of  a  claim  payable  in  specific  articles.'" 

Money  awarded  to  a  defendant  out  of  the  proceeds  of  his  real 
estate,  under  the  exemption  law,  cannot  be  attached  in  the  hands 
of  his  attorney.""  The  proceeds  of  an  execution  in  the  hands  of 
the  sheriff  cannot  be  attached  by  a  judgment  creditor  of  the 

547  Woodward  v.  Carson,  86  Pa.  176. 

548  Bavington  v.  Alcock,  Dist.  Court,  Phila.,  Dec,  1848. 

549  Morris  v.  Turner,  3  Clark  423. 

550  Boyle  V.  Franklin  Fire  Insurance  Co.,  7  W.  &  S.  76;  Girard  Fire 
&  Marine  Insurance  Co.  v.  Field,  45  Pa.  129;  West  v.  Franklin  Fire  Ins. 
Co.,  2  Clark  70. 

551  Oaks  V.  Gallagher,  i  Luz.  L.  Reg.  544. 

552  Hewer  v.  Richardson,  3  W.  N.  C.  274. 

553  Sarvi  v.  Brazier,  i  Phila.  214;  s.  p.  Furness  v.  Smith,  30  Pa.  520. 

554  Selheimer  v.  Elder,  98  Pa.  154. 

555  Wetmore  v.  Price,  District  Court,   Phila.,  8  April,   1848. 

556  Keiffer  v.  Ehler,  18  Pa.  388;  Kent  v.  Schuylkill  Navigation  Co., 
Dist.  Court,  Phila.,   19  June,  1852. 

557  Fulweiler  v.  Hughes,  17  Pa.  440. 

558  King  V.  Hyatt,  41  Pa.  229. 

559  Collum  V.  Mason,  i  W.  N.  C.  298;  Gill  v.  Snyder,  2  W.  N.  C. 

15s. 

560  Gery  v.  EJhrgood,  31  Pa.  325, 
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plaintiff,*®^  even  though  the  judgment  was  confessed  in  fraud 
of  creditors.^*^  So,  where  goods  are  levied  on,  and  released  on 
bond,  which  is  afterwards  forfeited  and  paid,  their  proceeds 
cannot  be  subsequently  attached  in  the  hands  of  the  obligors;^'' 
but  a  surplus  in  the  hands  of  the  sheriff,  arising  from  an  execu- 
tion against  the  debtor,  may  be  attached."^*  Advances  due  to 
a  vendee,  under  a  building  contract,  may  be  attached  in  the  hands 
of  the  vendor,  though  the  buildings  have  not  been  completed ;°°' 
so  may  a  moiety  of  the  cost  of  a  party  wall.^*^  But  the  right  of  a 
member  of  the  stock  exchange  to  a  seat  in  the  board  cannot  be 
attached  by  a  creditor;  it  is  held  as  security  for  debts  due  to 
other  members.^°' 

a.  Rent. 

Rent  due  by  a  tenant  may  be  attached,'"'  but  not  accruing 
rents.^"°  If  the  lien  of  a  judgment  be  restricted  to  certain  lands 
an  attachment  against  the  coal  rents  will  be  dissolved.'^"  And 
rent  payable  under  a  lease  entered  into  after  an  attachment  ex- 
ecution is  not  bound  by  such  attachment."'^ 

b.  Debts  due  corporations. 

An  attachment  execution  lies  against  debts  due  corporations 
for  assessments  and  unpaid  subscriptions  under  the  act  of  1845. '^^ 
Property  of  a  corporation  which  is  transferred  to  a  new  one  into 
which  the  old  corporation  is  merged  is  not  liable  on  attachment 
after  the  transfer  for  the  value  of  such  property  provided  the 

561  Fretz  V.  Heller,  2  W.  &  S.  397;  Herron's  Appeal,  29  Pa.  240; 
Worrell  v.  Vandusen  Oil  Co.,  i  Leg.  Gaz.  53;  Crossen  v.  McAllister,  i 
Clark  257. 

562  Bentley  v.  Clegg,  i  Clark  411. 

563  Taylor  v.  Hulme,  4  W.  &  S.  407. 

564  Herron's  Appeal,  29  Pa.  240. 

565  Kelly  v.  Snyder,  5  W.  N.  C.  39- 

566  Davids  v.  Harris,  9  Pa.  501. 

567  Pancoast  v.  Houston,  5  W.  N.  C.  36. 

568  Crabb  v.  Jones,  2  Miles  130;  Sweeny  v.  Allen,  i  Pa.  380.  See 
Knabb  v.  Drake,  23  Pa.  489. 

569  Jones  V.  New  York  &  Erie  R.  Co.,  i  Grant  457. 

570  Tripp  v.  Miller,  4  Kulp  515. 

571  Bowman  v.  Stevens,  8  Montg.  27. 

572  March  20,  P.  L.  188,  2  Purd.  §56,  p.  1544;  Blake  v.  Pittsburg, 
Johnstown  &  Eastern  R.  Co.,  11  Dist.  151 ;  Hays  v.  Lycoming  Fire  Ins- 
Co.,  98  Pa.  184;  Peterson  v.  Sinclair,  83  Pa.  250, 
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transaction  was  not  fraudulent.^''  An  attachment  execution  will 
not  lie  against  a  foreign  corporation  though  the  officers  may 
have  their  private  residence  here;''*  nor  does  the  act  of  i88g''* 
authorize  an  attachment  execution  against  an  insurance  com- 
pany to  be  issued  from  a  county  other  than  that  in  which  it  has 
its  corporate  residence  and  principal  place  of  business.^'*  Nor 
can  a  withdrawing  member  of  a  building  association  issue  an 
attachment  against  a  debtor  of  the  association  as  garnishee  prior 
to  the  plaintiff's  withdrawal.^'' 

c.    Partnership  debts. 

An  attachment  cannot  issue  against  a  partner's  interest  in  the 
partnership  on  a  judgment  obtained  against  a  partner  until  after 
the  accounts  of  the  partnership  have  been  settled  and  the  interest 
determined."'*  And  where  a  judgment  has  been  attached  in  an 
attachment  execution  against  a  partner,  proceedings  on  the  judg- 
ment will  be  stayed,  notwithstanding  the  judgment  attached  is 
partnership  assets,  but  no  judgment  will  be  allowed  on  the  an- 
swers of  the  garnishee  until  the  ascertainment  of  the  partner's 
interest  in  the  judgment."*  And  where  there  is  an  attachment 
execution  against  a  partnership  subsequent  to  an  attachment  exe- 
cution against  the  individual  interests  of  the  separate  partners, 
the  attachment  execution  against  the  firm  on  rule  for  judgment 
will  be  ordered  to  be  first  paid."'"  If  a  bank  pays  a  check  signed 
by  a  single  member  of  a  partnership  in  violation  of  an  agreement 
between  the  bank  and  the  partners,  the  money  may  be  attached 

573  Balliet  v.  Brown,  103  Pa.  546. 

574  Sheeban  v.  Frederick,  2  York  10.  A  judgment  against  a  foreign 
corporation  which  has  a  resident  officer  on  whom  process  may  be  served, 
may  be  attached;  a  transfer  of  such  judgment  to  counsel  to  secure  fees 
and  advances  leaves  the  residue  liable  to  attachment.  Fithian  v.  New 
York  and  Erie  Railroad  Co.,  31  Pa.  114. 

575  May  13,  P.  L.  ig8,  2  Purd.  §178,  p.  1982. 

576  Shipton  V.  Fees,  10  C.  C.  583. 
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450. 

578  Home  V.  Petty,  192  Pa.  32;  Pancoast  v.  White,  2  W.  N.  C.  139; 
Knerr  v.  Hoffman,  65  Pa.  126;  Pottsville  Bank  v.  Van  Dusen,  2  Leg.  Rec. 
7;  Alter  v.  Brooke,  9  Phila.  258;  Lewis  v.  Paine,  i  Leg.  Gaz.  508.  See 
Lucas  V.  Laws,  27  Pa.  211. 

579  Herbert  v.  Williams,  5  Luz.  L.  R.  62. 

580  Home  V.  Hood,  i  W.  N.  C.  359;  Adams  v.  Hunter,  42  L-  L  205. 
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by  firm  creditors  if  it  was  not  used  for  a  partnership  purpose.^'^ 
Also  firm  property  transferred  by  a  partner  without  the  assent  of 
his  copartners  in  payment  of  his  individual  debt;^*^  also  an  ad- 
mitted balance  due  from  one  partner  to  another  after  the  settle- 
ment of  the  business  of  a  partnership.^^^ 

186.  Debtor's  interest  after  his  assignment. 

After  an  assignment  for  the  benefit  of  creditors  has  been  re- 
corded, no  lien  on  the  property  assigned  can  be  acquired  by 
a  subsequent  attachment.^**  And  the  same  rule  has  been  ap- 
plied even  though  the  assignment  has  not  been  recorded.^'^  And 
in  determining  the  priority  of  an  assignment  or  an  attachment, 
fractions  of  a  day  will  not  be  regarded,  the  first  in  order  is  the 
first  in  effect.^**  An  attachment,  therefore,  will  not  set  aside  a 
prior  valid  assignment.^*'  But  one  who  takes  by  assignment 
after  the  service  of  an  attachment  takes  subject  to  the  rights  of 
the  plaintiff  in  the  attachment.'** 

187.  Legacies  and  distributive  shares. 

Under  the  act  of  1843,'*°  ^  legacy  may  be  attached  by  a  credi- 
tor of  the  legatee.^'"  And  where  there  are  no  debts,  the  credi- 
tor of  a  legatee  may  attach  his  interest  in  the  purchase  money  of 
land  sold  by  the  administrator  with  the  will  annexed.''^  So,  a 
legacy  to  one  of  two  executors,  payable  out  of  real  estate  to  be 
sold  after  the  death  of  the  testator's  widow,  may  be  attached  in 
their  hands  ;''^  and  a  legacy  is  attachable  in  the  hands  of  an 
agent  of  the  executor,  who  has  possession  of  the  fund.^'^    Where 

S8i  Granby  Mining  &  Smelting  Co.  v.  Laverty,  159  Pa.  287. 

582  Hartley  v.  White,  94  Pa.  31. 

583  Ryon  V.  Wynkoop,  148  Pa.  188.  See  Rozelle  v.  Rhodes,  116  Fa. 
129;  Clark  V.  Ingraham,  15  Phila.  646. 
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252. 

585  Homer's  Estate,  7  Dist.  63. 

586  Malvin  v.  Sweetzer,  i  Kulp  5. 

587  Jarecki  Mfg.  Co.  v.  Hart,  5  Super.  Ct.  422. 

588  Malvin  v.  Sweetzer,  2  Luz.  L-  O.  35;  Stover  v.  Stover,  3  Del. 
290. 

589  April  13,  §10,  P.  L.  235,  2  Purd.  §53,  P-  1542. 
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592  Zimmerman  v.  Briner,  50  Pa.  535. 

593  Gochenauer  v.  Hostetter,  18  Pa.  414;  Fenton  v.  Fisher,  106  Pa. 
418;  Brewer  v.  Mohn,  169  Pa.  91;  Cake's  Estate,  186  Pa.  412;  Bank  of 
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the  estate  is  ample,  a  distributive  share  may  be  attached,  before 
settlement,  and  judgment  had  against  the  administrators,  as 
garnishees  ;°'*  but  a  debt  due  to  an  administrator,  who  is  himself 
sole  distributee,  cannot  be  attached  prior  to  the  settlement  of  his 
account  ;°®^  where,  however,  the  executor  is  residuary  legatee, 
a  debt  due  to  the  testator,  for  which  the  executor  has  taken  a 
note  in  his  own  name,  may  be  attached  by  a  creditor  of  the  lat- 
ter— many  years  having  elapsed  since  the  death  of  the  testator, 
and  there  being  abundance  of  assets.^""  The  interest  of  an  heir 
in  his  deceased  ancestor's  lands,  may  be  attached;  and  if  such 
estate  be  turned  into  money,  by  a  judicial  sale,  the  attaching 
creditor  is  entitled  to  a  preference,  in  distribution,  over  the  sub- 
sequent judgment  creditors  of  the  defendant.^®'  So,  the  interest 
of  an  heir  in  property  taken  by  another  at  the  appraisement,  is 
liable  to  attachment  f^^  and  the  proceeds  of  real  estate,  sold  under 
an  order  of  the  orphans'  court,  and  paid  into  court,  on  the  fail- 
ure of  the  executors  to  give  security,  may,  nevertheless,  be  at- 
tached in  their  hands.°"  And  the  act  of  1849  provides,*""  that 
an  interest  in  the  estate  of  a  decedent  may  be  attached,  at  any 
time  after  the  same  shall  have  accrued  to  the  judgment  debtor, 
by  reason  of  the  death  of  the  decedent ;  but  a  sale  of  such  inter- 
est shall  not  be  compelled,  until  after  the  lapse  of  one  year  from 
the  death  of  such  decedent,  unless  the  personal  representatives 
shall  have  sooner  filed  their  account.  By  the  same  act,  where  ex- 
ecutors, administrators  or  trustee?  are  made  garnishees,  they  are 
to  be  allowed  their  costs  and  necessary  expenses. 

A  creditor  cannot  by  an  attachment  execution  on  a  judgment 
obtained  after  the  death  of  a  decedent  appropriate  to  the  pay- 
Chester  V.  Ralston,  7  Pa.  482;  Straley's  Appeal,  43  Pa.  89;  Park  v. 
Matthews,  36  Pa.  28;  Lorenz  v.  King,  38  Pa.  93;  Brady  v.  Grant,  11  Pa. 
361;  Comly's  Estate,  136  Pa.  153;  Pagan's  Estate,  3  Dist.  181;   I  Vale 
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when  the  amount  of  such  interest  can  be  ascertained  only  by  settlement 
of  the  decedent's  estate,  the  jurisdiction  of  the  orphans'  court  is  exclusive. 
Ibid. 
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597  Straley's  Appeal,  43  Pa.  89. 

598  Lancaster  County  Bank  v.  Stauffer,  10  Pa.  398. 

599  Harper  v.  Valentine,  4  W.  N.  C.  38. 

600  Act  10  April,  1849,  §11,  P.  Iv.  620,  2  Purd.  §54,  p.  1543. 
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ment  of  his  debts  a  chose  in  action,  due  to  the  estate  of  the  de- 
cedent.^"^  Nor  is  a  distributive  interest  in  a  decedent's  estate  -in 
the  nature  of  a  contingent  interest  or  expectancy  liable  to  attach- 
ment execution  unless  the  interest  have  a  present  and  certain 
existence.""^  Nor  can  money  in  the  possession  of  the  debtor's 
decedent  be  attached  on  a  judgment  against  the  administrator;*"^ 
nor  can  a  debt  due  to  the  decedent  be  attached  on  a  judgment 
against  his  executors;®"*  nor  can  a  fund  payable  to  an  adminis- 
trator be  attached  in  the  debtor's  possession  on  a  judgment 
against  one  of  the  heirs  of  the  decedent.*"'  Nor  can  an  attach- 
ment issued  against  the  next  of  kin  of  a  deceased  mortgagee  and 
served  on  the  mortgagor  bind  the  debtor's  interest  in  the  mort- 
gage.*"* Nor  can  an  annuity  bequeathed  by  will  be  attached 
while  in  the  executor's  possession.*"' 

The  income  of  a  trust  estate  may  be  attached*"'  in  the  trustee's 
possession;*""  while  the  principal  may  not  be.*^"  But  the  in- 
come of  a  separate  use  trust  in  the  trustee's  possession  is  not 
subject  to  an  attachment  execution  where  the  income  arises  dur- 
ing coverture.*^^  And  if  a  creditor  attaches  the  interest  of  a 
primary  beneficiary  in  a  trust  fund  which  is  held  for  distribution 
to  a  remainder  man  by  service  of  a  writ  on  the  trustee  of  the 
debtor's  death,  it  will  be  confined  to  that  share  of  the  income 
which  accrued  to  the  beneficiary  prior  to  the  latter's  death.*^^ 

A  legacy  or  distributive  share  in  a  decedent's  estate  may  be 
attached  by  issuing  an  attachment  against  the  same  person  as 
defendant  in  his  individual  capacity  and  as  garnishee  though 
acting  as  executor  or  administrator.*"    A  decedent's  debtor  also 

601  Strouse  v.  Lawrence,  i6o  Pa.  421. 

602  Patterson  v.  Caldwell,  124  Pa.  4SS-  See  Weeter's  Estate,  21 
Super.  Ct.  241. 

603  Hartshorne  v.  Henderson,  3  Clark  511. 

604  Heermans  v.  Griffin,  3  Luz.  L.  R.  223. 
60s    Ruth  V.  Loos,  2  Wood.  308. 

606  Sturgeon's  Estate,  6  Dist.  545. 

607  Carry  v.  Day,  2  Miles  412. 

608  Harrison  v.  McCana,  11  W.  N.  C.  239;  Andress  v.  Lewis,  i  C. 
C.  293. 

609  Fenton  v.  Fisher,  106  Pa.  418. 

610  Osborne  v.  Soley,  81  Pa.  312. 

611  Crowe  V.  Lippincott,  38  P.  L.  J.  433- 

612  Comly's  Estate,  136  Pa.  IS3- 

613  Fagan's  Estate,  3  Dist.  181 ;  Becker's  Estate,  13  Lane.  Bar  22.  See 
Union  Nat.  Bank  v.  Fagan,  34  W.  N,  C  20. 
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may  be  made  garnishee  in  an  attachment  against  a  person  en- 
titled to  a  share  of  the  estate."^*  An  attaching  creditor  of  a 
distributee  of  a  decedent  takes  only  the  balance  due  on  the  set- 
tlement of  an  account  between  the  defendant  and  the  estate.'^^ 
A  person  who  lends  money  to  a  distributee  of  a  decedent's  estate 
and  takes  as  collateral  an  assignment  of  the  latter's  interest  and 
also  his  judgment  note,  may  enter  the  judgment  and  have  an  at- 
tachment execution  issued  against  his  share.®^*  Nor  will  an 
attachment  issued  on  an  attachment  execution  against  a  legatee's 
interest  in  an  estate  prevent  the  legatee  from  confessing  judg- 
ment to  the  executor  for  a  debt,  barred  by  statute,  which  was  due 
to  the  decedent  in  his  lifetime.^^'  And  where  an  attachment  has 
been  issued  against  the  share  of  a  distributee  of  the  proceeds  of 
real  estate,  it  may  be  awarded  to  the  attaching  creditor  on  the 
condition  that  he  sustain  the  attachment."^*  An  attachment  exe- 
cution may  seize  a  vested  legacy  though  possession  be  post- 
poned,"^' but  it  cannot  grasp  expectancies  or  contingent  interests, 
or  a  distributee's  share  after  his  death."^"  Nor  can  a  specific 
legacy  which  has  been  attached  in  the  executor's  possession  be 
waived  against  the  attaching  creditors."^^ 

The  interest  of  a  surviving  husband  in  a  policy  of  insurance  on 
the  life  of  his  wife  may  be  attached  in  his  possession  as  her  ad- 
ministrator, but  not  while  in  the  insurer's  possession."^^  An  at- 
tachment against  the  defendant's  interest  in  a  decedent's  estate 
is  not  enforceable  to  the  prejudice  of  third  persons."^' 

No  writ  of  fi.  fa.  or  other  writ  of  execution  is  necessary  to 
carry  into  eilect  the  purpose  of  the  attachment  and  make  it 
available  to  the  creditor."^*  An  attaching  creditor  must  first 
prosecute  his  claim  to  judgment  before  he  will  be  allowed  to 

614  McGrann's  Estate,  14  Lane.  L.  Rev.  233. 

615  Palmer's  Estate,  2  Del.  180;  Schue's  Estate,  7  York  178.  See 
Kunkle's  Estate,  6  York  123. 

616  Dickinson's  Estate,  4  Dist.  ^^^. 

617  Shepard's  Estate,  180  Pa.  57. 

618  Cake's  Estate,  186  Pa.  412. 

619  Patterson  v.  Caldwell,  23  W.  N.  C.  373. 

620  Carracher's  Estate,  10  Dist.  185. 

621  Buckin's  Estate,  4  Dist.  775. 

622  Becker's  Estate,  13  lyanc.  Bar  22. 

623  Foster's  Estate,  179  Pa.  6io. 

624  EUwanger  v.  Moore,  206  Pa.  234 
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appear  before  the  auditor,  make  proof  of  his  claim  and  take  the 
proceeds  of  the  property  attached  out  of  court.''^° 

188.    Wages  and  salaries. 

Wages  earned  by  the  personal  manual  labor  of  the  debtor  are 
exempted  from  attachment,  though  his  superior  skill  and  care 
may  entitle  him  to  a  greater  compensation  than  the  ordinary 
laborer.®^*  But  the  profits  of  a  master  mechanic,  over  and  above 
the  results  of  his  own  personal  labor, .  are  attachable  f^''  thus, 
where  a  person  had  contracted  to  excavate  and  grade  a  street,  at 
a  certain  rate  per  cubic  yard,  and  used  two  carts  and  two  or  three 
horses  in  the  prosecution  of  the  work,  with  a  number  of  men, 
sufficient,  with  himself,  to  keep  the  carts  and  horses  employed, 
it  was  held,  that  the  money  due  under  the  contract  was  liable  to 
be  attached  in  execution.^^^  Wages  of  labor  cannot  be  attached  on 
a  writ  issued  from  the  common  pleas,  on  a  justice's  transcript."^" 
The  salary  of  a  chorister  in  a  church,  is  not  liable  to  an  attach- 
ment ;°^''  nor  can  the  salary  of  a  public  officer  be  attached  in  the 
hands  of  the  state  treasurer.®^^  So,  the  fees  of  a  juror  cannot  be 
attached  ;^^^  nor  fees  due  to  a  public  officer,  such  as  a  ganger  of 
oils;°'^  nor  can  the  commissions  of  an  executor  be  attached, 
either  in  his  own  hands,  or  in  those  of  his  co-executors.^"*  But 
money  due  to  the  proprietor  of  a  private  school,  for  tuition,  is 
neither  wages  nor  salary,  and,  therefore,  may  be  attached  in  the 
hands  of  his  debtors.®'^ 

The  act  of  1845  provides  that  the  wages  of  any  laborer,  or  the 
salary  of  any  person  in  public  or  private  employment,  shall  not 
be  liable  to  attachment  in  the  hands  of  the  employer.""^     This 

62s    Bradley  v.  Prendegast,  2  Del.  527. 

626  Pennsylvania  Coal  Co.  v.  Costello,  33  Pa.  241. 

627  Smith  V.  Brooke,  49  Pa.  147.  And  see  Faunce  v.  Lesley,  6 
Pa.  121. 

628  Heebner  v.  Chave,  S  Pa.  115. 

629  Myers  v.  Lackawanna  &  Bloomsburg  Railroad  Co.,  2  Luz  L,. 
R.  239. 

630  Catlin  V.  Ensign,  29  Pa.  264. 

631  Rundle  v.  Scheetz,  2  Miles  330. 

632  Simons  v.  Whartenaby,  2  Clark  438. 

633  Hutchinson  v.  Gormley,  48  Pa.  270. 

634  Adams'  Appeal,  47  Pa.  94;  Taylor's  Estate,  5  Phila.  218. 
63s    Schwaake  v.  Langton,  6  W.  N.  C.  124. 

636  April  IS,  §S,  P.  L.  459,  4  Purd.  §30,  p.  S0S3 ;  Hamberger  v.  Marcus, 
IS7  Pa.  133;  Heeber  v.  Chave,  5  Pa.  iiS;  Commonwealth  v.  Stambaugh, 
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act  includes  a  salesman's  commission,  or  share  of  the  profits  on 
sales  given  to  him  by  his  employer  as  his  compensation  for 
making  sales,  but  if  he  employs  others  and  pays  them  to  sell,  so 
much  of  his  commission  as  consists  of  profit  made  thereby  is 
liable  to  attachment.^^'  A  claim  for  wages  exempt  by  this  law 
from  attachment  does  not  lose  its  character  as  a  wage  claim  by 
reducing  it  to  a  judgment.*'*  Nor  can  a  laborer  waive  the  pro- 
tection thus  afforded  him  by  any  agreement,  and  thereby  subject 
his  employer  to  the  annoyance  and  expense  of  attachments."'^ 
189.    Wages  of  non-resident  debtor. 

The  wages  of  a  nonresident  debtor  are  not  liable  to  an  attach- 
ment execution.**"  A  creditor  collected  the  wages  due  his 
debtor  in  West  Virginia.  The  debtor  brought  a  suit  in  Penn- 
sylvania against  his  creditor,  and  recovered  a  judgment  for  the 
amount  of  his  wages.  The  creditor  then  transferred  to  his  wife 
a  judgment  note  which  he  held  against  the  debtor,  on  which  she 
entered  judgment  in  this  state,  and  issued  an  attachment  execu- 
tion for  the  purpose  of  appropriating  it.  The  attachment  was 
quashed.**^  A  due  bill  given  for  wages  cannot  be  attached, 
though  assigned  to  a  third  person,  for  the  debt  is  entitled  to  the 
same  protection  as  the  wages  fund  f*^  nor  can  a  due  bill  payable 
in  board  be  attached  for  it  is  not  a  debt  due  in  presenti.**' 

igo.    Pension  money. 

Pension  money  received  from  the  general  government  is  not 
attachable  while  in  the  possession  of  a  bank  or  banker,***  but  may 
be  attached  if  in  the  possession  of  a  third  person  for  safe  keep- 
ing,''*°  and  also  property  purchased  with  it.***    Again,  an  attach- 

22  Super.  Ct.  386;  Carey  v.  Lameroux,  22  Super.  Ct.  560;  Morris  Co.  v. 
Rossiter,  30  Super.  Ct.  23. 

637  O'Neill  &  Co.  V.  Beasley,  17  Dist.  153. 

638  Malloy  V.  McCollum,  18  Dist.  672. 

639  Little  V.  Balliette,  9  Super.  Ct.  411;  Knerr  v.  Hoffman,  65  Pa. 
126;  Fermstone  v.  Mack,  49  Pa.  387. 

640  Matson  v.  Bryan,  26  W.  N.  C.  248. 

641  Steel  V.  McKerrihan,  172  Pa.  280.  See  also  Galbraith  v.  Rutter,  2 
Blair  79. 

642  Kintoner  v.  Phillips,  i  Kulp  282. 

643  Peebles  v.  Meeds,  96  Pa.  150. 

644  Reiff  V.  Mack,  160  Pa.  265;  Holmes  v.  Tallada,  125  Pa.  133,  135; 
Moore  v.  March,  16  W.  N.  C.  239;  Clark  v.  Ingraham,  38  L.  I.  393. 

645  Rozelle  v.  Rhodes,  116  Pa.  129. 

646  HadsoU  V.  Clark,  2  Chester  492. 
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ment  execution  will  not  lie  against  the  proceeds  of  a  pension 
check  which  were  received  by  a  bank  in  the  way  of  collection  and 
credited  to  the  depositor.^*' 

igi.    Of  the  garnishee,  (v) 
a.    Who  should  be. 

In  general,  the  party  owing  the  debt  which  is  attached,  and  not 
his  agent,  must  be  made  garnishee.***  In  case  of  an  assignment 
of  assets  by  a  debtor,  the  assignee  must  be  made  garnishee  ;"*'  as, 
where  property  is  in  the  hands  of  an  assignee  for  the  benefit  of 
creditors,  under  a  void  assignment;*'"  or  one  that  has  become 
void,  for  want  of  being  recorded  within  thirty  days  f^^  so,  where 
a  stock  of  goods  has  been  sold  in  fraud  of  creditors,  and  the 
fraudulent  vendee  has  sold  part,  and  has  the  rest  on  hand.*''' 
A  person  who  is  not  the  debtor,  but  merely  holds  the  evidences  of 
a  debt,  should  not  be  made  garnishee  ;*'^  but  he  will  be  a  debtor, 
who  has  rendered  himself  liable  as  such,  by  a  want  of  fidelity  or 
diligence  in  dealing  with  or  collecting  the  debt.*'*  And  where  the 
debt  has  been  actually  or  constructively  collected,  by  him  who  has 
the  means  of  enforcing  its  payment,  there  is  no  reason  why  he 
should  not  be  compelled  to  pay  it  over  to  the  creditor  of  the 
party  to  whom  it  belongs,  in  point  of  fact,  or  by  legal  intend- 
ment.*" So,  money  in  the  hands  of  an  attorney-at-law  may  be 
attached  by  a  creditor  of  his  client  ;*^*  and  a  surplus  in  the  hands 
of  the  sheriff,  arising  from  an  execution  against  the  debtor;*'^ 
and  so,  also,  the  interest  of  a  fund,  which  is  payable  to  a  legatee 

V  8  Vale  23673. 

647  Reiff  V.  Mack,  160  Pa.  265. 

Contra — Minnick  v.  McDonald,  i  C.  C.  191 ;  Murray  v.  Rhoads,  14 
Dist.  433. 

648  Gilmore  v.  Carnohan,  8i  Pa.  217;  Fourth  St.  Nat.  Bank's  Ap- 
peal, 123  Pa.  473;  Rundle  v.  Scheetz,  2  Miles  330. 

649  See  Neff  v.  Love,  2  Miles  128. 

650  Driesbach  v.  Becker,  34  Pa.  152. 

651  Stewart  v.  McMinn,  S  W.  &  S.  100;  Ashton  v.  Mann,  3  Phila. 
215.  But  the  assignment  is  protected  as  to  moneys  collected  and  actually 
paid  over  under  the  assignment.    Ibid. 

652  French  v.  Breidleman,  2  Grant  319. 

653  Gilmore  v.  Adams,  i  W.  N.  C.  76.  But  see  act  13  June,  1874,  P. 
h.  28s,  2  Pui-d.  §7,  p.  395. 

654  Raiguel  v.  McConnell,  25  Pa.  362. 

655  Robinett  v.  Donnelly,  S  Phila.  361. 

656  Riley  v.  Hirst,  2  Pa.  346. 

657  Herron's  Appeal,  29  Pa.  240. 
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for  life,  may  be  attached  for  his  debt,  in  the  hands  of  the  trus- 
tee.*"^ In  the  case  of  an  attachment  of  a  legacy  or  distributive 
share,  the  executor  may  be  made  garnishee,  or  his  agent,  who 
has  sold  the  land,  and  has  the  fund  in  his  hands.*''  When  a 
judgment  is  attached,  the  defendant  is  made  garnishee,  and  if 
execution  has  been  sued  out,  the  officer  should  be  notified  of 
the  attachment  ;°*°  and  if  a  debt  in  suit  be  attached,  the  defendant 
is  made  garnishee ;  and  the  attaching  creditor,  if  the  claim  be  es- 
tablished, may  prosecute  it  to  execution,  by  marking  the  action  to 
his  use.°°^  Funds  in  the  hands  of  an  assignee  in  bankruptcy 
cannot  be  attached  ;°^^  nor  can  the  moneys  of  a  railroad  com- 
pany be  attached  in  the  hands  of  its  ticket  agents — they  are  mere 
servants;"*^  but  the  funds  of  an  insolvent  improvement  company 
may  be  attached  in  the  hands  of  its  treasurer.***  A  partner  also 
may  be  garnisheed  and  thereby  may  be  held  all  debts  due  to  the 
defendant  by  the  partnership.**' 

b.    Corporations. 

A  private  corporation  may  be  made  a  garnishee,  even  though 
chartered  under  the  laws  of  another  state  ;**^  also  a  national  bank 
or  its  receiver;**^  but  not  a  federal  officer;**'  nor  a  federal  as- 

658  Park  V.  Matthews,  36  Pa.  28;  Girard  Life  Ins.  Co.  v.  Chambers, 
46  Pa.  485;  Kinney  v.  Hemphill,  2  W.  N.  C.  323.  Otherwise,  if  payable 
only  at  the  discretion  of  the  trustee.    Keyser  v.  Mitchell,  67  Pa.  473. 

659  Gochenaur  v.  Hostetter,  18  Pa.  414. 

660  See  Winternitz's  Appeal,  40  Pa.  490.  A  judgment  may  be  at- 
tached in  the  hands  of  a  fraudulent  assignee  thereof.  Robinett  v.  Don- 
nelly, S  Phila.  361. 

661  Sweeny  v.  Allen,  i  Pa.  380. 

662  Lloyd  V.  Brisben,  i  W.  N.  C.  230. 

663  Fowler  v.  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Co.,  35 
Pa.  22;  s.  p.  State  Fire  &  Marine  Insurance  Co.  v.  The  Oglesby,  I  Pears. 
152;  Muhlenberg  v.  Eiler,  i  Leg.  Chron.  248;  First  Nat.  Bank  of  John- 
son V.  Bristol  Iron  &  Steel  Co.,  12  C.  C.  176;  Muhlenberg  v.  Eppler, 
2  Wood.  17.  See  also  Hays  v.  Lycoming  Fire  Ins.  Co.,  98  Pa.  184;  Frank 
V.  Polytechnic  College,  2  W.  N.  C.  244. 

664  Reed  v.  Penrose,  36  Pa.  214;  Fox  v.  Reed,  3  Grant  81. 
66s    Judge  V.  Reinhart,  3  Dist.  202. 

667  Fithian  v.  New  York  &  Erie  R.  Co.,  31  Pa.  114;  Barr  v.  King, 
96  Pa.  498;  Kennedy  v.  Agricultural  Ins.  Co.,  165  Pa.  179.  But  not  if 
its  officers  only  live  here.  Sheehan  v.  Frederick,  2  York  10.  See  act 
June  13,  1836,  P.  L.  580,  2  Purd.  §3,  p.  1715. 

668  Commonwealth  v.  National  Bank,  198  Pa.  249;  Commonwealth 
V.  Long,  42  W.  N.  C.  199 ;  Conway  v.  Schall,  42  W.  N.  C.  328. 

669  Raub  V.  Seaman,  S  Kulp  398. 
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signee  in  bankruptcy ;°'°  nor  the  loan  agent  of  the  state,"^^  nor 
other  officer ;  nor  a  municipal  corporation,"^'  county  commission- 
er,"'* nor  funds  in  the  possession  of  a  court  officer ;"'°  nor  a 
warden  of  a  penitentiary ;"'"  nor  a  borough  f"  nor  a  township ;°" 
nor  a  school  board."'*  But  a  trustee  appointed  by  the  orphans' 
court  to  make  a  sale  in  partition  is  not  a  public  officer,  and  he 
may  be  garnisheed  for  the  interest  of  a  party  in  the  proceeds."*" 

c.  Bailees,  trustees,  etc. 

Passing  to  individuals  a  mere  custodian  of  a  chose  in  action 
cannot  be  made  a  garnishee,  nor  a  person  holding  mortgage 
papers  which  have  been  deposited  with  him  by  the  mortgagee  as 
security  for  a  debt,  for  the  proper  method  to  attach  a  mortgage 
is  to  bring  in  the  mortgagor  as  garnishee  ;"*^  nor  an  administrator 
unless  authorized  by  statute;"*^  nor  a  trustee  for  part  of  a  fund 
awarded  to  an  attorney  for  the  defendant."*^ 

d.  Judgment. 

When  the  assignee  of  a  firm  is  the  garnishee  in  an  attachment, 
judgment  will  not  be  entered  against  him  where  the  assignment 
was  made  previous  to  the  issuing  of  the  attachment."**  Stock  in 
the  garnishee's  possession  will  be  bound  by  the  service  of  a  writ 

670    Davies  v.  Gallagher,  16  W.  N.  C.  147. 

672  Morrell  v.  Bank  of  Pennsylvania,  2  Phila.  6l. 

673  Erie  V.  Knapp,  29  Pa.  173 ;  Greer  v.  Romley,  i  Pitts,  i ;  Phila. 
Granite  Co.  v.  Douglass,  14  C.  C.  234;  Pettebone  v.  Beardslee,  i  Kulp 
190;  Von  Volkenburgh  v.  Earley,  i  Kulp  216;  Rundle  v.  Scheetz,  4  Miles 
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of  attachment  execution,  even  though  the  defendant  is  not  served 
with  the  writ  until  after  an  assignment  by  him  of  the  stock  to  the 
garnishee.**^  When  the  defendant  in  an  attachment  execution  is 
a  judgment  creditor  of  the  garnishee,  the  attachment  operates  to 
transfer  the  judgment  by  law  to  the  attachment  plaintiff,  and  the 
latter  possesses  all  the  rights  of  the  defendant  in  the  execution 
as  against  the  garnishee.^**  Where  a  judgment  owned  by  a 
debtor  is  attached  by  his  creditor  and  judgment  is  obtained 
against  the  garnishee  the  creditor  cannot  afterwards,  without 
having  proceeded  on  his  judgment  against  the  garnishee,  and 
without  having  obtained  a  special  order  of  court,  mark  the  judg- 
ment in  favor  of  his  debtor  to  his  own  use  and  issue  a  scire  facias 
thereon  to  revive  it.**^  Lastly,  when  judgment  has  been  entered 
against  a  garnishee  on  his  answers  in  which  he  admits  that  there 
.were  funds  of  the  defendant  in  his  possession,  he  cannot  there- 
after set  up  a  prior  assignment  of  the  funds  to  himself.**'  Should 
the  service  on  the  garnishee  be  irregular,  the  defendant  may 
appear  and  have  it  set  aside.**^  When  an  attachment  is  founded 
on  a  void  judgment,  the  defendant  is  entitled  to  appear  and  show 
the  invalidity  of  the  judgment,  and  can  thus  prevent  the  entry  of. 
the  judgment  against  the  garnishee.*'"  And  when  a  plea  is  filed 
by  the  defendant  alleging  "that  the  money  due  him  by  the  gar- 
nishee is  for  wages,"  the  plaintiff  is  not  entitled  to  an  issue,  but 
must  reply  to  the  plea.*°^  In  such  a  case  judgment  cannot  be 
entered  against  the  garnishee  generally  on  his  answers.*'^  But 
the  defendant  cannot  prevent  the  entry  of  judgment  against  the 
garnishee  for  want  of  appearance,*'^  or  contradict  the  garnishee's 
answers  and  prevent  the  entry  of  judgment  on  them.*"  A  de- 
fendant cannot,  therefore,  appeal  from  the  entry  of  judgment 
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against  the  garnishee  on  his  answers."^^  But  where  an  attach- 
ment execution  has  been  served  on  both  the  defendant  and  the 
garnishee,  and  both  appear,  and  judgment  has  been  entered 
against  the  garnishee  on  answers  that  have  been  deemed  suffi- 
cient, the  defendant  may  maintain  an  appeal  from  the  judg- 
ment, although  he  filed  no  plea  eo  nomine,  but  simply  a  petition 
asking  the  dissolution  of  the  attachment  on  the  ground  that  the 
money  covered  by  the  attachment  did  not  belong  to  him,  but  to 
others.*^" 

Judgment  may  be  properly  entered  for  the  garnishee  if  money 
was  only  temporarily  in  his  hands  with  which  he  had  parted  prior 
to  the  attachment.""'  And  this  rule  may  be  applied  to  a  garnishee 
who  parts  with  the  money  to  prevent  an  attachment."''^  Likewise 
if  an  attachment  execution  is  served  on  a  tenant  as  garnishee 
and  at  the  time  of  service  nothing  was  done  to  the  landlord  and 
during  the  pendency  of  the  attachment  the  premises  are  rented 
for  another  year,  the  term  having  ended  on  payment  of  rent  in 
advance,  the  attachment  does  not  bind  the  "rent  for  the  new 
term.""^  But  an  attachment  execution  does  bind  funds  which 
come  into  the  garnishee's  hands  after  his  answers  to  interroga- 
tories if  there  is  no  plea  of  "no  goods.""" 

e.  When  funds  may  be  paid  into  court. 

If  there  are  several  adverse  claimants  to  the  attached  fund, 
the  garnishee  may  relieve  himself  from  liability  for  interest  by 
paying  the  fund  into  court. '"^  By  doing  so  he  has  a  good  de- 
fense to  a  suit  against  him,'°^  and  is  relieved  from  further  re- 
sponsibility.'"^ 

f.  Liability  in  cases  of  exempted  property. 

If  the  defendant  in  an  execution  request  the  sheriff  to  sell  the 
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goods  exempted  by  law,  the  proceeds  may  be  attached  by  the 
sheriif.'"*  But  the  defendant's  claim  of  exemption  does  not  con- 
clude the  garnishee  who  claims  to  owe  him  only  as  agent.""  If 
the  answers  of  the  garnishee  admits  less  than  $300  in  his  hands 
and  set  up  a  valid  claim  of  exemption  by  the  defendant,  judg- 
ment will  not  be  entered  against  the  garnishee. '"^  Again,  if  the 
defendant  properly  claims  his  exemption  and  the  garnishees  be 
numerous  and  the  amounts  small,  the  sheriff,  after  execution 
against  the  garnishees,  must  set  apart  to  the  defendant  such  of 
the  claims  as  he  may  elect  to  retain.'"'  The  debtor  must  make 
his  claim  for  the  exemption,  after  an  attachment  execution  has 
been  served  on  him,  during  the  term  to  which  the  writ  is  return- 
able.'"* But  the  exemption  may  be  claimed  on  the  return  day,'"" 
a  year's  delay,  however,  is  regarded  as  a  waiver.'^"  It  has  also 
been  held  that  an  exemption  claim  made  on  the  same  day  that  in- 
terrogatories are  answered  by  the  garnishee  is  in  time.'^^  Again, 
if  an  attachment  execution  is  not  served  on  the  defendant  and  he 
has  no  knowledge  of  the  proceedings,  he  is  not  deprived  of  his 
exemption  by  his  failure  to  file  his  claim  for  eight  months  after 
the  issuing  of  the  writ.'^^ 

If  a  defendant  in  an  attachment  execution  appears  at  the  hear- 
ing before  a  justice  and  claims  the  benefit  of  the  exemption  law 
and  the  justice  disallows  the  claim  and  enters  judgment  against 
the  garnishee,  from  which  the  defendant  takes  no  appeal,  he  can- 
not afterwards  question  the  validity  of  the  judgment  by  a  rule 
to  show  cause  why  the  money  paid  into  court  by  the  garnishee 
should  not  be  withdrawn  by  the  defendant.'^^ 

With  respect  to  the  mode  of  making  the  claim,  it  has  been 
held  that  an  oral  claim  to  the  garnishee  without  notice  to  the  of- 
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ficer  serving  the  writ  is  not  sufficient.^"  And  if  the  defendant 
pleads  his  exemption  and  the  plaintiff's  replication  sets  forth  a 
former  allowance  the  defendant  should  rejoin,  he  cannot 
demur.'"  Lastly  when  there  is  a  valid  claim  for  the  defendant's 
exemption,  if  the  debt  in  the  garnishee's  possession  is  less  than 
$300  the  plaintiff  is  liable  for  all  costs  including  allowances  to 
garnishees  for  counsel  fees.'^® 

192.    Effect  of  attachment,  (w) 

Where  an  attachment  lies,  and  is  duly  served,  it  puts  the  at- 
taching creditor  in  the  same  relation  to  the  garnishee  as  was  oc- 
cupied by  the  defendant,  before  the  attachment  was  laid.'^'  It 
interferes  in  no  way  with  any  right  of  the  garnishee,  but  leaves 
to  him  all  the  rights  of  set  off,  defalcation  or  defense,  incident 
to  the  relations  existing  between  him  and  the  defendant,  at  the 
time  of  the  service;'^*  the  attaching  creditor  stands  in  the  shoes 
of  the  defendant,  and  any  equities  that  could  be  set  up  against 
the  latter  are  equally  available  against  the  former  ;'^°  if  the  claim 
attached  be  satisfied  as  against  the  defendant,  the  attaching  cred- 
itor can  obtain  no  higher  right. '^°  And  the  garnishee  may  set 
off  an  equitable  demand  against  the  defendant  ;'^^  he  is  only  lia- 
ble for  the  net  balance  in  his  hands,  deducting  payments  made  for 
the  debtor,  and  liabilities  incurred  for  him  -p^  and  where  the  de- 
fendants are  members  of  the  garnishee's  firm,  the  latter  are  not 
chargeable  with  outstanding  claims  uncollected,  unless  received 
as  money.'^'  The  attachment  is,  in  effect,  an  equitable  assign- 
ment of  the  thing  attached — a  substitution  of  the  plaintiff  for 
the  defendant,  to  the  latter's  rights  against  the  garnishee;'^*  and 
in  case  of  a  debt,  as  in  other  assignments,  carries  with  it  the  right 
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to  use  all  securities  for  the  recovery  of  the  debt ;  therefore,  where 
a  judgment  is  attached,  the  plaintiff  may  claim,  under  such  judg- 
ment, the  proceeds  of  the  sale  of  the  real  estate  of  the  debtor 
therein.''^' 

A  legacy  cannot  be  awarded  to  an  attaching  creditor  while  the 
attachment  suit  is  pending  and  undetermined,  the  amount  must 
be  retained.''^"  Nor  will  a  voluntary  plea  by  a  garnishee  deprive 
the  plaintiff  of  any  moneys  coming  into  the  garnishee's  posses- 
sion after  service  of  the  writ,  and  before  it  is  dissolved  or  other- 
wise determined.'^'  And  when  money  is  paid  into  the  orphans' 
court  and  an  attachment  against  one  of  the  claimants  of  the  fund 
is  served  on  the  executor,  the  court  will  suspend  the  distribution 
until  the  determination  of  the  attachment  suit.'^*  The  attach- 
ment of  a  debt  will  not  prevent  judgment  therefor  in  a  pending 
suit.'^'  Nor  will  a  stay  of  proceedings,  pending  a  motion  to  set 
aside  the  judgment,  affect  an  attachment  previously  served.''" 
When  a  bank  deposit  in  the  defendant's  name  is  attached,  neither 
the  bank  nor  the  defendant  can  defeat  the  attachment  by  setting 
up  the  title  of  a  third  person  thereto  who  disclaims  the  owner- 
ship.'^^  An  assignment  of  a  book  account  for  a  valuable  con- 
sideration before  the  assignor's  insolvency  is  valid,  and  the  as- 
signee's title  is  good  against  a  subsequent  attaching  creditor.''^ 

For  most  purposes  an  attaching  creditor  stands  in  the  same 
position  as  his  debtor  and  acquires  only  such  rights  as  he  had."' 
Attaching  creditors  of  a  corporation  also  stand  in  the  same  posi- 
tion as  their  judgment  debtor  with  respect  to  the  fund."*  And 
when  stock  attached  is  in  another  name  than  that  of  the  defend- 
ant the  plaintiff's  failure  to  file  the  affidavit  and  recognizance  re- 
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quired  by  the  act  of   1836/'^  before  the  attachment  issues  is 
waived  by  the  defendant  on  filing  a  plea  of  nulla  bona.''' 

193.    Creates  an  equitable  assignment. 

The  service  of  an  attachment  execution  creates  an  equitable 
assignment  of  the  thing  attached.''^'  One,  therefore,  who  at- 
taches notes  in  the  indorsee's  possession  acquires  only  the  rights 
of  his  debtor,  the  indorser,  in  the  notes ;  he  does  not  acquire  the 
equities  which  may  exist  in  the  indorsee.'^'  The  effects  or  credits 
of  the  defendant  in  the  garnishee's  possession  are  bound  by  a  lien 
in  favor  of  the  attaching  creditor  which  the  defendant's  subse- 
quent death  will  not  disturb  so  as  to  deprive  the  plaintiff  of  his 
right  to  have  judgment.''^'  An  attachment  execution  served  on 
A,  who  is  executor  for  B,  will  not  bind  property  in  his  hands 
as  executor  for  C'^"  And  an  attachment  of  goods  belonging  to 
a  copartnership  by  a  creditor  of  one  of  the  partners  is  not  valid 
against  a  subsequent  attachment  of  the  same  goods  by  a  partner- 
ship creditor.'^^  But  an  attachment  against  a  party  in  his  own 
name  will  bind  funds  held  by  him  as  administrator  of  an  estate 
in  which  the  defendant  has  an  interest.'^^  And  an  attachment 
execution  served  on  a  person  as  garnishee  binds  not  only  the 
moneys  due  the  defendant  by  him,  but  also  moneys  due  by  a 
partnership  of  which  he  is  a  member.'*^  The  lien  of  an  attach- 
ment execution  does  not  cease  with  the  lien  of  the  judgment,  but 
its  abandonment  may  be  presumed  from  the  issuing  of  a  second 
original  attachment.''**  An  attachment  execution  served  on  a 
garnishee  in  Pennsylvania  cannot  bind  the  defendant's  goods  in 
the  possession  of  a  garnishee  in  another  state,  but  it  will,  if  the 
goods  have  been  sold,  bind  the  proceeds  in  the  garnishee's  pos- 
session.'*^    Finally,  interest  accruing  before  and  after  service  of 
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an  attachment  execution,  though  payable  at  a  subsequent  date, 
is  bound  by  the  attachment.^" 

194.    Operates  from  service  of  writ. 

From  the  time  of  the  service  of  the  writ,  all  debts,  and  all 
deposits  of  money,  and  all  other  effects  belonging  or  due  to  the 
defendant  by  the  garnishee,  are  bound  by  it  in  the  garnishee's 
hands,  as  in  the  case  of  foreign  attachment.'*'  It  binds  money 
belonging  to  defendant,  which  came  into  the  hands  of  the  gar- 
nishee after  the  service  of  the  writ;'**  and  this,  although  the 
defendant,  depositing  money  with  the  garnishee  in  his  own 
name,  was,  in  fact,  an  agent  for  others. '*°  So,  it  will  hold  rent 
becoming  due  from  the  tenant  garnishee,  after  service  of  the  at- 
tachment ;'^"  otherwise,  if  the  reversion  be  severed  from  the  rent, 
before  the  latter  becomes  due,  by  operation  of  law ;  as,  by  an  as- 
signment in  bankruptcy.'^^  The  attachment  binds  funds  which 
come  into  the  hands  of  the  garnishee,  after  answers  to  inter- 
rogatories, unless  accompanied  by  a  plea  of  nulla  bona;"^  and,  it 
seems,  even  funds  which  the  garnishee  admits  to  have  come  into 
his  hands,  after  nulla  bona  pleaded  ;'^^  but  he  cannot  be  com- 
pelled to  answer  with  regard  to  an  indebtedness  which  occurred 
after  plea  filed.'°*  The  effect  of  the  attachment,  as  a  lien  on  the 
fund  must  be  determined  by  the  court  which  first  obtained  cog- 
nizance of  the  cause,  and  not  by  that  out  of  which  the  attach- 
ment issues."'  If  a  claim  in  suit  be  attached,  and  without  plead- 
ing the  attachment,  the  defendant  confess  judgment  for  a  cer- 
tain sum,  by  way  of  compromise,  it  is  not  subject  to  the  attach- 
ment."^ 
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748  Sheetz  V.  Hobensack,  20  Pa.  412;  Mahon  v.  Kunkle,  S"  Pa.  216. 

749  Jackson  v.  Bank  of  the  United  States,  10  Pa.  61 ;  Paxon  v.  San- 
derson, 3  Phila.  303.  Otherwise,  if  a  collecting  agent  open  a  bank  ac- 
count in  his  own  name  as  "agent"  and  such  account  be  exclusively  an 
agency  one  without  any  admixture  of  his  own  funds.  Jones  v.  Bank  of 
the  Northern  Liberties,  44  Pa.  253. 

750  Derham  v.  Berry,  S  Phila.  475. 

751  Evans  v.  Hamrick,  61  Pa.  ig. 

752  Benners  v.  Buckingham,  5  Phila.  68. 

753  Mullen  v.  Maguire,  i  W.  N.  C.  577- 

754  Mullen  v.  Maguire,  i  W.  N.  C.  331. 

755  Atkinson  v.  Hines,  5  Phila.  16. 

756  Hunter's  Appeal,  72  Pa.  343. 
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The  lien  of  an  attachment  execution  dates  only  from  the 
service  of  the  writ.'^^  It  binds  all  moneys  which  may  come  into 
the  garnishee's  possession  from  the  date  of  service  until  judg- 
ment/^' even  though  the  writ  is  not  served  on  the  defendant  until 
after  an  assignment  by  him  to  the  garnishee  of  the  stock  at- 
tached."" Funds  also  are  covered  which  subsequently  come  into 
the  hands  of  the  garnishee  at  any  time  before  making  plea.'^" 
An  attachment  of  rent  binds  that  which  subsequently  accrues 
as  against  a  subsequent  assignee  of  the  lessor.'®^  The  defendant's 
subsequent  earnings  are  not  bound  by  an  attachment.^*^  An 
attachment  against  a  mutual  insurance  company,  served  on  its 
members  as  garnishees,  binds  not  only  existing,  but  future  as- 
sessments.''^^  An  attachment  against  the  defendant's  distribu- 
tive share  of  a  decedent's  estate,  served  on  the  administrator, 
does  not  bind  the  defendant's  interest  in  the  real  estate 
descended.''** 

As  between  an  attachment  and  an  assignment  for  the  benefit 
of  creditors  executed  on  the  same  day,  if  there  be  no  proof  as 
to  which  was  actually  prior  in  date  the  attachment  is  entitled  to 
priority.'®'  And  an  attachment  execution  will  prevail  over  a 
subsequent  assignment  although  it  does  not  designate  the  capac- 
ity in  which  the  garnishee  holds  the  property.'*®  Nor  will  the 
defendant's  assignment  of  his  claim  avail  against  a  previous 
attachment;'®'  nor  can  creditors  obtain  a  lien  by  issuing  execu- 
tion after  an  assignment  for  the  benefit  of  creditors.'®* 

757  Rutter  v.  Ely,  4  Kulp  348;  Underhill  v.  McManus,  4  Dist.  404; 
Spring  City  Nat.  Bank  v.  Pottstown  Bank,  il  Montg.  64;  Peterson  v. 
Russell,  43  W.  N.  C.  396. 

758  Rutter  v.  Ely,  4  Kulp  348. 

759  Spring  City  Nat.  Bank  v.  Pottstown  Bank,  11  Montg.  64. 

760  Griffith  V.  Gillardon,  i  Chester  194. 

761  Wells  V.  Tuck,  i  Kulp  154. 

762  Tracy  v.  Bridges,  2  Miles  352. 

763  Hays  V.  Lycoming  Fire  Ins.  Co.,  99  Pa.  621. 

764  Roth's  Appeal,  94  Pa.  186.  See  Detwiler  v.  Grubb,  i  Chester 
272. 

76s  Smethhurst  v.  Oppenheimer,  7  W.  N.  C.  146;  Malvin  v.  Sweitzer, 
I  Kulp  5. 

766  Brunswick-Balke  Co.  v.  Brown,  4  C.  C.  485. 

767  Stover  V.  Stover,  3  Del.  290. 

768  Trubys  Appeal,  43  L.  I.  252. 
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195.  Suspends  running  of  interest,  (x) 

A  foreign  attachment  suspends  the  interest  on  so  much  of 
the  debt  attached  as  will  be  required  to  satisfy  the  plaintiff's 
demand ;'°°  and  an  attachment-execution  has  the  same  effect;''" 
unless  there  be  fraud  or  collusion  on  the  part  of  the  defendant 
or  wilful  delay  on  the  part  of  the  garnishee;''^  and  this,  though 
the  debt  attached  was  a  note  not  in  the  name  of  the  defendant 
in  the  attachment.'"^  The  garnishee  may  however  render  himself 
liable  for  interest  by  his  conduct  in  causing  unreasonable  delay 
and  useless  litigation.''' 

196.  Garnishee  must  retain  property,  (y) 

The  garnishee  must  retain  possession  of  the  thing  attached 
until  the  attachment  is  determined;"*  if  the  holder  negotiate  a 
note  attached  in  his  hands  as  garnishee  it  is  a  fraud  upon  the 
law  and  the  court  from  which  the  attachment  issued  may  require 
the  instrument  to  be  placed  in  such  custody  as  will  prevent  its 
improper  transfer,  taking  care  that  payment  be  demanded  at 
maturity  and,  if  necessary,  proper  notice  be  given  to  indorsers, 
the  money,  if  paid,  to  be  in  the  place  of  the  note  to  abide  the 
event  of  the  suit;  but  if  the  note  be  improperly  transferred 
before  maturity  and  come  into  the  hands  of  a  bona  fide  holder 
for  value  without  actual  notice  of  the  attachment,  the  attachment 
will  not  avail  against  him."^  Where  a  debt  is  attached  the  gar- 
nishee is  restrained  from  paying  over  the  money  either  to  his 
individual  creditor  or  to  the  attaching  creditor  until  the  attach- 
ment is  disposed  of  and  then  only  according  to  the  result  of  such 

X  I  Vale  2140. 

y  4  Vale  10332. 

"jf:^  Mackey  v.  Hodgson,  9  Pa.  468;  Barnes  v.  Bamberger,  ig6  Pa. 
123;  Jones  V.  Manuf.  Nat.  Bank,  99  Pa.  317,  revg.  15  Phila.  156;  Fitz- 
gerald V.  Caldwell,  2  Dall.  215. 

770  Irwin  V.  Pittsburg  &  Connellsville  Railroad  Co.,  43  Pa.  448; 
Allegheny  Savings  Bank  v.  Meyer,  S9  Pa.  361. 

771  Jackson  v.  Lloyd,  44  Pa.  82;  Rushton  v.  Rowe,  64  Pa.  63. 

772  Jackson  v.  Lloyd,  44  Pa.  82. 

773  Jones  V.  Manuf.  Nat.  Bank,  99  Pa.  317;  Rushton  v.  Rowe,  64 
Pa.  63. 

774  Bremer  v.  Mohn,  169  Pa.  91. 

775  Kieffer  v.  Ehler,  18  Pa.  388.  In  such  case,  however,  it  requires  but 
slight  evidence  of  suspicion  to  put  the  holder  on  proof  of  bona  fides. 
Hill  V.  Kroft,  29  Pa.  186. 
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disposal  f'  so  where  a  judgment  is  attached  by  a  creditor  of  the 
plaintiff  proceedings  upon  it  will  be  stayed.'''  And  where  the 
garnishee  suggests  an  assignment  of  the  debt  and  the  assignees 
being  summoned  assert  their  claim  against  the  attachment  the 
case  becomes  an  interpleader,  the  issue  of  which  the  garnishee  is 
bound  to  await  before  paying  the  money ;  and  he  is  not  in  fault 
in  not  paying  the  fund  into  court  when  he  had  not  been  ruled  to 
do  so  by  the  assignees."* 

197.    Prosecution   of  attachment   execution   against   garnishee   does 
not  satisfy  debt. 

Where  a  policy  of  insurance  against  fire  contains  a  clause  that 
no  suit  shall  be  maintained  thereon  unless  brought  within  six 
months  after  the  loss,  service  of  an  attachment  on  the  insurance 
company  before  the  expiration  of  the  six  months  does  not  excuse 
the  failure  to  bring  suit;  but  it  does  not  follow  that  the  failure 
to  sue  will  bar  a  recovery  under  the  attachment. "°  An  attach- 
ment execution  prosecuted  to  judgment  against  the  garnishee  is 
not  satisfaction  of  the  debt  either  in  favor  of  the  debtor  or  a 
subsequent  judgment  creditor;'*"  and  a  judgment  in  favor  of 
the  garnishee  is  no  bar  to  a  subsequent  action  by  the  defendant 
against  him;'*^  the  defendant  as  to  his  rights  against  the  garni- 
shee being  excluded  from  participation  in  the  trial  of  the  attach- 
ment suit  cannot  be  precluded  by  the  judgment  therein.'*^ 

igS.    Attaching  creditor  acquires  no  claim  against  garnishee  superior 
to  that  of  debtor. 

Where  there  are  two  debts  due  from  the  garnishee  only  one 

776  Ege  V.  Koontz,  3  Pa.  109. 

777  Paxson  V.  Sanderson,  3  Phila.  303;  Daly  v.  Derringer,   i   Phila. 

324- 

778  Irwin  V.  Pittsburg  &  Connellsville  Railroad  Co.,  43  Pa.  488. 

779  Schroeder  v.  Keystone  Insurance  Co.,  2  Phila.  286. 

780  Campbell's  Appeal,  32  Pa.  88;  Glenn  v.  Davis,  2  Grant  153. 

781  Ruflf  V.  Ruff,  8s  Pa.  333. 

782  Anderson  v.  Young,  21  Pa.  443.  But  the  decision  of  a  court 
of  another  state  against  the  garnishee  who  pays  under  the  judgment  will 
not  protect  him  against  a  bona  fide  assignee  of  the  claim  in  this  state. 
Noble  V.  Thompson  Oil  Co.,  79  Pa.  354.  This  case,  however,  appears  to 
have  been  decided  on  the  ground  of  collusion,  the  garnishee  having 
omitted  to  set  up  the  assignment  which  was  known  to  him.  If  the 
garnishee,  without  notice  of  an  assignment  of  the  claim,  pay  the  judg- 
ment against  him,  this  has  been  held  to  be  a  legal  discharge  of  the  origi- 
nal defendant.    Bishel  v.  Echert,  3  Leg.  Opin.  375. 
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of  which  is  attachable  and  payments  have  been  made  on  account 
without  appropriation  by  the  parties,  the  law  will,  for  the  benefit 
of  the  attaching  creditor,  appropriate  such  payments  to  the  debt 
which  is  not  attachable.**'  But  the  attaching  creditor  can  acquire 
no  claim  against  the  garnishee  superior  to  that  of  the  debtor 
himself;  and,  therefore,  if  a  debtor  of  a  firm  at  the  request  of 
the  liquidating  partner  after  a  dissolution  give  his  note  payable 
to  a  creditor  of  the  firm  the  debt  cannot  be  attached  by  another 
creditor  of  the  firm;  it  is  discharged  by  the  note.'''*  The  at- 
tachment, however,  of  a  debt  for  which  judgment  has  been  re- 
covered and  bail  for  stay  of  execution  entered  does  not  exclude 
the  parties  from  their  ordinary  power  of  managing  the  remedy; 
and,  therefore,  if  they  agree  that  the  judgment  be  opened  the 
bail  for  stay  of  execution  is  discharged  notwithstanding  the 
attachment. '''° 

igg.    What  the  law  requires  of  garnishee. 

The  law,  however,  only  requires  of  the  garnishee  that  in  good 
faith  he  shall  see  that  the  money  is  recovered  against  him  in  due 
course  of  law;  where  there  is  no  fraud  or  collusion  on  his  part 
a  recovery  against  him  is  a  good  defense  to  an  action  by  the 
defendant  or  his  assignee.'""  It  is  not  sufficient  evidence  of 
collusion  that  he  employed  the  attorney  of  the  attaching  creditor 
to  draw  up  his  answers.'''*  But  he  is  bound  to  contest  the  claim 
of  the  attaching  creditor  and  payment  before  judgment  against 
him  is  no  defense  to  an  action  by  the  defendant  in  the  attach- 
ment;"' so  where  the  judgment  on  which  the  attachment  issued 
was  invalid  payment  by  the  garnishee  to  the  attaching  creditor 
is  no  defense  to  the  claim  of  the  defendant  in  the  attachment."" 
Where,  however,  the  garnishee  notified  the  defendant  to  appear 
and  defend  but  the  latter  suffered  judgment  to  go  against  him 
the  garnishee  is  not  bound  to  defend  on  the  ground  that  the  at- 
tachment was  erroneously  issued.''""     In  a  recent  case  Justice 

783  Smith  V.  Brooke,  49  Pa.  151. 

784  Riddle  v.  Etting,  32  Pa.  412. 
78s    Corson  v.  McAfee,  44  Pa.  288. 

786  Anderson  v.  Young,  21  Pa.  443. 

787  Swanger  v.  Snyder,  50  Pa.  218. 

788  Stoner  v.  Commonwealth,  16  Pa.  387;  Baldy  v.  Baldy,  15  Pa.  103; 
Schempp  v.  Fry,  165  Pa.  510. 

789  Calhoun  v.  Logan,  22  Pa.  47. 

790  Swanger  v.  Snyder,  50  Pa.  218. 
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Mestrezat  remarked  that  "there  is  reason  for  holding  it  to  be 
the  duty  of  the  garnishee  to  protect  his  creditor's  interests  by 
resisting  the  claim  of  the  plaintiff  unless  the  latter  has  complied 
strictly  with  the  statute  in  procuring  the  judgment  against  the 
defendant."""* 

If  the  garnishee  fails  to  appear  after  service  of  the  attachment 
with  a  clause  of  summons  but  no  specific  attachment  of  goods 
or  credits,  the  plaintiff  will  be  entitled  to  a  judgment  by  default. 
This  however  will  only  be  interlocutory  and  the  plaintiff  cannot 
liquidate  it,  or  have  execution,  without  first  by  writ  of  inquiry 
or  before  the  prothonotary,  as  the  rules  of  court  or  practice 
in  cases  of  default  may  prescribe,  establishing  his  claim  by  evi- 
dence of  the  garnishee's  possession  of  goods  or  credits  of  the 
defendant.''*^    If  the  attachment  is  levied  on  specific  goods,  the 
default  may  be  taken  as  an  admission  of  the  possession  of  such 
goods,  but  the  plaintiff  must  by  writ  of  appraisement  or  other- 
wise, establish  their  value."^    If  the  attachment  is  of  money,  or 
a  debt,  and  the  amount  appears  in  the  sheriff's  return,  the  de- 
fault is  an  admission  of  all  the  requisite  facts,  and  no  further 
evidence  or  inquiry  is  necessary. '^'^    The  proper  form  of  judg- 
ment is  for  plaintiff  against  the  garnishee,  and  that  the  garnishee 
has  in  his  hands  certain  goods,  effects  or  credits,  to  wit  (naming 
them)  of  the  value,  etc.,  or  that  the  garnishee  is  indebted  to  the 
defendant  in  the  sum  of,  etc.^"*     The  plaintiff's  measure  of 
damages,  which  determines  the  amount  of  the  judgment  against 
the  garnishee,  is  the  value  of  the  goods  attached,  of  course  not 
exceeding  the  amount  of  his  judgment,  interest  and  costs  against 
the  defendant.     The  single   exception   is   when  the  garnishee 
neglects  or  refuses  to  answer  interrogatories. '*° 
Again,  a  judgment  entered  against  a  garnishee  for  want  of 

790a  Keystone  Brewing  Company  v.  Canavan,  221  Pa.  366,  372. 

791  Longwell  V.  Hartwell,  164  Pa.  533.  "The  record  should  show 
that  a  rule  had  been  taken  by  the  plaintiff,  that  in  pursuance  of  the  rule 
the  damages  had  been,  assessed,  and  that  evidence  had  been  produced 
before  the  prothonotary  upon  which  the  assessment  had  been  made.  The 
proceeding  is  statutory,  and  the  record  should  disclose  that  the  damages 
had  been  assessed  in  compliance  with  the  statute."  Mestrezat,  J.,  Key- 
stone Brewing  Co.  v.  Canavan,  221  Pa.  366,  268. 

792  Ibid. 

793  Ibid. 

794  Ibid. 

795  Ibid. 
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an  appearance  will  be  opened  whenever  his  failure  to  enter  an 
appearance  was  through  an  oversight,  and  there  are  no  goods 
or  money  in  the  garnishee's  possession,  and  especially  if  the 
sheriff's  return  did  not  show  that  he  attached  any;  and  the 
plaintiff  failed  to  serve  interrogatories  as  required  by  court  rule 
on  the  garnishee.''"^ 

200.  Effect  of  attachment  as  to  strangers. 

The  attachment  will  bind  the  goods  as  against  a  subsequent 
levy  and  a  sale  under  the  attachment  will  confer  a  valid  title 
on  the  vendee  as  against  one  who  purchased  at  a  prior  sale  under 
a  levy  made  subsequently  to  the  attachment.''''*  Judgments 
against  the  vendor  of  land  who  retains  the  legal  title  as  security 
for  the  unpaid  purchase  money,  being  liens  attaching  not  only 
on  the  naked  legal  title  but  also  on  the  unpaid  purchase  money, 
whether  secured  by  bond  or  otherwise,  cannot  be  disturbed  by 
an  attachment  afterwards  issued  for  the  money  due  by  the 
vendee  upon  a  judgment  subsequently  rendered  against  the  ven- 
dor.'"^ And  a  partial  assignment  of  a  chose  in  action  by  a  debtor 
recognized  as  valid  by  him  in  his  answers  to  interrogatories  in 
a  prior  attachment  is  good  against  a  subsequent  attaching  cred- 
itor."« 

201.  Garnishee's  duty  to  give  notice  of  attachment. 

There  is  no  rule  of  law  which  compels  the  real  owner  of  at- 
tached property  on  notice  of  the  suit  to  come  in  and  defend  pro 
interesse  suo  on  pain  of  forfeiting  his  rights  of  property  or 
action.''^"  But  it  has  been  held  that  where  a  debt  is  attached 
after  it  has  been  assigned  the  garnishee  may  give  notice  of  the 
attachment  to  the  assignee  and  he  must  come  in  and  defend  for 
his  interest.^""  Where,  however,  in  foreign  attachment  the  goods 
are  ordered  to  be  sold  as  perishable  or  chargeable  the  title  of  the 
purchaser  at  such  sale  is  indefeasible  and  unquestionable,  who 
ever  the  owner  may  have  been  because  the  order  and  sale  are  a 

795a  McFadden  v.  Millerstown  Deposit  Bank,  28  Super.  Ct.  583. 

796  Harbison  v.  McCartney,  i  Grant  172. 

797  Stewart  v.  Coder,  11  Pa.  90. 

798  Miller  v.  Insurance  Co.,  5  Phila.   12. 

799  Megee  v.  Beirne,  39  Pa.  SO- 

800  Wilcock  V.  Neel,  i  Phila.  129.  The  court  cannot  in  a  summary 
manner  pass  upon  the  rights  of  one  claiming  to  be  the  assignee  of  the 
fund  attached.  Patterson's  Estate,  10  I,.  I.  114;  Lancaster  County  Bank 
V.  Gross,  so  Pa.  224, 
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proceeding  in  rem;  but  in  trespass  by  the  real  owner  against  the 
sheriff  for  taking  the  goods  the  sheriff  cannot  justify  on  the 
ground  that  the  title  of  his  vendee  was  validated  by  this  peculiar 
rule  of  law.*°^  A  bill  of  interpleader  will  not  lie  to  settle  the 
relative  rights  of  different  parties  to  a  fund  which  has  been  at- 
tached in  two  different  suits. ^"^ 

202.    Of  the  writ  and  service.(z) 

Under  the  acts  of  1901  and  1903  an  attachment  execution 
should  be  served  in  the  same  manner  as  a  writ  of  summons  in 
a  personal  action. ^"^  But  this  provides  for  the  "manner,"  and  not 
for  the  time  of  service.  The  act  of  1836  however  provides 
that  the  debtor  shall  appear  at  the  next  term  of  the  court  after 
issuing  the  process,  "or  at  such  other  time  as  the  court  from 
which  such  process  may  issue  shall  appoint,  and  show  cause 
why  such  judgment  shall  not  be  levied  of  the  effects  of  the 
defendant  in  his  hands. "^°*  Such  an  execution  is  not  subject 
to  local  acts  relating  to  return  days;*"'  but  it  should  be  made 
returnable  to  the  first  day  of  the  next  term.^°*  It  need  not 
however  be  issued  and  served  ten  days  prior  to  the  return 
day.*"'  The  writ  may  also  be  made  returnable  to  a  monthly 
return  day.^°*  But  an  attachment  execution  issued  by  a  justice 
must  be  made  returnable  to  a  certain  day  and  hour,  or  between 
two  designated  hours.^"" 

An  attachment  execution  may  be  served  on  a  garnishee  in 
whose  possession  the  defendant's  property  is  supposed  to  be 
though  not  named  in  the  writ.'^"  But  an  attachment  execution 
cannot  be  served  on  the  agent  of  a  nonresident  of  the  county  as 
garnishee.^^^     A   garnishee   may  accept   service   where   a   levy 

z    I  Vale  1847,  1849. 

801  Megee  v.   Beirne,  39  Pa.  50. 

802  Smith  V.  Harper,  District  Court,  Phila.,  Sept.,   1847. 

803  Act  July  9,  §1,  P.  L.  614,  I  Purd.  §1,  p:  235;  act  April  3,  1903, 
§1,  P.  L.  139,  I  Purd.  §3,  p.  237;  Mesker  v.  Frothingham,  i  Dist.  120; 
Lex  V.  Thomas,  i  C.  C.  206 ;  Struemple  v.  Sausser,  8  Dist.  53. 

804  June  16,  §35,  P.  L-  1(^7,  2  Purd.  §48,  p.  IS33- 

805  Sheaffer  v.  Wilson,  i  Chester  161. 

806  Ibid. 

807  Struemple  v.  Sausser,  8  Dist.  53. 

808  Huber  v.  Ritter,  i  C.  C.  323- 

809  O'Neil  V.  Roche,  i  Lack.  Jur.  326. 

810  Judge  V.  Reinhart,  3  Dist.  202. 

811  Boos  V.  Wanbaugh,  3  Lane.  L.  Rev.  329. 
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and  manual  seizure  by  the  sheriff  are  not  required.'^^  And  an 
answer  to  interrogatories  and  pleas  filed  by  the  garnishee  will 
remedy  a  defective  service  on  him.*^^  Likewise  a  foreign  cor- 
poration which  has  been  served  with  an  attachment  execution 
as  garnishee  and  enters  a  general  appearance,  cannjot  avail 
itself  of  an  insufficiency  in  the  service  of  the  writ.'^*  Nor  can  a 
defendant  who  has  been  duly  served,  after  judgment  against  the 
garnishee  object  to  irregularities  in  the  service  on  him.*^°  Like- 
wise when  the  garnishee  appears  after  the  service  and  answers 
that  he  is  indebted  to  the  judgment  defendant,  neither  the  gar- 
nishee nor  the  defendant  can  afterward  set  up  defects  in  the 
service  against  the  entry  of  judgment  against  the  garnishee.'" 
To  serve  the  writ  properly  on  the  garnishee  the  sheriff  must 
declare  in  the  presence  of  one  or  more  credible  persons  in  the 
neighborhood  that  he  attaches  the  goods  and  effects  of  the  de- 
fendant in  the  hands  of  the  garnishee.'^^  But  a  return  of  service 
by  leaving  a  copy  of  the  writ  with  an  adult  member  of  the  family 
with  which  the  garnishee  resides  is  sufficient  to  bind  him.'" 

An  attachment  execution  against  a  pecuniary  legacy  in  the 
possession  of  an  executor  is  properly  served  in  the  manner 
provided  for  the  service  of  a  summons  in  a  personal  action.'" 

In  attaching  bank  stock  of  a  defendant  in  the  possession  of 
his  assignee  as  collateral,  the  bank  that  issued  it  need  not  be 
served  with  the  attachment.'^" 

In  serving  the  writ  on  a  corporation  many  questions  have 
arisen.  If  the  principal  officer  of  a  domestic  corporation  be 
personally  served,  this  need  not  be  done  at  his  usual  place  of 
business.'^^  If  a  bookkeeper  is  served  with  the  writ  who  answers 
thereto  it  does  not  bind  the  corporation.'^^     If  the  corporation 

812  Cheston  v.  Fitler,  13  W.  N.  C.  78. 

813  Lupton  V.  Moore,  loi  Pa.  320;  Kohler  v.  Thorn,  154  Pa.  180; 
Keck  V.  Porter,  8  Kulp  475;  MulhoUan  v.  Mix,  24  C.  C.  143. 

814  Commonwealth  J.  I.  &  T.  R.  Co.  v.  Brown,  i  Dist.  583. 

815  Huber  v.  Ritter,  i  C.  C.  323. 

816  Wisecarver  v.  Braden,  146  Pa.  42. 

817  Huber  v.  Ritter,  I  C.  C.  323. 

818  Kohler  v.  Thorn,  154  Pa.  180.  Objection  to  the  service  should  be 
made  before  or  concurrently  with  the  filing  of  answers  to  the  interroga- 
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is  in  the  possession  of  a  receiver,  he  is  the  proper  person  to 
serve  with  the  writ.*^' 

When  the  garnishee  is  a  corporation  the  return  must  show 
that  the  service  was  made  on  the  agent  at  the  principal  office 
of  the  corporation.'^*  But  if  it  has  an  office  outside  the  county, 
the  writ  may  be  served  on  the  general  manager,  who  is  a  di- 
rector, when  he  is  temporarily  within  the  county.*^°  An  attach- 
ment execution  against  a  foreign  insurance  company  should  be 
served  on  the  agent  designated  to  receive  process  for  the 
company.'''*  A  service  on  a  local  agent  to  effect  insurance 
is  invalid,  but  the  defect  may  be  waived  by  appearance.'"'  And 
when  the  garnishee  appears  and  acknowledges  an  indebtedness 
to  the  defendant,  neither  the  garnishee  nor  the  defendant  nor 
subsequent  attaching  creditors  can  set  up  a  defective  service.'"' 
Under  the  acts  of  1857'"'  and  '68'^°  an  attachment  execution 
against  a  life  insurance  company  could  be  directed  to  the  sheriff 
of  the  county  in  which  the  judgment  was  obtained  and  be  served 
by  him  on  the  garnishee  in  another  county  where  its  principal 
office  was  located.'^^  And  under  the  act  of  1883""  an  attach- 
ment-execution may  be  served  on  the  state  agent  of  a  foreign 
insurance  company  as  garnishee  whether  the  agent  has  his 
office  in  the  county  in  which  the  writ  issues  or  not.'^'  If  the  writ 
be  returned  nihil  habet  as  to  the  defendant  an  alias  may  issue  to 
bring  him  in,  and  though  the  alias  may  be  returned  nihil  habet 
as  to  the  garnishee  it  is  not  an  abandonment  of  the  original  at- 
tachment."* 

Under  the  acts  of  1836"°  an  attachment-execution  is  not 
invalid  because  it  does  not  contain  the  names  of  the  garnishees, 

823  Merchants'  Nat.  Bank  v.  Binder,  6  Dist.  633. 

824  Lehigh  Valley  Ins.  Co.  v.  Fuller,  81  Pa.  398. 
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for  these  can  be  added  after  the  writ  has  been  issued.*'*  But 
an  order  adding  the  name  of  a  stranger  as  a  garnishee,  without 
an  alias  writ  or  a  prior  rule,  is  irregular  and  all  proceedings 
against  him  will  be  reversed  and  set  aside.^'^  Again,  a  writ 
served  on  an  executor  or  administrator  need  not  designate  the 
capacity  in  which,  as  garnishee,  he  is  summoned.*^'  And  where 
a  judgment  is  recovered  against  a  defendant  with  his  initials 
in  inverse  order  an  attachment  issued  against  him  will  be  valid 
where  it  is  issued  in  the  alternative  of  his  correct  name  or  the 
name  under  which  the  judgment  was  recovered  against  him.*'* 
Again,  when  there  is  an  adverse  claimant  of  stock  standing  in 
the  name  of  a  third  person,  an  affidavit  and  recognizance  are 
needful  to  confer  jurisdiction;**"  otherwise  they  are  not  re- 
quired,***^ though  the  stock  stands  in  another  name  on  the  books 
of  the  garnishee  company.**^ 

203.    Return  of  writ.(aa) 

Under  the  act  of  1845**'  a  return  of  nihil  habet  as  to  the 
defendant  is  conclusive  as  to  his  nonresidence.***  Where  the 
defendant  is  a  nonresident,  judgment  may  be  entered  against 
the  garnishee  without  service  on  the  former  though  five  years 
have  elapsed  since  the  rendition  of  the  original  judgment.**' 

The  court  will  not  go  into  evidence  to  prove  the  falsity 
of  a  return  of  nihil  habet  against  the  defendant  except  when  he 
comes  in  and  shows  a  defense  on  the  merits;***  and  if  he  has 
entered  an  appearance  de  bene  esse  and  moved  to  open  the  origi- 
nal judgment  he  cannot  complain  of  want  of  notice.**'  So,  where 
the  defendant  who  resided  out  of  the  county  was  not  served  but 

aa      I  Vale  1853. 
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841  Walker  v.  Reynolds,  6  Lack.  Jur.  139. 

842  Betts  V.  Gas  &  Water  Co.,  97  Pa.  367,  overruling  Chown  v.  Rus- 
sell, I  Del.  16. 
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844  Murphey  v.  Burke,  District  Court,  Phila.,  30  March,  1850. 
84s    Brock  V.  Driebelbies,  2  Leg.  Chron  317. 
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847  Skidmore  v.  Bradford,  4  Pa.  296.  And  see  Moorehead  v.  Har- 
wood,  2  Clark  73. 
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was  notified  by  the  garnishee  to  appear  and  defend  and  suffered 
judgment  to  go  against  him  he  cannot  afterwards  object  that 
the  attachment  was  erroneously  issued.*^*  Non  est  inventus  as  to 
the  defendant  is  not  a  good  return  to  the  writ.*^"  Where  a 
note  deposited  in  pawn  is  attached  as  the  property  of  the  owner 
it  is  proper  to  set  out  in  the  return  the  nature  of  the  property 
attached.^^"  The  writ  is  to  be  served  on  the  garnishee  in  the 
same  manner  as  a  summons. 

FORM   OP  RETURN  TO  ATTACHMENT  EXECUTION. 

Attached,  as  within  commanded,  the  goods,  chattels,  moneys, 
and  credits  of  the  defendant  in  the  hands  of  ,  on  the 

day  of  ,  at         o'clock,  in  the  noon,  and 

declared  in  the  presence  of  (one  or  more)  credible  wit- 

nesses of  the  neighborhood,  that  the  said  goods  and  effects  were 
attached  as  the  goods  and  effects  of  the  defendant  in  the  hands 
of  said  garnishee,  and  at  the  same  time  summoned  the  said 
,  as  garnishee,  by  giving  him  a  true  and  attested  copy  of 
the  within  writ,  and  making  known  unto  him  the  contents  thereof 
and  (date),  served  the  within  writ  on  the  defendant  by  giving 
him  a  true  and  attested  copy  thereof,  and  making  known  unto 
him  the  contents  thereof.    So  answers,  etc. 

204.  Amendment  of  return. 

The  sheriff  may  obtain  the  permission  of  the  court  to  amend 
his  return  to  a  writ  of  attachment  execution,'^^  whenever  the 
rights  of  third  parties  have  not  intervened.^^^  Thus  an  error 
in  the  recital  of  the  date  of  the  judgment  may  be  amended.*'^ 
And  when  a  writ  is  issued  against  garnishees  as  "executors" 
and  afterwards  another  writ  is  issued  against  the  same  persons 
as  "executors  and  trustees,"  the  court  will  permit  the  first  writ 
to  be  amended  so  as  to  read  like  the  other.^°* 

205.  Motion  to  quash,  (bb) 

If  there  be  any  irregularity  in  the  issuing  of  the  attachment 
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the  court  will  entertain  a  motion  to  quash  the  writ  which  should 
reglilarly  be  made  before  appearance  f^^  or  if  there  be  any  defect 
in  the  service  it  may  be  set  aside.*'*  It  is  too  late  however  to 
move  to  set  aside  the  attachment  for  irregularity  after  putting  in 
a  plea  of  nulla  bona;  it  is  a  well-established  rule  of  practice 
that  application  to  set  aside  proceedings  should  be  made  in  the 
first  instance  before  the  party  has  taken  any  step  in  the  cause.'"^ 
The  court  will  not  in  general  quash  the  writ,  on  a  question  in- 
volving the  right  to  the  fund  attached ;  thus,  if  a  debt  due  to  the 
estate  of  a  testator  be  attached  by  a  creditor  of  the  executor, 
who  is  also  residuary  legatee,  the  court  will  not  quash  the  writ 
on  a  summary  application;  the  question  can  only  be  raised 
by  pleading.*'^  So,  where  the  right  to  the  fund  attached 
is  in  litigation  in  another  tribunal  the  court  will  not  en- 
tertain a  summary  motion  to  quash  but  will  leave  the 
garnishee  to  his  defense.''"  An  attachment  against  wages 
however  will  be  quashed  on  motion  unless  the  allega- 
tion be  traversed  on  oath.*°°  If  a  bailee  who  has  issued  a 
warehouse  receipt  or  other  voucher  for  the  goods  in  his  hands 
be  summoned  as  garnishee,  the  holder  of  the  voucher  to  whom 
the  same  has  been  negotiated  is  to  be  deemed  the  garnishee 
though  not  named  in  the  writ;  and  he  may  obtain  a  rule  to  dis- 
solve the  attachment  on  giving  security  to  be  approved  by  the 
court  to  answer  to  the  attaching  creditor  for  any  surplus  that 
may  remain  of  the  proceeds  of  the  goods  after  the  payment  of 
prior  liens  thereon.*'^ 

As  a  general  rule  a  writ  of  attachment  execution  can  be  set 
aside,  quashed  or  dissolved  only  for  irregularities  in  issuing  it, 
and  not  on  an  allegation  of  matters  outside  the  record.**^  It  is 
therefore  erroneous  to  dissolve  an  attachment  in  a  summary 
manner  on  a  rule  to  show  cause  on  the  ground  that  the  fund  is 
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not  attachable,  the  defendant  and  garnishee  must  plead.'*^  Fur- 
thermore, it  is  too  late  to  move  to  set  aside  an  attachment  for 
irregularity,*'*  or  move  to  dissolve  it,''°  after  entering  a  plea. 
On  a  motion  to  dissolve  when  the  facts  alleged  are  not  admitted, 
the  court  will  not  summarily  pass  on  them  but  will  refuse  to 
dissolve;  the  proper  method  is  to  plead  nulla  bona  and  put  the 
cause  at  issue.*"" 

The  defendant  in  the  attachment  may  take  advantage  of  a 
defective  service  of  the  writ  on  the  garnishee,'®'  but  the  creditors 
of  the  defendant  cannot  object  to  an  irregularity  in  the  writ."" 
The  defendant  however  cannot  make  a  motion  to  quash  after 
the  trial  of  the  case,'"^  or  object  to  the  service,  after  the  general 
appearance,*'"  and  especially  after  a  case  has  been  tried  on  its 
merits.*'^  Such  an  objection  should  be  made  before  or  concur- 
rently with  the  filing  of  answers  to  interrogatories.*'^  And  when 
no  appearance  has  been  entered  by  a  defendant,  he  cannot  move 
to  have  the  attachment  quashed  for  matter  in  pais.*'*  When  the 
claim  of  an  assignee  is  prior  to  that  of  an  attaching  creditor, 
it  must  be  proved  on  trial  and  cannot  be  established  on  a  rule 
to  dissolve  the  attachment.*'* 

When  the  garnishee  in  his  answer  admits  an  indebtedness  to 
the  defendant,  but  claims  that  it  is  for  wages  due,  the  court  will 
dissolve  the  attachment.*'^  Again,  when  an  attachment  execu- 
tion was  issued  on  a  conditional  judgment  and  the  only  breach  of 
the  bond  averred  was  that  the  defendant  had  failed  to  pay  over- 
due premiums,  the  attachment  was  properly  set  aside  on  pay- 
ment by  the  defendant  of  the  overdue  premiums  and  costs.*'® 
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An  attachment  execution  will  also  be  set  aside  if  issued  on  a 
judgment  more  than  five  years  old,  unless  accompanied  with 
a  scire  facias  to  revive'^^  as  provided  by  the  act  of  1887.'" 
Likewise  an  attachment  against  a  wife  will  be  dissolved  if  based 
on  a  justice's  transcript  showing  a  summons  against  the  husband 
by  name  "and  wife"  without  naming  her,  and  it  is  not  shown  that 
she  appeared.^"  As  a  partner's  interest  in  an  unsettled  partner- 
ship cannot  be  attached,  the  writ  may  be  dissolved  on  a  rule  to 
show  cause  if  no  answer  has  been  filed.**" 

When  a  judgment  has  been  entered  by  exemplification  of 
record  from  another  county  and  an  attachment  execution  has 
been  issued  thereon,  also  a  second  judgment  has  been  entered 
on  an  exemplification  from  the  same  original  judgment  and  an 
attachment  has  been  issued  thereon  against  the  same  garnishee, 
the  latter  process  is  an  abandonment  of  the  first,  which  will  be 
stricken  from  the  record.**^ 

More  frequently  the  attempts  to  quash  or  dissolve  an  attach- 
ment have  failed.  Thus  when  judgment  is  obtained  against  a 
living  corporation  an  attachment  execution  issued  thereon  and 
served  before  dissolution  of  the  corporation  will  not  be  set 
aside.**^  The  action  against  the  garnishee  does  not  abate  and  the 
receiver  may  show  just  what  the  corporation  could  show,  if 

not  dissolved,  for  the  purpose  of  defeating  the  attachment.*'' 
An  attachment  execution  will  not  be  dissolved  on  an  affidavit 
that  the  debt  due  by  the  garnishee  is  a  salary  and  not  subject 
to  attachment.***  If  a  legacy  is  attached  and  the  defendant  him- 
self is  the  executor  of  the  will  under  which  he  is  entitled  to  the 
legacy,  and  as  such  executor  he  is  summoned  as  garnishee,  the 
attachment  will  not  be  dissolved  because  the  executor  and  de- 
fendant are  the  same  person.**^    Likewise  an  attachment  issued 
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against  a  receiver  appointed  by  a  federal  court  as  garnishee  will 
not  be  quashed  though  it  may  be  necessary  to  withhold  the  judg- 
ment.**°  Nor  will  an  attachment  execution  be  dissolved  because 
the  defendant  has  filed  an  affidavit  that  the  amount  due  him 
by  the  garnishee  is  less  than  $100,  and  that  he  has  claimed  the 
benefit  of  the  exemption  law.**'  Nor  should  an  attachment  be 
dissolved  because  the  garnishee  is  the  voluntary  assignee  for  a 
creditor  of  the  defendant,  and  that  the  only  property  which  he 
holds  is  that  acquired  through  the  deed  of  assignment.*** 

The  proper  method  of  proceeding  where  the  questions  in  con- 
troversy relate  to  the  jurisdiction  of  the  court  is  by  a  motion  to 
quash.**"  Such  a  motion  may  be  entertained  at  any  stage  of  the 
proceedings  if  the  defendant  has  not  by  his  acts  submitted  him- 
self to  the  jurisdiction.**"  Even  after  judgment  against  the 
defendant  the  court  will  not  permit  the  garnishee  to  be  mulcted 
erroneously  when  the  undisputed  facts  are  placed  on  record 
by  agreement.*"^  If  however  the  garnishee  is  guilty  of  laches, 
whereby  costs  have  accrued,  he  may  be  put  upon  terms  as  to  their 
payment  before  a  new  trial  is  granted  with  the  view  of  permitting 
the  garnishee  an  opportunity  to  move  to  quash  the  attachment. *"'' 

As  an  execution  attachment  is  not  a  "civil  writ  or  action" 
within  the  meaning  of  the  act  of  1836  authorizing  either  party 
in  any  civil  suit  or  action  to  enter  a  rule  to  refer  it  to  arbitration 
his  agent  or  attorney  cannot  do  so.*°*  Therefore  should  a  gar- 
nishee in  an  attachment  execution  plead  nulla  bona,  and  after- 
ward enter  a  rule  to  arbitrate,  it  may  be  stricken  of  .*°* 

206.    Appearance  and  defense. 

If  the  garnishee  desire  to  defend  the  attachment  he  must  put 
in  an  appearance,  otherwise  a  default  may  be  entered  against 
him;*"*  but  such  default  may  be  opened  on  cause  shown.*"^ 

886  Patterson  v.  Penn  Anthracite  Coal  Co.,  6  Dist.  419. 

887  Tioga  Cricket  Club  v.  Horn,  19  C.  C.  672. 

888  Darlington  v.  Fleischner,  10  W.  N.  C.  483. 

889  Webb  V.  Opera  Co.,  3  Dist.  825. 

890  Ibid. 

891  Ibid. 

892  Ibid. 

893  Stranahan  v.  Stranahan,  146  Pa.  44. 

894  Ibid. 

894a  Layman  v.  Beam,  6  Wh.  181. 

89s    Wray    v.    Winner,    i    Phila.    336;    Nicholson    v.    Fitzpatrick,    2 
Phila.  205. 
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The  defendant  also  may  appear  and  become  a  party  and  plead 
payment  or  any  other  plea  which  he  might  have  taken  ad- 
vantage of  upon  a  scire  facias  upon  the  judgment.*'"  And  if  he 
come  in  and  plead  payment  and  a  release  the  court  will  not 
give  judgment  upon  the  answer  of  the  garnishee  admitting  a 
balance  to  be  due  until  the  truth  of  the  pleas  has  been  deter- 
mined;*"' the  affidavit  of  defense  law  does  not  apply  to  such  a 
case.*'*  Where  a  debt  is  attached  after  an  assignment  thereof 
the  garnishee  may  give  notice  to  the  assignee  to  come  in  and 
defend  pro  interesse  suo;*'°  but  the  defendant  has  no  standing 
in  court  to  rule  the  garnishee  to  plead.*""  If  the  garnishee  be 
an  executor  and  the  funds  of  the  estate  be  attached  in  his  hands 
he  may  rule  the  plaintiff  and  defendant  to  proceed  within  a  time 
to  be  appointed  by  the  court;  in  default  whereof  the  court  may 
make  an  order  discharging  the  property  in  his  hands;  but  this 
cannot  be  done  where  the  fund  attached  is  not  yet  due  and 
payable.""^ 

207.    Interrogatories,  (cc) 

By  analogy  to  the  proceedings  in  foreign  attachment  the 
plaintiff  may  exhibit  in  writing  to  every  garnishee  all  such 
interrogatories  as  he  may  deem  necessary  touching  the  estate 
and  effects  of  the  defendant  in  his  possession  or  charge,  or 
due  and  owing  from  him  as  the  case  may  be  to  the  defendant 
at  the  time  of  the  service  of  such  writ  or  at  any  other  time,  and 
cause  the  same  to  be  filed  of  record  in  the  cause;  and  upon 
filing  such  interrogatories  the  court,  upon  motion  of  the  plain- 
tiff, will  grant  a  rule  upon  the  garnishee  to  appear  before  the 
court  at  a  time  and  place  therein  named,  and  exhibit  in  writing 
under  his  oath  or  affirmation  full,  direct  and  true  answers  to 
the  interrogatories  so  filed  or  such  of  them  as  the  court  shall 
deem  pertinent  and  proper.®"^  Interrogatories  may  be  served 
before  filing,  but  they  must  be  filed  contemporaneously  with  the 

cc    I  Vale  1950. 

896  Ogilsby  V.  Lee,  7  W.  &  S.  445- 

897  Carter  v.  Wallace,  i  W.  N.  C.  63,  74. 

898  Carter  v.   Wallace,   9   Phila.   221.       And  see   Grant  v.   Hickcox, 

64  Pa.  334. 

899  Wilcock  V.  Neel,  i  Phila.  129. 

900  Hart  V.  Carlisle,  2  Leg.  Gaz.  223 ;  Wood  v.  Miller,  i  Phila.  226. 

901  Act  28  February,  1873,  P.  L.  37.  2  Purd.  §55,  p.  1544. 

902  Act  13  June,  1836,  §§SS-6,  P.  L.  582,  2  Purd.  §§  23,  24,  p.  1722. 
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rule  to  answer,  and  they  need  not  be  served  by  the  sheriff.'"' 
They  must  have  reference  to  the  estate  and  effects  of  the  de- 
fendant in  the  hands  of  the  garnishee  or  debts  due  from  him 
to  the  defendant,""*  as  the  garnishee  is  not  bound  to  answer 
irrelevant  interrogatories.""  He  may  however  be  interrogated 
as  to  the  transfer  of  property  to  him  by  the  defendant  before 
the  service  of  the  writ.'"" 

The  garnishee  is  entitled  to  reasonable  notice  to  answer 
them."*"  But  after  judgment  has  been  entered  against  the 
defendant  and  the  garnishee  has  entered  an  appearance  in  re- 
sponse to  the  summons  in  the  writ,  the  plaintiff  may  file  inter- 
rogatories and  enforce  answers  at  the  time  fixed  by  rule  of 
court  without  issuing  a  scire  facias  to  the  garnishee.  "He  is 
not  required,"  says  Judge  Arnold,  "to  issue  a  sci.  fa.  or  await 
the  return  day  of  a  superfluous  writ  of  sci.  fa."""  Furthermore 
the  rule  of  court  requiring  the  filing  of  answers  to  interrogatories 
within  fifteen  days  may  be  regarded  as  waived  if  a  copy  of  the 
answers  is  submitted  to  the  plaintiff's  counsel  who  requests  more 
detailed  information."" 

Form  of  interrogatories  to  garnishee. 


A. 

V. 

B.,  Defendant, 

and 
C,  Garnishee. 


In  the  Court  of  Common  Pleas, 
County, 
>  Term,  191 1. 

No. 
Foreign  Attachment. 


interrogatories  to  the  above  named  garnishee. 

First.  Do  you  know  the  defendant  named  in  the  above  stated 
action  ? 

Second.  Have  you  had  any  business  transactions  with  the 
said  defendant? 

If  yea,  how  did  your  accounts  stand  at  the  time  the  writ  in 

903  Ringwalt  v.  Brindle,  59  Pa.  51. 

904  Corbyn  v.  BoUman,  4  W.  &  S.  342. 

90s    Rhine   v.   Danville,    Hazleton    &   Wilkes-Barre    Railroad    Co.,    i 
W.  N.  C.  336. 
go6    Biddle  v.  Gaffney,  12  W.  N.  C.  534- 

907  McGraph  v.  Dorfenille,  2  P.  A.  Bro.  loi. 

908  Phila.  Textile  Mach.  Co.  v.  Aetna  Fire  Ins.  Co.,  9  Dist.  44,  45, 
Contra,— Haupt  v.  O'Malley,  2  Leg.  Rec.  8§, 

909  Potts  V.  Harmcr,  19  Super.  Ct.  25a. 
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the  above  case  was  served  upon  you  ?  Was  there  or  was  there  not 
at  that  time,  or  has  there  been  since,  up,  to  the  time  of  your 
answering,  a  balance  in  your  hands  in  favor  of  the  said  de- 
fendant?    State  the  amount  particularly. 

Third.  Were  you  at  the  time  the  writ  in  the  above  case  was 
served  upon  you,  or  have  you  been  at  any  time  since,  and  when, 
indebted  to  the  said  defendant  in  any  manner  whatsoever;  or 
did  the  said  defendant  hold  any  bill,  bond,  note,  account,  draft, 
check,  due  bill,  or  other  instrument  of  writing  then  due  or 
thereafter  to  become  due,  upon  which  you  had  become  in  any 
manner  liable?  State  the  character  and  amount  of  such  indebt- 
edness and  when  and  how  the  same  arose. 

Fourth.  At  the  time  the  writ  in  the  above  case  was  served 
on  you,  or  at  any  time  since,  did  the  said  defendant  claim  from 
you  any  money  or  property  on  any  account  whatsoever?  ,  Was 
there  then  any  debt  or  demand  in  suit  between  you?  Answer 
particularly. 

Fifth.  Had  you  in  your  possession  or  under  your  control 
when  the  writ  in  the  above  case  was  served  upon  you,  any  goods 
or  merchandise,  or  any  property,  estate,  or  effects,  whatsoever, 
real  or  personal,  belonging  to  the  said  defendant,  or  in  which 
the  said  defendant  was  in  any  manner  interested?  If  aye,  state 
the  nature,  quality,  and  value  thereof. 

Sixth.  Have  any  letters  been  received  by  you  from  the  de- 
fendant, or  from  anyone,  wherein  it  was  alleged,  represented,  or 
stated  that  at  the  time  in  the  writ  in  the  above  case  was  served 
upon  you,  or  at  any  time  since,  the  said  defendant  had  any  claim 
or  demand  against  you  whatsoever?    Annex  copies  thereof. 

(If  any  matter  require  a  special  interrogatory  it  can  be  in- 
serted here.) 

Plaintiff's  Attorney. 

The  copy  served  should  have  the  following  notice: 
To  the  Garnishee  above  named,  or  attorney. 

Please  take  notice  that  interrogatories,  of  which  the  foregoing 
is  a  copy,  have  been  filed  in  the  above  stated  case,  and  that  a 
rule  has  been  entered  upon  the  garnishee  in  the  said  case  to 
answer  the  same  within  days,  or  judgment  sec.  reg. 

Yours  respectfully. 

Plaintiff's  Attorney. 

The  interrogatories  filed  should  b?  indorsed : 
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No.  Term,  19    . 

A. 

V. 

B. 

To  the  Prothonotary  of  the  Court  of  Common  Pleas  of 
County. 

Sir:     Enter  rule  on  garnishees  to  answer  interrogatories  in 
days,  or  judgment  sec.  reg. 

C, 
Plaintiff's  Attorney. 
(Date.) 

208.    Answers. 

The  entry  of  a  rule  to  answer  may  be  regulated  by  general 
order  and  taken  as  an  office  rule.'^"  In  Philadelphia  an  office 
rule  may  be  entered  at  any  time  after  the  return  day  of  the 
writ  to  answer  the  interrogatories  filed  on  fifteen  days'  notice."" 
This  rule  may  be  served  on  the  garnishee  at  his  dwelling-house 
in  his  absence  by  leaving  it  with  an  adult  member  of  his  family ; 
the  mode  of  service  not  being  prescribed  by  statute  or  rule  of 
court.'^^  The  answers  may  be  sworn  to  before  any  officer  with 
general  power  to  administer  oaths;  as  in  case  of  a  justice's  at- 
tachment before  any  other  magistrate."''^  The  garnishee  must 
make  full  and  distinct  answers  to  the  interrogatories  or  judg- 
ment may  be  entered  against  him."'*  A  married  woman  who  is 
a  garnishee  in  an  execution  attachment  against  her  husband  must 
answer  them."^^  A  garnishee  will  not  in  general  be  compelled 
to  annex  copies  of  a  correspondence  to  his  answers."'"'  If  the 
answers  be  insufficient  the  practice  is  to  file  exceptions;  the 
plaintiff  cannot  move  for  judgment.""  Judgment  will  not  be 
entered  against  the  garnishees  on  their  answer  unless  it  contain 

910  Dougherty  v.  Thayer,  78  Pa.  172;  Wiener  v.  Davis,  4  Clark  91. 

911  Rule  No.  24.  A  mistake  of  the  clerk  in  the  date  of  the  entry  of  the 
rule  is  amendable.    Mohr  v.  Warg,  26  Pa.  106. 

912  Mohr  V.  Warg,  26  Pa.   106. 

913  Minhinnick  v.  Long,  Com.  Pleas,  Phila.,  Dec,  1847. 

914  Jones  V.  Hacker,  District  Court,  Phila.,  22  Sept.,  1849. 

915  Valley  Nat.  Bank  v.  Mylin,  19  Lane.  L-  Rev.  254. 

916  Lea  V.  Musser,  2  Clark  306. 

917  Lanback  v.  Black,  i  W.  N.  C.  314-  Or,  it  seems  he  may  demur 
to  the  answer.    Fox  v.  Reed,  3  Grant  81. 
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a  distinct  admission  of  liability  ;'^'  the  admission  of  the  garnishee 
to  warrant  a  judgment  should  be  such  as  to  leave  no  doubt  of 
the  nature  and  extent  of  his  indebtedness  to  the  defendant."' 
The  court  cannot  give  judgment  upon  an  answer  admitting  a  sum 
of  money  in  the  hands  of  the  garnishee,  but  averring  an  assign- 
ment of  it  to  a  third  person;'^"  nor  upon  an  answer  admitting 
that  the  garnishees  held  property  of  the  defendant  more  than 
suflScient  to  pay  a  debt  which  the  latter  owed  them  if  certain 
commercial  ventures  turned  out  well;'^^  nor  upon  one  admitting 
an  indebtedness  but  setting  up  a  prior  attachment  of  it.'^^  If 
the  plaintiff  take  judgment  against  the  garnishee  on  his  answer 
he  cannot  afterwards  proceed  to  a  jury  trial. °^'  And  judgment 
cannot  be  entered  in  favor  of  the  garnishees  on  their  answers  to 
interrogatories."^*  More  generally  a  garnishee's  answer  is  not  to 
be  construed  with  the  same  strictness  as  an  affidavit  of  defense. 
Judgment  will  not  be  entered  against  a  garnishee  on  his  answers 
filed,  unless  they  contain  either  a  distinct  admission  of  funds  in 
his  possession,  or  facts  from  which  such  an  inference  may  be 
drawn.*^**  If  the  answers  are  too  broad  "the  proper  course  is 
to  require  more  specific  answers,  or  to  direct  an  issue  for  ascer- 
tainment of  the  particular  facts.     In  this  way  the  debtor,  the 

918  Fithian  v.  Brooks,  S  Clark  121 ;  Kerr  v.  Diehl,  2  Clark  325 ;  Fer- 
guson V.  Craig,  I  W.  N.  C.  153 ;  Sheetz  v.  Leech,  2  W.  N.  C.  291 ;  Moore  v. 
Moore,  34  L.  I.  12. 

Roberts  v.  Steiner,  Ibid.,  11  Nov.,  1848.  Rule  for  judgment  against 
garnishees.  Per  curiam.  It  is  a  settled  practice  with  the  court 
not  to  give  a  judgment  against  garnishees  upon  their  answers  unless  they 
contain  a  clear  and  unqualified  admission  of  funds  in  hand  belonging  to 
defendant,  or  of  facts  which  make  the  existence  of  such  fimds  an  infer- 
ence of  law. 

919  Allegheny  Savings  Bank  v.  Meyer,  59  Pa.  361 ;  Hyatt  v.  Prentzell, 
10  P.  L.  J.  4- 

920  Lancaster  County  Bank  v.  Gross,  so  Pa.  224.  Or,  an  adverse  claim 
to  the  fund.  Sheetz  v.  Leech,  2  W.  N.  C.  291 ;  Moore  v.  Moore,  34 
L.  I.  12. 

921  Kerr  v.  Diehl,  2  Clark  325. 

922  Ferguson  v.  Craig,  i  W.  N.  C.  153;  Moore  v.  Moore,  34  L.  I.  12. 
V.  Huff,  31  Super.  Ct.  401. 

923  Bradley  v.  Bradley,  3  Phila.  414. 

924  Hess  V.  Shorb,  7  Pa.  231. 

924a  Wanamaker  v.  Muldoon,  47  Super.  Ct.  114;  Allegheny  Sav.  Bank 
V.  Meyer,  59  Pa.  361 ;  Lancaster  Co.  Bank  v.  Gross,  50  Pa.  224 ;  McGeary 
v.  HufiE,  31  Super.  Ct.  401. 
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creditor,  and  the  garnishee  may  be  protected  in  the  enjoyment 
of  their  respective  rights."*^*'' 

RULE  FOR  JUDGMENT  FOR   WANT  OF  ANSWER. 

A.  B.,  having  been  duly  sworn,  according  to  law,  doth  depose 
and  say,  that  on  the  day  of  ,  A.  D.  19    ,  he 

served  interrogatories  and  a  notice  of  rule  to  answer,  whereof 
the  foregoing  are  true  and  correct  copies,  on  C.  D.,  Esq.,  at- 
torney for  the  garnishees,  personally. 

Sworn  to  and  subscribed  before  me,  19     . 

This  you  indorse: 

No.     ,  Term,  Year. 

A.      ^ 

V.     yc.  p., 
B-    J 

Copy  of  interrogatories  and  of  rule  on  garnishee  to  answer, 
and  proof  of  service  of  same. 
Sir: 

Enter  judgment  against  the  garnishee  in  the  above  case  for 
want  of  answers,  sec.  leg. 

C, 
Plaintiff's  Attorney. 
(Date.) 
To  Prothonotary  Common  Pleas,  of  County. 

ATTACHMENT  FOR  CONTEMPT. 

Failing  to  answer  the  interrogatories  an  attachment  for  con- 
tempt may  be  issued  on  motion  of  plaintiff's  counsel. 

FORM  OF  ATTACHMENT. 

County,  ss: 

The  Commonwealth  of  Pennsylvania. 

To  the  Sheriff  of  County,  Greeting: 

We  command  you  that  you  attach  and  ,  late 

of  your  county,  if  they  be  found  in  your  bailiwick  and  them 
safely  keep,  so  that  you  have  them  before  our  judges  at  , 

at  our  County  Court  of  Common  Pleas  there  to  be  holden  for  the 
county  aforesaid  to  answer  us  in  contempt  in  not  appearing  and 
answering  certain  interrogatories  filed  in  this  case  as  directed 
by  citation  issued  from  this  court  April  11,  191 1,  in  the  case 

924b  McCollum,  J.,  Hamberger  v.  Marcus,  157  Pa.  133,  139. 
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wherein  John  Smith  is  plaintiff  and  Pennsylvania  Coal  Company 
is  defendant. 

Witness  the  Honorable  ,  president  judge  of  our  said 

court  at  ,  the  ist  of  May,  191 1. 

2og.    Pleadings. 

If  the  answers  contain  nothing  more  than  a  denial  of  the 
facts  charged  the  plaintiff  is  no  more  bound  by  them  than  he 
would  be  by  a  denial  in  an  answer  to  a  bill  in  chancery;  he  is 
not  precluded  in  going  before  a  jury  to  make  out  the  proofs 
aliunde."^*  The  next  step  then  in  the  cause,  if  the  answer  be 
not  accompanied  by  a  plea,  is  to  rule  the  garnishee  to  plead  to 
the  writ.  The  general  issue  is  nulla  bona;^^*  but  the  garnishee 
may  plead  specially  almost  anything  that  he  can  plead  against 
his  own  original  creditor  ;*^^  he  can  raise  the  question  of  the 
ownership  of  the  goods  and  plead  a  prior  assignment;'^*  but 
the  plaintiff  may  show  that  a  prior  assignment  set  up  by  the 
garnishee  was  not  bona  fide.®^^  A  lien  upon  the  fund  attached 
or  a  liability  therefore  to  others  must  be  specially  set  up  as 
a  defense  by  the  garnishee.'^"  The  garnishee,  however,  cannot 
impeach  the  judgment  against  the  defendants;  he  can  take  no 
defense  that  would  not  have  availed  them  after  judgment;*'^ 
the  validity  of  the  original  judgment  is  not  in  question.'^^  He 
may  plead  that  the  debt  is  not  presently  demandable  to  qualify 
the  judgment;  and  with  the  same  object  he  may  plead  former 
attachments  so  as  to  make  it  subject  to  them,  but  he  cannot  plead 
a  pending  suit  or  a  judgment  recovered  against  him  by  his  own 
creditor  for  the  claim  attached."'^     Nor  can  he  plead  that  he 

92s    Hess  V.  Shorb,  7  Pa.  231. 

926  Reed  v.  Penrose,  36  Pa.  283.  The  filing  of  a  plea  of  nulla  bona 
does  not  preclude  the  plaintiflf  from  setting  down  the  cause  for  hearing 
upon  the  answers.    Fox  v.  Reed,  3  Grant  81. 

927  Farmers'  &  Mechanics'  Bank  v.  Little,  8  W.  &  S.  207. 

928  Beards  v.  Hathaway,  S  Luz-  L.  R.  259.  It  he  plead  to  a  prior 
draft  upon  the  fund  he  must  show  that  the  holder  is  a  creditor  of  the 
drawer  and  that  such  holder  took  the  same  on  the  faith  of  the  promise 
to  accept.    Hyatt  v.  Prentzell,  20  L.  I.  133. 

929  Allen  V.  Erie  City  Bank,  57  Pa.  129. 

930  Peterson  v.  Sinclair,  83  Pa.  250. 

931  Bank  of  Northern  Liberties  v.  Munford,  3  Grant  232. 

932  Black  V.  Nease,  37  Pa.  433.  And  see  O'Connor  v.  O'Connor,  2 
Grant  245 ;  Gill  v.  Joaquin,  2  W.  N.  C.  139. 

933  Kase  V.  Kase,  34  Pa.  128. 
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has  been  summoned  as  garnishee  in  a  foreign  attachment  brought 
by  a  third  party  and  is  thereby  prevented  from  paying  the  debt 
in  question,  for  this  is  not  an  answer  to  the  plaintiff's  demand. 
The  facts  however  put  on  the  record  will  be  considered  by  the 
court  in  controlling  the  judgment  and  protecting  the  garnishee 
from  harm  by  reason  of  the  numerous  processes. °'*  A  plea  of 
set  off  ought  to  be  as  special  as  a  declaration  upon  the  counter 
claim  or  the  plaintiff  may  demur  to  it.'^^  If  the  garnishee 
plead  in  confession  and  avoidance  the  plaintiff  must  put  in  a 
replication  so  as  to  raise  a  substantial  issue.'^*  If  the  garnishee 
plead  a  former  judgment  between  the  parties  the  plaintiff  may 
reply  a  matter  which  could  not  have  been  set  up  on  the  trial 
of  the  former  suit.°^^ 

If  the  garnishee  sets  up  merely  a  general  denial  of  liability 
in  his  answers,  he  may  be  ordered  to  file  more  specific  ones.'^* 
Again,  he  is  estopped  in  such  a  case  in  a  collateral  proceeding 
from  setting  up  a  state  of  facts  different  from  that  disclosed 
in  his  answers. ^^^  But  if  a  plaintiff  takes  judgment  against  a 
garnishee  on  his  answers  he  cannot  afterwards  require  them 
to  answer  additional  interrogatories.®*"  Nor  will  a  garnishee 
be  required  to  answer  additional  interrogatories  after  he  has 
pleaded  nulla  bona  except  such  as  relate  to  the  debt  which  ex- 
isted at  the  time  of  filing  his  plea.*" 

If  the  answers  be  deemed  not  sufficient  there  is  another  way  of 
dealing  with  them.  The  plaintiff  may  file  exceptions,  demur 
or  go  to  issue,  and  not  enter  a  rule  for  a  more  specific  answer.'*^ 
But  an  exception  to  the  answers,  after  filing  the  demurrer  is 
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irregular."**    An  attachment  also  may  be  allowed  if  the  answers 
are  unsatisfactory.'" 

a.    Set-off. 

The  garnishee  has  the  same  rights  of  set  off  and  defense 
against  the  plaintiff  in  the  attachment  that  he  would  have  against 
the  defendant  if  sued  by  him  ;'*'  thus  he  may  set  off  a  cross 
demand  existing  in  him  against  the  defendant,  but  the  set  off 
must  have  been  acquired  by  him  prior  to  the  service  of  the 
attachment;  and  the  onus  of  showing  this  is  on  the  garnishee; 
there  is  no  presumption  in  the  case.°*°  A  judgment  held  by  an 
administrator  in  his  own  right  against  a  legatee  cannot  be  set 
off  against  one  who  attaches  the  legacy  in  the  hands  of  the  ad- 
ministrator;'*^ but  a  debt  of  the  legatee  to  the  estate  may  be 
set  off.'*'  The  debt  of  a  single  member  of  the  firm,  who  are 
defendants  in  the  attachment  cannot  be  set  off  by  the  garnishee 
on  the  trial  without  evidence  that  the  apparently  individual  con- 
tract of  such  member  is  the  contract  of  the  firm  or  has  been 
ratified  by  the  firm.'*'  Where  the  funds  of  an  insolvent  canal 
company  were  attached  in  the  hands  of  a  banker  who  was 
president  of  the  company  and  with  whom  the  treasurer  of  the 
company  had  deposited  them  under  an  agreement  to  pay  interest 
thereon  and  to  hold  the  same  subject  to  call,  it  was  held  that  the 
garnishee  could  not  set  off  bonds  of  the  company  owned  by 
him.»»° 

The  garnishee  in  an  attachment  execution  has  all  the  rights  of 
set  off  or  defense  incident  to  the  relations  existing  between  him 
and  the  defendant  at  the  time  of  serving  the  writ.'°^  He  cannot 
be  made  to  answer  more  than  one  process  for  the  collection  of  the 
same  debt.'"  A  subsequent  attaching  creditor  has  no  right  to 
attach  a  prior  judgment  under  which  the  garnishee  has  paid 
the  fund  in  his  possession  by  virtue  of  a  former  attachment.'" 
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A  payment  under  a  judgment  on  an  attachment  against  the 
garnishee  in  another  jurisdiction  is  a  full  discharge  of  the 
debt.'°*  Judgment  will  also  be  rendered  in  his  favor  on  a  mort- 
gage given  by  the  defendant  to  him  and  paid  though  not  dis- 
charged on  the  record  solely  through  the  garnishee's  fault.*^^ 

A  garnishee  can  make  only  such  a  defense  as  would  have 
availed  the  defendant  after  judgment  has  been  entered  against 
him.*°°  If  he  pleads  nulla  bona  and  set  off,  he  cannot  attack 
the  validity  of  the  original  judgment.""  Nor  can  he  claim  credit 
by  way  of  set  off  for  the  amount  of  an  accommodation  note 
on  which  he  was  surety  for  defendant  which  was  not  due  at  the 
time  of  the  service  of  the  attachment  execution.*"*  Nor  can  he 
relieve  himself  of  his  accountability  by  conveying  to  another 
the  land  on  which  the  debt  is  also  a  lien.°°"  And  when  printing 
is  done  for  a  garnishee  in  the  defendant's  printing  house  while 
in  the  sheriff's  possession  under  an  execution,  and  the  sheriff 
applies  the  sum  received  therefor  to  the  writs  in  his  hands,  the 
garnishee  is  not  also  liable  to  the  attaching  creditor.'"" 

Of  course  after  the  service  of  a  scire  facias  on  the  garnishee 
he  ought  to  heed  the  process  and  withhold  payment  to  the  debtor 
until  further  order.  If  therefore  a  bank  allows  a  depositor  to 
draw  out  his  deposit  after  it  has  been  thus  served,  it  does  so  at 
its  own  risk.  The  bank  may  indeed  safely  apply  the  debtor's 
deposit  to  discharge  his  indebtedness  to  the  institution,  but  it 
cannot  apply  the.  deposit  to  his  checks  to  the  prejudice  of  the 
plaintiff.'" 

210.    Trial. 

The  act  authorizes  the  joinder  of  the  original  defendant  and 
other  persons  in  the  scire  facias  and  they  may  join  or  sever  in 
pleading.  But  under  the  plea  of  nulla  bona  the  jury  should  be 
sworn  as  to  the  garnishee  alone  for  it  is  clear  that  under  such  a 
state  of  facts  the  proceedings  against  the  garnishee  and  defend- 
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ant  are  distinct  and  hostile;  and  though  there  be  a  plea  of  pay- 
ment by  the  defendant  the  disposal  of  that  issue  is  not  a  pre- 
requisite to  the  trial  of  the  one  between  the  plaintiff  and  gar- 
nishee.^^^  The  granting  of  a  separate  trial  however  to  one  of 
several  garnishees  is  not  a  matter  of  right  but  rests  in  the  sound 
discretion  of  the  court,  subject  to  review  if  unjustly  exercised.*"* 
From  the  principle  that  the  attaching  creditor  occupies  the 
position  of  the  debtor  it  follows  that  on  the  trial  of  the  issue 
the  same  presumptions  of  law  arise  from  any  particular  evidence 
as  if  there  had  been  no  attachment  but  the  action  had  been 
brought  by  the  creditor  of  the  garnishee  against  him.  Hence 
where  the  answer  denies  the  indebtedness  on  the  part  of  the 
garnishee  and  the  plaintiff  proves  that  the  garnishee  had  been 
indebted  at  one  time  without  showing  that  such  indebtedness 
continued  at  the  time  of  the  attachment  or  afterwards  the  onus 
is  on  the  garnishee  to  show  payment  or  a  set  off  or  judgment  will 
be  given  against  him.""*  Where  the  parties  go  to  trial  on  a  plea 
of  former  recovery  without  a  replication,  this  does  not  amount 
to  a  confession  of  the  truth  of  the  facts  stated  in  the  plea.*^' 

211.    Evidence. 

The  answers  are  primary  evidence  for  the  garnishee,'""  but 
the  jury  are  not  bound  by  them  when  there  is  anything  to  dis- 
prove or  discredit  them  f^''  and  where  the  garnishee  produced  no 
evidence  but  his  own  answer,  the  transaction  being  in  its  nature 
susceptible  of  the  ordinary  means  of  proof  and  no  reason  was 
assigned  to  excuse  or  explain  the  omission  and  the  jury  found 
against  the  garnishee,  a  new  trial  was  refused.*"*  The  plaintiff's 
ex  parte  affidavit  made  in  the  original  suit  to  which  the  garnishee 
was  not  a  party  cannot  be  read  in  evidence  by  the  plaintiff.""" 
Where  the  point  in  issue  is  whether  a  mortgage  debt  attached 
is  the  separate  property  of  a  married  woman  or  of  the  defendant, 
her  husband,  the  mortgage  being  a  security  for  money  loaned  by 
the  wife  in  her  own  name,  the  declarations  of  husband  and  wife 
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as  to  advances  of  money  by  the  wife  to  the  husband  several  years 
before  are  not  admissible."'"  Evidence  is  admissible  to  show 
that  a  prior  assignment  of  a  legacy  or  distributive  share  attached 
is  fraudulent  as  to  creditors.^"  On  attachment  of  a  note  the 
payee's  admissions  made  while  he  had  the  note  in  his  possession 
that  it  had  been  attached  are  not  to  be  rejected  on  the  assumption 
that  they  were  made  after  the  assignment,  the  witness  stating 
that  the  note  had  no  assignment  on  it  at  that  time."^ 

212.    Verdict,  (dd) 

Where  there  is  a  verdict  against  the  garnishee  the  jury  find 
what  goods,  if  any,  are  in  his  hands  at  the  time  of  the  attach- 
ment executed  and  afterwards  and  their  value."''^  The  issue  on 
nulla  bona  is  whether  the  garnishee  had  effects  in  his  hands  or 
not  and  the  verdict  should  respond  to  it,  but  if  it  do  not  the  court 
may  mould  it  into  shape  after  it  is  rendered."'^  Considerable 
latitude  is  allowed  in  this  respect  and  a  court  of  error  will  not 
scrutinize  closely  the  power  thus  exercised. "'°  Where  the  issue 
was  whether  the  garnishee  had  received  goods  of  the  defendant 
in  fraud  of  creditors  and  the  verdict  was  against  the  garnishee 
for  an  amount  less  than  the  plaintiff's  judgment,  the  presumption 
is  that  the  jury  found  a  verdict  for  all  the  property  fraudulently 
received  from  the  defendant  and  that  question  cannot  be  retried 
between  the  plaintiff  and  another  garnishee,  the  agent  of  the 
first."'"  And  where  an  unascertained  interest  in  a  decedent's 
estate  is  attached""  it  is  not  necessary  that  the  jury  should  find 
the  amount  in  the  hands  of  the  garnishee."'* 

If  a  debt  is  attached  a  verdict  against  the  garnishee  for  a 
specified  amount  is  good.  In  such  case  it  is  unnecessary  to  find 
what  goods  are  in  the  garnishee's  possession  and  their  value."'" 
Again,  if  judgment  is  not  taken  by  the  plaintiff  for  the  amount 
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admitted  to  be  due  in  the  answers,  and  there  is  a  trial,  in  order 
to  obtain  a  verdict  he  must  prove  that  the  garnishee  had  a  larger 
amount  than  was  admitted  by  his  answers.'*" 

213.    Judgment,  (ee) 

The  judgment  when  for  the  plaintiff  is  for  the  value  of  the 
goods,  etc.,  found  to  be  in  the  hands  of  the  garnishee.  If  the 
garnishee  make  default  the  proper  judgment  is  that  the  plaintiff 
have  execution  of  so  much  of  the  debt,  etc.,  due  by  the  garnishee 
to  the  defendant  and  attached  in  his  hands  as  may  satisfy  the 
judgment  of  the  plaintiff  with  interest  and  costs;  and  if  the 
garnishee  refuse  or  neglect  on  demand  by  the  sheriff  to  pay 
the  same  then  the  same  to  be  levied  of  his,  the  garnishee's,  goods 
and  lands  according  to  law  as  in  case  of  judgment  against  him 
for  his  proper  debt;  and  that  the  garnishee  be  thereupon  dis- 
charged as  against  the  defendant  as  of  the  sum  so  attached  and 
levied,  etc.**^  The  form  of  the  judgment  however  should  be 
varied  where  the  garnishees  are  executors  or  administrators; 
in  such  case  it  is  error  to  enter  judgment  against  them  de  bonis 
propriis.^*^  And  if  the  defendant  have  claimed  the  benefit  of 
the  exemption  law  the  conclusion  should  be  that  the  garnishee 
be  discharged  as  of  the  sum  attached  and  levied  to  the  extent 
and  so  far  only  as  the  same  may  exceed  the  sum  of  three  hun- 
dred dollars  without  prejudice  to  the  right  of  the  defendant 
to  recover  from  the  garnishee  the  said  sum  of  three  hundred 
dollars  or  any  less  sum  due  and  owing  by  the  garnishee  to  him, 
the  defendant  at  the  time  of  or  at  any  time  since  the  service  of 
the  attachment."*^  Where  the  defendant  dies  pending  the  at- 
tachment it  is  not  necessary  to  bring  in  his  personal  representa- 
tives before  entering  judgment  against  the  garnishee;  though 
the  court  may  let  them  in  to  make  defense  in  a  proper  case.'** 

A  judgment  should  not  be  rendered  on  the  answer  filed  by  a 
garnishee  unless  it  contains  a  distinct  admission  of  funds  in  his 
possession  or  of  such  facts  that  such  an  inference  may  be  legally 
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deduced."*'  An  answer,  therefore,  by  a  bank  is  sufficient  if  it 
discloses  that  it  has  in  its  possession  money  deposited  by  the 
defendant,  but  is  unable  to  state  whether  it  belongs  to  him  or  to 
other  persons  who  have  notified  the  institution  of  their  owner- 
ship.°*°  But  a  garnishee  who  admits  in  his  answers  that  he  has 
the  defendant's  money  in  his  possession,  and  judgment  is  entered 
against  him,  cannot  subsequently  claim  the  fund  for  himself  by 
virtue  of  a  prior  assignment ;  he  must  assert  his  ownership  in  his 
answer."*' 

Though  the  debt  attached  is  not  presently  demandable  this  will 
not  prevent  judgment  against  the  garnishee,  for  the  judgment 
can  be  so  moulded  as  to  conform  to  the  terms  of  payment."" 
And  when  the  garnishee  admits  assets  but  alleges  that  the  fund 
is  claimed  by  other  parties  and,  on  the  proper  issue  to  try  the 
question,  it  is  determined  in  favor  of  the  attaching  creditor,  he 
is  entitled  to  immediate  judgment  on  the  answer."*" 

A  judgment  of  non  pros  cannot  be  properly  entered  where  in- 
terrogatories are  filed  in  pursuance  of  a  rule  to  file  them,  but  no 
copy  was  served  on  the  opposite  party.  Such  a  judgment  will 
be  stricken  off."""  Once  a  judgment  generally  against  the  gar- 
nishee for  want  of  an  appearance  was  held  to  be  irregular.""^  Now 
the  court  may  enter  judgment  against  the  garnishee  for  want  of 
an  appearance,  but  if  no  goods  or  credits  are  attached  in  his  pos- 
session it  constitutes  only  an  interlocutory  judgment  and  the 
plaintiff  must  proceed  and  by  a  writ  of  inquiry  or  before  the  pro- 
thonotary  establish  his  claim  by  evidence  of  the  garnishee's  pos- 
session of  the  defendant's  property.""^  This  proceeding  is  au- 
thorized by  the  act  of  1870,°°*  which  provides  that  in  any  action 
of  foreign  attachment,  wherein  the  plaintiff  shall  enter  judgment 
by  default  the  plaintiff  may  enter  a  rule  for  the  prothonotary  to 
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assess  the  damages.  This  he  may  do  in  evidence  produced  to 
him  or  on  the  affidavit  of  the  plaintiff  or  some  other  person  cog- 
nizant of  the  transaction.  There  must  be  strict  compliance  with 
the  act,  and  a  direction  therefore  in  the  plaintiff's  praecipe  to  the 
prothonotary  to  assess  the  damages,  who  proceeds  to  do  so  on 
the  plaintiff's  statement  and  accompanying  affidavit,  is  not  a 
proper  compliance  with  the  law,  and  the  judgment  will  be  va- 
cated.™* 

214.  When  judgment  against  garnishee  is  bar  to  further  action.(ff) 
A  judgment  against  the  garnishee  is  binding  on  the  defendant 

in  the  attachment  execution,  he  cannot,  therefore,  afterward 
claim  from  the  garnishee."'*  Such  a  judgment  also  bars  an  ac- 
tion by  the  assignee  in  bankruptcy  of  the  defendant ;'"'  but  a 
judgment  against  a  garnishee  in  favor  of  the  attaching  creditor 
does  not  conclude  the  defendant's  trustee  in  insolvency.'"'  A 
judgment,  however,  against  a  garnishee  in  attachment  finding 
money  in  his  hands,  from  which  the  plaintiff  receives  a  portion 
of  his  claim,  cannot  be  overhauled  in  a  scire  facias  to  revive  the 
judgment  for  the  residue."'' 

A  judgment  in  favor  of  the  garnishee  is  no  bar  to  a  subsequent 
action  by  the  defendant  against  him;""*  nor  is  a  verdict  and 
judgment  in  favor  of  the  garnishee  a  bar  to  the  recovery  by  an- 
other creditor  against  the  same  person  as  garnishee  of  the  same 
defendant."""  A  judgment  for  the  defendant,  however,  neces- 
sarily discharges  the  garnishee.^  The  judgment  is  conclusive 
with  respect  to  the  property  attached,  the  garnishee  in  order  to 
protect  himself  must  give  notice  to  his  own  creditor.^ 

215.  Costs  and  execution,  (gg) 

The  issue  against  each  garnishee  being  in  the  nature  of  a  sep- 
arate suit,  they  are  entitled  to  full  costs  on  the  issue  determined 

ff     I  Vale  1994- 

gg  I  Vale  1978. 

994,  Oliver  v.  Becker,  15  Dist.  599;  Odenkirk  v.  Odenkirk,  11  Dist  42. 

994  Payton  v.  Wagner,  2  Leg.  Rec.  162. 

995  Yerkes  v.  Cole,  7  Phila.  189. 

996  Tams  V.  Bullitt,  35  Pa.  308. 

997  Kelley  v.  Tibbals,  53  Pa.  408. 

998  Ruff  V.  Ruff,  85  Pa.  333;  Hukill  v.  Yoder,  46  P.  L.  J.  94- 

999  Lewis  v.  Tams,  4  Phila.  276;  Breading  v.  Siegworth,  29  Pa.  396. 

1  Ibid, 

2  Commercial  Mfg.  Co.  v.  Conrad,  9  Phila.  24;   Morgan  v.  Neville, 

74  Pa.  52- 
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in  their  favor;'  but  one  of  several  garnishees  cannot  claim  his 
costs  out  of  the  fund  found  to  be  in  the  hands  of  another.*  If 
the  defendants  and  the  garnishees  are  members  of  distinct  firms, 
execution  will  be  stayed,  until  the  equities  between  them  are  ad- 
justed.'  .Where  the  garnishee  admits  the  possession  of  goods 
pledged  to  him,  the  court  will  award  a  fi.  fa.  to  sell  them,  subject 
to  his  rights;^  so,  also,  where  securities  are  attached  in  the 
hands  of  a  pledgee.^  And  where  a  debt  is  attached,  payable  in 
corporation  funds,  the  court  will  enter  a  special  judgment  for  the 
delivery  of  so  many  of  them,  at  their  assessed  value,  as  will  sat- 
isfy the  judgment  and  costs;  and,  in  case  of  refusal,  that  the 
same  be  levied  of  the  proper  goods  and  lands  of  the  garnishees.' 
Where  a  legacy  or  distributive  share  is  attached  in  the  hands  of 
an  executor  or  administrator,  the  plaintiff,  before  receiving  pay- 
ment, must  give  a  proper  refunding  bond.*  The  garnishee  is  not 
entitled  to  a  stay  of  execution  upon  the  entry  of  security.^"  And 
several  attachments,  issued  and  served  on  the  same  day,  are  to  be 
paid  pro  rata,  out  of  the  fund  attached. ^^ 

2x6.     Counsel   fees.(hh) 

The  garnishee,  if  he  act  in  good  faith,  is  entitled  to  compensa- 
tion for  time,  trouble  and  expense  in  attending  to  writs  of  scire 
facias  issued  against  him.^^  If,  however,  there  has  been  a  bona 
fide  assignment  of  the  debt  owed  by  the  garnishee  prior  to  the 
issuing  of  the  attachment  against  him,  he  cannot  claim  for  costs 
or  counsel  fees.^'  The  statute^*  also  provides  "a  counsel  fee  of 
at  least  ten  dollars,  to  be  taxed  as  part  of  the  costs,  and  to  be 

hh     I  Vale  1981, 

3  See  Chap.  2,  §12. 

4  Foyle  V.  Foyle,  i  Phila.  182.  See  act  22  April,  1863,  P.  L.  S27,  2 
Purd.  §27,  p.  1724. 

5  Allen  V.  Erie  City  Bank,  57  Pa.  129. 

6  Lamb  v.  Vansciver,  District  Court,  Phila.,  22  Dec,  1849. 

7  Freeman  v.  Simons,  7  Phila.  307.  For  form  of  execution  in  such 
case  see  Stoever  v.  Stoever,  3  W.  N.  C.  169. 

8  King  V.  Hyatt,  41  Pa.  229. 

9  Act  13  April,  1843,  §10,  P.  L,  23s,  2  Purd.  §53,  p.  1542.  The  orphans' 
court  will  make  an  order  to  pay  the  fund  to  the  attaching  creditbr. 
Downing's  Estate,  5  W.  N.  C.  544. 

10  Woolston  V.  Adler,  i  Phila.  284. 

11  Baldwin's  Appeal,  86  Pa.  483. 

12  Mitchell  V.  Qipple,  2  Pears.  276.    See  Chap.  2,  §2. 

13  Ibid. 

14  April  29,  1891,  P.  ly.  35,  I  Purd.  §106,  p.  265. 
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determined  in  case  of  dispute  by  the  court,"  where  in  any  attach- 
ment, attachment  execution,  foreign  attachment  or  scire  facias  or 
foreign  attachment,  issued  out  of  any  court  of  record  an  appear- 
ance by  attorney  shall  have  been  entered  by  any  garnishee,  in  ad- 
dition to  the  costs  already  allowed  by  law  on  any  discontinuance 
or  other  final  disposition  prior  to  an  answer  filed.  The  attach- 
ment, however,  of  a  debt  in  suit  does  not  relieve  the  garnishee 
from  the  payment  of  costs.^' 

Two  other  acts  also  provide  for  the  payment  of  counsel  fees 
to  garnishees.  The  act  of  1863,^'  "a  reasonable  counsel  fee  out 
of  the  property  in  his  or  their  hands,  to  be  determined  and  taxed, 
in  case  of  dispute,  by  the  court,  or  by  some  person  appointed  for 
the  purpose."  By  the  act  of  1885,^^  the  garnishee  is  also  entitled 
to  a  reasonable  counsel  fee,  not  exceeding  ten  dollars,  to  be  deter- 
mined by  the  court  and  taxed  as  part  of  the  costs.  The  gar- 
nishee's counsel  fee  should  be  taxed  by  the  court  in  the  attach- 
ment proceedings  whether  there  be  a  surplus  in  his  hands  or 
not.^*  And  if  the  plaintifif  discontinues  after  the  garnishee  has 
filed  his  answer  he  is  entitled  to  the  counsel  fee  in  addition  to  the 
three  dollars  allowed  by  the  fee  bill.^'*  But  he  will  not  be  al- 
lowed the  counsel  fee  if  the  case  be  settled  before  joining  issue.^" 
Again,  a  plaintifif  who  has  discontinued  after  answer  must  pay 
the  garnishee's  counsel  fee  or  the  discontinuance  will  be  stricken 
off.^"  And  if  there  be  more  than  one  garnishee  in  an  attach- 
ment execution,  each  may  be  allowed  a  fee.'^  If  judgment  be 
entered  against  him  for  an  amount  larger  than  that  admitted  by 
him  to  be  in  his  possession  he  may  be  allowed  a  counsel  fee,"' 
nor  is  he  liable  for  the  cost  of  the  attachment  proceedings,  espe- 
cially if  the  judgment  be  entered  by  agreement."'  But  a  gar- 
nishee in  an  attachment  execution  issued  by  a  justice  of  the  peace 
who  takes  an  appeal  to  the  common  pleas,  is  not  entitled  to  have 

15  Dean  v.  Rockwell,  2  Luz.  L.  Ob.  187. 

16  April  22,  P.  L.  527.  2  Purd.  §27,  p.  1724;  I  Vale  1981. 

17  June  II,  P.  L.  107,  2  Purd.  §28,  p.  1724. 

18  Brunswick  Co.  v.  Brown,  4  C.  C.  485. 

i8a  Schwartz  v.  Hall,  21  W.  N.  C.  406;  Raub  v.  Eakin,  2  Foster  25.  Sec 
also  Griffiths  v.  StadtmuUer,  9  W.  N.  C.  348. 

19  Green  v.  Harris,  S  C.  C.  220. 

20  Joseph  V.  Risley,  17  W.  N.  C.  348. 

21  Lummis  v.  Big  Sandy  L,and  &  Mfg.  Co.,  188  Pa.  2J. 

22  Geist  V.  Hartman,  i  Dist,  ipg, 

23  Ibid.  1 
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a  fee  taxed  as  part  of  the  costs  under  the  act  of  1891,  because 
the  attachment  is  not  issued  out  of  a  court  of  record.^* 

To  this  rule,  thus  prescribed  by  statute,  there  seem  to  be  two 
limitations.  First,  when  the  amount  admitted  by  the  garnishee 
is  substantially  greater  than  the  amount  of  the  plaintiff's  claim, 
the  court  will  not  tax  a  counsel  fee,  for  presumably  the  garnishee 
can  recoup  himself  out  of  the  balance.^*  The  other  limitation  is 
in  a  case  wherein  the  defendant  claims  all  the  property  in  his 
hands  under  the  exemption  law.'" 
217.    Execution  against  stock. (ii) 

At  common  law  stock  could  not  be  taken  in  execution ;  by  the 
act  of  1819^'  this  could  be  done  only  when  it  was  held  in  the 
defendant's  own  name.  This  act  provides  that  the  stock  of  any 
body  corporate,  owned  by  the  defendant  in  his  own  name,  shall 
be  liable  to  be  taken  in  execution  and  sold  in  the  same  manner 
that  goods  and  chattels  are  liable  in  law  to  be  so  taken  and 
sold,  subject,  nevertheless,  to  any  debt  due  by  the  holder  to 
the  company.  This  section  is  still  in  force,^*  but  it  only  applies 
to  stock  held  in  the  name  of  the  real  owner  ;^'  hence,  if  the  de- 
fendant has  sold,  but  not  transferred  the  stock,  it  cannot  be  taken 
in  execution,  but  the  creditor  must  resort  to  his  attachment; 
the  rule  which  obliges  exclusive  possession  of  the  chattels  to  be 
taken  by  the  buyer,  to  secure  them  against  executions  against  the 
vendor,  does  not  apply  to  transfers  of  stock.*"  A  subsequent  sale 
of  bank  stock,  under  the  lien  of  the  bank  for  a  debt  due  by  the 
owner,  divests  the  title  of  the  purchaser  at  the  former  sale  under 
execution  against  the  owner  ;'^  the  lien  of  the  bank  upon  stock 
attaches  upon  the  protest  of  a  note  made  or  indorsed  by  the 
owner  of  the  stock.'^  In  case  of  a  sale  of  stock  under  a  fi.  fa., 
the  sheriff  is  not  bound  to  transfer  it  on  the  books -of  the  com- 

ii    4  Vale  9593. 

24  Deerwester  v.  Hook,  i  Dst.  406. 

25  Johnson  v.  Smith,  29  W.  N.  C.  477 ;  Johnson  v.  Keith,  i  Dist.  122 ; 
Getze  V.  Smith,  i  Dist.  123  and  note. 

Contra, — Maule  v.  Boyd,  18  Phila.  326. 

26  Wengert  v.  Bowers,  8  C.  C.  292;  Freeman  v.  Wanner,  S  Montg. 
81. 

27  Act  29  March,  1819,  §2,  7  Sm.  L.  217,  2  Purd.  §57,  p.  IS4S- 

28  Lex  V.  Potter,  16  Pa.  295. 

29  Ibid. 

30  Commonwealth  v.  Watmough,  6  Wh.  138. 

31  West  Branch  Bank  v.  Armstrong,  40  Pa.  278. 

32  Ibid. 
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pany ;  the  record  is  sufficient  evidence  of  the  title  of  his  vendee.'' 

218.    When  held  in  defendant's  name. 

The  act  of  1836  provides  another  mode  of  proceeding  against 
stock  held  in  the  defendant's  name,  which  is  to  some  extent 
concurrent  with  that  given  by  the  act  of  1819,  so  that  the  execu- 
tion may  be  either  by  fi.  fa.,  under  the  act  of  1819,  or  by  attach- 
ment, under  the  act  of  1836,'*  at  the  plaintiff's  election.'"  The 
latter  mode,  however,  is  exclusively  to  be  used  when  the  defend- 
ant is  not  the  real  owner  of  the  stock  held  in  his  name,  though  he 
may  have  an  interest  therein,  and  is,  therefore,  the  preferable 
mode  of  proceeding,  in  all  cases  where  his  ownership  is  doubt- 
ful ;  and  it  is  preferable,  where  the  stock  held  in  the  defend- 
ant's name  is  subject  to  a  charge  or  lien  upon  the  title."  In  this 
proceeding,  the  prothonotary,  upon  application,  issues  process 
in  the  nature  of  an  attachment  against  such  stock  held  in  the 
name  of  defendant.  In  the  case  of  Lex  v.  Potter,''  there  was  a 
clause  of  scire  facias  directed  to  the  corporation,  and  this  would 
seem  to  be  the  proper  form,  though  not  expressly  required  by 
the  act.  If  any  person  claim  to  be  the  owner  of  the  stock,  he  is 
to  be  admitted  to  become  a  party  to  the  record,  and  take  defense 
as  if  he  had  been  made  garnishee  in  the  writ,  upon  his  filing  an 
affidavit  that  the  stock  is  really  his  property,  and  entering  into 
a  recognizance,  with  two  sufficient  securities,  conditioned  for  the 
payment  of  such  damages  as  may  be  adjudged  to  the  plaintiff, 
if  the  stock  be  found  to  belong  to  the  defendant."  The  subse- 
quent proceedings  to  judgment  are  the  same  as  in  attachment 
execution;  the  execution  is  the  same  as  under  the  mode  of  pro- 
ceeding next  described. 

After  judgment  for  the  garnishee,  the  attaching  creditor,  un- 
less there  be  an  allegation  and  proof  of  a  malicious  abuse  of  the 
process,  is  not  liable  to  the  garnishee,  in  whose  name  the  shares 
are  held,  for  depreciation  in  their  value  pending  the  attachment." 

33  Sewall  V.  Lancaster  Bank,  17  S.  &  R.  285. 

34  Act  16  June,  1836,  §32,  P.  L.  768,  2  Purd.  §45,  p.  1532. 

35  Bonaffon  v.  Wyoming  Canal  Co.,  4  Phila.  29. 

36  Weaver -v.  Huntingdon,  &c.  Railroad  &  Coal  Co.,  50  Pa-  314-  I" 
such  case  it  cannot  be  sold  on  a  fi.  fa.  Early's  Appeal,  8  Luz.  I*.  R. 
169. 

37  16  Pa.  295. 

38  Act  16  June,  1836,  §34,  2  Purd.  §47,  p.  1533. 

39  Sargent  v.  Fuller,  132  Pa.  127. 
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Moreover,  as  in  the  case  of  perishable  property,  an  order  might 
be  made,  pending  the  proceedings  for  their  sale ;  or  if  they  were 
held  in  the  name  of  a  wife  a  motion  to  dissolve  the  attachment 
might  be  made  and  granted  on  showing  that  they  were  her  sep- 
arate estate.*" 

2ig.    When  not  held  in  defendant's  name. 

Where  stock  belonging  to  the  defendant  is  held  in  the  name 
of  another,  by  the  act  of  1836,*^  the  plaintiff  must  file  in  the  of- 
fice of  the  prothonotary  an  affidavit,  stating  that  he  verily  be- 
lieves such  stock  to  be  really  the  property  of  the  defendant,  and 
must  enter  into  a  recognizance,  with  two  sufficient  sureties,  con- 
ditioned for  the  payment  of  such  damages  as  the  court  may  ad- 
judge to  the  party  to  whom  the  stock  really  belongs,  in  case  it 
should  not  be  the  property  of  the  defendant.*^  Upon  the  filing 
of  such  affidavit  and  recognizance,  the  prothonotary  may  issue 
an  attachment  execution  in  the  usual  form  against  the  stock,  with 
a  clause  of  summons  to  the  person  in  whose  name  it  is  held,  as 
garnishee.*'  The  proceeding  must  be  brought  in  the  county 
where  the  garnishee  resides.**  The  eiifect  of  the  attachment  is 
to  bind  the  stock  from  the  time  of  service,  as  has  been  already 
explained  under  attachment  execution.  The  proceedings  from 
the  service  to  the  judgment  against  the  garnishee  do  not  differ 
from  the  regular  proceedings  in  attachment  execution.  The  exe- 
cution must  be  by  fieri  facias  against  the  original  defendant, 
under  which  the  stock,  or  so  much  as  may  be  necessary,  may  be 
sold  by  the  sheriff,  as  in  other  cases.*" 

The  3d  section  of  the  act  of  29  March,  1819,**  provides  a  mode 
of  proceeding  against  stock  of  a  defendant,  not  held  in  his  own 
name,  which  is  substantially  the  same  as  that  provided  by  the 

40  Ibid. 

41  Ibid.,  §32,  2  Purd.  §45,  p.  1532. 

42  Plunkett  V.  Sauer,  loi  Pa.  356,  358. 

43  Ibid.,  §36,  2  Purd.' §49,  p.  1537;  Early's  Appeal,  89  Pa.  411;  Eby 
V.  Guest,  94  Pa.  160.  Where  stock  in  a  building  association  has  been  as- 
signed to  it  as  collateral  security  for  a  loan  it  cannot  be  attached  with- 
out the  affidavit  and  recognizance  required  by  law,  though  the  defendant's 
real  estate  has  been  sold  on  execution  for  a  sum  more  than  sufficient  to 
pay  the  loan,  there  having  been  no  distribution.  Mulford  v.  Weisgerber, 
3  Luz.  L.  R.  9- 

'44    Cowden  v.  West  Branch  Bank,  7  W.  &  S.  432. 

45  Act  of  1836,  §38,  2  Purd.  §52,  p.  1540. 

46  7  Sm.  L.  217,  2  Purd.  §58,  p.  1545. 
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act  of  1836,  except  that  the  earlier  act  allows  the  proceeding  ti' 
be  commenced  before  judgment,  and  even  before  suit  brought, 
expressly  extends  to  suits  before  aldermen  and  justices  of  the 
peace,  and  in  such  suits  allows  appeals  to  be  taken  in  the  ordi- 
nary mode,  when  the  amount  in  controversy  exceeds  five  dollars 
and  thirty-three  cents.  This  section  is  believed  to  be  still  in 
force,  so  far  as  not  supplied  by  the  act  of  1836.  An  attachment 
does  not  lie,  under  this  section,  where  the  holder  of  the  stock  has 
a  good  title  to  it,  as  collateral  security;  it  was  intended  to  meet 
the  case  of  stock  held  in  the  name  of  another,  for  the  purpose  of 
keeping  it  from  the  reach  of  the  owner's  creditors.*' 

220.    Attachment  in  actions  begun  outside  the  state. 

Stock  cannot  be  attached  in  an  action  begun  outside  the  state.*' 
Nor  can  stock  belonging  to  a  resident  of  Pennsylvania  in  a  Penn- 
sylvania company,  be  attached  in  another  state  though  the  com- 
pany is  doing  business  there.**  Nor  can  such  an  execution  bind 
the  defendant's  goods  in  the  garnishee's  possession  in  another 
state,  but  when  they  have  been  sold  it  will  bind  the  proceeds  in 
his  possession.^"  The  stock  of  a  building  association  is  subject 
to  an  attachment  execution.^'^  A  member  of  a  building  associa- 
tion gives  a  mortgage  to  secure  a  loan  making  an  assignment 
also  of  his  stock  which  is  to  be  appropriated  at  its  maturity  in 
payment  of  the  loan.  An  attaching  creditor,  whose  attachment  is 
subsequent  to  the  mortgage  and  assignment,  cannot  compel  the 
association  to  exhaust  the  security  of  the  mortgage  before  re- 
sorting to  the  stock.^^  An  attachment  execution  at  the  instance 
of  a  judgment  creditor  will  not  lie  for  the  uncalled  for  and  un- 
paid capital  stock  of  an  insolvent  corporation.'' 

47  McKee  v.  Moore,  i  W.  N.  C.  112. 

48  Weaver  v.  Manville,  14  Montg.  162. 

49  Greenwood  v.  Mfg.  Co.,  13  W.  N.  C.  447. 

50  Merchants'  and  Manuf.  Nat.  Bank  v.  Baeder  Glue  Co.,  164  Pa.  i. 

51  Peoples'  Traction  Co.  v.  Holman,  20  Lane.  L.  Rev.  129. 

52  Hemperly  v.  Tyson,  170  Pa.  385. 

53  Lane's  Appeal,  105  Pa.  49. 
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245.  Setting  aside  an  extent. 

246.  Demise  to  the  defendant. 

247.  Notice    by    plaintiff    to    de- 

fendant to  retain  the  land, 

248.  If  }ie  does,  what  may  other 

creditors  do. 

1699 


249.  Failure  to  pay  installments. 

XII.  Sheriff's  Sale  of  Real  Es- 
tate. 

250.  Venditioni   exponas. 

251.  Form  of  writ. 

252.  Of  the  proper  officer. 

253.  Time  of  sale. 

254.  Notice  of  sale.     Handbill. 

255.  Advertisement  of  property. 

256.  Description. 

257.  Mode  of  sale. 

258.  Sheriff  must  regard  his  rule 
in  selling. 

259.  Lumping  sales. 

260.  When  property  may  be  di- 
vided. 

261.  Conditions  of  sale. 

262.  Notice  of  incumbrances  at 
sale. 

263.  Purchasers. 

264.  Lien  creditors. 

265.  Attorneys  as  purchasers. 

266.  Trustees  as  purchasers. 

267.  How  purchaser's  fraud  or 
knowledge  of  it  affects 
sale. 

268.  Setting  sale  aside. 

269.  Who  may  apply.  What  ap- 
plicant must  do. 

270.  Time  of  application.  Peti- 
tion. 

271.  Grounds  for  setting  it  aside. 

272.  Inadequacy  of  price. 

273.  When  security  will  be  re- 
quired. 

274.  Misdescriptiofi. 
27s.  Mistake  and  surprise. 

276.  Misconduct. 

277.  Irregularity. 

278.  Defect  in  title. 
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279.  illness.     Fraud. 

280.  Defaulting  purchasers.     Re- 

sale. 

281.  Return  of  writ. 

282.  Amendment  of  return. 


XIII. 

283. 
.  284, 

28s. 

286. 

287. 

288. 

289. 
290. 
291. 

292, 
293. 


294 


Of  Sheriff's  Deeds. 

What  passes  by  his  deed. 

Recitals. 

Effect    as    evidence. 

Recording. 

Acknowledgment. 

Before  whom  this  must  be 
done. 

By  whom  maae. 

Time  of  acknowledgment. 

Former  method  of  acknowl- 
edgment. 

How  proved. 

Effect   of   acknowledgment. 

a.  What  defects  are  cured. 

b.  What  inquiry  may  still  be 
made  into  its  legality. 

Opposing  the  acknowledg- 
ment.    Fraud. 


XIV.  Purchase  Money  and  Dis- 
tribution. 
29s.  Payment     of      purchase 
money. 

296.  Purchaser  cannot  resist  be- 

cause deed  is  defective. 

297.  Interest. 

298.  Purchase  by  a  lien  creditor. 

299.  How  he  must  proceed. 

300.  When   court   may   order   an 

issue   to    determine   valid- 
ity of  purchaser's  lien. 

301.  Who  can  contest  his  right. 

302.  Mode  of  procedure  by  con- 

testants. 

303.  Court    may    order    trial    or 

appoint     an     auditor     to 
make  distribution. 

304.  Distribution  by  the  sheriff. 

305.  He  must  make  it  at  proper 

time. 

306.  His  mode  of  distribution. 

307.  Distribution    of    arrears    of 

ground  rent. 


308.  Payment     of     money     into 

court. 

309.  Effect    of    agreement    con- 

cerning it. 

310.  Death  of  sheriff  or  prothon- 

otary    while    money   is   in 
court. 

311.  Who  may  intervene  in  dis- 

tribution. 

312.  Mode  of  distribution  by  the 

court. 

313.  Discharge   of   incumbrances. 

a.  Liens    not    estates    are    dis- 
charged. 

b.  Discharged    lien    cannot    be 
revived. 

c.  When   mortgage  lien  is  not 
discharged. 

d.  Sale  on  conditions. 

e.  Paramountcy  of  purchaser's 
title. 

f.  Sale  subject  to  charge  under 
order  of  court. 

g.  Sale  subject  to  fixed  lien. 

h.  Former    and   present   meth- 
ods of  selling  liened  land. 

314.  Right  to  the  proceeds. 

315.  Rights     of     mortgagees    to 

them. 

316.  Judgments. 

317.  Awards,  decrees,  etc. 

318.  Judgments  to  secure  future 

advances. 

319.  Judgments    on    land    which 

has  been  fraudulently  con- 
veyed. 

320.  Equitable  claims. 

321.  Order  of  payment. 

322.  Distribution  of  proceeds  of 

corporation. 

322.  Taxes. 

323.  Municipal    claims. 

324.  Arrears  of  ground  rent. 

325.  Mechanic's  liens. 

326.  Priority  of  judgments. 

327.  Purchase  money  judgments. 

328.  Partnership    judgmei)ts. 

329.  Disposition  of  surplus. 

330.  Practice  before  auditors. 


Op  Execution.  1701 

331.  Who  may  serve.  336.  Exceptions    and    recommit- 

332.  Notice  of  hearing   for  dis-  ment. 

tribution.  ^37-  Compensation    of    auditors. 

„  ,       ..,  338.  Costs  of  audit. 

333.  i'owers  of  auditor.  t-.  .        ,    . 

339-  Feigned  issue. 

334.  Auditors'    report.  340.  Appeals. 

335.  Conclusiveness   of   report.  341.  Distribution   by   agreement. 

XI.    Execution  Against  Real  Estate. 

221.    Fieri  facias. 

When  sufficient  personal  property  cannot  be  found  by  the  of- 
ficer, on  the  writs  just  mentioned,  the  defendant's  lands,  tene- 
ments and  hereditaments,  which,  with  certain  modifications,  are 
considered  in  this  state  as  chattels  for  the  payment  of  debts, ^  are, 
by  the  act  i6th  June,  1836,^  liable  to  be  seized  and  sold  upon 
judgment  and  execution.  It  is  necessary  to  exhaust  such  per- 
sonal property  as  can  be  reached  by  fi.  fa.,  before  proceeding 
against  the  land;'  but  after  a  fi.  fa.  has  been  executed  against 
land,  the  court  will  not  set  it  aside,  on  the  ground  that  since  the 
inquisition,  sufficient  personal  property  has  been  found  to  satisfy 
the  execution.*  The  character  and  extent  of  the  interests  in  land 
which  are  subject  to  levy  and  sale  have  been  already  shown." 
Though  land  which  has  been  acquired  by  the  defendant  since 
the  judgment,  is  not  subject  to  the  lien  of  the  judgment,  it  is 
just  as  much  subject  to  seizure  and  sale  in  execution  as  any  other 
property  of  the  defendant.^  If  land,  bound  by  the  judgment  has 
since  been  aliened,  the  plaintiff  may  proceed  against  it  in  the 
hands  of  the  terre-tenant,  without  resorting  to  a  scire  facias.'' 
And  where  the  judgment  is  on  the  bond  accompanying  a  mort- 
gage, the  fi.  fa.  is  not  restricted  to  the  mortgaged  premises.^  The 
writ  generally  used  to  enforce  judgment  against  land  is  the  fieri 
facias;  the  proceedings  under  this  writ,  in  their  regular  order, 
will  be  explained  in  the  present  section,  reserving  certain  special 
cases  to  be  treated  separately  hereafter. 

1  Andrew  v.  Fleming,  2  Dall.  94;  Cowden  v.  Brady,  8  S.  &  R.  508; 
Himes  v.  Jacobs,  i  P.  &  W.  158. 

2  Act  16  June,  1836,  §43,  P.  L.  769,  2  Purd   §92,  p.  1561. 

3  See  §11. 

4  Hunt  v.  McClure,  2  Yeates  387. 

5  See  §33- 

6  Packer's  Appeal,  6  Pa.  277;  Lea  v.  Hopkins,  7  Pa.  492. 

7  Young  V.  Taylor,  2  Binn.  228, 

8  Morris  v.  McConaughey,  i  Yeates  9,  12. 
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222.    Nature  and  form  of  writ. 

The  object  to  be  affected  by  the  writ  is  the  seizure  aijd  sale  of 
the  defendant's  interest  in  the  land,  and  the  application  of  the 
proceeds  to  the  payment  of  the  judgment.  But  in  order  that 
defendants  may  not  be  at  the  mercy  of  their  creditors,  an  inqui- 
sition must  be  held,  to  ascertain  if,  from  the  profits  of  the  land, 
the  debt,  interest  and  costs  may  be  satisfied  in  seven  years,  in 
which  event  the  land  is  not  sold  at  all,  but  appraised,  and  either 
taken  by  the  plaintiff  at  the  valuation,  to  hold  until  his  judgment, 
with  interest  and  costs,  has  been  paid,  or  delivered  to  the  defend- 
ant to  keep,  on  his  paying  the  plaintiff  the  appraised  value  in 
semi-annual  payments,  until  his  debt  is  satisfied.  If,  however, 
there  be  a  written  waiver  of  an  inquisition,  by  the  defendant,  the 
sheriff  may  proceed  to  sell  the  real  estate  on  the  fi.  fa.,  before  the 
return  day,  without  any  further  writ;*  and  this  is  also  the  pro- 
ceeding where,  from  the  peculiar  nature  of  the  estate  levied  on, 
an  inquisition  is  unnecessary.  If  the  inquest  condemn  the  land, 
that  is,  find  that  it  will  not  pay  the  debt,  interest  and  costs,  in 
seven  years,  the  sheriff  returns  this  fact  along  with  his  fi.  fa.,  and 
thereupon  the  plaintiff  may  have  a  writ  of  venditioni  exponas  to 
sell  the  land,  and  pay  his  debt  from  the  proceeds.  The  form  of 
the  writ  is  not  prescribed  by  the  act;  it  is  a  mandate  from  the 
court  to  the  sheriff,  or  other  proper  officer,  commanding  him  that 
of  the  lands  (or  goods  and  lands)  of  the  defendant  he  cause  to 
be  made  the  amount  specified,  and  that  he  have  the  same,  to- 
gether with  the  writ,  in  court,  at  the  return  day. 

FORM  OF  FI.  FA. 
County  of  ,  ss: 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  the 
County  of  ,  greeting: 

We  command  you  (in  case  of  alias  as  before  we  did),  that  of 
the  goods  and  chattels,  lands  and  tenements  of  ,  de- 

fendant   ,  in  your  bailiwick,  you  cause  to  be  levied  as  well  the 
sum  of  dollars  and  cents,  lawful  money  of 

Pennsylvania,  which  was  adjudged  to  ,  plaintiff  lately, 

in  our  Court  of  Common  Pleas,  No.     ,  of  the  County  of  , 

in  a  certain  action  of  between  the  said  plaintiff  and  said 

defendant     ;  as  also  the  sum  of  dollars  and 

9    Act  16  June,  1836,  §45,  P.  L-  769.  2  Purd.  §95,  p.  1563. 
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cents,  for  the  costs  and  charges  by  the  said  plaintiff  about  (his 
or  her)  suit  in  that  behalf  expended,  whereof  the  said  defendant 
(is  or  are)  convict,  as  appears  of  record,  etc. 

And  have  you  those  moneys  before  our  judges,  at  , 

at  our  said  court,  there  to  be  held  the  first  Monday  of 
next,  to  render  to  the  said  plaintiff       for  the  judgment  debt, 
damages  and  costs  aforesaid.     And  have  you  then  there  this 
writ. 

Witness  the  Honorable  ,  president  judge  of  our  said 

court,  at  Philadelphia,  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 

Prothonotary. 

323.    The  levy,  (a) 

The  first  step  towards  the  execution  of  this  writ  is  the  levy, 
to  constitute  which  no  actual  entry  upon  or  seizure  of  the  lands 
and  tenements  need  be  made  by  the  sheriff,  who  does  not,  in  the 
case  of  land,  as  he  does  in  the  case  of  chattels,  take  the  thing 
levied  out  of  the  defendant's  possession.^"  The  act  is  silent  as  to 
the  manner  of  its  performance,  and  gives  no  directions  as  to 
notice  to  the  defendant.  The  levy  on  real  estate  is  made  on 
paper ;  the  defendant  is  not  entitled  to  any  notice  of  it,  and  it  may 
be  entered  after  the  return  day,  even  if  a  former  levy  had  been 
set  aside  ;^^  but  the  defendant  must  have  notice,  either  of  the 
levy  or  of  the  inquisition.^^  The  levy  is  to  be  made  on  the 
real  estate  of  the  defendant,  or  such  part  thereof  as  the  ofificer 
may  deem  sufficient  to  pay  the  sum  to  be  levied;  but  not  less 
than  a  whole  tract  can  be  levied  on.^^  The  levy  made  after  the 
return  day  of  the  fi.  fa.  is  invalid,  and  a  title  based  thereon  cannot 
be  sustained.^** 

a  4  Vale  9450. 

10  The  act  11  June,  1879,  P.  I<.  122,  2  Purd.  §64,  p.  1547,  provide3  that 
an  inquest  shall  be  held,  whenever  real  estate  is  taken  in  execution,  under 
any  existing  laws. 

11  Cowden  v.  Brady,  8  S.  &  R.  509. 

12  Thompson  v.  Phillips,  Bald.  270.  See  Heydrick  v.  Eaton,  2  Binn. 
217;  Hurst  V.  Rodney,  2  W.  C.  C.  49. 

13  Heydrick  v.  Eaton,  2  Binn.  217.  If  the  defendant  be  a  nonresi- 
dent, notice  may  be  served  on  his  tenant,  upon  the  premises.  Evans  v. 
Sidwell,  9  Lane.  Bar  113. 

13a  Boyer  v.  Miller,  200  Pa.  589. 
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notice  of  levy  on  reai<  estate. 

A.  B. 
V.         ^  Court  of  Common  Pleas,  Term,  1912. 

CD. 

Fi.  Fa. 

Take  notice  that  by  virtue  of  the  above  writ  of  fieri  facias  to 
me  directed,  I  have  levied  upon  your  real  estate,  and  that  an  in- 
quisition will  be  held  upon  the  same  upon  the  day  of  , 
A.  D.  1912,  at  12  o'clock  m.,  at  the  Sheriff's  Office, 

Respectfully  yours, 

C.  H.  K.,  Sheriff. 
To  ,  Defendant. 

Premises, 
224.    Plaintiif  should  give  sheriff  a  description. 

The  plaintiff  should  furnish  to  the  sheriff  a  description  of  the 
property,  by  metes  and  bounds,  as  set  forth  in  the  defendant's 
title  papers  on  record.^*  The  sheriff  annexes  to  his  return  a  de- 
scription of  the  nature  of  the  interest  levied  on,  and  of  the 
situation  and  boundaries  of  the  land ;  this  identifies  and  fixes  the 
object  levied  on,  and  is  the  only  mode  of  ascertaining  what  was 
taken  in  execution;  in  case  of  a  variance  between  the  levy  and 
subsequent  proceedings,  the  levy  must  govern. ^°  Generally,  the 
levy  controls  all  subsequent  proceedings — as,  where  a  levy  was 
made  on  a  rent  charge,  and,  by  mistake,  the  sheriff  advertised 
the  lot  on  which  it  was  charged,  and  executed  a  deed  conveying 
the  lot,  and  no  application  was  made  in  time,  to  set  aside  the 
sale,  the  rent  charge  was  held  to  pass  to  the  purchaser.^"  And  a 
mistake  in  the  levy,  as  to  the  character  of  the  defendant's  es- 
tate, is  fatal;  thus,  a  levy  and  sale  of  the  defendant's  estate, 
as  a  tenancy  by  the  curtesy,  when  he  had  the  fee,  passes  no 
title  ;^'  but  a  mere  vagueness  in  the  description  of  the  defend- 
ant's interest  in  the  land,  is  not  a  fatal  objection  to  the  levy;  it 
may  be  amended.^*  So,  a  levy  on  an  undivided  moiety,  when  the 
defendant  owns  the  whole,  will  be  set  aside,  on  his  application.'' 

14  Act  16  June,  1836,  §43,  P.  L.  769,  2  Purd.  §92,  p.  1561. 

15  Grubb  v.  Guilford,  4  W.  223. 

16  Streaper  v.  Fisher,  i  R.  155. 

17  McLaughlin  v.  Shields,  12  Pa.  283.  And  mere  acquiescence  in  the 
mistake,  by  the  defendant,  will  not  conclude  him;  to  have  that  effect,  the 
mistake  must  be  brought  about  by  the  action  of  the  defendant.    Ibid. 

18  Donaldson  v.  Bank  of  Danville,  20  Pa.  245.    On  a  rule  .to  show 
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235.    Consequences  of  a  mistake. 

But  a  mistake  in  respect  to  the  quantity  and  boundaries  of  the 
lands,  is  not  so  serious.  A  description  by  metes  and  bounds,  and 
the  rents  described  as  issuing  out  of  the  land,  is  sufficient ;  more 
laxity  of  description  is  allowed  in  levies  than  in  deeds,  because 
the  title  papers  are  not  always  accessible  to  the  plaintiff;  but  a 
levy  and  sale  is  a  mere  nullity,  which  affects  to  pass  all  the  de- 
fendant's property,  in  general  terms,  as,  all  his  lands  in  Penn- 
sylvania.^" It  is  enough  if  the  levy  show  what  was  intended  to 
be  levied  on;  and  where  doubtful  expressions  are  used,  the  con- 
struction should  be  favorable  to  the  recovery  of  the  debt  by  the 
plaintiff;  thus,  a  levy  on  a  tr?"*-  of  land  generally,  embraces 
whatever  interest  the  defendant  had  in  it,  unless  there  were  some- 
thing else  in  the  levy,  restricting  it  to  a  particular  part  or  share 
of  the  land.^^  So,  if  the  levy  and  sale  are  not  by  fixed  bound- 
aries, or  of  any  ascertained  quantity,  but  of  a  certain  number  of 
acres,  more  or  less,  in  the  tenure  of  the  defendant,  the  vendee 
holds  by  the  extent  of  such  tenure.^^  The  levy  ought  not  to  be 
construed  beyond  the  natural  meaning  of  its  words,  where  there 
is  nothing  else  to  explain  them;  the  description  of  real  estate 
in  a  levy  is  usually  furnished  by  the  plaintiff,  who  may  embrace 
in  it  whatever  he  chooses;  and  if  he  use  limited  and  restrained 
language,  the  purchaser,  claiming  under  the  plaintiff's  levy  and 
sale,  must  take  according  to  the  description ;  thus,  if  the  levy  be 
on  half  of  a  tract,  he  takes  no  more  at  the  sale,  although  the  de- 
fendant may  then  be  owner  of  the  whole.^^  A  levy  free  from 
ambiguity,  fraud  or  misrepresentation,  cannot  be  impeached  or 
contradicted  by  parol  evidence.^*    But  when  it  is  claimed  that  a 

cause  why  the  levy,  inquisition,  vend,  exp.,  and  sheriff's  sale  should  not 
be  set  aside,  the  court  set  aside  the  sale,  but  refused  to  set  aside  the  in- 
quisition, and  granted  leave  to  amend  the  levy;  and  the  supreme  court 
held,  that  such  matters  must  be  left  to  the  sound  discretion  of  the  court 
below,  and  were  not  matters  of  error.  The  writ  of  error  was  quashed. 
Ibid. 

19  McCormick  v.  Harvey,  g  W.  484. 

20  Heartley  v.  Beaum,  2  Pa.  171. 

21  Inman  v.  Kutz,  10  W.  100. 

22  Hyskill  v.  Givin,  7  S.  &  R.  369;  Swartz  v.  Moore,  5  S.  &  R.  257; 
Zeigler  v.  Hautz,  i  W.  &  S.  533- 

23  McCormick  v.  Harvey,  9  W.  482;  Carpenter  v.  Cameron,  7  W.  51. 
See  Mcl,aughlin  v.  Shields,  12  Pa.  287. 

24  McClenahan  v.  Humes,  25  Pa.  85. 
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levy  includes  two  tracts  of  land  not  adjoining,  though  used  as  one 
farm,  evidence  dehors  the  levy  showing  adjoiners,  boundaries 
and  quantity  is  admissible,  not  to  contradict,  but  to  explain  the 
ambiguity,  and  to  show  that  both  tracts  were  intended  to  be  in- 
cluded in  the  description.^'  A  clear  mistake  in  the  situation  of 
the  land  is  fatal;  thus  a  sale  under  a  mechanic's  claim  against 
a  house  on  A.  street,  will  not  pass  a  house  on  B.  street,  and 
parol  evidence  is  inadmissible,  to  show  that  the  description  was 
intended  to  apply  to  the  house  sold.^^  In  such  case,  also,  ''he 
sale  will  be  set  aside ;  and  perhaps  the  purchaser  might  defend  on 
this  ground,  in  an  action  against  him  by  the  sheriff  for  the  pur- 
chase money.''' 

226.    Levy  need  not  be  on  all. 

The  sheriff  is  not  bound  to  levy  on  all  the  defendant's  lands 
in  his  bailiwick;  neither  can  he  cut  up  and  divide  particular 
tracts,  a  levy  upon  a  part  of  a  tract  being  illegal  and  prohibited 
by  the  act ;  nor  can  an  administrator  agree  to  such  a  levy.^'  But 
he  is  bound  to  follow  the  directions  of  the  plaintiflf,  as  to  seizing 
on  a  specific  tract,  and  this  is  constantly  done.^®  So,  if  there  be 
a  general  judgment  affecting  different  estates,  or  distinct  tracts, 
the  judgment  creditor  may  direct  a  levy  to  be  made  on  one  only; 
although  if  the  estate  levied  on  has  been  sold  or  conveyed  by  the 
defendant  subsequently  to  the  judgment,  and  the  remaining  lands 
are  sufficient  to  satisfy  all  the  liens,  the  court  will  interfere.*" 
It  is  not  a  valid  ground  for  setting  aside  a  levy,  that  the  land  is 
named  as  several  parcels,  when  it  ought  to  be  sold  together;  or 
as  one  tract,  when  it  ought  to  be  sold  separately;  nor  that  the 
description  of  the  defendant's  interest  in  the  land  is  vague.  The 
levy  may  be  amended,  with  leave  of  the  court,  which  has  a  con- 
trolling power  over  the  sale.*^  Where  a  small  piece  of  land  is 
purchased  by  the  owner  of  a  tract  adjoining  it,  for  the  purpose  of 

25  Wildasen  v.  Bare,  171  Pa.  387;  Spang  y.  Snyder,  10  Pa.  193;  Erb 
V.  Scott,  14  Pa.  20 ;  Scheetz  v.  Fitzwater,  5  Pa.  126;  Buckholder  v.  Sigler, 
7  W.  &  S.  154- 

26  Simpson  v.  Murray,  2  Pa.  76. 

27  Friedly  v.  Scheetz,  9  S.  &  R.  156. 

28  Snyder  v.  Castor,  4  Yeates  443 ;  Maybury  v.  Jones,  4  Yeates  21. 

29  Ibid. 

30  Mevey's  Appeal,  4  Pa.  80;  Cowden's  Estate,  i  Pa.  279;  Nailer  v. 
Stanley,  10  S.  &  R.  45°. 

31  Donaldson  v.  Bank  of  Danville,  20  Pa.  245. 
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uniting  it  therewith,  and  of  using,  improving  and  occupying  the 
whole  as  one  tract,  and  it  is  so  used  and  occupied,  it  becomes 
united  to  the  larger  .tract ;  and  it  is  sufficient,  in  order  to  include 
both  in  a  levy,  for  the  sheriff  to  describe  them  generally  as  one 
tract,  without  any  particular  description  of  the  lesser  tract,  or 
specification  of  the  title  under  which  it  is  held.^^  And  where  a 
second  lot  was  held  by  adverse  possession,  having  been  the  site 
of  a  mill  pond  appurtenant  to  a  mill  on  the  tract  held  in  fee,  but 
that  right  had  ceased,  under  the  provisions  of  the  grant,  by  dis- 
user,  a  sheriff's  sale  of  the  defendant's  title  to  the  tract  owned 
in  fee,  with  the  appurtenances,  passes  his  title  in  the  second 
lot.'' 

FORM    OF   RETURN    TO    Fl.    FA. — WHERE   LEVY    MADE. 

By  virtue  of  the  within  writ  to  me  directed,  of  the  goods  and 
chattels  of  the  within  named  (name  of  defendant),  I  have  caused 
to  be  levied  the  debt  and  damages  within  specified,  which  moneys 
I  have  ready  before  the  judges  within  named,  at  the  time  and 
place  within  mentioned,  as  I  am  commanded. 

(So  answers,  etc.) 

Where  no  goods  found. 

Nulla  bona. 

227.    How  defective  description  may  be  remedied. 

The  remedy  for  a  defective  or  erroneous  description  in  the 
levy,  is  by  application  to  the  court  to  set  it  aside.  This  should  be 
made  at  an  early  moment,  if  possible,  before  the  sale,  and  must 
be  made  before  the  sheriff's  deed  is  acknowledged;'*  if  the  de- 
fendant lie  by  and  allow  the  purchaser  to  pay  his  money  and  re- 
ceive a  deed,  he  has  no  cause  of  complaint.'^  The  court  may  per- 
mit the  levy  to  be  amended,  instead  of  setting  it  aside.  The 
grounds  upon  which  a  levy  will  be  set  aside  have  been  already  ex- 
plained in  considering  the  manner  of  making  the  levy.  The  re- 
fusal to  set  aside  a  levy  is  within  the  sound  discretion  of  the 
court  below,  and  is  not  matter  of  error.'*  When  the  levy  is  set 
aside,  the  plaintiff  cannot  proceed  to  sell,  without  a  fresh  levy, 

32  Buckholder  v.  Sigler,  7  W.  &  S.  154. 

33  Scheetz  v.  Fitzwater,  5  Pa.  126. 

34  Buchanan  v.  Moore,  13  S.  &  R.  304;  Carpenter  v.  Cameron,  7  W. 
60;  McCormick  v.  Harvey,  9  W.  485. 

35  Heartley  v.  Beaum,  2  Pa.  165. 

36  Donaldson  v.  Bank  of  Danvjlje,  go  Pa.  245. 
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and  a  sale  made  under  a  venditioni  exponas,  issued  without  such 
fresh  levy,  would  be  void.'' 

228.    Levy  creates  a  lien.(b) 

By  the  principles  of  the  common  law,  a  lien  is  a  necessary  and 
inseparable  incident  of  seizure  in  execution.'*  And  though  an 
execution  levied  on  land  will  not  operate  to  continue  the  lien  of 
the  judgment,  yet,  if  issued  on  a  judgment  which  is  not  a  lien, 
it  would  create  a  new  lien,  so  as  to  protect,  for  a  reasonable  time, 
the  property  levied  on.'"  And,  after -a  levy  on  land  in  the  pos- 
session of  the  debtor,  he  cannot,  with  a  view  to  defeat  the  credi- 
tor, transfer  the  possession,  even  to  the  real  owner — the  owner, 
in  such  case,  must  pursue  his  title,  by  ejectment.*"  A  fi.  fa.  levied 
on  the  land  is  not  notice  to  a  terre-tenant.*^  Where  the  defend- 
ant disclaimed  all  title  to  the  land  levied  on,  and  the  plaintiff 
thereupon  abandoned  further  proceedings  on  the  fi.  fa.,  and  is- 
sued an  alias  fi.  fa.,  the  court  refused  to  set  aside  the  latter  writ, 
at  the  instance  of  the  defendant,  who  based  his  application  on  the 
ground  that  the  plaintiff  was  bound  to  pursue  his  levy  on  the 
first  writ  to  condemnation.*''  And  where  the  land  is  found  by  the 
inquest  sufficient  to  pay,  by  its  profits,  the  debt  in  seven  years, 
the  plaintiff,  it  seems,  is  not  bound  to  proceed  to  extend  the 
land,  but  may  bide  his  time,  and  come  upon  the  proceeds  of  that 
or  any  other  tract,  when  sold  upon  another  execution.*'  And 
where  the  plaintiff,  having  two  judgments,  issued  a  fi.  fa.  upon 
the  oldest,  and  levied  upon  the  defendant's  land,  which  was  ex- 
tended, though  the  liberari  was  not  executed,  it  was  held,  that 
this  proceeding  did  not  preclude  him  from  having  an  execution 
upon  the  second  judgment,  although  both  judgments  were  laid 
before  the  inquest  upon  the  first  execution.**    If  the  land  were 

b  4  Vale  9444. 

37  Burd  V.  Dansdale,  2  Binn.  80. 

38  Stauffer  v.  Commissioners,  i  W.  300;  Shaeflfer  v.  Child,  7  W.  86; 
Packer's  Appeal,  6  Pa.  277;  Hinds  v.  Scott,  11  Pa.  25;  Ross  &  Co.'s  & 
Elsbree's  Appeals,  106  Pa.  82,  86.  For  duration  of  Lien  see  Vol.  IV., 
Chapter  on  Scire  Facias,  Part  XL 

39  Packer's  Appeal,  6  Pa.  277. 

40  Stable  V.  Spohn,  8  S.  &  R.  3I7- 

41  Koons  V.  Hartman,  7  W.  20. 

42  Coleman  v.  Mansfield,  i  Miles  56.  See  Hunt  v.  Breading,  12  S.  & 
R.  37;  Morrison's  Appeal,  i  Pa.  13. 

43  Taylor's  Appeal,  i  Pa.  390. 

44  Gist  V.  Wilson,  2  W.  30. 
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retained  by  defendant,  this  would  now  fall  within  the  prohibi- 
tion of  the  act  26th  April,  iSsS-''^ 

229.    Inquisition.(c) 

The  next  step  to  be  taken  by  the  sheriff,  after  levying  on  real 
estate,  is  to  summon  an  inquest  for  the  purpose  of  ascertaining 
whether  the  rents  and  profits  of  such  estate,  beyond  all  reprises, 
will  be  sufficient  to  satisfy,  within  seven  years,  the  judgment  upon 
which  the  execution  was ,  issued,  with  the  interest  and  costs  of 
suit.*^  Generally,  a  sale  of  improved  land  without  inquisition  is 
void;*'  it  is  requisite,  in  order  to  authorize  the  sale  of  the  equit- 
able title  of  a  vendee  under  articles  of  agreement,  although  levied 
on  as  an  estate  for  life,  and  although  the  vendor  had  disseised 
or  obtained  possession  from  the  vendee.**  The  want  of  an  inqui- 
sition is  not  cured  by  showing  that  the  land  was  held  adversely 
to  the  title  of  the.  defendant. *°  And  a  statute  providing  that  a 
judgment  against  a  defaulting  tax-collector,  shall  be  without  stay 
of  execution,  and  shall  be  prosecuted  without  delay,  does  not 
dispense  with  the  inquisition.^"  But  the  want  of  an  inquisition 
can  be  taken  advantage  of  only  by  the  defendant  in  the  execution, 
and  by  him  only  within  a  reasonable  time;  and  therefore,  the 
voluntary  abandonment  of  the  land  by  the  defendant,  after  the 
sale,  the  entry  by  the  purchaser  from  the  sheriff's  vendee,  and 
his  retention  of  possession  for  twenty  years  or  more,  will  de- 
feat a  mere  intruder  who  defends  his  possession  under  the  title 
alleged  to  exist  in  the  defendant  in  the  execution,  on  the  ground 
of  the  defect  in  the  sheriff's  sale,  by  reason  of  the  want  of  an  in- 
quisition.^^ 

The  inquisition  must  be  held  by  the  sheriff  himself  and  not  by 
his  deputy.^"  The  real  debt  is  to  be  considered  by  the  inquest; 
not  a  judgment  for  the  penalty."^     Moreover,  that  title  to  real 

c  4  Vale  9564. 

45  P.  L.  3I3>  3  Purd-  §ii3,  P-  IS67- 

46  Act  16  June,  1836,  §44,  P.  L.  769,  2  Purd.  §93,  p.  1561. 

47  Baird  v.  Lent,  8  W.  422;  Gardner  v.  Sisk,  54  Pa.  506;  St.  Bartholo- 
mew's Church  V.  Wood,  61  Pa.  96. 

48  McLaughlin  v.  Shields,  12  Pa.  283. 

49  Ibid. 

50  Myers  v.  Commonwealth,  34  Pa.  270. 

51  Wray  v.  Miller,  20  Pa.  iii. 

52  Haberstroh  v.  Toby,  9  Phila.  614;  Klopp  v.  Breitenbach,  2  Foster 
73- 

53  Anonymous.    Add  21. 
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estate  is  held  adversely  to  a  defendant  in  an  execution  does  not 
excuse  the  necessity  of  holding  an  inquisition.^*  The  sheriff  can- 
not inquire  into  the  defendant's  right  to  claim  the  benefit  of  the 
exemption  law,  therefore  an  inquisition  will  be  set  aside  if  the 
sheriff  refuses  to  appraise  and  allow  the  exemption.^' 

The  court  will  set  aside  an  inquisition  condemning  the  defend- 
ant's real  estate  on  his  application  if  made  before  sale  on  cause 
shown."'  But  it  will  not  be  set  aside  because  the  jury  did  not 
take  into  view  all  the  incumbrances  on  the  land  in  fixing  the  an- 
nual sum  to  be  paid,  where  the  complaining  party  appeared  be- 
fore the  inquest  and  gave  the  usual  notice  of  election  to  retain, 
and  received  payments  until  his  judgment  was  nearly  paid." 
Again,  where  a  levy  is  made  on  a  life  interest  in  real  estate  and 
the  defendant  fails  to  give  written  notice  to  the  plaintiff,  the  fail- 
ure of  the  inquest  to  make  an  appraisement  of  the  yearly  value  is 
no  ground  for  setting  aside  a  subsequent  sale."* 

FORM   OF    sheriff's    notice   OF   INQUISITION. 

Sheriff's  Office,  Easton,  Northampton  County,  1912. 

A  B     "^ 

I  Court  of  Common  Pleas,  Term,  1912. 

c"d.  J    ^'  ^- 

Take  notice  that  by  virtue  of  the  above  writ  of  fieri  facias 
to  me  directed,  I  have  levied  upon  your  real  estate,  and  that  an 
inquisition  will  be  held  upon  the  same  on  the  day  of 

,  A.  D.  1912,  at  12  o'clock  m.,  at  the  Sheriff's  Office, 
Respectfully  yours, 

C.   H.  K.,  SherijBf. 
To  ,  Defendant. 

Premises, 

230.    When  not  required. 

If  the  property  consist  of  a  vacant  lot  in  a  town,  or  of  mere 
woodlands  unimproved,  an  inquest  is  unnecessary ;°°  and  where 
it  was  evident  that  the  debt  and  costs  could  not  be  satisfied, 
within  seven  years,  out  of  the  annual   rents  and  profits,  the 

54  Myers  v.  Snyder,  14  Dist.  888. 

55  Inners  v.  Hartman,  2  York  170. 

56  Flick  V.  McComsey,  10  Lane.  Bar  197. 

57  Heller  v.  Lack,  2  Kulp  355. 

58  Conard  v.  Edwards,  7  C.  C.  342. 

59  Duncan  v.  Robeson,  ?  "Veates  455;  Gray  v.  Coulter,  4  P*.  i8§. 
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want  of  an  inquisition  did  not  vitiate  the  sale.^"  If  the  land 
has  been  previously  condemned  under  a  fi.  fa.,  another  judgment 
creditor  may  sell,  without  a  new  inquisition;^^  so,  an  inquisition 
is  unnecessary,  where  the  estate  levied  on  is  of  uncertain  dura- 
tion, as,  where  the  defendant  is  seised  in  fee,  liable,  however,  to 
be  defeated  by  his  dying  and  leaving  children.'^  The  case  of  an 
estate  for  life  has  been  specially  provided  for  by  the  legislature, 
as  will  be  explained  hereafter.  An  inquisition  is  unnecessary,  in 
order  to  effect  the  sale  of  a  lease  for  years  f^  and  where  the  es- 
tate levied  on  is  a  reversion  or  remainder  dependent  on  a  life 
estate,  it  may  be  sold  without  an  inquisition,  for  no  rents  and 
profits  are  receivable  by  the  reversioner  or  remainderman;**  but 
the  fact  that  the  premises  are  mortgaged  does  not  dispense  with 
an  inquisition.*^ 

231.    Waiver  of  inquisition,  (d) 

The  act  of  1836  provides  that  the  defendant  in  the  execution, 
being  at  the  time  of  the  issuing  of  the  writ  the  owner  of  the 
estate  levied  on,  or  the  person  owning  such  estate  by  title  from 
him,  may,  by  writing  filed  in  the  proper  court,  dispense  with  and 
waive  an  inquisition,  and  in  such  case,  the  sheriff  may,  after 
giving  notice  in  the  manner  therein  provided,  proceed  to  sell 
such  real  estate  upon  the  fi.  fa.,  before  its  return  day,  without 
any  other  writ.**  Since  this  act,  the  rightful  owner  of  the  es- 
tate, whether  in  or  out  of  possession,  is  the  only  person  who  may 
dispense  with  the  inquisition;*'  and  an  insolvent  assignor,  after 
a  voluntary  assignment,  is  not  such  a  person.*^     Before  the  act 

d  4  Vale  9565. 

60  Duncan  v.  Lawrence,  cited,  2  Yeates  150. 

61  McCormick  v.  Meason,  i  S.  &  R.  92;  McCullough  v.  Thornton,  2 
Leg.  Chron.  349;  Wray  v.  Miller,  20  Pa.  115;  Woodward,  J.  But  see 
Lippincott  v.  Tanner,  i  Miles  286,  contra.  A  condemnation  of  the  same 
land,  under  a  writ  against  a  stranger,  will  not  cure  the  want  of  an  inquisi- 
tion. ^  Wolf  V.  Payne,  35  Pa.  97. 

62  Stewart  v.  Kenower,  7  W.  &  S.  293. 

63  Dalzell  V.  Lynch,  4  W.  &  S.  256. 

64  Humphreys  v.  Humphreys,  2  Dall.  223;  Macalester  v.  Wistar,  2 
Miles  156. 

6s    Naples  v.  Minier,  3  P.  &  W.  475- 

66  Act  16  June,  1836,  §45,  P-  L-  769,  2  Purd.  §94,  p.  1562. 

67  Wolf  V.  Payne,  35  Pa.  97;  St.  Bartholomew's  Church  v.  Wood,  61 
Pa.  96;  Hadden  v.  Clark,  2  Grant  107. 

68  Pepper  v.  Copeland,  2  Miles  419. 
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of  1834,  the  heir,  as  such,  was  not  a  party  to  the  record,  and  the 
personal  representative  of  the  decedent  might  waive  inquisition 
on  a  fi.  fa.  against  his  lands ;°'  it  has,  however,  been  doubted 
whether,  since  that  act,  a  waiver  by  the  personal  representative, 
without  the  heirs,  will  authorize  a  sale;^"  but  it  is  now  settled, 
that  an  administrator  may  confess  judgment,  in  a  scire  facias  to 
revive  a  judgment  entered  against  his  decedent  in  his  lifetime, 
and  may  waive  inquisition  in  proceedings  upon  the  judgment 
confessed.'^  A  defendant,  who  has  sold  his  interest,  subject  to 
the  hen  of  the  judgment,  cannot  waive  inquisition;"  nor,  it  seems, 
can  an  attorney-at-law,  by  virtue  of  his  general  retainer ;''  before 
the  act  of  1836,  the  waiver  might  be  made  by  an  attorney  in 
fact.'*  In  a  second  sheriff's  sale  of  land,  as  the  property  of  the 
defendant  in  the  execution  under  which  the  first  sale  was  made, 
the  defendant  cannot  waive  the  inquisition.'^ 

If  a  client  wishes  to  disavow  the  action  of  his  attorney  in  filing 
a  waiver  of  inquisition  he  must  do  so  within  a  reasonable  time ;" 
nor  does  the  failure  of  the  prothonotary  to  mark  a  paper  waiving 
inquisition  "filed"  affect  its  validity."  If  an  inquisition  has 
been  waived  the  court  will  set  aside  one  inadvertently  made." 
And  an  inquisition  is  not  necessary  on  a  writ  issued  on  a  revived 
judgment  where  the  original  judgment  note  contains  a  waiver, 
which  is  properly  entered  on  the  record.'"  Again,  such  a  waiver 
contained  in  the  original  note,  is  binding  on  the  defendant's  ven- 
dee of  the  land.'" 

232.    Form  of  waiver. 

In  regard  to  the  form  of  the  waiver,  the  act  is  only  declara- 
tory of  the  existing  practice;  there  is  no  form  of  waiver  pre- 
scribed.^^   There  is  nothing  in  the  act  which  makes  it  compulsory 
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to  pursue  the  method  pointed  out ;  and,  as  it  is  for  the  benefit  of 
the  debtor,  there  is  nothing  in  the  way  to  prevent  him  from 
consenting  in  some  other  mode,  as,  by  writing  merely,  by  accept- 
ance of  the  purchase  money,  or  in  any  other  way,  that  may  estop 
him  in  equity  from  asserting  title  to  the  estate.^^  Therefore, 
where  the  waiver  was  contained  in  a  warrant  of  attorney  to  con- 
fess judgment,  and  a  memorandum  of  the  waiver  was  made  upon 
the  record,  though  the  warrant  itself  was  not  filed,  it  was  held 
sufficient.'^  So,  it  matters  not  whether  the  waiver  be  filed  before 
or  after  the  sale;  it  is  enough,  if  the  sheriff  has  the  written  au- 
thority before  the  proceeds  upon  the  fi.  fa.  and  it  is  returned  with 
his  proceedings.**  In  practice,  it  is  usually  handed  to  the  sheriff 
and  returned  with  the  fi.  fa. 

233.    How  waiver  may  be  shown. 

Any  circumstances  may  amount  to  a  waiver,  or  estop  the  de- 
fendant from  showing  the  want  of  an  inquisition.'^  Thus,  if  the 
defendant  acquiesce,  and  permit  the  sheriflf's  deed  to  be  acknowl- 
edged, without  objection,  he  cannot  avail  himself  of  the  irregu- 
larity. At  all  events,  he  is  estopped,  when  he  has  induced  the 
sheriflf's  vendee  to  become  the  purchaser,  and  the  proceeds  have 
been  applied  to  the  payment  of  his  debts ;  so,  he  and  all  claiming 
under  him  are  estopped,  by  his  subsequent  release  to  the  pur- 
chaser, and  delivery  of  possession ;  under  such  circumstances,  his 
interest  passes  by  the  sale,  and  a  second  sale  of  the  same  land, 
under  another  execution  against  him,  will  confer  no  title  on  the 

82  Mitchell  V.  Freedley,  lo  Pa.  209. 

83  Kimball  v.  Kelsey,  i  Pa.  183.  Whether  or  not  a  waiver  of  inquisi- 
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judgment  debtor,  a  title  under  such  sale  will  be  upheld,  under  the  maxim 
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ney confess  judgment,  by  virtue  of  a  warrant  of  attorney,  with  waiver 
of  inquisition,  the  waiver  becomes  part  of  the  judgment,  and  cannot  be 
questioned  collaterally.  Hageman  v.  Salisberry,  74  Pa.  280.  Otherwise, 
of  a  judgment  entered  by  the  prothonotary,  without  the  intervention  of  an 
attorney.  Hope  v.  Everhart,  70  Pa.  231.  But  see  Jackson  v.  Morter,  82 
Pa.  296,  where  it  is  said  by  Mr.  Justice  Mercur,  that  the  authority  of 
Hope  V.  Everhart  was  very  much  shaken,  if  not  subsequently  overruled, 
in  Hageman  v.  Salisberry.  See  also  Stilwell's  Estate,  8  Phila.  178,  as  to 
this  question. 

84  Overton  v.  Tozer,  7  W.  333. 

85  Wray  v.  Miller,  20  Pa.  in;  St.  Bartholomew's  Church  v.  Wood, 
80  Pa.  219. 
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purchaser.'*    A  waiver  of  inquisition  is  not  incompatible  with  a 
claim  for  the  benefit  of  the  exemption  law.*' 

234.    Holding  of  inquisition. 

The  sheriff  must  give  at  least  five  days'  notice  of  the  time  and 
place  of  the  holding  of  the  inquisition,  to  the  defendant,  or,  if 
he  be  not  in  the  county,  to  his  attorney  or  agent,  and  if  the  latter 
be  unknown  to  the  sheriff,  the  notice  must  be  given  by  a  handbill 
fixed  upon  the  premises.**  Under  the  act  of  1806,  and  subse- 
quent statutes,  the  omission  to  give  notice  of  an  inquisition  was 
an  irregularity,  for  which  the  sale  might  have  been  set  aside,  but 
which  was  cured  by  the  payment  of  the  purchase  money  and  ac- 
knowledgment of  the  sheriff's  deed;*®  if  there  be  no  notice  in 
fact  either  of  the  levy  or  the  inquisition,  the  proceedings  cannot 
be  supported.""  It  is  usually  held  on  the  Friday  preceding  the 
return  day  of  the  process;  there  is,  however,  nothing  in  the  act 
which  precludes  the  sheriff  from  holding  an  inquest  after  the 
return  day  of  the  fi.  fa.,  and  such  has  always  been  the  practice, 
when  found  necessary;  therefore,  where  the  inquest  has  been 
quashed  for  irregularity,  he  may  proceed  to  hold  a  new  one, 
without  a  new  fi.  fa.°^  The  execution  need  not  show  when  or 
where  the  inquisition  was  held.°^  The  day  on  which  the  inquisi- 
tion is  taken  is  not  a  matter  of  record,  but  a  matter  en  pais; 
when  a  blank  for  the  date  is  left  in  it,  the  time  may  be  shown 
by  parol  evidence,  but  not  by  the  sheriff's  docket."*  If  required 
by  the  defendant  or  his  agent,  and  notice  of  the  requisition  be 
given  to  the  officer  executing  the  writ,  the  inquisition  must  be 
held  upon  the  premises."* 

86  Spragg  v.  Shriver,  25  Pa.  282.  See  Shoemaker  v.  Ballard,  IS  Pa. 
92;  Baird  v.  Lent,  8  W.  422. 

87  Shaw's  Appeal,  49  Pa.  177. 

88  Act  16  June,  1836,  §46,  P.  L.  769,  2  Purd.  §97,  p.  1563.  Notice 
need  not  be  given  to  an  assignee  in  bankruptcy.  Fuller  v.  Sheridan,  2 
Luz.  L.  R.  207.  Though  the  return  need  show  notice  of  the  holding  of  the 
inquisition,  yet,  the  fact  must  be  established  affirmatively,  on  a  motion  to 
quash  the  condemnation.    Huddy  v.  Jones,  S  W.  N.  C.  491. 

89  Meanor  v.  Hamilton,  27  Pa.  137. 

90  Heydrick  v.  Eaton,  2  Binn.  217. 

91  Weaver  v.  Lawrence,  I  Dall.  379. 

92  Eberly  v.  Billingfelt,  27  C.  C.  258. 

93  Thomas  v.  Wright,  9  S.  &  R.  89. 

94  Act  of  1836,  §47,  2  Purd.  §98,  p.  1563. 
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235.    Proceedings  thereunder. 

It  is  necessary  for  the  plaintiff  or  his  attorney  to  attend  before 
the  inquisition,  with  a  statement  and  evidence  of  the  nature  and 
amount  of  the  incumbrances  which  may  exist  upon  the  land  in  the 
shape  of  mortgages,  judgments,  taxes,  ground  rents,  &c.,  in 
order  to  effect  a  condemnation.  The  jury  of  inquiry  must  con- 
sist of  six  men  for  the  purpose  of  ascertaining  whether  the 
rents  and  profits  of  such  estate,  beyond  all  reprises,  will  be  suffi- 
cient to  satisfy  within  seven  years,  the  judgment  on  which  such 
execution  was  issued  with  the  interest  and  cost  of  suit.°°  It  is 
the  duty  of  the  jury  to  fix  the  clear  annual  value  of  the  land  be- 
yond all  reprises,  which  include  expenses  of  repairs,  taxes,  costs, 
trouble,  &c.'«  They  are  bound  to  take  into  consideration  mort- 
gages against  the  estate,  which  are  clearly  included  .in  the  term 
"reprises;"  and  the  instalments  of  a  mortgage  becoming  due 
within  the  seven  years  next  after  inquisition,  ought  to  be  regard- 
ed by  them  in  their  judgment.''  They  should  take  into  consid- 
eration all  liens  which  will  become  payable  within  the  seven 
years  f^  but  the  unpaid  purchase  money  due  on  articles  of  agree- 
ment between  vendor  and  vendee,  is  not  such  a  lien  as  is  proper 
to  be  taken  into  consideration  by  the  sheriff's  jury.'"  It  is  the 
uniform  practice  to  calculate  the  interest  upon  judgments  for  the 
seven  years.""  "In  all  the  counties  where  I  was  acquainted  with 
the  practice,"  says  Justice  Coulter,  "they  add  seventeen  per  cent, 
interest  to  the  liens,  and  then  add  all  the  costs,  fix  the  net  annual 
rent  beyond  repairs  and  taxes,  and  payable  at  the  commencement 
of  the  year;  and  if  this  will  pay  the  debt  and  interest  of  all  the 
liens,  with  the  interest  and  costs,  the  land  is  extended,  and  either 
the  defendant  or  plaintiff  must  take  it  at  that  valuation.""^  In 
estimating  the  annual  value  of  the  land,  the  usual  mode  is  for  the 
jurors  to  make  separate  estimates,  and,  after  adding  them  to- 
gether, return  the  medium  value  as  their  valuation ;  the  propriety 
of  this  course  has  been  recognized,  where  it  is  resorted  to,  not  as 

95  Act  May  10,  1881,  P.  L.  13,  2  Purd.  §96,  p.  1563. 

96  Mellon  V.  Campbell,  11  Pa.  416. 

97  Pulaski  V.  King,  i  Yeates  477;  Corporation  v.  Wallace,  3  R.  142. 

98  Near  v.  Watts,  8  W.  325. 

99  Springer  v.  Walters,  34  Pa.  328. 

100  I  Sm.  I/.  63.    The  real  debt  is  to  be  considered  by  the  inquest, 
not  the  penalty.    Anon.,  Add.  21. 

loi    Mellon  v.  Campbell,  11  Pa.  416. 
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a  decision  of  the  question,  but  as  an  approximation  to  unanimity 
by  the  inquest.^"^  In  the  case  of  developed  mineral  lands,  the 
jury  must  take  into  consideration  the  amount  of  rent  or  min- 
eral leave  paid,  and  which  the  estate  may  produce  from  the 
mines,  and  estimate  the  rent  or  mineral  leave,  with  the  other  rents 
and  profits  of  the  estate  for  the  seven  years.^"^ 

236.  Remedy  if  jury  act  improperly. 

If  the  jury  act  improperly,  as,  by  refusing  to  hear  evidence  of 
the  yearly  value  of  the  premises,  or  otherwise,  the  defendant's 
mode  of  redress  is  by  a  timely  application  to  the  court  whence 
the  process  issued,  to  quash  the  inquisition ;  it  is  too  late  to  raise 
such  objection,  in  an  ejectment  instituted  for  the  property,  after 
the  condemnation  and  sheriff's  sale.^°*  So,  the  court  will  set 
aside  an  inquisition,  where  it  clearly  appears  that  the  sum  affixed 
is  extravagantly  high;  and  where  the  court  below  assigned  an 
insufficient  reason  for  setting  aside  an  inquisition  and  extent,  the 
supreme  court  being  of  opinion  that  the  court  below  were  con- 
vinced that  the  jury  had  valued  the  land  too  highly,  refused  to 
reverse  the  judgment.^"^  Where  the  plaintiff  produced  an  affi- 
davit, which  showed  that  the  lands  could  not  possibly  pay  the 
debt  by  extent,  the  court  quashed  the  execution,  at  the  costs  of 
the  plaintiff,  who  was  desirous  that  it  should  be  set  aside,  in 
order  that  he  might  pursue  another  course;^"'  but  after  a  fi. 
fa.  executed  and  lands  extended,  it  is  not  a  sufficient  reason  for 
setting  it  aside,  that,  since  the  inquisition,  sufficient  personal 
property  has  been  found.^"^  The  jury  cannot  enlarge  the  sher- 
iff's levy  as  returned.^"*  They  are  not  entitled  to  an  allowance 
for  expenses  beyond  the  compensation  allowed  by  law.'°° 

237.  Return  of  inquisition. 

The  sheriff  must  return  the  inquisition,  along  with  the  writ,  to 
the  court.""     The  return  is,  substantially,  "that  the  rents  and 

102  White  V.  White,  s  R.  61. 

103  Act  4  May,  1852,  §3,  P.  L.  569,  2  Purd.  §99,  p.  1563. 

104  Murphy  v.  McCleary,  3  Yeates  405. 
IDS  Miller  v.  Milford,  2  S.  &  R.  35,  38. 

106  Hunt  V.  McClure,  2  Yeates  387. 

107  Ibid. 

108  Rodgers  v.  Gibson,  4  Yeates  iii. 

109  Wall  V.  Lloyd,  i  S.  &  R.  320.  And  see  Middleton  v.  Summers, 
3  S.  &  R.  549- 

no    Act  of  1836,  §44,  2  Purd.  §93,  p.  1561. 
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profits  will  pay  the  debt  in  seven  years,"  with  an  estimate  of  the 
annual  value  of  such  rents  or  profits ;  or  "that  the  profits  are  not 
sufficient  to  pay  the  debt  in  seven  years."  In  the  former  alter- 
native, the  lands  are  to  be  extended  or  delivered  to  the  plaintiff, 
until,  from  the  rents,  issues  and  profits,  he  has  repaid  himself, 
or  else  they  are  to  be  delivered  to  the  defendant,  at  the  assessed 
annual  value,  which  is  to  be  paid  to  the  plaintiff,  until  his  debt, 
with  interest  and  costs,  has  been  discharged.^^^  In  the  latter 
alternative,  when  the  inquest  has  found  the  rents,  &c.,  insufficient 
to  discharge  the  debt  in  seven  years,  the  plaintiff  may  proceed  to 
have  the  lands  sold.  But,  before  explaining  the  practice  in 
these  cases,  we  shall  consider  the  effect  and  nature  of  the  return. 

238.  Return  is  not  final. 

The  return  is  not  final ;  the  court  will  set  it  aside,  on  sufficient 
ground  being  shown — as,  that  the  estimate  of  the  value  of  the 
land  is  too  high,  or  that  the  jurors  have  misconducted  them- 
selves, or  will  quash  it  for  irregularity.^^^  As  regards  the  plain- 
tiff, an  inquest  finding  lands  sufficient  to  pay  in  seven  years,  is 
not  equivalent  to  satisfaction;  the  fi.  fa.  may  be  discontinued,  by 
leave  of  court,  and  an  alias  had  against  other  property,  or  the 
plaintiff  may  await  the  sale  of  the  original  subject  of  levy,  on 
other  executions,  and  then  come  in  on  the  proceeds  ;^^^  so,  if 
land  be  extended  under  one  inquisition,  the  plaintiff  will  not  be 
precluded  from  issuing  an  execution  on  another  coexistent  judg- 
ment, levying  on  the  same  land,  and  having  another  inquisition, 
even  though  both  judgments  were  brought  into  the  view  of  the 
first  jury.^^* 

239.  Discontinuance  of  fi.  fa.  and  issue  of  new  one. 

After  an  inquest  has  returned  that  the  rents  and  profits  will 
pay  the  debt  in  seven  years,  the  plaintiff  cannot  discontinue  his 
fi.  fa.,  and  take  out  a  new  one,  without  leave  of  the  court.  This 
has  been  the  practice  and  understanding  of  the  courts,  and  great 
inconveniences  might  ensue  from  a  contrary  practice,  because 
the  plaintiff  might  set  aside  the  proceedings,  and  levy  again  on 
the  same  land  repeatedly,  until  he  got  a  jury  to  condemn  it,  which 

111  Act  13  October,  1840,  P.  L.  2,  2  Purd.  §108,  p.  1565. 

112  Myers  v.  Snyder,  14  Dist.  888. 

113  Gro  V.  Huntingdon  Bank,  i  P.  &  W.  426;  Lyons  v.  Ott,  6  Wb. 
165. 

114  Gist  V.  Wilson,  2  W.  3°- 
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would  be  taking  away  from  the  defendant  the  benefit  of  the 
act  of  assembly  on  this  subject. ^^°  But  where  land  was  extended 
on  a  fi.  fa.,  and,  upon  motion,  the  inquisition  and  extent  were 
set  aside,  and  some  time  afterwards,  the  plaintiff  took  out  an 
alias  fi.  fa.,  whereon  the  same  land  was  levied  upon  and  sold,  it 
being  objected  that,  as  only  the  inquisition  under  the  first  fi.  fa. 
was  set  aside,  the  writ  and  levy  remained,  which  made  the  second 
fi.  fa.  erroneous ;  it  was  held,  that  the  first  fi.  fa.  was  in  form  re- 
linquished, though  not  in  substance;  and,  as  it  was  the  cause  of 
no  hardship  to  the  defendant,  who  would  be  protected  against 
unnecessary  costs,  the  court  upheld  the  second  fi.  fa.^^°  In  the 
former  case,  the  plaintiff  attempted  to  relinquish  his  inquisition, 
after  the  property  was  found  sufficient  to  pay  in  seven  years,  but 
here  the  inquest  was  set  aside;  the  matter  rested  solely  on  the 
levy,  which  may  be  relinquished,  provided  the  defendant  be  pro- 
tected against  unnecessary  costs.^^^ 

240.    What  is  included  in  return. 

The  return  is  made  on  the  back  of  the  writ,  which  is  then  filed 
with  the  prothonotary,  before  or  on  the  day  on  which  the  rule  to 
return  it  expires.  In  the  description  of  the  property  in  the  levy, 
which  makes  a  part  of  the  return,  it  is  not  necessary  to  set 
forth  the  deed  or  title  under  which  the  defendant  holds.^^*  The 
description  of  the  property  should  be  by  metes  and  bounds;  a 
levy  and  sale  is  a  mere  nullity,  where  it  affects  to  pass  all  the  de- 
fendant's property,  in  general  terms,  such  as  "all  his  property  in 
Pennsylvania,"  &c.,  but,  as  it  is  not  in  the  power  of  the  sheriff  or 
plaintiff  always  to  ascertain  precisely  the  details  of  a  defendant's 
property,  a  reasonable  degree  of  latitude  is  allowed  in  the  de- 
scription;^^" and  if  the  description  be  not,  in  the  defendant's 
opinion,  perfectly  precise,  he  may  have  relief,  by  application  to 
the  sheriff,  or  court,  to  correct  it  before  the  acknowledgment  of 
the  sheriff's  deed;^^"  he  cannot  take  advantage  of  such  defect, 

115  McCuUough  V.  Guetner,  i  Binn.  215.  And  see  Miller  v.  Milford, 
2  S.  &  R.  37;  Wilson  v.  Howser,  12  Pa.  115. 

116  Miller  v.  Milford,  2  S.  &  R.  35- 

117  Miller  v.  Milford,  2  S.  &  R.  35.  When  the  inquisition  is  set 
aside,  the  sheriff  may  hold  another  inquest,  under  the  same  writ.  Geis- 
inger  v.  Applebach,  6  W.  N.  C.  SS7- 

118  Buckholder  v.  Sigler,  7  W.  &  S.  154. 

119  Inman  v.  Kutz,  10  W.  90. 

120  Heartley  v.  Beaum,  2  Pa.  172. 
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after  lying  by,  and  allowing  the  purchaser  to  pay  his  money 
and  receive  his  deed.^^^ 

If  the  return  be  intelligible  of  itself,  and  ascertain  with  pre- 
cision the  tract  taken  in  execution,  no  room  for  explanatory  proof 
is  afforded,  and  none  will  be  received  to  contradict  the  official 
act;  but  where,  either  from  the  generality  of  the  terms  used, 
uncertainty  of  delineation,  or  seeming  contradiction  of  descrip- 
tion, a  doubt  is  raised,  affecting  the  boundaries  of  the  levy,  its 
locality  or  extent,  recourse  must  be  had  to  evidence  aliunde,  in 
which  case  it  becomes  a  legitimate  object  of  investigation  for  a 
jury.^^^  So,  where  a  levy  was  made  on  two  tracts  of  land,  but, 
in  the  inquisition,  it  was  stated,  that  "the  rents,  issues  and  profits 
of  a  certain  piece  or  parcel  of  land  set  forth  and  described  in  the 
annexed  schedule"  (meaning  the  levy),  "are  not  sufficient  to 
satisfy  the  debt,"  the  uncertainty  as  to  whether  both  tralcts  were 
acted  upon  by  the  inquest,  or  only  one  of  them,  may  be  removed 
by  parol  proof;  therefore,  one  party  may  show  that  the  inquest 
acted  upon  one  tract  only,  and  the  other  may  show  the  value  of 
the  rents  and  profits  of  the  tract  in  dispute.^^*  And  where  it  was 
uncertain,  from  the  levy,  which  of  two  tracts  of  land  was  levied 
on,  the  fact  of  the  election  of  one  of  the  tracts  by  the  purchaser 
may,  after  the  lapse  of  many  years,  be  taken  into  consideration 
by  the  jury,  in  connection  with  other  facts,  in  deciding  which 
of  the  two  tracts  had  been  levied  upon.^^*  The  court,  in  a  proper 
case,  will  allow  a  return  to  be  amended,  upon  application,  sup- 
ported by  affidavits,  made  at  any  time  prior  to  the  acknowledg- 
ment of  the  sheriff's  deed,  provided  intervening  rights  would 
not  be  thereby  affected.^^^ 

241.    Approval  of  condemnation. 

In  case  of  condemnation,  the  act  of  1836  requires  the  court 
to  approve  the  inquisition.^^*  The  defendant  alone  can  take  ad- 
vantage of  the  want  of  approval  by  the  court  of  the  inquisition 
condemning  the  land,  and  that  only  within  a  reasonable  time.^" 

121  Ibid. 

122  Hoffman  v.  Banner,  14  Pa.  25. 

123  Shoemaker  v.  Ballard,  IS  Pa.  92. 

124  St.  Clair  v.  Shale,  20  Pa.  105. 

125  See  Heartley  v.  Beaum,  2  Pa.  172. 

126  Act  of  1836,  §61,  P.  L.  772,  2  Purd.  §114,  p.  1567- 

127  Crawford  v.  Boyer,  14  Pa.  380;  Wray  v.  Miller,  20  Pa.  iii; 
Fuller  V.  Sheridan,  2  Luz.  I,.  R.  207. 
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In  case  of  condemnation,  it  has  not  been  the  practice  to  obtain 
a  formal  approval  of  the  inquisition,  before  suing  out  the  ven- 
ditioni exponas;  it  seems,  that  the  issuing  of  that  writ,  being  in 
contemplation  of  law  the  act  of  the  court,  is  a  sufficient  approval 
to  satisfy  the  act  of  1836,  at  least  as  to  strangers."*  The  ap- 
proval of  the  inquisition  cures  prior  irregularities  in  a  levy  upon 
lands  in  adjoining  counties,  under  the  act  of  1840.^^® 

242.    Of  the  extent.    Writ  of  liberari  facias,  (e) 

We  have  already  mentioned  that  if  the  jury  find  that  the  rents, 
&c.,  of  the  land  are  sufficient  to  pay  the  judgment,  with  interest 
and  costs,  in  seven  years,  the  sheriff  must  then  proceed  to  assess 
by  the  inquest,  the  annual  value  of  the  rents  and  profits,  and 
return  the  same  with  the  fi.  fa.  to  the  court.""  Upon  this,  the 
plaintiff  may  have  a  writ  of  liberari  facias,  commanding  the 
sheriff  to  deliver  to  him  the  lands,  with  their  appurtenances,  at 
the  valuation  and  appraisement  made  by  the  inquest,  to  be  held 
by  him,  his  executors,  administrators  and  assigns,  until  the  debt 
or  damages,  with  interest  from  the  day  of  the  judgment  ren- 
dered, be  fully  levied  thereout.^'^  Under  this  writ,  when  the  de- 
fendant, or  any  person  claiming  under  him,  by  demise  or  title, 
subsequent  to  the  judgment,  is  in  possession  of  the  premises  to  be 
extended,  the  sheriff  must  deliver  actual  possession  thereof  to 
the  plaintiff  or  his  agent  ;^^^  and  where  he  returned,  "executed 
as  within  commanded,"  it  was  held,  that  the  plaintiff  could  not 
take  out  an  alias  liberari  facias,  although  evidence  was  given  to 
show  that  actual  possession  had  not  been  delivered.^^^  The  sher- 
iff must  return  the  manner  of  executing  the  writ;^'*  and  he  is 
liable  for  a  false  return.^'"  If  the  premises  be  occupied  under 
an  existing  lease,  given  by  the  defendant  prior  to  the  judgment, 
the  sheriff  should  return  that  fact  specially,  because  the  plain- 
tiff would  be  entitled  to  receive  and  compel  payment  of  the  ar- 
rearages of  the  rent,  in  liquidation  of  the  debt;  a  return  that 

e  8  Vale  23539. 

128  Ibid. 

129  Hibberd  v.  Bovier,  I  Grant  266. 

130  Act  of  1836,  §48,  P.  L.  769,  2  Purd.  §101,  p.  1564. 

131  Ibid.,  §49, 

132  Ibid.,  §50. 

133  Sawyer  v.  Curtis,  2  Ash.  127. 

134  Act  of  1836,  §48,  2  Purd.  §101,  p.  1564. 

135  McMichael  v.  McKeon,  10  Pa.  143. 
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he  had  delivered  possession,  without  more,  renders  him  liable  for 
a  false  return.^^^  The  person  to  whom  the  estate  is  delivered,  his 
heirs,  successors,  or  assigns,  are  entitled  to  quiet  possession 
thereof,  as  fully  and  amply,  and  for  such  estate  and  estates,  and 
under  the  same  rents  and  services,  as  the  defendant  was  enti- 
tled to,  before  the  execution.^^' 

An  extent,  clearly  erroneous,  will  be  set  aside.^^^  A  judgment 
creditor,  who  is  pursuing  his  lien  with  all  diligence,  cannot  be  de- 
feated by  an  amicable  agreement  for  an  extent,  in  favor  of  an- 
other creditor  whose  judgment  was  not  a  lien.^*"  Counsel  for 
a  defendant  in  an  execution  may  accept  service  of  a  notice  of 
plaintiff's  election  to  permit  the  defendant  to  retain  possession 
under  an  extension,  and  this  acceptance  is  binding  on  the  defend- 
ant."" 

If  property  be  extended  the  rents  are  not  first  applicable  to  a 
mortgage  not  payable  when  the  venditioni  exponas  was  issued.^*^ 
Nor  can  a  jvidgment  creditor  holding  a  judgment  with  a  waiver 
of  inquisition  participate  in  the  distribution  of  the  yearly  rental 
of  property  extended  under  an  execution  issued  on  a  subsequent 
judgment.^*^  Interest  on  money  paid  into  court  on  the  extension 
of  real  estate  ceases  from  the  time  of  payment. ^*^ 

FORM   OF  WRIT. 

County,  ss: 

The   Commonwealth   of   Pennsylvania  to   the    Sheriff   of   said 

County,  Greeting: 

Whereas,  by  a  writ  of  fieri  facias,  we  lately  commanded  you, 

that  of  the  goods  and  chattels,  lands  and  tenements  of  , 

late  of  said  county,  yoeman,  in  your  bailiwick,  you  caused  to  be 

levied  and  made  as  well  the  sum  of  dollars,  with  interest 

thereon  from  18     ,  lawful  money  of  Pennsylvania,  which 

,  before  the  Judges  of  the  Court  of  Common  Pleas  for 

the  said  County  aforesaid,  by  the  judgment  of  the  same  Court 

136  Ibid. 

137  Act  of  1836,  §66,  P.  L.  772,  2  Purd.  §123,  p.  1571. 

138  Orphan's  Court  v.  Bower,  9  Lane.  Bar  73. 

139  Bank  of  Pennsylvania  v.  Bayard,  4  Clark  191. 

140  Commonwealth  v.  Eisenhower,  i  Chester  180. 

141  Weil  V.  Morgan,  3  Kulp  8. 

142  Gregg  v.  McAllister,  4  C.  C.  264. 

143  Van  Storch's  Estate,  5  Kulp  389, 
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recovered  against  of  debt,  as  well  all  costs  in  that  behalf 

expended,  like  lawful  money  which  to  the  said  plaintiff 
were  adjudged  for  costs  and  damages.     Whereof  the 

said  defendant  ,  convict  as  appears  of  record;  and  that 

you  have  those  moneys  before  the  Judges  of  the  same  court  at 
,  at  the  court  there  held  for  the  said  county  on  the 
Monday  of  then  next,  to  render  to  the  said 

plaintiff  for  debt  and  damages.    At  which  day 

before  our  judges  you  returned,  that  by  virtue  of  the  said  writ 
to  you  directed,  you  had  seized  and  taken  in  execution  a  certain 

(Describe  land  as  in  writ.) 
with  the  appurtenances  which  remained  in  your  hands  unsold 
for  want  of  buyers,  and  therefore  you  could  not  have  the  moneys 
in  the  writ  mentioned,  at  the  day  and  place  therein  contained, 
as  therein  you  were  commanded,  and  that  the  residue  of  the 
execution  of  the  said  writ  appeared  in  a  certain  schedule  thereto 
annexed,  by  which  schedule  or  inquisition  it  is  found,  that  the 
rents,  issues,  and  profits  of  the  said  messuage,  &c.,  with  the  ap- 
purtenances, are  of  a  clear  yearly  value,  beyond  all  reprises, 
sufificient,  within  the  space  of  seven  years  to  satisfy  the  debt  and 
damages  in  the  said  writ  mentioned.  Thbrsfore,  we  command 
YOU,  that  justly  and  without  delay,  the  said  premises  with  the 
appurtenances  to  the  said  plaintiff  ,  you  cause  to  be  de- 

livered at  the  valuation  and  appraisement  of  six  honest  and 
lawful  men  of  your  bailiwick,  to  hold  the  same  to  him,  his  execu- 
tors, administrators  and  assigns,  until  the  debt  and  damages 
aforesaid,  with  lawful  interest  thereon  from  the  day 

of  ,  18    ,  be  fully  levied  thereat.     And  how  you  shall 

have  executed  this  writ  make  manifest  before  our  judges  at 
,  at  our  County  Court  of  Common  Pleas,  there  to 
be  held  for  the  county  aforesaid,  the  Monday  of 

next,  under  your  seal  and  the  seals  of  those  by  whom  you  shall 
make  that  valuation  and  appraisement,  and  have  you  then  and 
there  this  writ. 

Witness  the  Honorable  ,  President 

Judge  of  our  said  Court,  the  day  of 

,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and 

Attest : 

Frothonotary. 
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243.  One  judgment  creditor  cannot  be  intercepted  by  another. 
One  whose  judgment  is  a  lien,  and  who  is  proceeding  with  all 

diligence  to  execute  it,  cannot  be  intercepted  or  defeated  by  an 
other  judgment  creditor,  whose  judgment  is  not  a  lien,  but  who 
obtains  a  judgment  of  revival,  under  an  agreement  with  the  de- 
fendant, and  immediately  issues  a  liberari  facias,  the  defendant 
agreeing,  in  order  to  make  the  writ  good,  that  a  fi.  fa.,  levy,  con- 
demnation and  an  appraisement  of  rent,  be  considered  as  having 
been  had ;  in  such  case  the  liberari  is  irregular,  and  a  fraud  upon 
the  first  lien  and  execution  creditor  ;^**  a  liberari  requires  a  fi.  fa., 
levy  and  inquisition  to  support  it.^*° 

244.  Different  writs  must  be  executed  according  to  priority  of  judg- 

ments. 

Where  two  or  more  writs  of  liberari  facias  are  in  the  hands 
of  the  sheriff,  at  the  same  time,  against  the  same  land,  they  are 
to  be  executed  according  to  the  priority  of  the  respective  judg- 
ments on  which  they  issue;  but  an  extent  already  made  cannot 
be  disturbed  by  another  writ  of  liberari  facias,  though  founded 
on  a  judgment  prior  to  that  under  which  the  extent  was  made.^*° 
In  case  a  judgment  is  recovered  against  lands  already  under  ex- 
tent, and  cannot  be  satisfied  in  seven  years  out  of  the  profits, 
after  deducting  what  remains  due  under  the  extent,  the  land  may 
be  condemned  by  the  inquisition,  and  sold  under  a  fi.  fa.  i^"  and, 
in  that  case,  the  plaintiff  in  the  extent  must  account  for  the 
profits  and  rents  already  received,  and  will  be  entitled  to  receive 
the  balance  of  his  debt,  if  any,  out  of  the  proceeds  of  the  sale 
of  the  land.^**  If  the  plaintiff,  before  his  judgment,  &c.,  is  sat- 
isfied, without  any  fraud,  collusion  or  other  default  on  his  part, 
be  legally  evicted  from  the  land  taken  by  him  under  the  extent, 
he  may  resort  to  the  original  judgment,  and  have  a  scire  facias 

144  Bank  of  Pennsylvania  v.  Bayard,  4  Clark  igi.  A  levari  facias 
may  issue  on  a  mechanic's  lien,  notwithstanding  a  prior  extent.  Schmidt 
V.  Stetler,  21  P.  L-  J.  34- 

14s    Bank  of  Pennsylvania  v.  Bayard,  4  Clark  191. 

146  Act  of  1836,  §51,  P.  L.  769.  2  Purd.  §104,  p.  1564.  Notwithstand- 
ing a  prior  extent,  the  plaintiff  may  issue  execution  against  other  prop- 
erty of  the  defendant.  Coolbaugh  v.  Weisman,  4  Luz.  L.  Reg.  122.  Where 
there  is  a  second  extent,  the  proceeds  are  to  be  applied  to  the  judgments 
in  their  order.    Crandall's  Estate,  i  Luz.  L.  Ob.  75. 

147  Act  of  1836,  §58,  2  Purd.  §105,  p.  1565. 

148  Ibid.,  §59- 


1724         Common  Law  Practice  in  Pennsylvania. 

to  compel  the  defendant  to  show  cause  why  he  should  not  have 
execution  for  the  residue  thereof."' 

245.  Setting  aside  an  extent. 

If  the  plaintiff  hold  over,  after  recovering  his  debt,  interest  and 
costs,  out  of  the  profits  of  the  land,  the  defendant  might,  under 
the  statute  of  West.  II.,  c.  18,  have  a  writ  of  scire  facias  ad 
computandum  et  rehabendum  terram;  and,  though  that  statute 
never  was  in  force  in  this  state,  yet,  under  the  act  of  1705,  it  has 
been  the  opinion,  that  the  whole  machinery  of  the  English  law 
relative  to  elegits,  so  far  as  it  could  be  made  applicable,  was 
adopted  as  part  of  the  law  of  Pennsylvania :  such  writ  may, 
therefore,  issue,  notwithstanding  the  repeal  of  those  sections  of 
the  act  of  1836,  by  which  it  was  specially  regulated ;  it  was  not  a 
new  remedy  provided  by  that  act,  but  rested  on  the  provisions 
of  the  prior  law.^'"  But,  under  a  writ  of  restitution,  after  an  ex- 
tent, the  sheriff  cannot  dispossess  one  whom  he  finds  in  posses- 
sion, claiming  under  an  independent  title.^^^  If  an  extent  be 
clearly  erroneous,  it  may  be  set  aside  by  the  court  ;'°^  but  it  will 
not  be  set  aside,  at  the  plaintiff's  instance,  except  for  cause 
shown.''*  On  a  motion  to  set  aside  an  extent,  the  court  will  in- 
quire whether  the  judgment  is  a  lien.^°* 

246.  Demise  to  the  defendant. (f) 

Instead  of  suing  out  a  writ  of  liberari  facias,  the  plaintiff  may, 
at  his  election,  permit  the  defendant,  or  any  person  claiming 
under  him,  by  demise  or  title  subsequent  to  the  judgment,  to  re- 
tain possession  of  the  real  estate  at  the  annual  valuation  and  ap- 
praisement found  by  the  inquest.''^  If  the  defendant  consent 
to  retain  the  lands,  he  must  pay  the  annual  valuation  to  the  plain- 
tiff,  in  equal   semi-annual  payments,   commencing  six  months 

f    8  Vale  23504. 

149  Ibid.,   §60. 

150  Scofield  V.  Harbeson,  g  Phila.  38.  But  the  creditor  is  only  charge- 
able with  the  actual  profits;  the  appraisal  is  not  conclusive.  McKelvy  v. 
De  Wolfe,  20  Pa.  374.  And  see  Wall  v.  Lloyd,  i  S.  &  R.  320.  The  plain- 
tiff's attorney  cannot  charge  the  defendant  a  commission  on  the  collec- 
tion of  the  rents.    Mellon  v.  Campbell,  11  Pa.  415. 

151  Commonwealth  v.  Straub,  35  Pa.  137. 

152  President  of  the  Orphans'  Court  v.  Bower,  9  Lane.  Bar  73. 

153  Hunt  V.  McClure,  2  Yeates  387. 

154  Pray  v.  Brock,  i  Clark  354. 

15s    Act  13  October,  1840,  §2,  P.  L.  2,  2  Purd.  §108,  p.  1565. 
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from  the  day  the  defendant  notifies  the  sheriff  of  his  consent,  and 
on  default  made  for  thirty  days  after  any  payment  is  due,  the 
plaintiff,  his  agent  or  attorney,  upon  making  and  filing  an  affi- 
davit thereof,  may  issue  a  venditioni  exponas,  and  sell  the  land, 
just  as  if  it  had  been  condemned.^^^  The  plaintiff  is  not  charge- 
able with  the  rental,  as  satisfaction,  until  he  has  received  it ;  and 
the  failure  to  issue  a  venditioni  exponas  against  the  defaulting 
defendant,  is  no  satisfaction  of  the  debt,  nor  ground  for  post- 
poning the  plaintiff's  lien.^°'  The  semi-annual  payments  must 
be  made  to  the  plaintiff  in  the  wrrit,  whether  or  not  he,  his  agent 
or  attorney,  reside  in  the  county  ;^°^  payment  to  the  sheriff  of  the 
proper  county  is  effectual,  only  in  case  the  court  award  the 
money  to  another  than  the  plaintiff  in  execution,  and  that  other 
does  not  reside  within  the  county.^"' 

FORM  OF  plaintiff's  election  to  demise  to  defendant. 
John  Smith     ^  In  the  Court  of  Common  Pleas  of         County. 

V.  >Fi.  fa.  No.        .  Term,  1912. 

Richard  Jones.  J  To  William  Wells,  Sheriff : 

I,  John  Smith,  the  above  named  plaintiff,  hereby  signify  my 
election  to  permit  Richard  Jones,  the  defendant  in  this  execution, 
to  retain  possession  of  the  real  estate  levied  upon  and  extended 
herein,  at  the  appraisement  made  by  the  inquest  and  returned  to 
court. 

John  Smith. 
,  Pa.,  ,  1912. 

247.    Notice  by  plaintiff  to  defendant  to  retain  the  land. 

The  plaintiff  or  his  attorney  may  give  notice  to  the  sheriff,  at 
any  time  after  the  inquisition,  and  before  the  execution  of  the 
liberari  facias,  of  his  intention  to  permit  the  defendant,  or  other 
person  entitled,  to  retain  the  lands  at  the  appraisement.  The 
sheriff,  within  ten  days  after  receiving  notice  from  the  plaintiff, 
must  notify  the  defendant,  or  other  person  entitled,  &c.,  of  the 
plaintiff's  intention.^^"    A  notice  to  the  defendant,  signed  by  the 

156  Act  of  1840,  §3,  2  Purd.  §111,  p.  1566. 

157  Slater's  Appeal,  28  Pa.  169. 

158  McMurtrie  v.  Frazer,  26  Pa.  391. 

159  Ibid.,  §248. 

160  Act  of  1840,  §2,  as  modified  by  act  10  February,  1846,  P.  L.  37. 
2  Purd.  §109,  p.  1566.  Where  the  separate  property  of  a  married  woman 
is  extended,  under  a  judgment  obtained  for  necessaries,  notice  of  an 
election  that  the  defendants  may  retain  at  the  annual  valuation  must  be 
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attorney  of  the  plaintiff,  instead  of  the  sheriff,  is  a  substantial 
compliance  with  the  act,  and,  if  irregular,  is  cured  by  the  ac- 
knowledgment of  the  sheriff's  deed,  the  land  having  been  sub- 
sequently sold  on  a  venditioni  exponas.^"^  After  receiving  this 
notice  from  the  sheriff,  the  defendant  must,  within  thirty  days, 
rotify  the  sheriff  of  his  willingness  to  retain  the  real  estate  at 
the  valuation,"^  and  the  sheriff  must  indorse  on  such  notice 
the  date  of  receiving  it.^*'  All  these  notices  must  be  in  writing, 
signed  by  the  parties  or  their  attorneys ;  and  must  be  served,  by 
delivering  a  copy  to  the  party,  plaintiff  or  defendant,  or  to  the 
perspn  in  possession  of  the  real  estate,  or  by  leaving  the  same  at 
his  residence  with  an  adult  member  of  his  family;  of  all  which 
the  sheriff  must  make  return  according  to  law ;  and  he  is  entitled 
to  mileage,  as  in  other  cases.^°*  If  the  defendant  neglect  or  re- 
fuse, within  thirty  days  after  receiving  notice  of  the  plaintiff's 
permission,  to  notify  the  sheriff  of  what  he  elects  to  do,  the  plain- 
tiff may  have  a  writ  of  venditioni  exponas  to  sell  the  lands.'"* 
If  the  defendant  notify  the  sheriff  of  his  refusal  to  retain  the 
lands  at  the  valuation,  the  plaintiff  is  thrown  upon  his  remedy  to 
take  the  lands  himself  under  a  liberari  facias.'^* 

248.    If  he  does,  what  may  other  creditors  do. 

When  the  defendant  retains  the  land,  and  the  sheriff  has  so 
returned,  and  there  are  more  liens  against  it  than  that  of  the 
plaintiff,  the  court,  on  the  application  of  any  creditor,  may  make 
an  order  directing  the  manner  in  which  the  semi-annual  pay- 
ments shall  be  distributed  among  the  lien  creditors,  according 
to  the  priority  of  their  liens,  in  the  mode  pursued  in  distributing 
the  proceeds  of  sheriff's  sales;  and  the  defendant,  or  person  in 

served  on  the  wife  as  well  as  the  husband.  Cole  v.  Kolb,  3  L,uz.  L-  Ob. 
302. 

161  Shields  v.  Miltenberger,  14  Pa.  76. 

162  Act  of  1840,  §2. 

163  Ibid.,  §3. 

164  Ibid.,  §2.  Where  the  defendant  indorsed  on  the  fi.  fa.  an  agree- 
ment to  retain  at  the  valuation,  and  the  plaintiff  received  the  rent  for 
several  years,  he  was  allowed  to  file  his  acceptance  nunc  pro  tunc,  in  order 
to  perfect  the  record.  Weyand's  Appeal,  62  Pa.  198.  The  plaintiff's 
election,  and  notice  to  the  defendant,  must  be  filed  of  record  in  the 
suit  it  cannot  be  proved  alunde.    Hanzen  v.  Kummer,  9  Lane.  Bar.  6. 

165  Act  of  1840,  §2.  Act  10  February,  1846,  P.  L.  37,  2  Purd.  §109, 
p.  1566. 

166  Mellon  v.  Campbell,  ii  Pa.  416. 
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possession  of  the  estate,  must  pay  such  instalments  to  the  plain- 
tiif,  or  party  entitled  to  receive  the  same,  under  such  decree,  or 
to  his  agent  or  attorney,  or  to  the  sheriff  of  the  proper  county, 
where  such  plaintiff  or  person,  his  agent  or  attorney,  resides  out 
of  the  county.^*^  And  where  the  defendant  retains  the  land,  no 
second  or  other  inquisition  and  extent  can  be  allowed,  during  the 
pendency  of  the  first,  on  any  writ  issued  on  a  judgment  which 
was  entered  in  the  court  of  the  proper  county,  at  the  date  of  the 
first  inquisition,  but  the  plaintiff  in  such  judgment,  or  other  per- 
son claiming  to  have  a  lien  upon  such  real  estate,  may  proceed  to 
collect  the  same  in  the  manner  above  mentioned.^^®  But  this  does 
not  prohibit  a  judgment  creditor,  whose  judgment  was  entered 
before  a  part  of  the  lands  had  been  extended  at  the  suit  of  an- 
other judgment  creditor,  from  levying  on  other  real  estate  of  de- 
fendant, not  included  in  the  first  extent.^^^  It  is  only  in  case  the 
court  have  decreed  the  fund  to  some  other  than  the  plaintiff  in 
the  inquisition,  and  such  other  person,  his  agent  or  attorney,  does 
not  reside  in  the  county,  that  the  payment  may  be  made  to  the 
sheriff;  if  there  be  no  such  decree,  the  payment  must  be  to  the 
plaintiff,  whether  he,  his  agent  or  attorney,  reside  in  the  county 
or  not.^'"  A  mortgage  creditor,  whose  lien  would  not  have 
been  discharged  by  a  sale,  is  not  entitled  to  the  fund.^'^ 

FORM   OF   PETITION   FOR  DISTRIBUTION   AFTER   EXTENT. 

John  Smith    ^  In  the  Court  of  Common  Pleas  of        County. 
V.  >Fi.  fa.  No.  ,  Term,  1912. 

Richard  Jones. J  To  the  Honl.  ,  Judge  of  said  court: 

Peter  Kyle,  a  lien  creditor  of  the  above  named  defendant, 
respectfully  represents  that  the  inquest  under  the  above  fieri 
facias,  having  been  of  the  opinion  that  the  clear  profits  of  the 
real  estate,  levied  upon  by  virtue  of  said  execution  would  be 
sufficient  to  pay  the  debt  and  damages  to  be  levied  by  the  same, 
together  with  the  costs,  beyond  all  reprises,  within  seven  years, 
did  value  the  yearly  rents  and  profits  of  said  land  beyond  all 

167  Act  of  October  13,  1840,  §4,  2  Purd.  §112,  p.  1567. 

168  Act  26  April,  1855,  P.  L.  313,  2  Purd.  §113,  p.,  1567.  Under  this 
act,  notice  must  be  given  to  all  the  lien  creditors,  to  make  the  extent 
binding  on  them.    Smuller  v.  Willson,  3  Luz.  L-  Ob.  133. 

169  Curtis  V.  Cook,  34  Pa.  244.  Or,  he  may  levy  on  personal  prop- 
erty.   Oaks  V.  Gallagher,  I  Luz.  L,.  R.  544- 

170  McMurtrie  v.  Frazer,  26  Pa.  391. 

171  Bank  v.  Patterson,  9  Pa.  311. 

SO 
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reprises  at  the  sum  of  three  hundred  dollars,  and  the  plaintiff 
having  elected  to  permit  the  defendant  to  retain  possession  of 
the  same  at  such  valuation,  whereof  the  defendant  has  notified 
the  sheriff  of  his  willingness  to  accept,  and  your  petitioner  there- 
fore prays  your  honorable  court  to  make  an  order  directing  the 
manner  in  which  the  money  arising  from  such  half-yearly  in- 
stallments shall  be  distributed  amongst  the  lien  creditors  of  said 
defendant. 
Sworn  to,  etc. 

Peter  Kyle. 
249.    Failure  to  pay  installments. 

Where  judgments  are  entered  subsequently  to  the  extent,  the 
amount  of  which,  together  with  what  remains  due  on  the  ex- 
tent, cannot  be  paid  out  of  the  profits  in  seven  years,  the  land 
may  still  be  condemned,  either  at  the  instance  of  the  subsequent 
judgment  creditors,^'^  or  at  the  instance  of  the  plaintiff  in  the 
writ  under  which  the  extent  was  made.^'^  In  the  former  case, 
the  sheriff  must  certify  the  facts  upon  the  return  of  the  execu- 
tion, and  thereupon  a  venditioni  exponas  may  issue  ;^'^  when  the 
condemnation  is  sought  by  the  plaintiff,  he  must  apply  to  the 
court  for  an  alias  fi.  fa.,  and  have  the  lands  condemned,  and  issue 
a  venditioni  exponas ;  but  if  the  alias  be  taken  out,  without  leave 
of  the  court,  and  the  lands  condemned  and  sold,  the  sale  will 
be  set  aside,  at  the  instance  of  the  defendant,  if  application  be 
made  before  acknowledgment  of  the  sheriff's  deed.^'°  After 
lands  have  been  extended,  the  plaintiff  cannot  discontinue  the  fi. 
fa.,  and  take  out  a  new  one,  without  leave  of  the  court  ;^^°  but  if 
this  were  done,  and  the  land  condemned  and  sold,  and  the  sher- 
iff's deed  acknowledged,  without  objection  on  the  part  of  the 
defendant,  every  intendment  will  be  made  in  favor  of  the  pur- 
chaser.^^^ 

After  an  extent,  a  venditioni  is  irregular,  until  after  a  notice 
to  the  defendant  to  accept;  he  is  not  in  default,  until  six  months 
from  the  day  of  filing  his  acceptance,  and  a  subsequent  default 
for  thirty  days."*    But  if  he  neglect  to  pay  a  semi-annual  instal- 

172  Act  16  June,  1836,  §58,  P.  L.  771,  2  Purd.  §105,  p.  1565. 

173  Wilson  V.  Howser,  12  Pa.  115. 

174  Act  of  1836,  §S8,  2  Purd.  §105,  p.  1565. 
17s  Wilson  V.  Howser,  12  Pa.  115. 

176  McCullough  V.  Guetner,  l  Binn.  214. 

177  Wilson  V.  Howser,  12  Pa.  115. 

178  Black  V.  Aber,  2  Grant  206. 
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ment  for  thirty  days,  a  judgment  creditor  may  issue  a  venditioni ; 
the  plaintiff  cannot  extend  the  time  of  payment;^"  nor  can  he 
be  deprived  of  his  right  to  a  venditioni,  by  a  tender  of  the  rent, 
even  before  the  filing  of  an  affidavit  of  the  default.^^"  A  ven- 
ditioni, however,  cannot  issue,  until  an  affidavit  of  the  defend- 
ant's default  is  filed  of  record.^*^  And  it  is  the  duty  of  the  de- 
fendant to  file  of  record  the  evidence  of  his  payments,  for  the 
information  of  the  other  creditors.^'^ 

FORM  OF  AFFIDAVIT  OF  NON-PAYMENT  OF  RENT  AFTER  ACCEPTANCE 
OF  LAND  BY  DEFENDANT. 

A.  B.    ^ 

V.         >  Common  Pleas,  December  Term,  1911.    No.  100. 
CD.    J 

A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  deposes  and 
says  that  a  half-yearly  installment  of  the  annual  valuation  and 
appraisement  of  the  real  estate  levied  on  under  the  above  exe- 
cution and  retained  by  him,  the  said  C.  D.,  was  due  on  the 
day  of  last,  and  that  the  said  has  failed 

to  make  payment  of  the  same  for  the  period  of  days. 

Sworn  to  and  subscribed,  etc. 

A.  B. 

XII.    Sheriff's  Sale  of  Real  Estate. 

250.    Venditioni  exponas,  (g) 

If  the  inquest  find  that  the  profits  will  not  be  sufficient  to  sat- 
isfy the  debt  or  damages  in  execution,  and  the  cost  of  suit,  within 
seven  years,  and  the  sheriff  has  duly  certified  to  that  effect  upon 
his  return  to  the  fi.  fa.,  and  the  court  approve  the  finding,  the 
plaintiff  may  have  a  writ  of  venditioni  exponas  to  sell  the  land 
for  and  towards  the  satisfaction  of  his  judgment.^^^  And  where 
the  lands  have  been  extended,  and  other  executions  or  judgments 
entered  subsequent  to  the  inquisition,  are  issued,  the  amount  of 
which,  with  what  remains  due  on  such  extent,  cannot  all  be  satis- 

g  8  Vale  23452. 

179  Ritter  v.  Lesher,  3  Luz.  L.  Ob.  394.  But  see  Temple  v.  Miller,  i 
Luz.  L.  R.  717,  where  it  was  held,  that  another  judgment  creditor  must 
first  issue  a  fi.  fa. 

180  Diven  v.  Windowmaker,  3  Leg.  Gaz.  6. 

181  Black  V.  Aber,  2  Grant  206. 

182  Myers  v.  Harris,  3  Luz.  L.  Ob.  294. 

183  Act  of  June,  1836,  §61,  P.  L.  772,  2  Purd.  §114,  p.  1567. 
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fied  out  of  the  yearly  profits  in  seven  years,  the  sheriff  must  cer- 
tify the  same  by  inquisition  upon  the  return  of  such  writs  of  ex- 
ecution, and  thereupon  a  writ  or  writs  of  venditioni  exponas  may 
issue.^'*  Without  this  process,  a  sherifif's  sale  of  lands  levied 
upon  and  condemned,  is,  in  this  state,  invalid,^'"  except  in  the 
case  of  a  scire  facias  on  a  mortgage,  where  no  venditioni  exponas 
is  necessary  ;^'°  but,  as  has  already  been  seen,  both  the  inquisition 
and  venditioni  exponas  may  be  waived,  and  the  land  sold  under 
the  fi.  fa.  If  the  defendant  die,  after  levy  and  condemnation,  a 
venditioni  exponas  cannot  issue,  without  a  previous  scire  facias 
against  his  personal  representatives;^*^  but  the  sheriff  may  pro- 
ceed to  sell,  under  a  writ  in  his  hands,  notwithstanding  the  death 
of  the  defendant.^^*  Whilst  it  is  in  the  course  of '  execution,  the 
plaintiff  has  complete  control  over  the  writ,  and  may  stay  it,  even 
at  the  sale;^'°  in  certain  counties,  however,  including  Philadel- 
phia, the  sheriff  may  refuse  to  recognize  a  stay  of  proceedings, 
except  on  payment  of  his  costs,  and  those  of  the  prothonotary, 
legally  taxed  on  the  writ,  but  may  proceed  thereon,  so  far  as  to 
collect  the  same.^"" 

A  return  of  nulla  bona  to  a  fieri  facias  is  not  a  prerequisite  to 
the  issuing  of  a  venditioni  exponas.^'^  And  a  fieri  facias  stayed, 
after  levy  but  before  inquisition,  may  be  made  the  basis  of  the 
writ.^°^  Also  where  the  claimant  neglects  to  file  a  declaration 
which  under  the  rules  of  court  amounts  to  an  abandonment  of 
the  claim,  the  plaintiff  may  sell  under  a  venditioni  exponas.^" 
Likewise  if  a  rule  of  interpleader  be  discharged,  the  proper 
practice  is  to  issue  the  writ,  but  an  alias  fieri  facias  is  not  an 
abandonment  of  the  original  levy.^"*     Again,  the  interest  of  a 

184  Ibid.,  §S8,  2  Purd.  §105,  p.  1565. 

185  Porter  v.  Neelan,  4  Yeates  108;  Glancey  v.  Jones,  4  Yeates  212. 

186  Glancey  v.  Jones,  4  Yeates  212. 

187  Wood  V.  Colwell,  34  Pa.  92. 

188  Rosengarten  v.  Deemer,  i  W.  N.  C.  63. 

189  Shryock  v.  Jones,  22  Pa.  303. 

■190  Act  17  April,  i8S9>  P-  L.  54,  4  Purd.  §33,  p.  4388,  extended  to  Phil- 
adelphia county  by  act  26  March,  i860,  P.  L.  279,  4  Purd.  §35,  p.  4389- 
By  various  acts  of  assembly  this  provision  is  extended  to  the  counties 
of  Clearfield,  Cumberland,  Dauphin,  Huntingdon,  Lancaster,  Luzerne,  Ly- 
coming, Northampton,  Perry,  Schuylkill  and  Wayne.    See  Ibid. 

igi    Levan  v.  MillhoUand,  114  Pa.  49. 

192  McLaughlin  v.  McLaughlin,  85  Pa.  317. 

193  Menge  v.  Wiley,  100  Pa.  617. 

194  Gray  v.  Krugerman,  4  C.  C.  290. 
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widow  may  be  sold  under  a  venditioni  exponas  issued  on  a  judg- 
ment against  her,  though  the  land  has  been  awarded  to  one  of  the 
heirs,  who  has  entered  into  a  recognizance  to  pay  to  her  her  in- 
terest for  life."^ 

Pending  a  rule  for  a  new  trial,  after  a  verdict  in  favor  of  the 
plaintiff,  on  an  issue  awarded  after  opening  a  judgment,  a  ven- 
ditioni exponas  should  not  issue  as  the  case  is  still  in  progress. ^°* 
Nor  can  the  writ  for  the  sale  of  life  estate  issue  without  an 
order  of  court  and  notice  to  the  tenant  for  life.^°^  The  writ 
may  be  served  on  the  life  tenant's  attorney  in  the  suit.^^^  And 
the  writ  may  also  be  set  aside  after  an  extension  under  a  fieri  fa- 
cias when  the  record  does  not  show  proper  service  of  the  notice 
required  by  statute.^°°  Lastly  the  writ  cannot  be  issued  after 
five  years  without  revival  even  though  a  fieri  facias  has  been  sued 
out  within  the  statutory  period.^"" 

The  court  can  restrain  the  sheriff  by  a  rule  to  show  cause  from 
selling  fixtures  which  he  has  undertaken  to  separate  from  the 
freehold  without  levying  on  the  freehold  itself. ^"^  But  the  sale 
of  a  wife's  land  for  her  husband's  debt  will  not  be  restrained 
by  rule,  it  must  be  done  by  injunction  after  entry  of  security.^"^ 
A  sale  may  be  restrained  by  a  bill  in  equity.  Ordinarily  eject- 
ment is  the  remedy,  but  when  the  inadequacy  of  this  remedy  is 
manifest  the  debtor's  right  to  invoke  the  aid  of  a  court  of  equity 
cannot  be  doubted.^"^ 

251.    Form  of  writ.(h) 

It  is  a  mandate  to  the  sheriff,  reciting  the  fieri  facias  and  the 
return  thereto,  and  directing  him  to  expose  to  sale  the  property 
therein  described,  and  to  have  the  proceeds  with  the  writ  in 
court  at  the  return  day.    It  should  correspond  with  the  return  to 

h  8  Vale  234S2. 

195  Seipt  V.  Stine,  I  Leg.  Rec.  40. 

196  Windsor  v.  Tillottson,  13S  Pa.  209. 

197  Workingmen's  P.  &  B.  Association  v.  Housman,  8  W.  N.  C.  517. 

198  Goodell  V.  Ehresman,  i  Dist.  662. 

199  Deemer  v.  Banner,  i  I<eh.  159, 

200  Brandon  v.  Lawrence,  i  Leg.  Rec.  312. 

201  Hilliard  Live  Stock  Co.  v.  Amity  Coal  Co.,  2  Lane.  L.  Rev.  241. 

202  Umberger  v.  Bord,  2  Chester  318.    See  Davis  v.  Michener,  106  Pa. 

395- 

203  Kreamer  v.  Fleming,  200  Pa.  414.  See  Hunter's  Appeal,  40  Pa. 
196;  Thompson's  Appeal,  107  Pa.  559;  Natalie  Anthracite  Coal  Co.  v. 
Ryon,  188  Pa.  138;  Artman  v.  Giles,  155  Pa.  409. 


1732         Common  Law  Peactice  in  Pennsylvania. 

the  fieri  facias,  which  controls  all  subsequent  proceedings,  and 
governs  where  there  is  a  variance  between  them.^"*  After  ac- 
knowledgment of  the  sheriff's  deed,  and  a  lapse  of  forty  years, 
the  court  will  amend  the  writ,  according  to  the  levy  on  the  fi.  fa., 
and  to  correspond  with  the  terms  of  the  deed  ;^°°  a  mere  clerical 
error,  such  as  a  mistake  in  a  party's  name,  or  the  omission  of 
the  prothonotary's  signature  (the  seal  of  the  court  being  at- 
tached), is  amendable  at  any  time  by  the  court  from  which  it 
issues,  and  even  if  error  were  brought,  the  supreme  court  will 
order  an  amendment. ^"^  And  the  omission  of  the  name  of  one 
of  the  defendants  in  the  venditioni  exponas,  the  advertisements, 
and  the  sheriff's  deed,  is  amendable  by  the  praecipe,  after  the  ac- 
knowledgment of  the  sheriff's  deed,  and  during  the  trial  of  an 
ejectment  brought  by  the  purchaser  at  the  sheriff's  sale.^"'  In 
an  action  against  executors,  where  the  judgment  was  de  bonis 
testatoris,  it  is  not  error,  that  the  writ  directed  a  levy  on  the 
property  of  the  defendants,  as  executors.^"* 

FORM  OF  VENDITIONI  EXPONAS. 

County  of  Philadelphia,  ss.: 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  the 
County  of  ,  greeting : 

Whereas,  by  our  writ  of  fieri  facias  we  lately  commanded  you 
that  of  the  goods  and  chattels,  lands  and  tenements  of  , 

defendant,  in  your  bailiwick,  you  should  cause  to  be  levied  as 
well  the  sum  of  dollars  and  cents,  lawful  money 

of  Pennsylvania,  which  was  adjudged  to  ,  plaintiff,  lately 

in  our  Court  of  Common  Pleas,  of  the  County  of  ,  in 

a  certain  action  of  between  the  said  plaintiff  and  the  said 

defendant,  as  also  the  sum  of  dollars  and  cents  for 

the  costs  and  charges  by  the  said  plaintiff  about  his  suit  in  that 
behalf  expended,  whereof  the  said  defendant  is  convict,  as  ap- 
pears of  record,  etc. ;  and  that  you  should  have  those  moneys 
before  our  judges,  at  ,  at  our  said  court,  there  to  be  held 

204    Grubb  V.  Guilford,  4  W.  244.    See  Owen  v.  Simpson,  3  W.  87. 
20s    De  Haas  v.  Bunn,  2  Pa.  335. 

206  Cluggage  V.  Duncan,  i  S.  &  R.  120;  McCormick  v.  Meason,  i  S. 
&  R.  97;  Peddle  v.  Holingshead,  9  S.  &  R.  284-5. 

207  Sickler  v.  Overton,  3  Pa.  325.  See  Thompson  v.  Phillips,  Bald. 
247;  Rodgers  v,  Gibson,  4  Yeates  iii;  Feger  v.  Keefer,  6  W.  297;  Car- 
penter V.  Cameron,  7  W.  51. 

208  McCormick  v.  Meason,  i  S.  &  R.  92. 
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the  first  Monday  of  then  next,  to  render  to  the  said 

plaintiff  for  the  judgment  debt,  damages,  and  costs  aforesaid; 
and  that  you  should  have  then  there  our  said  writ. 

And,  whereas,  you,  the  said  day,  before  our  said  judges,  re- 
turned that,  by  virtue  of  our  said  writ  to  you  directed,  you  had 
seized  and  taken  in  execution  (description  of  property  levied 
upon),  which  remained  in  your  hands  unsold  for  want  of  buyers, 
and  therefore  you  could  not  have  the  moneys  in  our  said  writ 
mentioned  at  the  day  and  place  in  our  said  writ  specified,  as 
therein  you  were  commanded;  and  that  the  residue  of  the  ex- 
ecution of  our  said  writ  appeared  in  a  certain  schedule  or  in- 
quisition thereunto  annexed;  by  which  schedule  or  inquisition 
it  was  found  that  the  rents,  issues,  and  profits  of  the  above 
described  property,  mentioned  in  your  said  return  upon  our  said 
writ  annexed,  are  not  of  a  clear  yearly  value,  beyond  all  reprises, 
sufficient  within  the  space  of  seven  years  to  satisfy  the  judg- 
ment debt,  damages,  and  costs  in  our  said  writ  mentioned. 

Now,  therefore,  we  command  you  (as  before  we  did,  if  alias) 
that  the  property  above  described,  with  the  appurtenances,  you 
expose  to  sale,  and  have  you  those  moneys  before  our  judges, 
at  Philadelphia,  at  our  said  Court  of  Common  Pleas,  No.  , 
there  to  be  held  the  first  Monday  of  next,  to  render  to 

the  said  plaintiff  for  the  judgment  debt,   damages,  and  costs 
aforesaid.    And  have  you  then  there  this  writ. 

Witness  the  Honorable  ,  president  judge  of  our  said 

court,  at  Philadelphia,  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 

Prothonotary. 

252.    Of  the  proper  officer. 

The  writ  of  venditioni  exponas  is  directed  generally  to  the 
sheriff  of  the  county;  and,  even  if  imprisoned,  he  may  act  by 
deputy.^"^  But  after  the  division  of  a  county,  the  sheriff  of  the 
old  county  has  no  authority  to  sell  lands  lying  in  the  new  one, 
though  the  judgment  be  a  lien  thereon ;  the  plaintiff  must  take  a 
testatum  writ  to  the  sheriff  of  the  new  county  ;^"  it  is  otherwise, 
if  there  be  a  saving  of  pending  suits,  in  the  act  erecting  the  new 
county."^     If  the  sheriflf  who  receives  the  writ  die,  resign,  be 

20g    Commonwealth  v.  Shaver,  3  W.  &  S.  344- 

210  King  V.  Cartee,  i  Pa.  147. 

211  Ulshafer  v.  Stewart,  71  Pa.  170, 
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removed  from  office,  or  if  his  term  of  office  expire  before  the 
sale,  the  proceedings  upon  such  execution  are  to  be  continued  and 
completed  by  his  successor  in  office,  who  may  sell  and  execute 
a  deed  to  the  purchaser.^^^  The  practice  is,  for  the  old  sheriff 
to  hand  over  the  unexecuted  process  to  his  successor,  whose  duty 
it  is  to  execute  it  f^^  and  by  the  act  of  1875,^^*  it  is  made  the  duty 
of  outgoing  sheriffs  who  are  paid  by  salary  (as  in  Philadelphia), 
to  hand  over  to  their  successors  in  office,  all  unfinished  and  unex- 
ecuted writs  and  process  whatsoever;  and  the  latter  shall  receive 
and  execute  the  same. 

253.    Time  of  sale.(i) 

The  practice  was  formerly  for  the  sheriff  to  sell  under  a  ven- 
ditioni, at  an  adjourned  day,  after  the  return  day  of  the  writ, 
and  this  has  been  repeatedly  sanctioned  by  the  supreme  court, 
though  always  with  considerable  hesitation,^^"  but  now,  by  the 
45th  section  of  the  act  of  1836,  the  sheriff,  in  case  of  a  waiver 
of  inquisition,  is  directed  to  sell  upon  the  fi.  fa.,  before  the  return 
day.^^*  And  where  no  evidence  existed  of  the  defendant's  as- 
sent to  a  sale,  in  such  case,  made  after  the  return  day,  it  was 
held  void,  though  the  sheriff  returned  that  he  had  advertised  and 
offered  the  property  for  sale  on  the  return  day,  and  adjourned  it, 
by  consent,  to  the  day  of  actual  sale,  and  although  the  sheriff's 
deed  had  been  long  previously  acknowledged,  after  exceptions 
thereto  f"  such  a  sale  is  void  as  against  the  purchaser  at  a  subse- 
quent sheriff's  sale,  under  an  incumbrance  which  would  have 
been  discharged  by  the  former  sale,  had  that  been  valid.^^*  After 
the  return  day  the  writ  is  spent,  and  is  of  no  more  virtue,  for 
the  purposes  of  sale,  than  if  it  had  never  existed.^^®    But  by  the 

i  8  Vale  23459. 

212  Act  16  June,  1836,  §101,  P.  L.  780,  2  Purd.  §167,  p.  1586. 

213  I,eshey  v.  Gardner,  3  W.  &  S.  319. 

214  Act  18  March,  1875,  P.  L.  27,  4  Purd.  §45,  p.  4392. 

215  Gordon  v.  Kennedy,  2  Binn.  291 ;  McCormick  v.  Meason,  I  S.  & 
R.  192;  Blythe  v.  Richards,  10  S.  &  R.  261.    See  i  Sm.  L.  66. 

216  P.  L.  769,  2  Purd.  §94,  p.  1562.  Under,  this  enactment  a 
sale  on  a  fi.  fa.,  after  the  return  day  was  void.  Cash  v.  Tozer,  i  W.  &  S. 
S19.  Otherwise  of  a  sale  on  a  venditioni  exponas.  Kelly  v.  Creen,  S3 
Pa.  302.    Or,  a  writ  of  levari  facias.    Ryan  v.  Casey,  3  L,uz.  L.  Ob.  158. 

217  Cash  V.  Tozer,  i  W.  &  S.  526. 

218  Dale  V.  Medcalf,  9  Pa.  108. 

219  Ibid. 
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second  section  of  the  act  of  19th  April,  1845,^^"  ^'1  sales  of  real 
estate  by  sheriffs  or  coroners  may  be  made  on  or  before  the  re- 
turn day,  or  within  six  days  thereafter.^^^  Moreover  a  con- 
stable may  sell  at  any  time  within  twenty  days  after  the  day  of 
the  levy  notwithstanding  the  fact  that  the  writ  intervenes  be- 
tween the  date  of  the  levy  and  the  date  of  the  sale,"^  but  not  on 
a  legal  holiday.^^^  Again,  if  a  sale  has  been  adjourned,  one  who 
has  secured  the  adjournment  cannot  afterwards  dispute  its  valid- 
ity."* 

254.    Notice  of  sale.    Handbill. (j) 

Before  the  sale  the  sheriff  is  required  to  prepare  so  many 
written  or  printed  handbills  as  the  defendant  shall  reasonably 
request,  upon  parchment  or  good  paper,  as  may  be  sufficient  to 
give  notice  of  such  sale,  and  of  the  day  and  hour,  and  place  at 
which  it  is  to  be  held,  and  what  lands,  &c.,  are  to  be  sold,  and 
where  they  are  situated;  which  notice  must  be  given  to  the  de- 
fendant, and  one  of  the  handbills  must  be  fixed  by  the  sheriff  or 
other  officer  upon  the  premises,  and  the  others  of  them  in  the 
most  public  places  of  the  county  or  city,  at  least  ten  days  before 
the  sale.^^^  Slips  from  the  sheriff's  advertisements,  cut  from  the 
newspapers,  are  not  handbills.^^^  If  the  sheriff  has  omitted  to 
fix  one  of  the  handbills  on  the  premises,  ten  clear  days  before  the 
sale,  it  will  be  set  aside.^^'  The  district  court  of  Philadelphia 
held  that  the  sheriff's  handbills  should  be  posted  in  the  most  con- 
spicuous situations,  and  that  negative  testimony  would  be  re- 

j  8  Vale  23455. 

220  P.  L.  538,  2  Purd.  §121,  p.  1570. 

221  Under  this  act  the  practice  is  to  sell  on  a  writ  of  fi.  fa.,  at  any 
time  not  later  than  Saturday  of  the  first  week  of  the  term.  St.  Bartholo- 
mew's Church  V.  Wood,  61  Pa.  96. 

222  Goss  V.  Emanuel,  i  Dauphin  64. 

223  Rice  V.  Gable,  i  C.  C.  567- 

224  Rhodes  v.  Barnett,  196  Pa.  429. 

225  Act  of  1836,  §62,  2  Purd.  §115,  p.  1568.  It  was  decided,  under  the 
act  of  1705,  of  which  this  section  is  a  transcript,  that  the  notice  to  the 
defendant  of  an  intended  sale  of  his  real  estate  need  not  be  in  writing. 
Passmore  v.  Gordon,  l  Bro.  320.  And  that  the  sheriff  did  not  give  a 
special  notice  to  the  plaintiff's  attorney,  according  to  the  practice  of  the 
office,  is  not  sufficient  ground  for  setting  aside  the  sale.  Kern  v.  Murphy, 
2  Miles  157.    See  Jurisch  v.  Sterling  Cycle  Works,  190  Pa.  294. 

226  Clark  V.  Chambers,  i  Pitts.  222. 

227  Rinehart  v.  Tiernan,  Dist.  Court,  Phila.,  Dec,  1836. 
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ceived  of  a  noncompliance  with  tiiis  rule ;  as,  that  the  witness  had 
not  seen  the  advertisements  in  such  places,  and  that,  if  there,  he 
must  have  seen  them;  and  also,  that  the  names  of  the  defend- 
ants whose  property  is  to  be  sold  should  be  inserted  in  the  hand- 
bills and  papers.  When  the  lands  levied  on  are  unseated,  and 
the  owner  does  not  reside  in  the  county,  the  sheriff  need  not  fix 
the  handbill  on  the  premises,  nor  give  notice  to  the  defendant, 

but  he  must  comply  with  the  other  requisites  of  the  act  of 
1836.^28 

255.    Advertisement  of  property. 

Besides  the  handbills  the  officer  is  also  required  to  give  public 
notice  of  the  sale  by  advertisement,  describing  the  real  estate  to 
be  sold  and  the  time  and  place  of  sale,  in  at  least  two  news- 
papers of  general  circulation,  one  of  which  except  in  the  city 
and  county  of  Philadelphia  may,  and  in  counties  having  a  pop- 
ulation of  one  hundred  and  fifty  thousand  and  upwards  shall 
be  a  German  paper.  If,  however,  there  be  no  newspaper  pub- 
lished in  the  county,  then  in  the  newspaper  printed  nearest 
thereto,  once  a  week  during  three  successive  weeks  previous  to 
such  sale,  under  a  penalty  of  fifty  dollars  to  any  aggrieved  party, 
who  is  not  thereby  debarred  from  recovering  damages  actually 
sustained  by  such  neglect.^^'  Such  advertisement  is  not  to  be 
made  in  two  newspapers  published  in  the  same  office  or  by  the 
same  man  or  company  of  men.^^"  In  Philadelphia  the  sheriff  is 
required  to  publish  an  abstract  of  his  advertisements  in  the 
Legal  Intelligencer,  but  this  abstract  cannot  be  expected  to 
afford  all  the  details  of  a  sheriff's  handbill. ^^^ 

228  Act  14  April,  1840,  p.  L.  352,  2  Purd.  §116,  p.  1568. 

229  July  2,  189s,  P.  L.  420,  2  Purd.  §119,  p.  1569. 

230  Act  22  April,  1846,  P.  L.  476,  2  Purd.  §120,  p.  1570.  This  act  does 
not  apply  to  Carbon,  Dauphin  or  Montgomery  counties.  See  note  (s), 
2  Purd.  p.  1570.  Where  a  notice  is  required  to  be  published  in  two 
newspapers,  English  newspapers  are  presumed  to  be  intended:  an  adver- 
tising sheet  is  not  a  newspaper.  Tyler  v.  Bowen,  i  Pitts.  225;  Kratz's 
Appeal,  2  Pitts.  452 ;  Road  in  Upper  Hanover,  44  Pa.  277. 

231  The  sheriff  of  Philadelphia  is  also  required,  by  the  act  3  February, 
i860,  P.  L.  29,  (see  note  (o)  in  2  Purd.  1560),  to  publish  his  advertise- 
ments, or  an  abstract  of  them  in  a  German  paper,  the  costs  not  to  exceed 
one  dollar  in  each  case ;  and  the  sheriff  not  to  be  responsible  for  errors  in 
translation.  The  same  act  provides,  that  the  prices  to  be  charged  for  ad- 
vertising sales  of  real  estate,  shall  not  exceed  the  usual  rates  of  advertis- 
ing other  matter  in  the  same  newspapers.    There  are  many  special  acts 
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The  act  of  1824"^  is  still  in  force,  a  sheriff's  sale  therefore 
on  a  levari  facias  must  be  advertised  once  a  week  for  three  full 
weeks.^^^  Ivikewise  the  act  of  1705,^^*  requiring  on  the  sale  of 
mortgaged  premises  under  a  writ  of  levari  facias  that  ten  days' 
notice  be  given  by  the  sheriff  to  the  defendant  and  by  posting. 
And  if  this  is  not  done  the  sale  will  be  set  aside.^^°  An  adver- 
tisement however,  in  each  of  three  successive  weeks  is  deemed 
sufficient,  though  it  was  not  on  the  same  day  of  the  week,  and 
there  were  not  twenty-one  full  days  between  the  first  advertise- 
ment and  the  day  of  the  sale.^^°  It  has  also  been  held  that  this 
requirement  of  the  law  is  merely  directory,  and  therefore  a 
sale  will  not  be  set  aside  if  the  sale  required  by  law  was  irreg- 
ular merely  because  the  notice  of  sale  was  published  for  two 
weeks  instead  of  three  as  required  by  rule  of  court.^^' 

With  respect  to  the  description  of  the  property,  it  is  sufficient 
if  that  used  in  the  mortgage  be  taken  ;^^*  a  minute  description  is 
not  required.^''     The  advertisement  should  appear  in  at  least 

upon  the  statute  book,  making  particular  provisions  for  certain  counties, 
with  respect  to  the  advertising  of  sheriff's  sales  of  real  estate,  which  do 
not  come  within  the  scope  of  this  work.  See  Arnold  v.  Joslin,  2  L,uz. 
L.  Ob.  66. 

232  March  27,  P.  L.  119,  2  Purd.  §117,  p.  1568. 

233  Good  V.  Maule,  8  C.  C.  624. 

234  I  Sra.  §59,  2  Purd.  §208,  p.  1194. 

235  Gibbons  v.  Williams,  10  C.  C.  299. 

236  Hollister  v.  Vanderlin,  165  Pa.  248;  McKee  v.  Kerr,  192  Pa.  164. 
But  see  also  Athens  Nat.  Bank  v.  Frost,  3  Dist.  601 ;  Haas  v.  Fisher,  10 
Dist.  150;  Hartzell's  Estate,  2  Blair  46;  Eberly  v.  Sensenig,  19  Lane.  L. 
Rev.  333 ;  Currens  v.  Blacher,  21  Super.  Ct.  30 ;  Bucher  v.  Beyer,  13  Dist. 
229.  In  Currens  v.  Blocher,  21  Super.  Ct.  30,  Judge  Porter  said:  "While 
the  act  does  not  require  that  the  first  advertisement  shall  be  published 
three  full  weeks  before  the  sale,  it  does  require  that  the  publication  shall 
be  during  three  successive  weeks  previous  to  such  sale;  the  notice  of 
sale  in  this  instance  is  the  fact  which  must  precede  the  time  of  sale.  The 
period  during  which  notice  must  be  given  must  have  expired  before  the 
sale  can  be  made.  The  officer  has  the  whole  of  the  last  calendar  week 
previous  to  the  sale  in  which  to  publish  his  last  advertisement,  but  he 
cannot  cut  short  the  period  of  notice  required  by  the  statute  by  publish- 
ing that  last  notice  upon  the  first  day  of  the  last  week.  The  last  pub- 
licaton  is  for  the  whole  of  the  last  calendar  week,  and  until  that  week 
has  expired  the  demands  of  the  statute  have  not  been  met." 

237  Jones  V.  Vail,  5  Lack.  Jur.  257. 

238  Guarantee  Co.  v.  Klein,  9  Kulp  499. 
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one  newspaper  near  the  locality  of  the  property;^*"  one  of  the 
handbills  should  be  put  up  on  the  premises  ten  days  before  the 
sale."^  Nor  will  the  posting  of  a  handbill  at  the  hotel  where 
the  defendant  last  resided  serve  as  a  substitute  for  personal 
notice,''*^  though  it  has  been  held  that  a  failure  to  comply  strictly 
with  the  law  in  advertising  the  sale  or  serving  a  copy  on  the 
defendant,  is  not  a  sufficient  reason  for  setting  aside  the  sale 
if  no  injury  resulted  to  him.^" 

The  sherifif's  notice  of  sale  must  state  where  the  lands  lie."** 
But  an  advertisement  is  sufficient  which  describes  lands  by  refer- 
ence to  their  warrant  numbers."*"  Moreover  a  sherifif's  sale  will 
be  stayed  for  a  misdescription  in  the  sheriff's  advertisement,  but 
if  the  application  is  not  made  promptly  the  party  guilty  of  negli- 
gence must  pay  the  costs."*"  It  is  too  late  to  object  to  irregular- 
ities in  giving  notice  of  a  sheriff's  sale  after  the  deed  has  been 
acknowledged,  and  recorded  and  the  purchase  money  has  been 
paid."*^ 

The  sale  will  be  set  aside  Whenever  the  defendant  had  no 
actual  notice."**  This  rule  applies  as  well  to  the  mortgagor. 
If  therefore  he  is  not  notified  the  writ  will  be  set  aside  and  the 
sheriff  will  not  be  allowed  the  costs  of  printing."**  But  a  sale  bill 
left  at  the  defendant's  residence  during  his  absence  from  home 
is  sufficient  notice.""" 

And  one  who  issues  an  attachment  after  his  judgment  debtor 
has  assigned  stock  and  executed  a  mortgage  to  a  building  asso- 
ciation is  bound  by  a  notice  given  by  the  association  at  a  sheriff's 
sale  that  purchasers  would  take  the  property  subject  to  the  mort- 
gage."" 

239  Louser  V.  Light,  202  Pa.  582. 

240  Barrett  v.  Smith,  10  Dist.  531. 

241  Raubenhold's  Estate,  i  Wood.  478. 

242  Fitzsimmons  v.  Fitzsimmons,  2  York  121. 

243  McDonald  v.  Winton,  4  Lane.  L.  Rev.  194. 

244  Jane  v.  Storm,  7  Lane.  L.  Rev.  332;  Treothan  v.  Ithaca  Organ  Co., 
7  C.  C.  34S- 

24s  Morse  v.  Freck,  7  C.  C.  456. 

246  Seipt  V.  MeFadden,  2  Leg.  Ree.  123. 

247  Eberly  v.  Billingsfelt,  20  Lane.  L.  Rev.  iii. 

248  Moore  v.  Dodd,  2  Lack.  Jur.  245. 

249  McGonigle  v.  Johnson,  8  C.  C.  653. 

250  Eberly  v.  Billingsfelt,  20  Lane.  L.  Rev.  iii. 

251  Hemperly  v.  Tyson,  170  Pa.  385. 
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256.    Description,  (k) 

Precision  is  required  in  describing  the  property  and  its  ap- 
purtenances and  the  advertisement  should  specially  mention  any 
peculiarity  which  may  be  calculated  to  promote  an  advantageous 
sale.  Where  therefore,  a  house  and  kitchen  erected  on  the  lot 
were  not  mentioned  in  the  advertisement  the  sale  was  set  aside ; 
and  it  is  not  enough  that  the  buildings  were  proclaimed  at  the 
time  of  sale  because  by  the  omission  many  persons  may  have 
been  prevented  from  attending."^  So,  the  omission  to  state  that 
the  premises  were  an  established  tavern  stand  and  the  house  and 
out-houses  calculated  for  a  house  of  public  entertainment  coupled 
with  an  ommission  to  state  the  name  of  the  village  in  a  large 
district  where  the  premises  were  situated  will  be  ground  for 
setting  aside  the  sale.^°^  So  the  right  to  use  an  alley  should  be 
mentioned;^**  and  notice  of  an  intended  subdivision  of  the 
land  should  be  given  in  the  handbills  and  should  not  be  reserved 
until  the  time  of  sale;^'°  but  it  is  not  necessary  to  describe  the 
back  buildings,  that  is,  the  kitchen  and  offices  annexed  to  the 
dwelling.^'^  So  a  mistake  in  the  amount  of  an  incumbrance 
is  ground  for  setting  aside  the  sale;  as,  stating  a  ground  rent 
to  which  the  property  is  subject  too  high  whereby  it  is  sold  at 
an  under  value  although  the  mistake  was  rectified  at  the  sale;^^'' 
but  an  omission  to  mention  that  the  ground  rent  is  redeemable 
is  not  ground  for  setting  aside  the  sale  where  there  was  a  refer- 
ence to  the  deed  in  which  the  ground  rent  was  fully  described.^'' 
If  the  land  be  sufficiently  described  in  the  advertisement  though 
not  in  the  levy  the  court  will  not  set  the  sale  aside  ;^^'  but  when 
there  is  a  misdescription  in  the  advertisement  though  the  sher- 
iff's handbills  described  the  property  correctly  and  there  is 
evidence  of  inadequacy  of  price  the  court  will  set  aside  the 

k  8  Vale  23481. 

252  Passmore  v.  Gordon,  l  Bro.  320.  A  sheriff's  sale  under  a  mort- 
gage will  be  set  aside  for  uncertainty  in  the  description  of  the  premises, 
though  it  follow  the  mortgage.    Thomas  v.  Curren,  6  W.  N.  C.  432. 

253  Whitacre  v.  Pratt,  District  Court,  Phila.,  16  Sept.,  1848. 

254  Carlin  v.  Leng,  i  Phila.  375;  Chadwick  v.  Patterson,  2  Ibid.  275. 

255  Newman  v.  Callagan,  Dist.  Court,  Phila.,  April  22,  1848. 

256  Scherer  v.  Harshaw,  4  W.  N.  C.  495. 

257  Wells  V.  Pfeiffer,  4  Yeates  203.  But  the  notice  of  sale  need  not 
specify  a  prior  incumbrance.    Association  v.  O'Neill,  6  W.  N.  C.  501. 

258  Steinmetz  v.  Stokes,  Dist.  Court,  Phila.,  Oct.  14,  1848. 

259  Dunlap  v.  Gray,  District  Court,  Allegheny,  Lowrie,  J. 
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sale;^*"  where  however  the  description  in  the  handbill  was  cor- 
rect but  the  description  in  the  abstract  published  in  the  Legal 
Intelligencer  was  defective  the  court  refused  to  set  the  sale  aside 
on  the  application  of  the  purchaser.^*^  The  sheriff's  adver- 
tisements are  but  extrinsic  preliminary  matters  which  have  no 
bearing  on  the  title  after  the  deed  is  acknowledged.^*^ 

257.    Mode  of  sale. 

The  property  is  to  be  sold  at  the  time  and  place  appointed 
by  auction  to  the  highest  and  best  bidder;  therefore  if  the 
highest  bidder  be  unable  to  pay  the  sheriff  may  make  an  offer 
to  the  next  highest  bidder.^*'  If  a  purchaser  forfeit  his  preten- 
sions as  the  highest  bidder  the  sheriff  may  refuse  to  give  him 
a  deed  at  his  own  risk  and  the  merits  of  the  purchaser's  case  may 
be  ascertained  in  an  action  by  him  against  the  sheriff.^'*  In 
Philadelphia  county  the  sheriff  is  liable  to  be  imposed  upon  by 
persons  unknown  to  him  who  occasionally  contract  to  purchase 
at  his  sales  of  real  estate  with  no  other  intent  than  to  get  time 
for  the  defendant  or  to  speculate  on  the  property  within  the 
ten  days;  frequent  defeats  of  sheriff's  sales  are  thus  produced 
and  to  guard  against  them  he  now  requires  in  all  cases  an 
advance  of  a  certain  portion  of  the  purchase  money  as  earnest; 
if  it  be  refused  he  puts  up  the  property  again  or  offers  it  to  the 
next  highest  bidder.^*^  The  payment  in  such  cases  is  not  to  be 
construed  as  a  penalty  for  but  as  a  pledge  to  prevent  the  failure 
of  the  purchaser  to  comply.^"*  A  bidder  has  a  right  to  retract 
his  bid  before  the  property  is  struck  off  to  him  and  the  sheriff 
has  no  right  to  prescribe  conditions  which  deprive  him  of  such 

260  Kenderdine  v.  McClintock,  2  Phila.  224 ;  Neafie  v.  Conra,  6  W.  N. 
C.  303- 

261  Building  Association  v.  Silvy,  4  Phila.  17;  Sergeant  v.  Shatzle,  I 
W.  N.  C.  403.  Otherwise,  if  at  the  sale,  the  description  be  read  from 
the  abstract  in  the  Legal  Intelligencer,  instead  of  the  printed  handbill. 
Van  Dyke  v.  Leeds,  4  Ibid.  139. 

262  Heartley  v.  Beaum,  2  Pa.  172. 

263  Zantzinger  v.  Pole,  i  Dall.  419. 

264  Vastine  v.  Fury,  2  S.  &  R.  43S.  See  South  v.  Lavens,  6  W.  N. 
C.  528. 

265  If  no  person  be  registered  as  a  second  bidder,  the  court  will  make 
an  order  that  on  a  resale,  a  sufficiently  large  deposit  shall  be  made,  when 
the  property  is  struck  off,  to  insure  a  compliance  with  the  terms  of  the 
purchase. 

266  Forster  v.  Hayman,  26  Pa.  266. 
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right  ;^°'  and  when  the  sale  is  adjourned  after  a  bid  has  been 
made  the  bid  is  withdrawn  by  implication.^**  But  where  the 
plaintiff  was  the  highest  bidder  and  the  sale  was  adjourned  at 
his  instance  it  was  held  that  he  could  not  withdraw  his  bid 
and  purchase  the  property  at  a  lower  price.^^®  The  sheriff  is  not 
bound  to  regard  a  conditional  bid,  nor  an  absolute  one  which 
is  merged  in  one  conditional  and  not  subsequently  revived.^'" 

258.  Sheriff  must  regard  his  rule  in  selling. 

When  the  sheriff  has  established  a  rule  in  regard  to  the  order 
of  selling  he  cannot  deviate  from  it;  therefore  it  being  the 
custom  in  Philadelphia  to  sell  the  properties  according  to  the 
alphabetical  order  of  the  initials  of  the  names  of  the  counsel 
who  have  issued  the  writs  beginning  the  sales  one  month  at 
the  letter  Z  and  the  next  month  at  the  letter  A,  and  the  sheriff 
sold  under  the  letter  W  a  property  which  was  arranged  in  the 
advertisement  and  would  regularly  have  been  sold  under  the 
letter  S,  whereby  it  sold  for  much  less  than  a  person  in  the  room 
was  prepared  to  bid,  the  court  set  aside  the  sale.^'^  Where 
more  than  one  property  is  described  in  the  bill  the  sheriff  must 
put  up  each  particular  property  after  reading  the  description  of 
it;^'^  and  where  a  levy  indicates  land  with  buildings  thereon, 
it  will  be  presumed  that  the  sheriff  intended  to  sell  all  the  land 
covered  by  them  as  against  ambiguous  courses  and  distances 
which  would  bisect  the  buildings.^^^ 

259.  Lumping  sales.  (1) 

Upon  a  sheriff's  sale  of  real  property  the  general  rule  pre- 
scribed by  public  utility  is  that  different  lots  of  ground,  houses 
and  parcels  of  land  should  be  sold  separately,  as  many  persons 
might  purchase  one  who  could  not  buy  several  houses,  and  bid- 
ders, by  selling  all  together,  would  be  discouraged  to  the  public 
injury.  It  is  essential  to  the  protection  of  unfortunate  debtors 
that  lumping  sales  should  be  disallowed  when  distinct  ones  can 

1  8  Vale  23466. 

267  Fisher  v.  Seltzer,  23  Pa.  308. 

268  Donaldson  v.  Kerr,  6  Pa.  486. 

269  Vanernan  v.  Cooper,  4  Clark  371. 

270  Faunce  v.  Sedgwick,  8  Pa.  407. 

271  Sergeant  v.  Goslin,  i  Phila.  301. 

272  Hanscom  v.  Henderson,  i  Phila.  576. 

273  Carroll  v.  Miner,  i  Super.  Ct.  439. 


1742         Common  Law  Practich;  in  Pennsylvania. 

be  eiifected.  Thus  if  there  be  a  lot  of  ground  out  of  which  an 
entire  ground  rent  is  payable  with  three  tenements  on  it  but  so 
divided  that  a  portion  of  it  is  used  with  each  tenement  it  must 
be  sold  in  three  distinct  parcels,  otherwise  the  sale  will  be  set 
aside;  so  in  all  cases  in  violation  of  this  general  rule,  unless 
the  sheriff  satisfy  the  court  that  they  form  clear  exceptions  to 
it.^'*  This  rule  will  not  obtain  however  where  the  property  is 
from  its  nature  incapable  of  partition,  but  only  where  distinct 
pieces  can  conveniently  be  sold  separately.  Thus  a  sale  of  two 
undivided  third  parts  of  three  contiguous  houses  in  one  lot  was 
confirmed  as  few  persons  would  choose  to  purchase  an  undi- 
vided interest  in  a  house  incapable  of  division  ;^'°  so  distinct 
tenements  on  one  entire  farm  occupied  by  different  persons 
must  follow  the  principal  estate  and  be  sold  as  a  parcel  of  it; 
so  if  after  judgment  the  defendant  sell  part  of  the  land  and 
separate  the  tract  by  an  ideal  line  the  sheriff  may  sell  the 
whole.^^'  The  sheriff  ought  not  to  sell  more  of  the  property 
than  will  probably  satisfy  the  execution  and  which  can  con- 
veniently and  reasonably  be  sold  separately;^''  and  he  cannot 
sell  more  than  he  has  actually  levied  upon.'''  And  a  common 
incumbrance  or  a  common  privilege  is  no  reason  for  selling  two 
properties  together.""  Where  the  sheriff  sells  different  houses 
or  parcels  together  the  court  will  set  aside  the  sale  without  re- 
quiring it  to  appear  that  the  price  was  inadequate.'*" 

A  sale  of  town  lots  by  lumping  sale  in  the  absence  of  a  good 
reason  will  be  set  aside.'*'  Nor  does  the  existence  of  a  common 
incumbrance   on   several   parcels   of   land  justify  the   sale  of 
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them  as  an  entirety.^''    Nor  will  the  failure  of  the  defendant  to 
demand  a  separtate  sale  estop  him  from  contesting  it.'''* 

a6o.    When  property  may  be  divided. 

Where  a  subdivision  of  property  about  to  be  sold  at  sherifiF's 
sale  is  necessary  the  proper  course  in  case  the  parties  cannot 
agree  among  themselves  as  to  a  plan  is  by  application  to  the 
court  whence  the  execution  issues  which,  on  sufficient  cause 
being  shown,  will  order  the  manner  in  which  the  property  is 
to  be  divided;  but  notice  of  an  intended  subdivision  should  be 
given  in  the  handbills  and  not  postponed  until  the  time  of 
sale.'''"  It  is  always  a  reasonable  precaution  to  call  upon 
the  defendant  or  terre-tenant  before  the  sale  and  ask  him  to  pro- 
pose a  plan  for  selling  the  houses  otherwise  than  together;-'® 
or  to  notify  him  of  the  intended  subdivision,  and  if  he  refuse  to 
furnish  any  other  as  more  satisfactory  it  must  be  a  very  strong 
and  peculiar  case  in  which  the  court  would  interfere  to  set 
aside  the  sale.^'^  A  single  sale  of  the  same  property  under 
two  writs  against  different  defendants  is  irregular  and  invalid; 
it  should  be  sold  under  each  separately  or  under  one  of  them 

Q^Jy    288 

261.    Conditions  of  sale.(m) 

The  sheriff  is  bound  by  the  statute  to  sell  the  debtor's  interest 
whatever  it  may  be  without  terms  or  conditions  affecting  the 
title;'"'  as  the  law  prescribes  the  conditions  of  sale  a  departure 
from  them  by  the  sheriff  is  invalid,  and  hence  he  cannot  ordinar- 
ily stipulate  for  the  continuance  of  a  lien  which  the  law  decrees 
to  be  divested  by  thesale  or  vice  versa,  and  an  attempt  to  do  so 
will  not  ordinarily  bind  the  parties  in  interest.^'"     Thus  where 
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the  owner  of  a  prior  mortgage  becomes  the  purchaser  at  a  sher- 
iff's sale  under  a  junior  incumbrance,  he  is  not  entitled  in  the 
absence  of  stipulations  inserted  in  the  conditions  of  sale  to  a 
deed  from  the  sheriff  on  offering  to  credit  the  amount  of  his 
bid  in  satisfaction  of  his  mortgage  f °^  and  a  sale  will  be  set  aside 
where,  by  the  plaintiff's  direction  it  was  made  subject  to  prior 
liens. ^'"'  Where  a  mortgage  existed  on  the  premises  which  the 
sale  would  not  discharge  and  the  sheriff  declared  that  the  pur- 
chaser would  not  have  to  pay  more  than  the  amount  of  his 
bid  it  was  held  that  the  purchaser's  remedy  was  by  application 
to  the  court  to  relieve  him  at  the  return  of  the  writ,  but  hd 
could  not  set  up  this  defense  in  a  suit  on  his  bond  for  the  pur- 
chase money.^''*  And  where  the  purchaser  is  seriously  misled 
by  the  representations  of  the  sheriff  as  to  the  amount  of  in- 
cumbrances against  the  property  the  court  will  set  aside  the 
sale.^'* 

If  the  sheriff  agrees  that  certain  property  not  in  sight  is  in- 
cluded in  the  sale  and  agrees  to  deliver  it,  he  makes  a  personal 
contract  which  he  must  fulfil. ^°°  And  a  bidder  at  a  sale  is 
chargeable  with  notice  of  all  that  an  inquiry  of  the  person  giving 
notice  of  the  title  would  have  disclosed. ^°*  It  is  not  the  duty 
therefore  of  the  sheriff  or  the  plaintiff  to  state  at  the  sale  the 
amount  of  the  debt,  or  whether  the  property  is  clear  of  incum- 
brances.^*'  Again,  if  the  purchaser  at  a  sheriff's  sale  for  a 
nominal  sum  gives  notice  at  the  sale  that  the  property  does 
not  belong  to  the  defendant,  but  to  himself,  the  sale  as  against 
him  does  not  divert  liens. ^"^  Likewise  notice  by  the  first  lien 
creditor  that  the  land  will  be  sold  subject  to  his  lien  is  inopera- 
tive if  the  sheriff  disregards  the  notice  and  does  not  make  the 
retention  of  the  first  lien  a  condition  of  the  sale.^°'  On  the 
other  hand  if  the  sheriff  impose  conditions  without  authority 
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of  the  court  a  purchaser  is  bound  thereby.'""  A  husband's  claim 
to  fixtures  also  erected  by  him  on  the  land  of  his  wife,  mort- 
gaged by  husband  and  wife  on  his  bond,  is  waived  by  his 
neglect  to  give  notice  thereof  at  the  sale.'"^ 

If  land  be  sold  expressly  subject  to  an  unrecorded  mortgage, 
of  which  the  purchaser  had  notice,  he  takes  subject  thereto, 
otherwise  it  would  be  discharged.'"^  So,  where  the  conditions 
defining  the  liens  to  which  a  sale  was  subject  were  in  writing 
and  were  expressed  in  the  sherifif's  deed  the  court  will  not  re- 
lieve the  purchaser  from  any  part  of  his  bid,  but  will  enforce  the 
contract  of  sale.'""  A  parol  agreement  at  the  time  of  the  sale 
that  certain  liens  which  by  law  would  be  discharged  shall  not 
be  so  discharged,  may  be  binding  on  those  who  make  it,  but  it 
will  have  no  validity  against  those  who  are  not  parties  to  it 
and  will  have  no  effect  against  a  subsequent  purchaser  or  in- 
cumbrancer.'"* And  it  is  not  in  the  power  of  the  sheriff  by 
prescribing  terms  of  sale  to  attect  the  right  of  lien  creditors 
to  the  proceeds ;  he  is  the  mere  agent  of  the  law  in  affecting  the 
5ale.'"^  In  one  case  the  court  rebuked  the  sherifif  for  selling  land 
subject  to  the  widow's  dower  as  if  the  law  were  incompetent 
to  protect  her  interests  without  his  aid ;'""  so,  he  is  bound  to  sell 
the  debtor's  whole  interest  in  the  land  and  can  lawfully  reserve 
nothing  for  him  either  in  the  land  or  the  price  of  it.'°^  And  it  is 
no  part  of  his  duty  to  examine  and  know  the  state  of  any  in- 
cumbrance beside  that  under  which  he  sells ;  whether  or  not 
it  will  discharge  the  property  from  other  liens ;  the  rule  caveat 
emptor  fully  applies  to  all  such  sales.'"'  The  sale  is  always 
for  cash  unless  other  conditions  are  specified.'"* 
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262.    Notice  of  incumbrances  at  sale. 

Notice  of  an  unrecorded  conveyance  given  at  the  sale  will  affect 
a  purchaser;'"  but  the  holder  of  a  mortgage  not  recorded  or 
illegally  recorded  cannot,  by  giving  notice  of  its  existence,  at 
a  sale  under  a  subsequent  judgment  bind  the  purchaser  where 
the  judgment  creditor  had  no  notice  of  the  mortgage  at  the  time 
when  his  judgment  was  entered;  and  what  would  be  the  effect 
of  the  notice  if  the  judgment  creditor  had  had  notice  before  his 
judgment  was  entered,  of  the  existence  of  the  mortgage,  was 
doubted.'"  It  has  however  since  been  held  that  if  the  purchaser 
who  was  plaintiff  in  the  execution  had  actual  notice  prior  to 
the  entry  of  his  judgment  of  the  existence  of  the  mortgage 
he  is  bound  by  a  notice  given  at  the  sale.'^^  A  tenant  in  common 
of  the  defendant  whose  deed  is  on  record  and  who,  being  pres- 
ent at  the  sale,  causes  notice  to  be  given  that  it  is  only  the  de- 
fendant's interest  which  is  being  sold  is  not  estopped  from  as- 
serting his  title  against  the  purchaser.'^'  A  notice  given  at  a 
sheriff's  sale  of  an  heir's  interest  in  real  estate,  that  the  sale  is 
subject  to  the  equity  of  the  payment  of  the  heir's  debts  to  the 
decedent's  estate  is  effective,  and  the  equity  of  payment  runs 
with  the  land,  and  in  subsequent  partition  proceedings  the 
amount  of  the  debts  of  the  heir  may  be  charged  on  the  purpart 
allotted  to  the  sheriff's  vendee.'^*  Likewise  the  true  owner  of 
property  on  which  there  has  been  a  wrongful  levy  does  not  lose 
his  right  against  the  sheriff  by  giving  notice  of  his  claim  to  the 
bidder  at  the  sale.'^°  And  whatever  puts  a  party  on  inquiry 
amounts  to  notice  provided  the  inquiry  become  a  duty  (as  it 
always  is  with  a  purchaser) ,  and  would  lead  to  the  discovery  of 
the  requisite  fact  by  the  exercise  of  ordinary  diligence  and 
understanding.'^'  So,  where  the  defendant  was  tenant  in  fee 
simple  of  two-thirds  of  the  land  and  tenant  for  life  in  the  right 
of  his  wife  of  the  other  third,  the  wife  is  not  concluded  by  an 
omission  to  give  notice  of  her  title  at  the  sale,  where  the  de- 
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fendant's  title  was  within  reach  of  the  purchaser  and  the  wife 
was  not  shown  to  be  aware  of  the  sale.^^^  Where  the  purchaser 
is  acquainted  with  an  adverse  claim  of  title  it  is  not  the  duty  of 
the  claimant  to  proclaim  the  same  at  the  sale."^*  A  notice  given 
at  the  sale  by  a  stranger  to  the  writ  that  he  claims  an  absolute 
title  to  the  land  precludes  him  from  setting  up  any  other  title 
against  the  purchaser;""  so,  a  person  representing  at  the  sale 
that  a  certain  judgment  was  paid  is  bound  by  such  statement 
if  incorrect  and  injurious  though  he  was  not  then  the  owner  of 
the  judgment  but  purchased  it  afterwards."^"  But  a  mere  notice 
or  loose  declarations  by  persons  present  that  the  sale  would  be 
subject  to  certain  liens  is  of  no  eflfect."^^  The  sheriff  is  not  the 
agent  of  the  purchaser  and,  consequently,  notice  to  him  is  not 
notice  to  the  purchaser  ;"^^  but  notice  to  counsel  is  constructive 
notice  to  the  client."^" 

On  the  other  hand  one  who  gives  a  false  notice  at  a  sheriff's 
sale  in  order  to  deter  bidders  and  thus  become  the  purchaser  will 
be  held  on  distribution  to  the  terms  of  the  sale  as  announced 
by  himself."^* 

When  the  judgment  was  confessed  by  an  attorney  without 
authority  the  giving  notice  at  the  sale  of  such  defect  amounts 
only  to  notice  that  the  defendant  then  knew  of  the  defect  but 
had  taken  no  proper  measures  to  arrest  the  proceedings."^^  The 
plaintiff  may  stay  the  vend.  exp.  even  at  the  sale  and  a  purchaser 
having  notice  of  such  stay  is  bound  by  it;  thus,  where  two  writs 
of  vend.  exp.  issued,  one  for  part  of  a  mortgage  debt  and  the 
other  on  a  subsequent  judgment  unconnected  with  the  mort- 
gage, and  at  a  sale  the  counsel  having  charge  of  the  first  writ 
gave  public  notice  to  the  effect  that  the  property  was  selling 
subject  to  the  mortgage  and  the  sheriff  returned  the  property 
sold  on  the  latter  writ,  it  was  held  that  the  purchaser  who  was 
present  when  the  notice  was  given  took  the  property  subject 
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to  the  mortgage.^^"  The  effect  of  notice  upon  the  rights  of 
purchasers  is  discussed  elsewhere.'^'  Written  notice  put  up  at 
the  place  of  sheriff's  sale  may  be  proved  by  parol  without  the 
production  of  the  paper.^^' 

263.    Purchasers. 

The  plaintiff  in  the  execution  may  of  course  purchase,  but 
where  the  judgment  was  confessed  by  an  insolvent  debtor  though 
the  presumption  of  law  is  in  favor  of  fairness,  if  the  judgment 
itself  be  fair,  yet  the  burden  of  knowing  this  rests  on  the  cred- 
itor-purchaser.^^' A  joint  debtor  in  the  judgment  may  pur- 
chase at  the  sale  of  his  codefendant's  land  if  with  his  own  means 
and  for  his  own  use.^^°  As  between  the  defendant  and  his  rep- 
resentatives and  the  sheriff  a  purchase  by  the  latter  or  any  one 
in  trust  for  him  is  void,  it  being  against  public  policy  that  the 
same  person  should  be  both  seller  and  purchaser;  but  if  the 
defendant  consent  his  representatives  cannot  impeach  the  sale; 
and  if  he  neither  know  nor  consent  the  sale  will  not  be  dis- 
turbed to  the  prejudice  of  a  subsequent  bona  fide  purchaser 
without  notice  ;^^^  where  there  is  no  fraud  the  defendant  may 
disaffirm  such  sale  but  must  pay  the  money  back.^^^  A  pur- 
chaser may  lawfully  agree  to  purchase  for  the  benefit  of  the 
defendant  though  the  representation  of  that  fact  made  at  the 
sale  causes  the  property  to  sell  for  less  than  it  otherwise  would 
have  brought  ;^^^  but  a  promise  to  purchase  for  the  defendant's 
benefit  will  not  constitute  the  purchaser  a  trustee  for  him  un- 
less the  purchase  were  made  with  the  money  of  the  defend- 
ant.^^* A  promise  by  a  purchaser  who  buys  with  his  own  money 
that  he  will  convey  to  the  defendant  upon  the  payment  of  a 
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stipulated  price  creates  no  relation  between  them  but  that  of 
vendor  and  vendee.^^° 

264.    Lien  creditors. 

Lien  creditors  may  purchase  jointly  at  a  sheriff's  sale  if  all 
be  open  and  fair  and  if  their  combination  tend  to  raise  and 
not  depress  the  price."^  A  contract  between  two  judgment 
creditors  that  the  profits  to  be  made  upon  a  resale  if  the  prop- 
erty should  be  purchased  by  them  should,  after  paying  their 
claims,  be  applied  to  the  payment  of  the  claims  of  other 
creditors,  is  not  in  itself  fraudulent  and  without  consid- 
eration and  may  be  enforced  in  the  absence  of  actual 
fraud  in  the  conduct  of  the  sale.^''^  So,  where  there  is 
an  agreement  between  the  plaintiff  and  a  third  party  that 
the  latter,  in  case  the  land  is  bought  in  by  the  plaintiff, 
shall  take  it  from  him  at  a  certain  fixed  price  and  the  agreement 
is  carried  into  effect,  the  amount  which  is  to  be  applied  to  the 
discharge  of  the  judgment  and  to  be  credited  to  the  defendant 
is  the  price  agreed  to  be  paid  and  not  the  smaller  sum  bid  at 
the  sale;  and  this  must  also  be  considered  the  price  of  the  land 
not  only  between  the  plaintiff  and  the  defendant  but  as  regards 
all  parties  interested  in  the  price.^'*  Arrangements  of  this  kind 
that  the  land  shall  be  sold  by  the  sheriff  in  order  to  make  title 
but  at  a  price  previously  agreed  upon  between  the  parties  are 
not  uncommon  in  practice.  An  agreement  by  a  bidder  at  the 
sale  to  pay  the  judgment  of  another  if  the  latter  would  not  bid, 
the  former  being  permitted  to  purchase  the  property,  is  fraudu- 
lent and  void  as  to  the  debtor  or  his  creditors  and  cannot  be 
enforced  by  suit.'^"  Even  if  the  promise  had  been  valid,  an 
auditor  distributing  the  proceeds  could  not  on  that  ground  dis- 
regard the  prior  lien  of  the  purchaser.''*"  Where  the  sale  was 
void  on  account  of  a  fraudulent  combination  between  bidders 
the  defendant  may  recover  the  land  in  ejectment,  and  it  seems 
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he  is  not  bound  to  tender  the  defendants  the  amount  they  have 
paid.^" 

A  lien  creditor  who  becomes  the  purchaser  is  entitled  to  a 
special  return  under  the  statute  of  1846°*"  though  his  claim  be 
in  litigation  in  another  court.'*'  But  the  sheriff  need  not  make 
such  a  return  unless  required  by  the  purchaser.'**  Of  course 
he  is  not  entitled  to  a  special  return  unless  he  is  entitled  to  some 
portion  of  the  fund.'*"  The  sheriff  has  a  discretion  whether  or 
not  to  accept  the  receipt  of  the  purchaser  as  a  lien  creditor  and 
make  a  special  return.'*'  If  a  lien  creditor  be  the  purchaser  the 
sheriff  should  make  the  special  return ;  if  he  takes  the  purchaser's 
receipt  for  the  price  he  does  so  at  his  own  risk,  and  if  he  isi 
afterwards  obliged  to  pay  liens  not  disclosed  by  the  searches, 
he  cannot  recover  them  from  the  purchaser.'*'  Under  the  lien 
creditor  act  when  the  execution  creditor  purchases  the  property 
and  franchises  of  a  corporation  in  proceedings  under  a  mortgage, 
a  subsequent  judgment  creditor  has  no  standing  to  except  to 
the  sheriff's  return.'*' 

With  respect  to  the  exceptions  to  a  sheriff's  return  of  sale 
under  this  act,  they  will  riot  be  considered  if  filed  out  of  time, 
nor  if  they  present  the  same  questions  which  have  been  pre- 
viously adjudicated.'*"  In  the  affidavit  in  support  of  them  it  is 
enough  to  say  that  the  lien  creditor's  judgment  has  been  fully 
paid.'"" 

A  contract  between  two  or  more  lien  creditors  by  which  one 
of  them  is  not  to  bid  at  a  judicial  sale,  made  without  the  knowl- 
edge and  consent  of  the  defendant,  is  contrary  to  public  policy 
and  void;  and  a  lien  creditor  who  has  entered  into  such  a  con- 
tract is  not  entitled  to  be  subrogated  to  the  rights  of  the  de- 
fendant as  against  third  parties.'"^     But  the  purchaser's  title  at 
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sherifif's  sale  cannot  be  disturbed  without  clear  evidence  of  a 
corrupt  agreement  between  him  and  his  debtor  by  means  of  the 
sale  to  hinder,  delay  and  defraud  the  other  creditors.^"^  And 
when  the  purchaser  at  a  sheriff's  sale  and  the  execution  creditor 
have  been  guilty  of  a  fraudulent  combination  in  connection  with 
the  sale  a  bill  may  be  maintained  by  the  defendant  in  the  exe- 
cution to  compel  a  reconveyance. ^^^ 

When  a  special  return  is  made  that  the  purchaser  is  a  lien 
creditor  the  persons  interested  may  either  have  an  auditor  ap- 
pointed or  an  issue  awarded,  but  not  both.'^*  If  a  party  is  clearly 
entitled  to  the  balance  of  the  fund  for  distribution,  the  court 
will  not  include  the  cost  of  an  audit,  but  will  order  the  sheriff 
to  pay  the  balance  to  the  party  legally  entitled  thereto. ^°°  If 
the  proceeds  of  a  sheriff's  sale  are  paid  into  court  by  agreement 
the  costs  should  be  placed  on  the  fund,^^°  but  an  unsuccessful 
claimant  who  has  not  made  the  audit  necessary  should  not  be 
visited  with  the  costs. '^'  And  if  money  is  ordered  into  court 
by  a  judgment  creditor,  who  asks  for  the  appointment  of  an 
auditor,  the  costs  of  the  audit  should  be  paid  out  of  the  fund, 
even  though  the  creditor's  judgment  is  subsequently  set  aside. ^^* 
Likewise  if  the  exceptions  are  not  sustained  by  the  auditor,  but 
there  was  some  cause  for  excepting  to  the  sheriff's  return,  the 
cost  of  the  audit  should  not  be  imposed  on  the  exceptant,  but 
may  be  properly  paid  out  of  the  fund.^°°  Nor  should  the  cost 
of  an  auditor  be  imposed  on  a  judgment  creditor  who  succeeds 
in  excluding  as  fraudulent  a  judgment  prior  in  date  to  his 
own.*°"  Nor  should  the  costs  of  an  audit  be  allowed  to  the 
reduction  of  the  first  lien  creditor's  claim  where  the  ground  of 
contest  was  merely  a  suspicion  of  fraud  unsupported  by  evi- 
dence.'*'    In  another  case  the  proceeds  of  a  sheriff's  sale  were 
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ruled  into  court  by  the  claimant  who  had  an  auditor  appointed 
who  found  in  favor  of  the  plaintifif  in  the  execution,  to  whom 
therefore  the  entire  fund  was  held  to  be  payable,  while  the 
cost  of  the  audit  was  charged  on  the  claimant.""^  Again,  when  an 
auditor  reports  a  table  of  distribution  and  also  an  alternate  one, 
the  defendant  on,  the  reversal  of  a  judgment  the  court  below 
should  postpone  the  entry  of  a  final  decree  until  the  supreme 
court  has  decided  the  question.^"^  A  judgment  in  a  scire  facias 
sur  mortgage  is  conclusive  on  the  distribution  by  an  auditor 
of  the  proceeds  of  a  sheriff's  sale  thereunder.'"*  Nor  can  an 
auditor  inquire  into  the  regularity  or  merit  of  judgments,  or 
whether  they  were  given  for  a  larger  amount  than  was  actually 
loaned,  but  he  may  inquire  whether  a  judgment  has  been  paid  in 
whole  or  on  account.'''^  Nor  can  an  auditor  in  distributing  the  pro- 
ceeds of  a  sale  of  partnership  realty  acquired  by  a  surviving 
partner  award  anything  to  the  mortgagee  who  made  no  claim  on 
the  fund.'^"  Nor  has  an  auditor  authority  to  allow  as  a  set  off 
against  a  claim  of  a  judgment  creditor  an  indebtedness  due  by 
him  to  the  defendant  in  the  executions.'"'  Nor  can  an  auditor 
on  the  resale  of  land  bound  by  a  mortgage  and  subsequent 
judgments  which,  at  the  first  sale  was  bid  in  by  the  mortgagee 
who  failed  to  pay  the  money,  set  off  the  amount  of  the  mort- 
gagee's default  against  his  mortgage  and  pay  over  the  fund  on  a 
subsequent  judgment  thus  excluding  the  mortgage.'"'  If  done  the 
liability  of  the  defaulting  purchaser  for  a  loss  on  the  resale 
of  the  property  is  to  the  sheriff  and  the  action  to  enforce  it  must 
be  in  his  name."" 

When  a  fund  is  raised  by  the  sheriff's  sale  of  the  decedent's 
real  estate,  the  balance,  after  payment  of  liens,  must  be  paid  to 
the  executor  or  administrator  of  the  decedent  and  cannot  be  dis- 
tributed by  an  auditor.'"'  The  awarding  of  a  fund  without 
identifying  the  claimant's  lien  is  not  a  fatal  irregularity."" 
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When  an  auditor's  report  has  been  lost  after  confirmation 
nisi,  the  court  may  inquire  into  its  nature  and  determine  the 
validity  of  the  exceptions  without  remitting  the  case  to  the 
auditor.^^^ 

Again,  a  lien  creditor  who  has  security  on  two  funds  must 
take  his  satisfaction  out  of  a  particular  one  of  them  in  favor 
of  a  creditor  who  has  security  exclusively  on  the  other.^'^  Nor 
can  a  lien  creditor  who  has  seized  his  debtor's  goods  in  execu- 
tion, after  sale  of  them  on  a  fi.  fa.,  discharge  them  and 
leave  his  judgment  in  force,  as  to  the  land,  to  the  prejudice  of 
judgment  creditors  who  otherwise  would  be  paid  out  of  the 
land.^"  Again,  a  creditor  may  not,  with  a  fund  awaiting  him 
in  part  payment  of  a  first  lien,  deliberately  resign  it  to  a  later 
lien,  and  thereby  deprive  an  intermediate  lien  of  the  benefit  of 
a  pro  tanto  release  of  land,  against  which  he  has  also  a  prior 
lien,  for  such  action  violates  the  equity  of  junior  incum- 
brances.^'* 

265.    Attorneys  as  purchasers. 

The  purchase  of  lands  on  behalf  of  a  client  who  is  a  lieit 
creditor  or  plaintiff  in  the  execution  is  not  within  the  trust  con- 
fided to  an  attorney,  and  he  is  not  entitled  to  a  deed  from  the 
sheriff  without  paying  the  purchase  money  or  giving  a  receipt 
on  behalf  of  his  principal ;  a  receipt,  provided  there  were  no  col- 
lusion, would  justify  the  sheriff  in  giving  a  deed;  but  if  the 
plaintiff  himself  should  apply  to  the  court  before  the  deed  is 
acknowledged  and  insist  on  payment  of  the  money  the  court 
would  suspend  the  acknowledgement  until  the  money  was  paid 
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just. Kendig  v.  Landis,  135  Pa.  612.  When  a  creditor  has  two  judgments 
against  the  same  debtor  and  has  issued  on  the  first  one  a  fi.  fa.  and  an 
execution  attachment  at  the  same  time,  and  the  first  judgment  is  paid 
out  of  the  debtor's  property  sold  on  the  fi.  fa.,  he  is  not  entitled  to  have 
a  fund  of  the  debtor,  bound  by  the  attachment,  applied  to  the  judgment 
on  which  no  process  issued.    Hoobaugh's  Appeal,  122  Pa.  88. 
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or  set  aside  the  sale  if  it  were  not  paid  in  a  sliort  time."'  And 
if  an  attorney  of  record  in  the  foreclosure  of  a  mortgage  should 
bid  in  the  property  for  his  client,  he  has  no  authority  to  sell  it 
to  a  third  party,  and  if  he  should  do  so,  his  client  may  recover 
it  from  the  purchaser.""  An  attorney  cannot  purchase  for  his 
own  benefit  to  the  prejudice  of  his  client  for  a  less  sum  than  the 
amount  of  the  claim  upon  which  the  land  was  being  sold;"^  and 
if  there  be  two  plaintiffs  in  the  execution  he  cannot  purchase  for 
the  benefit  of  one  without  the  consent  of  the  other  for  a  less 
sum  than  the  whole  amount  of  the  claim;  if  he  do  so  purchase 
and  the  sheriff  make  a  deed  to  one  of  the  plaintiffs  under  such 
circumstances  there  is  a  resulting  trust  for  both.^'*  But  mem- 
oranda on  the  margin  of  the  record  naming  the  attorney  in  the 
case  are  not  a  part  of  the  record,  so  as  to  charge  the  grantee 
of  such  attorney  who  was  the  purchaser  at  sheriff's  sale  under 
the  judgment  with  notice  that  his  grantor  was  the  attorney 
of  the  plaintiff  and  therefore  purchased  at  the  sheriff's  sale 
in  trust  for  the  plaintiff.^'* 

266.    Trustees  as  purchasers. 

The  prohibition  against  attorneys  purchasing  for  themselves 
at  sales  under  the  judgments  of  their  clients  is  somewhat  akin 
to  the  general  rule  which  prohibits  a  trustee  from  purchasing 
for  his  own  use  the  property  towards  which  he  stands  in  a 
fiduciary  relation.  Thus  an  administrator  purchasing  at  sher- 
iff's sale  and  settling  the  purchase  money  by  using  bonds  be- 
longing to  the  estate  which  were  a  lien  on  the  land  sold,  no 
money  being  paid,  becomes  a  trustee  for  the  heirs  of  the  de- 
ceased.^'" But  the  rule  does  not  apply  where  the  sale  is  made 
by  a  public  officer  under  proceedings  adverse  to  the  interest 
of  the  cestui  que  trust  and  the  trustee  has  not  the  means  in  his 
power  to  prevent  the  sale;  therefore  a  guardian  without  funds 
in  his  hands  may  lawfully  become  the  purchaser  for  his  own 
use  of  his  ward's  real  estate  sold  by  the  sheriff  under  a  judgment 
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against  the  ward's  ancestor.''^      Yet  a  sheriff's  sale  to  the  ad- 
ministrator of  the  defendant  who  paid  no  money  but  purchased 
in  trust  for  the  creditors  and  heirs  is  fraudulent  as  to  cred- 
itors.^''' 
267.    How  purchaser's  fraud  or  knowledge  of  it  affects  sale. 

If  the  purchaser  possess  a  knowledge  of  facts  unknown  to 
others  attending  the  sale  and  which,  if  known,  would  have  had 
an  influence  upon  the  sale  the  court  will  not  permit  a  deed  to 
him  to  be  acknowledged  but  will  set  the  sale  aside. ^''  If  the 
purchaser  get  the  property  at  an  under  price  by  a  trick  or  fraudu- 
lent pretense — as,  by  falsely  giving  out  that  he  was  buying  it  for 
the  family  of  the  defendant  or  by  fraudulently  pretending  that 
the  sale  would  be  subject  to  certain  Hens  which  he  knew  would 
be  divested  by  it — his  title  is  invalid.''*  But  to  have  this  effect 
the  fraudulent  attempt  must  be  successful,  for  if  the  land  bring 
a  fair  price  such  attempt  will  not  vitiate  the  title,  and  on  this 
question  evidence  of  the  value  of  the  property  is  pertinent  and 
proper.'*^  If  the  purchaser  have  been  guilty  of  actual  fraud 
he  is  not  entitled  to  be  reimbursed  what  he  paid  for  the  prop- 
erty ;''*  but  it  is  not  fraud  in  the  plaintiff,  intending  to  purchase 
at  the  sale,  if  he  do  not  make  known  to  the  bidders  the  amount  of 
mortgages  or  incumbrances  against  it,  nor  whether  it  is  sold 
subject  to  or  clear  of  them.'*'  In  case  of  actual  fraud  which  has 
resulted  in  the  property  selling  below  its  value  the  sale  may  be 
invalidated  even  after  acknowledgment  of  the  sheriff's  deed.'*' 
And  declarations  and  conversations  by  the  purchaser  calculated 
to  prevent  others  from  bidding  may  be  given  in  evidence. ''" 
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18;  Meaner  v.  Hamilton,  27  Pa.  137.  This  doctrine  does  not  apply  where 
the  trustee  procures  the  sale  to  be  made.    Parshall's  Appeal,  65  Pa.  224. 

382  Hays  V.  Heidelberg,  9  Pa.  203.  If  land  is  bought  by  an  executor 
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268.  Setting  sale  aside. (n) 

In  general  the  party  (plaintiff,  defendant,  purchaser,  or  lien 
creditor)  who  has  been  aggrieved  by  mistake,  misconduct  or 
fraud  committed  in  the  course  of  the  sale  may  apply  to  have  it 
set  aside.  He  must  be  interested  in  the  fund  or  the  land;'°°  if 
he  have  a  prima  facie  interest  the  court  will  not  refuse  his  ap- 
plication.^^^  This  is  the  proper  remedy  for  a  purchaser  who  has 
bid  under  a  misapprehension  of  his  rights;'"'  and  judgment 
creditors  may  oppose  the  confirmation  of  a  sale.'"*  A  mortgage 
creditor  who  has  bid  in  property  improperly  described  in  the 
advertisements,  etc.,  and  has  failed  to  comply  with  the  terms 
of  the  sale  is  not  thereby  estopped  from  objecting  to  a  second 
sale  made  under  the  same  erroneous  description.'"'  But  the 
defendant  who  has  recently  been  discharged  as  a  bankrupt  is  not 
entitled  to  make  such  application;'"'  and  a  stranger  who  claims 
by  title  paramount  to  that  of  the  defendant  cannot  apply  to  have 
the  levy  and  sale  set  aside.'"' 

269.  Who  may  apply.    What  applicant  must  do. 

The  applicant  for  setting  aside  the  sale  must  present  a  petition 
setting  forth  the  facts  on  which  the  sale  should  be  set  aside, 
the  amount  for  which  the  property  sold,  and  the  least  possible 
amount  that  would  be  obtained  at  a  resale,  and  it  should  be 
verified  by  affidavit  otherwise  it  will  not  be  granted.'"' 

270.  Time  of  application.     Petition. 

Good  faith  requires  that  the  application  to  set  aside  a  sheriff's 

n  8  Vale  23474. 

390  Laird  v.  Laird,  2  Clark  206.  When  the  sale  will  not  be  set  aside 
because  of  delay  in  returning  the  record  after  an  appeal.  Faucett  v.  Har- 
ris, 190  Pa.  98. 

390  Laird  v.  Laird,  2  Clark  206. 

391  A  mortgagee,  whose  mortgage  is  not  discharged  by  the  sale,  has 
no  standing  in  court,  to  move  to  set  it  aside.  Bloomer's  Estate,  2  W.  N. 
C.  512. 

393  Crawford  v.  Boyer,  14  Pa.  380;  Wait's  Estate,  3  Luz.  L.  Ob.  39°; 
Feury  v.  McLane,  S  Luz.  L.  R.  257. 

394  Cash  v.  Tozer,  i  W.  &  S.  528. 

395  Connell  v.  H.ughes,  i  Phila.  225. 

396  Laird  v.  Laird,  2  Clark  206. 

397  Glassell  v.  Wilson,  4  W.  C.  C.  59. 

398  Armstrong  County  Trust  Co.  v.  Boozer,  216  Pa.  242. 
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sale  should  be  made  at  the  earliest  possible  period ;  it  is  true  that 
it  may  be  entertained  at  any  time  before  acknowledgment  of 
the  sheriff's  deed,  but  it  is  not  proper  that  the  party  should 
sleep  upon  his  rights  while  the  purchaser  is  continually  incur- 
ring expense;  therefore  a  long  delay  in  making  such  application 
which  is  not  accounted  for  will  be  sufficient  ground  for  the 
court  to  decline  interfering  with  the  sale;'^°  a  delay  of  twenty 
days  after  the  sale  has  been  held  unreasonable  and  the  court 
declined  to  interfere.*""  In  general  the  application  must  be 
made  before  the  acknowledgment  of  the  sheriff's  deed;*"^  but 
where  the  judgment  is  set  aside  or  opened  the  setting  aside  the 
sale  follows  as  a  matter  of  course  on  the  ground  of  restitution; 
and  in  such  case  the  sale  will  be  set  aside  after  acknowledg- 
ment and  the  lapse  of  a  term  if  the  deed  be  still  in  the  sheriff's 
hands.*"^  So,  the  sale  will  be  set  aside  even  after  the  acknowl- 
edgement of  the  sheriff's  deed  where  the  plaintiff,  being  the 
highest  bidder,  adjourned  the  sale  and  then  purchased  the  prop- 
erty at  a  lower  rate;*°^  in  such  case  the  acknowledgment  of  the 
sheriff's  deed  and  the  payment  of  the  price  is  no  ground  for 
refusing  to  set  aside  the  sale  if  the  deed  still  remains  in  the 
sheriff's  hands.*"*  And  even  after  a  delivery  of  the  deed  to  the 
purchaser  the  court  may  on  his  application  set  aside  the  sale 
and  acknowledgment  for  good  cause  and  order  the  purchase 
money  to  be  refunded.*"^ 

399  Young  v.  Wall,  i  Phila.  69. 

400  Ibid. 

401  McCuUoch's  Case,  i  Yeates  40.  See  Chadwick  v.  Patterson,  2 
Phila.  275. 

402  Stephens  v.  Stephens,  i  Phila.  108. 

403  Vanernan  v.  Cooper,  4  Clark  371.  The  court  has  power  to  strike 
off  the  acknowledgment  of  the  sheriff's  deed,  and  set  aside  the  sale,  on 
the  ground  of  fraud,  if  the  application  be  promptly  made,  and  the  deed 
has  not  been  delivered.  Jackson  v.  Morter,  82  Pa.  291.  And  an  acknowl- 
edgment and  delivery  of  the  deed,  pending  a  motion  to  set  aside  the  sale, 
will  not  preclude  the  exercise  of  such  power,  during  the  term.  Connelly 
V.  Philadelphia,  86  Pa.  no.  The  court  may  order  the  deed  to  be  re- 
turned to  the  prothonotary  for  cancellation.    Ibid. 

404  Vanernan  v.  Cooper,  4  Clark  371.  The  court  may  vacate  the  ac- 
knowledgment, at  the  instance  of  the  purchaser,  where  he  produces  the 
deed,  and  delivers  it  up  to  be  cancelled.  Chadwick  v.  Patterson,  2  Phila. 
27s ;  Handley  v.  Coyle,  5  Luz.  L.  R.  69 ;  Shakespear  v.  Fisher,  33  L.  I. 
462. 

405  Shakespear  v.  Delany,  86  Pa.  108.  And  see  Jackson  v.  Morter, 
82  Pa.  291 ;  Connelly  v.  Philadelphia,  86  Pa.  1 10.    But  if  the  deed  have 
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271.  Grounds  for  setting  it  aside. 

In  describing  the  sheriff's  duties  in  regard  to  the  conduct  of 
the  sale  we  have  already  enumerated  many  of  the  grounds 
upon  which  the  court  will  interfere  to  set  the  sale  aside.  For 
the  defects  in  description,  discrepancies  between  the  handbills 
and  advertisements,  insufficiency  of  notice,  irregularities  in  the 
time,  manner  or  conditions  of  the  sale,  misconduct  on  the  part 
of  the  purchaser,  and  illegal  agreements  between  bidders  which 
may  constitute  a  good  ground  for  setting  aside  the  sale,  reference 
is  made  to  the  preceding  pages.  On  a  rule  to  set  aside  a  sheriff's 
sale  for  irregularity  in  posting  bills,  etc.,  the  court  requires  the 
deposition  of  the  sherifif's  bill  poster  to  be  taken,  not  as  con- 
clusive, but  as  a  necessary  part  of  the  testimony  in  the  cause.*"' 

272.  Inadequacy  of  price. 

Mere  inadequacy  of  price  is  not  sufficient  ground  for  setting 
aside  a  sheriff's  sale  of  land,*""  unless  so  glaring  as  to  authorize 
a  presumption  of  fraud;*"'  and  even  where  security  was  offered, 
that  the  property,  if  again  set  up  for  sale,  should  bring  a  large 
advance,  the  court  declared  that  they  had  no  power  to  open  the 
biddings,  and  refused  to  set  aside  the  sale.*"'  Where,  however, 
there  is  an  appearance  of  fraud,  the  inadequacy  of  price,  though 
not  conclusive  in  itself,  affords  an  argument  in  favor  of  setting 
aside  the  sale,  which  is  of  great  weight  against  a  purchaser  to 
whom  the  fraud  is  imputed  ;*^"  and  where  the  inadequacy  is  very 

been   delivered,   the   remedy  of  any  other  party  is  in   equity.     Carr  v. 
O'Neill,  I  W.  N.  C.  41 ;  Fahinger  v.  Fahinger,  36  L.  I.  S. 

406  I  W.  N.  C.  18. 

407  Felton  V.  Felton,  175  Pa.  44;  Media  Title  &  Trust  Co.  v.  Kelly, 
185  Pa.  131;  Hollister  v.  Vanderlin,  165  Pa.  248;  Cake  v.  Cake,  156  Pa. 
47;  Yost  V.  Coyle,  236  Pa.  458;  Weaver  v.  Lyon,  3  At.  839;  Eberly  v. 
Billingfelt,  27  C.  C.  258;  Eberly  v.  Sensing,  19  Lane.  L.  R.  33;  Esrey  v. 
Gray,  2  Del.  135;  Union  Bank  v.  Bertolet,  i  Wood.  88;  Excelsior  Sav. 
Fund  V.  Cochran,  10  Del.  10;  Carson  v.  Ambrose,  183  Pa.  88;  Stroup  v. 
Raymond,  183  Pa.  278. 

408  Dickey's  Case  Journ.  Jur.  89;  Carsons*  Sale,  6  W.  147;  Gorrechts 
V.  Diffenbach,  2  Lane.  Bar,  No.  39. 

409  Dickey's  Case,  Journ.  Jur.  8g.  A  sale  under  a  mortgage  was  set 
aside,  at  the  instance  of  a  second  mortgagee,  for  inadequacy  of  price,  on 
his  entering  security  to  bid  a  large  advance  on  a  resale.  Percival  v. 
Bryant,  4  Clark  161. 

410  Weitzell  v.  Fry,  4  Dall.  218;  Tripp  v.  Silkman,  29  !<•  I.  29;  Car- 
son's Sale,  6  W.  140;  Swires  v.  Brotherline,  41  Pa.  135, 
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gross,  the  court  will  take  advantage  of  an  irregularity  in  the 
proceedings,  however  slight.*"  Thus,  a  deviation  from  the  es- 
tablished order  of  selling,*^^  or  an  omission  of  the  right  to  an 
alley-way,*"  and  other  matters  of  misdescription,  coupled  with 
inadequacy  of  price,*"  have  been  held  sufficient  grounds  for  set- 
ting aside  the  sale.  And  if  mortgaged  property  has  been  incor- 
rectly described  in  the  advertisement,  though  corrected  before 
the  sale,  if  sold  at  an  inadequate  price,  the  sale  will  be  set 
aside;*'®  but  where  the  defendant  has  furnished  to  the  sheriff 
a  description  of  his  property,  the  sale  will  not  be  set  aside,  merely 
for  inadequacy  of  price.*''  Gross  inadequacy  of  price,  if  accom- 
panied by  a  misdescription,*'*  or  any  other  matter  of  equity,  is 
ground  for  setting  aside  a  sale.*'"  But  commencing  the  sale 
earlier  than  usual,  the  change  of  hour  having  been  duly  adver- 
tised;*''" or  not  giving  the  plaintiff's  counsel  special  notice  of  the 
intended  sale,  according  to  an  alleged  practice,*^'  or  the  removal 
of  the  handbills,  which  had  been  properly  posted,  by  storm,*^* 
are  not  grounds  for  setting  aside  the  sale,  even  though  the  price 
be  inadequate. 

273.    When  security  will  be  required. 

Where  the  inadequacy  is  not  very  gross,  security  is  required 
that  a  greater  sum  will  be  offered  at  a  second  sale;  in  pi-actice, 

411  Lewis'  Petition,  I  Pitts.  537;  Fox  v.  Meyer,  i  Wood.  50.  See 
Dainty  v.  Riegel,  I  Wood.  74;  Ilgenfritz  v.  Wantz,  16  Dist.  63;  Twells 
V.  Conrad,  2  W.  N.  C.  30;  Herr  v.  Adams,  2  York  Leg.  Rec.  121;  Welles 
V.  Davis,  3  Kulp  61 ;  Ritter  v.  Getz,  161  Pa.  648 ;  Levi  v.  Greer,  236  Pa.  475. 

412  Sergeant  v.  Goslin,  i  Phila.  301. 

414  Ellis  V.  Bliem,  2  W.  N.  C.  290. 

415  Fire  Association  v.  Johns,  i  W.  N.  C.  74;  Brown  v.  Sheppard, 
Ibid.  103;  Association  v.  Adams,  Ibid.  144;  Moyer  v.  Ibbotson,  2  Ibid.  29; 
Whitaker  v.  Birkey,  Ibid.  476. 

415  Fire  Association  v.  Johns,  I  W.  N.  C.  74;  Brown  v.  Sheppard,  i 
W.  N.  C.  103;  Association  v.  Adams,  i  W.  N.  C.  144;  Moyer  v.  Ibbotson, 
2  W.  N.  C.  29;  Whitaker  v.  Birkey,  2  W.  N.  C.  476. 

416  Wells  V.  Pfeiffer,  4  Yeates  203. 

417  Timlow  V.  Heidig,  2  Leg.  Opin.  103. 

418  Fidelity  B.  &  L.  Association  of  Lebanon  v.  Uhler,  199  Pa.  417. 

419  Barnes  v.  Skiles,  30  Super.  Ct.  418;  Welles  v.  Davis,  3  Kulp  61; 
Campbell  v.  Williams,  3  Kulp  92;  Yost  v.  Coyle,  226  Pa.  458;  Twells  v. 
Conrad,  2  W.  N.  C.  30. 

420  Campbell  v.  Ruddach,  Dist.  Court,  Phila.,  23  Dec,  1848. 

421  Kern  v.  Murphy,  2  Miles  159. 

422  Norristown  Trust  Co.  v.  Haenni,  21  Montg.  138. 
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security  is  generally  required  for  an  advance  of,  at  least,  ten 
per  cent,  on  the  former  bid.  But  no  amount  of  inadequacy  is 
sufficient  reason  for  setting  aside  the  sale,  where  the  proceedings 
are  strictly  regular.*^'  Where  there  is  a  doubt  as  to  the  fact  of 
inadequacy  of  price,  the  ofifer  of  security  that  the  property  will 
bring,  at  a  second  sale,  a  certain  sum,  much  larger  than  it  brought 
before,  will  have  decisive  weight  with  the  court  in  determining 
the  question.*^*  And  if  the  price  was  inadequate  and  the  bidding 
was  going  on  at  the  time  the  property  was  struck  off,  the  sale 
will  be  set  aside.*^* 

Again,  where  a  judgment  creditor,  having  the  first  lien  binds 
in  the  property  and  receipts  to  the  sheriff  for  the  amount  of  his 
bid,  and  subsequently,  on  a  rule  to  set  aside  the  sale,  another 
party  offers  to  increase  the  bid,  the  court  may  permit  the  pur- 
chasers to  give  an  additional  credit  on  their  judgment,  equiva- 
lent to  the  advance,  and  then  discharge  the  rule  to  set  aside  the 
sale.*^« 
274.    Misdescription. 

We  have  already  seen,  that  a  misdescription  of  the  property, 
in  the  sheriff's  handbills  or  advertisements,  is  a  good  ground  for 
setting  aside  the  sale;*^'  but,  if  it  appear  that  the  defendant  ac- 
quiesced in  the  sale,  under  an  erroneous  description,  with  a 
view  to  the  property  being  bought  in  by  a  friend,  the  court  will 
not  interfere,  at  his  instance  ;*'''  nor,  where  the  defendant  him- 
self furnished  a  description  of  his  property  to  the  sheriff.^^^  The 
court,  however,  will  always  relieve  the  purchaser,  where  there 
has  been  a  misdescription  of  the  property;*'"  as,  where  the 
name  of  a  street  has  been  changed  by  law,  and  the  description 
follows  the  old  designation.*'^ 

The  application  of  the  description  in  a  levy  and  sheriff's  deed 
to  the  landlord  is  a  question  for  the  jury.*'^    What  is  included  in 

423  Union  Bank  v.  Bertelot,  i  Wood.  88. 

424  Ibid.    And  see  Percival  v.  Bryant,  4  Clark  161. 

425  Mayer  v.  Spangler,  2  York  154. 

426  Hollister  v.  Vanderlin,  165  Pa.  248. 

427  See  §256;  Carson  v.  Ambrose,  183  Pa.  88. 

428  Fisher  v.  Stokes,  Dist.  Court,  Phila.,  12  May,  1849. 

429  Timlow  V.  Heidig,  2  Leg.  Opin.  103. 

430  Twells  V.  Mulligan,  2  W.  N.  C.  67. 

431  Fry  V.  Vetterlein,  6  W.  N.  C.  83. 

432  Baker  v.  Chester  Gas  Co.,  2  Del.  269;  Wildasin  v.  Bare,  8  York 
1,  aflfd.  171  Pa.  387;  McCloskey  v.  McCloskey,  36  P.  L,.  J.  148. 
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the  description,  or  intended  to  be  passed  by  it  is  for  their  de- 
termination.*'^ 

275.  Mistake  and  surprise. 

Where  the  purchaser  has  been  seriously  misled  by  the  sheriff's 
representations  at  the  sale,  as  to  the  amount  of  liens  against  the 
property,  the  sale  will  be  set  aside  at  the  cost  of  the  purchaser.*'* 
So,  where  one  purchases  under  the  erroneous  belief  that  the  sale 
will  discharge  the  lien  of  a  mortgage,  and  the  mistake  is  dis- 
covered, before  the  deed  is  acknowledged,  the  court  can  grant 
relief  by  setting  aside  the  sale;  perhaps,  it  might  be  granted, 
even  after  the  acknowledgment  of  the  deed.*''  So,  it  seems,  a 
misapprehension  by  the  purchaser,  a  lien  creditor,  as  to  his  rights 
in  reference  to  prior  liens,  might  furnish  a  sufficient  reason  for 
the  court  to  set  the  sale  aside.*''  And  a  sale  will  be  set  aside,  for 
misdescription,  and  surprise,  resulting  from  the  withdrawal  of 
one  of  two  writs,  under  which  it  was  advertised;*'^  so,  where 
the  sheriff  has  erroneously  announced  that  the  writ  was 
"stayed";  whereas,  the  one  stayed  was  another  writ  against  the 
same  defendant.*"  And  so,  also,  where  a  purchaser  has  bid, 
under  a  misapprehension  of  his  rights,  the  sale  may  be  set  aside, 
on  terms.*'" 

276.  Misconduct. 

Where  the  plaintiff,  being  the  highest  bidder,  had  the  sale  ad- 
journed, and  then  purchased  at  a  lower  rate,  the  sale  will  be  set 
aside,  even  after  the  acknowledgment  of  the  sheriff's  deed.**^ 
And  where  the  sheriff,  in  the  early  part  of  the  day,  makes  a  sale 
under  execution,  for  a  price  approximating  the  real  value  of  the. 
property,  and  gives  notice  that  unless  the  bid  be  complied  with, 
by  a  certain  hour,  later  in  the  day,  the  property  will  be  resold ; 
and  the  purchaser,  not  complying  with  his  bid,  appears  at  the 
later  hour,  when  competing  bidders  have  dispersed,  and  buys  the 
property  for  a  nominal  price,  the  sale  will  be  set  aside,  though 

433  Stroup  V.  McCloskey,  lo  At.  421. 

434  Finley  v.  McCuUy,  2  Phila.  212. 

435  Cummings'  Appeal,  23  Pa.  509;  McEnroe  v.  McCoy,  7  C.  C.  431. 

436  Crawford  v.  Boyer,  14  Pa.  380. 

437  Sheaflfer  v.  Leippe,  6  Lane.  Bar  78. 

438  Association  v.  Campbell,  i  W.  N.  C.  81. 

439  Wait's  Estate,  3  Luz.  L-  Ob.  390;  Feury  v.  McLane,  5  Luz.  h-  R. 

257- 
441    Vanernan  v.  Cooper,  4  Clark  371. 
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such  purchaser  be  entirely  responsible  for  the  difference  between 
his  bids.**^  And  a  sale  was  set  aside,  where  the  property  was  put 
up,  at  a  very  late  hour,  after  most  of  the  bidders  had  departed."' 
Finally,  the  discretion  of  the  court  in  setting  aside  or  refusing 
to  set  aside  a  sheriff's  sale,  will  not  be  disturbed  by  the  appellate 
court  save  for  manifest  and  gross  abuse.**'* 

277.    Irregularity. 

A  sheriff's  sale,  made  on  a  legal  holiday,  will  be  set  aside.*** 
Where  the  sheriff  sells  different  parcels  or  houses  together,  as  a 
general  rule,  the  sale  will  be  set  aside,  and  the  court  will  not 
require  it  to  appear  that  the  price  was  inadequate,**'  if  made 
without  the  assent  of  the  parties;***  and  neither  a  common  dis- 
advantage or  incumbrance,  nor  a  common  privilege,  is  any  deci- 
sive reason  for  selling  them  together.**'  So,  where  several  prop- 
erties are  advertised  as  one,  though  sold  separately,  the  sale  will 
be  set  aside.***  But  where  the  sale  is  made  in  the  lump,  by 
special  agreement,  and  the  purchaser  stood  in  such  relation  to  the 
transaction  that  he  would  naturally  be  expected  to  be  alive  to  all 
the  particulars  of  the  description,  the  court  refused  to  set  aside 
the  sale  on  his  application,  made  on  the  ground  that  the  number 
of  lots  (in  a  cemetery)  was  overstated  in  the  advertisement.**' 
Where  the  sheriff  sells  a  single  property,  at  the  same  time,  under 
different  writs  against  different  defendants,  the  sale  is  irregular 
and  invalid,  and  will  be  set  aside;  it  should  be  sold  under  each 
writ  separately,  or  one  of  them  only.*'" 

Likewise  a  sale  under  a  writ,  erroneously  endorsed  "inquisi- 
tion, condemnation  and  exemption  waived,"  is  void,  and  can 
be  set  aside,  even  after  confirmation.*'^ 

Any  irregularity  in  the  process  is  ground  for  setting  aside  the 
sale,  and  the  objection  should  be  taken  in  this  way,  for  the  de- 

442  Tripp  V.  Silkman,  29  L.  I.  29. 

443  Greenwood  v.  Lehigh  Coal  Co.,  i  Clark  393. 

443a  Stroup  V.  Raymond,  183  Pa.  279;  Laird's  Appeal,  2  Super.  Ct.  300 
reviewing  cases.    Lyle  v.  Armstrong,  235  Pa.  224. 

444  Monroe  v.  Durkin,  5  Luz.  L.  R.  99. 

445  Connell  v.  Hughes,  i  Phila.  225. 

446  Tate  V.  Carberry,  i  Phila.  133. 

447  See  §259,  where  this  subject  is  fully  considered. 

448  Hoeckley  v.  Henry,  3  Phila.  34. 

449  Monument  Cemetery  Co.  v.  Potts,  i  Phila.  251. 

450  Building  Association  v.  Henry,  3  Phila.  34. 

451  Black  y-  Con  well,  6  Dist.  66, 
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feet  will  generally  be  cured,  by  suffering  the  deed  to  be  acknowl- 
edged. Thus,  the  omission  to  give  notice  of  the  inquisition;*"^ 
the  absence  of  a  regular  condemnation,  or  of  the  waiver  of  inqui- 
sition;*"^ the  absence  of  the  sci.  fa.  qu.  ex.  non,  in  cases  where 
such  writ  is  requisite;*"*  the  issuing  of  the  fi.  fa.  and  vend.  exp. 
on  the  same  day  and  to  the  same  term  ;*""  the  sale  of  land,  already 
extended,  under  an  alias  fi.  fa.,  issued  without  leave,  on  the  same 
judgment,*"^  are  all  grounds  for  setting  aside  the  sale.  But 
where  lands  were  sold  under  a  fi.  fa.,  it  is  no  ground  for  setting 
aside  the  sale,  that  the  writ  only  directed  the  sheriff  to  levy  on 
goods  and  chattels.*"' 

378.    Defect  in  title. 

It  will  not  be  set  aside,  upon  the  application  of  the  purchaser, 
for  a  defect  in  the  title,  where  there  has  been  no  fraud  in  the 
sale.*"*  Says  Justice  Paxson:  "A  man  who  buys  a  worthless 
title  at  a  sheriff's  sale  and  pays  for  it,  or  is  allowed  a  credit  on 
his  lien,  which  is  substantially  the  same  thing,  has  no  standing  to 
repudiate  the  transaction  subsequently."*"*  But  it  will  be  set 
aside,  where  the  sheriff  has  led  the  purchaser  to  believe  that  he 
was  selling  the  legal  title,  when  in  fact  the  defendant  had  but  an 
equitable  one.*'"'  It  is  no  ground  for  setting  aside  the  sale,  that 
the  purchaser  was  a  defendant,  husband  of  another  defendant, 
and  had,  in  conjunction  with  his  wife's  trustee,  executed  a  mort- 
gage of  her  separate  estate,  which,  by  the  terms  of  the  trust, 
might  have  been  executed  without  him.*^^  Nor,  where  the  sale 
was  under  a  judgment  on  the  bond  accompanying  a  mortgage  of 
the  wife's  realty,  given  by  husband  and  wife,  will  it  be  set  aside, 
on  the  ground  that  the  purchaser  supposed  he  was  buying  the 
fee,  instead  of  the  husband's  curtesy.*"^ 

452  Meanor  V.  Hamilton,  27  Pa.  137. 

453  Spragg  V.  Shriver,  25  Pa.  282. 

454  Vastine  v.  Fury,  2  S.  &  R.  430;  Hinds  v.  Scott,  11  Pa.  27. 

455  Hadden  v.  Clark,  2  Grant  107. 

456  Wilson  V.  Howser,  12  Pa.  109. 

457  Andrew  v.  Fleming,  2  Dall.  93.    Lands  are  considered  chattels  for 
the  payment  of  debts,  in  this  state.    Ibid. 

458  Juniata  Bank  v.  Brown,  s  S.  &  R.  226. 

459  Wells  V.  Van  Dyke,  106  Pa.  iii,  115.    See  §161. 

460  Auwerter  v.  Mathiot,  9  S.  &  R.  397- 

461  Kern  v.  Murphy,  2  Miles  157. 

462  Elkin  v.  Meredith,  2  Miles  167. 
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279.    Illness.    Fraud. 

Where,  in  consequence  of  the  sickness  of  the  plaintiff's  coun- 
sel, and  his  consequent  inability  to  attend  the  sale,  a  loss  accrued 
to  his  client,  the  court  said,  that  the  sale  should  be  set  aside,  upon 
a  stipulation  to  pay  the  costs  of  the  sale,  and  that  the  property 
should  bring  as  much  at  a  second  sale  as  the  affidavits  alleged  it 
ought  to  have  brought.**^  In  this  case,  the  counsel  had  sent  an 
agent  to  the  sale,  with  instructions  to  bid  up  to  a  certain  price; 
the  agent  only  knew  the  property  from  the  defendant's  name, 
which  the  sheriff  omitted  to  read,  by  which  omission  the  agent 
was  prevented  from  bidding,  and  the  property  brought  only  one- 
fifth  of  the  price  he  was  instructed  to  bid  for  it.  If  puilers  be 
employed  at  the  sale,  to  raise  the  price  against  the  real  bidders, 
it  is  a  fraud  upon  them,  and  the  sale  will  be  set  aside."*  Where 
several  parcels  of  land  were  levied  on,  and  the  sale  of  the  first 
parcel  was  sufficient  to  satisfy  all  the  liens,  the  sale  of  the  re- 
maining parcels  was  set  aside.*"'  The  discovery,  after  the  in- 
quisition, of  sufficient  personal  property  to  pay  the  debt,  is  not 
ground  for  setting  aside  the  sale.*"*  An  order  setting  aside  a 
sheriff's  sale  on  the  ground  of  fraud,  can  be  made  only  after  a 
judicial  hearing  of  the  disputed  fact  of  fraud,  either  by  the  ver- 
dict of  a  jury,  the  report  of  an  auditor  or  master,  or  by  the 
court  on  a  direct  hearing  of  testimony.*""* 

aSo.    Defaulting  purchasers.    Re-sale. 

When  the  purchaser  fails  to  comply  with  the  terms  of  his 
contract,  by  paying  the  amount  of  his  bid,  in  the  manner  stipu- 
lated in  the  conditions  of  sale,  he  is  liable  in  an  action  for  the 
amount  bid,*"'  or  the  property  may  be  sold  again,  and  the  pur- 
chaser at  the  first  sale  is  liable  for  the  loss  arising  from  the  dim- 

463  Garret  v.  Shaw,  Dist.  Court,  Phila.,  7  June,  1830. 

464  Donaldson  v.  McRoy,  i  Bro.  346;  Pennock's  Appeal,  14  Pa.  446. 
See  Miller's  Appeal,  i  W.  N.  C.  242. 

46s     Richards  v.  Brittin,  3  Clark  207;  Wallaces'  Estate,  2  Pitts.  145. 

466  Hunt  V.  McClure,  2  Yeates  387. 
466a  Tigue  V.  Banta,  176  Pjl  4I4- 

467  If  the  purchaser  give  bond  for  the  purchase  money,  the  sheriff 
may  recover  thereon  without  a  resale.  Friedly  v.  Scheetz,  9  S.  &  R- 
156.  In  an  action  for  the  purchase  money,  it  is  only  necessary  to  prove 
the  sale  and  to  produce  the  writ.  Davis  v.  Baxter,  5  W.  SIS-  And  the  de- 
fendant cannot  take  advantage  of  irregularities  in  the  execution.  Emley 
V  Drum,  36  Pa.  125. 
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unition  of  price  at  the  second  sale.*"*  But  uniess  the  bidder  be 
notoriously  insolvent,  the  sheriff  cannot,  long  before  the  return 
day,  return  that  the  purchaser  has  not  paid,  and  therefore  that 
the  property  remains  unsold  for  want  of  buyers ;  and  where  he 
does  so,  and  has  made  no  demand,  and  there  is  no  evidence  to 
justify  him  in  so  doing,  the  bidder  is  not  liable  for  a  difference 
in  price."'  The  sheriff  is  not  bound  to  give  the  first  purchaser 
notice  of  the  time  and  place  of  the  second  sale ;  it  is  sufficient,  to 
notify  him  that  unless  he  pay  the  money  the  property  will  be  sold 
again,  and  even  this  seems  not  to  be  requisite.*'"  He  may,  at  his 
own  risk,  refuse  to  give  a  deed  to  the  delinquent  purchaser,  and 
the  merits  of  the  purchaser's  case  may  be  ascertained  in  an  ac- 
tion by  him  against  the  sheriff.*'^  In  such  an  action  "taken  to  a 
sheriff's  sale  on  the  sheriff's  offering  to  acknowledge  the  deed, 
the  court  will  hear  everything  that  can  be  urged  against  the  reg- 
ularity of  the  proceedings,  and  the  conduct  of  the  sheriff,  the 
plaintiff  in  the  suit,  and  the  purchaser ;  and  receive  or  refuse  the 
acknowledgment  of  the  deed  according  to  the  proofs  made  before 
them."*'^  A  defaulting  purchaser  will  be  compelled,  by  a  sum- 
mary order,  to  return  the  writ  to  the  sheriff;  but  he  cannot 
complain  of  the  making  out  of  a  duplicate  original  upon  which  a 
return  is  made.*'* 

An  action  against  the  purchaser,  for  the  difference  between 
the  amount  of  his  bid  and  what  the  property  produced  on  a  re- 
sale, must  be  brought  in  the  name  of  the  sheriff;  it  can  be  main- 
tained by  no  other  person.*'*    In  such  action  the  purchaser  can- 

468  Negley  v.  Stewart,  10  S.  &  R.  207;  Scott  v.  Greenough,  7  S.  &  R. 
197;  Spang  V.  Schneider,  10  Pa.  ^93;  Wright's  Appeal,  25  Pa.  373;  Smith 
V.  Wilson,  152  Pa.  552;  Hughes  v.  Miller,  186  Pa.  37s;  Connell  v.  Webb. 
17s  Pa.  52. 

469  Holdship  V.  Doran,  2  P.  &  W.  18. 

470  Gaskell  v.  Morris,  7  W.  &  S.  32. 

471  Vastine  v.  Fury,  2  S.  &  R.  435.  If  the  purchaser  neglect  to  pay 
the  purchase  money  within  the  time  prescribed  by  the  terms  of  sale,  the 
sheriff  may  execute  a  deed  to  the  next  highest  bidder.  South  v.  Lavens, 
6  W.  N.  C.  528. 

472  Yeates,  J.,  Vastine  v.  Fury,  2  S.  &  R.  426,  432;  Brennan  v.  Pax- 
son,  227  Pa.  444. 

473  Hope  Building  Association  v.  Dunagan,  5  W.  N.  C.  148. 

474  Adams  v.  Adams,  4  W.  160;  Gaskell  v.  Morris,  7  W.  &  S.  32; 
Freeman  v.  Husband,  ^^  Pa.  389;  Hutchinson  v.  Allen,  i  W.  N.  C.  123; 
Smith  V.  Wilson,  152  Pa.  552. 
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not  set  up  a  defective  description  as  a  defense;*'"  nor  an  irreg- 
ularity in  the  judgment,  if  not  absolutely  void;*'*  if  he  have  bid 
under  a  misapprehension  of  his  rights,  or  the  description  in  the 
levy  be  incorrect,  he  should  apply  to  have  the  sale  set  aside.*'' 
In  such  case  the  measure  of  damagies  is  the  difference  between 
the  prices  bid  at  the  two  sales,  together  with  the  costs  of  the 
second  sale.*'*  But  where  the  property  is  resold,  without  calling 
upon  the  defaulting  purchaser  to  complete  his  contract,  he  can- 
not be  held  liable  for  a  loss  upon  the  second  sale;*'^  nor  can  he 
be  held  liable,  if  the  property  be  resold,  upon  more  onerous  con- 
ditions.**" A  fraudulent  vendee,  whose  purchase  is  set  aside  in 
equity,  is  not  entitled  to  a  return  of  the  amount  paid  to  the 
sheriff:**^  And  if  the  vendee  pay  part  of  the  purchase  money, 
and  make  default,  the  land  may  be  resold,  at  his  risk,  and  the 
sum  paid  be  distributed  among  the  lien  creditors,  unless  greater 
than  the  loss  on  a  resale.**''  Where  the  conditions  of  a  sheriff's 
sale  stipulate  that  a  designated  portion  of  the  purchase  money 
shall  be  paid  when  the  property  is  struck  down,  such  payment  is 
not  construed  as  a  penalty  for,  but  a  pledge  to  prevent,  a  failure 
to  complete  the  purchase.**^  So,  where  a  purchaser,  after  pay- 
ment of  part  of  the  purchase  money,  makes  default,  and  the 
property  is  resold,  under  another  execution,  for  a  sum  which, 
with  the  partial  payment  on  the  first  sale,  amounts  to  the  bid  at 
such  sale,  the  sum  so  paid  by  the  first  purchaser  is  distributable 
to  the  lien  creditors.*** 

475  Spang  v.  Schneider,  10  Pa.  193. 

476  Cooper  V.  Borrall,  10  Pa.  491 ;  Hower  v.  Hotipt,  i  I<eg.  Gaz.  iw. 

477  Ibid.;  Dickson  v.  McCartney,  226  Pa.  552. 

478  Gaskell  v.  Morris,  7  W.  &  S.  32 ;  Lelar  v.  Gault,  2  Phila.  78. 

479  Girard  Life  Insurance  Co.  v.  Young,  8  Phila.  16.  See  Leeds  v. 
Seery,  2  W.  N.  C.  223. 

480  Freeman  v.  Husband,  77  Pa.  389;  s.  p.  Paul  v.  Shallcross,  2  R. 
326;  Banes  v.  Gordon,  9  Pa.  426.  See  Singerly  v.  Swain,  33  Pa.  102. 
If,  on  the  purchaser's  default,  the  plaintiff  desire  an  order  imposing 
more  onerous  conditions  on  a  resale,  as  the  payment  of  more  than  $5°. 
when  the  property  is  struck  down,  ground  must  be  laid,  by  affidavit, 
showing  failure  of  compliance  with  the  terms  of  the  previous  sale,  and 
the  affiant's  belief  that  such  failure  was  by,  or  at  the  instance  of  the  de- 
fendant.   I  W.  N.  C.  18. 

481  Grim  v.  Grim,  I  W.  N.  C.  79. 

482  Wright's  Appeal,  25  Pa.  373. 

483  Forster  v.  Hayman,  26  Pa.  266. 

484  Tindle's  Appeal,  77  Pa.  201;  Dickson  v.  McCartney,  226  Pa.  552. 
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A  defaulting  bidder  is  liable  for  a  loss  occasioned  by  his 
failure  to  comply  with  the  terms  of  the  sale,  and  the  measure  of 
damages  is  the  difference  of  price  on  a  resale  fairly  conducted 
on  terms  not  less  advantageous  to  the  purchaser  than  the  first.*'* 
But  he  "is  not  liable,"  says  Chief  Justice  Sterrett,  "to  respond  in 
damages  for  loss  on  resale  of  the  property,  if  it  appears  that 
under  the  first  sale  he  would  have  acquired  a  more  valuable  title 
than  that  which  passed  to  the  purchaser  at  the  last  sale,  or  that 
the  terms  of  the  first  sale  were  more  advantageous  to  the  pur- 
chaser than  those  of  the  resale."**"  Moreover  the  sheriff  can 
maintain  such  an  action  against  the  defaulting  purchaser  after 
the  expiration  of  his  term  of  office.**** 

Again,  a  sheriff  must  act  with  a  reasonable  degree  of  prompti- 
tude against  the  defaulting  purchaser.  He  cannot  do  so  after  he 
has  made  a  return  of  the  writ  and  has  sold  the  property  to  an- 
other purchaser  under  another  judgment  and  distributed  the 
money.**"  But  if  he  allows  the  return  day  of  the  writ  to  pass 
without  offering  the  property  for  resale,  he  is  liable  to  another 
execution  creditor  who  is  injured  by  his  neglect.**'*  Nor  is  he 
relieved  by  the  creditor's  consent  to  the  continued  possession  by 
the  purchasers  for  a  limited  period  for  the  purpose  of  obtaining 
the  money  with  which  to  pay  the  sheriff  .**"•' 

Nonpayment  of  the  highest  bid  at  a  sheriff's  sale  necessitates 
a  resale;  the  second  highest  bidder  cannot  be  accepted.  If  the 
defendant  in  execution  or  the  owner  of  the  property  cried  at 
sheriff's  sale  becomes  the  highest  and  best  bidder,  and  then  fails 
to  complete  his  bid  by  the  payment  of  the  balance  of  the  purchase 
money,  the  sheriff  must  make  return.  "Terms  of  the  sale  not 
complied  with,"  and  an  alias  execution  must  issue ;  the  next  high- 
est bidder  cannot  become  the  sheriff's  vendee  under  the  writ.**' 
Again,  when  a  sale  to  a  first  lien  creditor  is  set  aside  a  bond 
will  be  required  that  on  a  resale  the  first  lien  creditor  will  be 
paid.**" 

48s    Pepper  v.  Deakyne,  212  Pa.  181. 

486  Hare  v.  Bedell,  98  Pa.  485 ;  Freeman  v.  Husband,  ^^  Pa.  389. 
486a  Dickson  v.  McCartney,  226  Pa.  552. 

487  Connell  v.  Shryock,  167  Pa.  483. 

487a  Commonwealth  v.  Comrey,  174  Pa.  355. 
487b  Ibid. 

488  Kunkel  v.  Eby,  7  Dist.  672. 

489  Guarantee  Co.  v.  Klein,  9  Kulp  499. 
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281.  Return  of  writ. 

The  officer  making  sale  of  any  real  estate  under  execution  must 
make  return  thereof,  indorsed  or  annexed  to  such  writ.*'"  But 
an  omission  to  return  the  writ  does  not  invalidate  the  sale;  it  is 
cured  by  the  acknowledgment  of  the  deed,  reciting  that  the  sale 
was  made  under  the  venditioni,*"^  even  where  it  was  not  returned 
until  several  years  after  the  acknowledgment,  and  after  the  sher- 
iff had  gone  out  of  office.*"^  A  return  of  "money  made,"  dis- 
charges the  defendant,  and  fixes  the  right  of  the  plaintiff,  and  the 
liability  of  the  sheriff,  in  the  same  manner  as  such  return  to  a  fi. 
f^  493  \Yhen  the  officer  cannot  sell  he  must  make  return  that  he 
exposed  the  premises  to  sale,  and  that  the  same  remained  in  his 
hands  unsold,  for  want  of  buyers;  such  return  does  not  render 
him  liable  to  answer  the  debt  or  damages  mentioned  in  the  writ.*'* 
If  the  purchaser  make  default,  he  must  return  a  sale  for  so  much, 
and  that  the  terms  of  sale  have  not  been  complied  with,  where- 
fore the  property  remains  in  his  hands  unsold  ;*°°  and  if  the  de- 
faulting purchaser  have  paid  part  of  the  purchase  money,  that 
fact  should  be  stated  in  the  return.*'"  But,  notwithstanding  a 
return  of  a  default,  and  a  sale  to  the  plaintiff  on  a  second  writ, 
the  court  may  direct  the  sheriff  to  amend  his  return  to  the  first 
writ,  and  confirm  the  first  sale.*"' 

282.  Amendment  of  return. 

Defective  or  informal  returns  to  any  execution  upon  which  a 
sale  has  been  effected,  may  be  amended,  on  the  application  of  the 
purchaser,  or  other  person  interested  in  the  sale,  made  by  bill 
or  petition  to  the  court  which  issued  the  writ,  setting  forth  the 
facts,  and  upon  notice  given,  in  a  manner  directed  by  the  court, 
to  the  purchaser  or  defendant,  their  heirs,  executors,  administra- 

490  Act  16  June,  1836,  §94,  P.  L.  778,  2  Purd.  §160,  p.  1584. 

491  Gibson  V.  Winslow,  38  Pa.  49. 

492  SmuU  V.  Mickley,  I  R.  95;  Hinds  v.  Scott,  11  Pa.  26. 

493  Boas  V.  Updegrove,  5  Pa.  516. 

494  Act  of  1836,  §64,  2  Purd.  §122,  p.  1571.  Upon  such  return  the 
plaintiff  may  sue  out  an  alias  or  pluries  writ.    Ibid. 

495  Zantzinger  v.  Pole,  i  Dall.  419;  Gaskell  v.  Morris,  7  W.  &  S.  32. 

496  Wright's  Appeal,  25  Pa.  373. 

497  Vastine  v.  Fury,  2  S.  &  R.  426.  If  the  sheriff  return  that  the 
purchaser  has  made  default,  the  subsequent  acknowledgment  of  a  deed 
to  him  is  equivalent  to  leave  to  amend  the  return.  Foster  v.  Gray,  22 
Pa.  9- 
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tors  or  devisees,  and  to  all  other  persons  interested,  to  appear  in 
court  on  a  day  certain,  to  be  fixed  by  the  court,  and  answer  such 
bill  or  petition ;  on  the  hearing,  the  court  has  power  to  ^examine 
into  the  facts,  and  make  such  order  and  decree  as  justice  and 
equity  may  require,  either  by  dismissing  the  application,  or  by 
correcting  and  amending  the  return,  and  directing  the  sheriff  for 
the  time  being  to  execute  a  deed  to  the  purchaser,  or  to  such  other 
person,  for  the  use  of  those  entitled  thereto,  upon  such  terms  and 
conditions  as  the  court  may  determine,  and  justice  and  equity 
require;  which  deed,  thus  executed,  and  acknowledged  in  the 
ordinary  manner,  is  as  effectual  in  law,  as  if  the  proper  return 
had  been  made,  and  the  title  completed,  according  to  law.''**  As 
the  sheriff  has  no  standing  as  a  petitioner  unless  having  an  in- 
terest in  the  amendment,  he  certainly  has  none  when  out  of  office, 
and  a  change  or  amendment  has  been  made  in  the  return  by  agree- 
ment of  all  the  interested  parties.*"*'' 

If  an  attorney  should  swear  to  the  exceptions  to  a  sheriff's  sale 
he  should  explain  why  the  party  himself  did  not  swear  to  them.*^" 

XIII.    Of  Sheriff's  Deeds. 

283.    What  passes  by  his  deed.(o) 

Where  the  sheriff  or  other  officer  has  made  sale  of  real  estate 
under  execution,  it  is  his  duty  to  return  the  same,  indorsed  or  an- 
nexed to  the  writ,  and  to  give  the  buyer  a  deed  for  what  is  sold, 
duly  executed,  and  acknowledged  in  court.^""  But  a  deed  is  un- 
necessary to  pass  a  leasehold  interest;  the  return  is  evidence  of 
title. '"^  The  deed  should  describe  the  land  with  reasonable  cer- 
tainty; but  the  quantity  of  land  which  passes  by  it,  is  to  be  ascer- 
tained by  the  extent  of  the  levy ;  and  in  case  of  uncertainty,  from 
the  generality  of  the  description,  it  is  a  question  for  the  jury.^"^ 
A  levy  and  deed,  describing  the  land  as  "a  tract  of  land  in  the 

o  8  Vale  23498. 

498  Act  21  April,  1846,  P.  L.  430,  2  Purd.  §171,  p.  1587.  Extended  to 
sales  of  personal  property  in  Carbon  county,  by  act  i  March,  1861,  P.  L. 
83,  2  Purd.  note  (h)  1587.  And  see  act  26th  February,  1872,  P.  1,.  155, 
curing  certain  defects  in  sheriff's  deeds,  in  Washington  county,  2  Purd. 
note  (1)   1587. 

498a  Lowenstein  v.  Krell,  162  Pa.  267. 

499  Wilbur  Fruit  Co.  v.  AUom,  5  North.  357. 

SCO    Act  16  June,  1836,  §94,  P.  L.  778,  2  Purd.  §160,  p.  1584. 

501  Sowers  V.  Vie,  14  Pa.  99;  Williams  v.  Downing,  18  Pa.  60. 

502  Hoffman  v.  Danner,  14  Pa.  25.  , 
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name  of  A.  (the  warrantee),  containing  three  hundred  acres, 
more  or  less,"  is  sufficiently  certain,  in  the  absence  of  extrinsic 
proof  f°^  and  where  a  levy  and  sale  is  made  of  a  tract  of  land, 
without  any  particular  description,  the  deed  will  pass  a  small 
piece  of  land,  used  in  connection  with  the  tract,  for  the  purpose 
of  overflowing,  by  the  erection  of  a  dam.°°*  So,  a  sheriff's  sale 
and  deed  for  property  levied  upon  as  "the  buildings,  furnaces 
and  other  improvements,  known  as  the  Shawnee  Iron  Works,'' 
passes  the  right  to  a  railroad  across  the  lands  of  other  persons, 
used  in  connection  with  the  furnaces;  though  the  word  "appur- 
tenances" be  omitted  in  the  levy.°°°  And  if  the  sheriff  levy  on  a 
rent  charge,  but  advertise,  sell  and  convey  the  lot  out  of  which 
it  issues,  the  rent  charge  passes ;  the  levy  controls  the  subsequent 
proceedings.'""  If,  however,  the  fi.  fa.  and  venditioni  be  lost, 
the  premises  must  be  identified  by  other, evidence  than  the  deed; 
the  levy  and  inquisition  are  not  acts  of  record.'"'  The  defend- 
ant's title  is  not  divested  until  the  acknowledgment  of  the  deed  f' 
but,  as  against  an  intermediate  purchaser,  under  another  execu- 
tion, the  deed  relates  back  to  the  day  of  sale,  if  there  be  no  such 
delay  as  to  raise  the  presumption  that  the  sale  had  been  set 
aside.'"" 

The  strong  presumption  is  that  a  sheriff's  deed  is  an  absolute 
conveyance  of  the  defendant's  interest;  but  it  may  be  shown  by 
clear  testimony  to  be  a  mortgage.'^"  A  bill  in  equity  to  compel 
a  sheriff  to  execute  a  deed  to  a  different  person  than  the  one 
named  in  his  return  cannot  be  enforced.'^^  And  a  sheriff's  deed 
purporting  to  convey  different  property-  from  that  to  be  sold 

503  Hyskill  V.  Givin,  7  S.  &  R.  369. 

504  Buckholder  v.  Sigler,  7  W.  &  S.  154. 

505  Wright  V.  Chestnut  Hill  Iron  Ore  Co.,  45  Pa.  475.  A  sheriff's 
deed  aflfects  a  transfer  of  an  appurtenant  easement  even  though  it  is  not 
expressly  mentioned.  Richmond  v.  Bennett,  205  Pa.  470.  "Precision  of 
description  is  never  expected  in  a  sheriff's  deed,  and  it  is  always  con- 
strued with  great  liberality."  Kieffer  v.  Imhoff,  26  Pa.  438.  See  also 
Middleton  v.  Middleton,  106  Pa.  252;  Overdeer  v.  Updegraff,  69  Pa.  no; 
Zell  v.  Universalist  Society,  119  Pa.  390;  Geible  v.  Smith,  146  Pa.  276. 

506  Streeper  v.  Fisher,  i  R.  ISS-    And  see  Arnold  v.  Gorr,  i  R.  223. 

507  Buehler  v.  Rogers,  68  Pa.  9. 

508  Storch  v.  Carr,  28  Pa.  135. 

509  Hoyt  V.  Koons,  19  Pa.  277. 
SID    Saunders  v.  Gould,  134  Pa.  445. 
SI  I     Garner's  Appeal,  i  Walk.  438. 
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by  the  writ  recited  therein,  conveys  no  property.""  The  rules 
of  construction  applicable  to  deeds  inter  partes  apply  also  to 
sheriff's  deeds.^^^ 

284.    Kecitals. 

The  purchaser  may  have  the  judgment,  the  executions  and  the 
returns  made  thereto,  recited  fully  and  at  large  in  the  deed,  and 
if  the  prothonotary,  by  order  of  the  court,  certify,  under  the 
seal  of  the  court,  that  the  record  is  recited  in  such  deed  truly, 
fully  and  entire,  as  the  same  remains  in  his  office,  the  deed  will  be 
as  good  evidence,  in  a  suit  wherein  the  land  is  in  controversy,  as 
the  original  records  would  be,  if  produced  and  offered  in  evi- 
dence."^* An  omission  to  return  the  writ  will  not  invalidate  the 
sale,  but  may  be  supplied  by  the  recitals  in  the  deed."^"  The  re- 
cital in  a  sheriff's  deed  that  the  sale  was  made  by  a  former  sher- 
iff, is  not  conclusive  evidence  of  the  fact,  but  the  party  claiming 
under  it  may  show  aliunde,  that  it  was,  in  fact,  made  by  the 
same  sheriff  who  made  the  deed;"^^  and  a  recital  that  the  sale 
was  made  on  a  certain  day,  does  not  estop  the  grantee  from 
showing  that  it  was  made  on  another  day."^^  But,  unless  the 
record  be  recited  in  extenso,  under  the  statute,  a  recital  is  no 
evidence  of  the  sheriff's  power  to  sell;"^*  and  this  is  seldom  or 
never  done,  in  Philadelphia;  in  such  case  the  judgment  and  exe- 
cution must  be  produced."^'  A  misrecital  of  the  writ  is  open  to 
correction."^" 

?0RM  OF  sheriff's  deed  under  ACT  OF  I905. 

Know  all  men  by  these  presents,  That  I,  ,  sheriff  (or 

coroner)  of  the  county  of  ,  in  the  state  of  Pennsylvania, 

for  and  in  consideration  of  the  sum  of  dollars,  to  me  in 

hand  paid,  do  hereby  grant  and  convey  to  (here  describe  the 
grantee  or  grantees,  and  the  property  conveyed,  with  the  recital 
of  title  if  desired),  the  same  having  been  sold  by  me  to  the  said 

512  Vansant  v.  Hartman,  11  Dist.  2. 

513  Middleton  v.  Middleton,  106  Pa.  252. 

514  Act  of  1836,  §95,  2  Purd.  §161,  p.  1585. 

515  Gibson  v.  Winslow,  38  Pa.  49. 

516  Leshey  v.  Gardner,  3  W.  &  S.  3I4- 

517  Hall  v.  Benner,  i  P.  &  W.  402. 

518  Wilson  V.  McVeagh,  4  Yeates  86. 

519  Ibid.;  Weyand  v.  Tipton,  S  S.  &  R.  332;  Hampton  v.  Specknagle, 
9  S.  &  R.  212. 

520  Hinds  V.  gcott,  11  Pa.  ig. 
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grantee  ,  on  the  day  of  ,  Anno  Domini 

one  thousand  nine  hundred  after  due  advertisement 

according  to  law,  under  and  by  virtue  of  a  writ  (here  name  the 
writ),  issued  on  the  day  of  ,  Anno  Domini 

out  of  the  (here  name  the  court)  as  of  term,  one  thousand 

nine  hundred  ,  number  ,  at  the  suit  of  (here  name 

the  plaintiff  or  plaintiffs)  against  (here  name  the  defendant  or 
defendants,  and  terre  tenant  or  terre  tenants  if  any). 

In  witness  whereof,  I  have  hereunto  affixed  my  signature,  this 
day  of  ,  Anno  Domini 

Commonwealth  of  Pennsylvania,  ss.: 

Before  the  undersigned,  (prothonotary  or  clerk,  or  deputy, 
as  the  case  may  be)  of  the  (here  name  the  court),  personally 
appeared  ,  sheriff  (or  coroner)  of  county  afore- 

said, and  in  due  form  of  law  declared  that  the  facts  set  forth 
in  the  foregoing  deed  are  true,  and  that  he  acknowledged  the 
same  in  order  that  said  deed  might  be  recorded. 

Witness  my  hand  and  the  seal  of  the  said  court,  this 
day  of  ,  Anno  Domini 

285.    Effect  as  evidence. 

The  possession  of  the  deed  is  prima  facie  evidence  of  the  de- 
livery, and  of  the  payment  of  the  purchase  money,  without  a 
receipt  at  the  foot  of  it;  the  acknowledgment  of  the  receipt  in 
the  body  of  the  deed,  is  sufficient;  besides,  by  making  a  deed, 
the  sheriff  fixes  himself  for  the  price  bid,  to  the  creditor  and  the 
owner.^^^  And  a  sheriff's  deed,  defectively  acknowledged,  is  evi- 
dence to  show  that  a  party  holding  under  it  is  not  a  mere  in- 
truder, but  is  in  under  color  of  title. °"  Where  the  vend,  exp. 
has  been  lost,  but  there  is  evidence  from  the  docket  entries  and 
aliunde,  that  several  lots,  as  numbered  on  a  plan,  were  sold  under 
it,  the  deed  may  be  used  as  evidence  to  identify  the  lots  sold  to 
particular  individuals. °^'  It  seems,  if  the  deed  be  lost,  the  court, 
on  application,  accompanied  by  affidavits,  may  direct  the  sheriff 
to  execute  another  deed ;  and,  after  showing  a  sale,  and  the  rec- 
ord of  acknowledgment,  the  petition  of  an  attorney  of  the  pur- 
chaser, praying  that  a  new  deed  might  be  acknowledged,  together 

521  Ibid. ;  Foster  v.  Gray,  22  Pa.  9. 

522  Wilson  V.  Howser,  12  Pa.  log. 

523  Woods  V.  Halsey,  9  Pa.  144. 
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with  his  affidavit  of  the  loss  of  the  former  deed,  may  be  given  in 
evidence,  to  show  the  existence  and  loss  of  the  deed.'^* 

A  sheriff's  deed,  duly  acknowledged,  though  not  delivered,  is 
admissible  in  evidence  in  an  ejectment  suit  to  show  title  in 
the  grantee."^'  But  the  recording  of  such  a  deed  by  the  pro- 
thonotary  is  not  intended  to  make  the  record  notice  to  pur- 
chasers,^^^  nor  is  such  a  deed  within  the  purview  of  the  record- 
ing act  of  1878.'''^  A  sheriff's  deed,  accompanied  by  long  pos- 
session, may  be  admitted  in  evidence  without  producing  the  rec- 
ord.=^' 

286.    Recording. 

After  the  delivery  of  the  deed  by  the  prothonotary  or  clerk, 
who  has  acknowledged  and  retained  it  for  a  while,  as  will  be  fur- 
ther explained,  to  the  sheriff  or  coroner,  he  shall  forthwith  cause 
it  to  be  registered  in  the  proper  office,  if  registry  be  required,  and 
recorded  in  the  office  for  the  recording  of  deeds  tor  the  county. 
"Such  deeds  need  not  be  recorded,  in  whole  or  in  part,  in  the  of- 
fice of  said  court ;  nor  recorded,  in  whole  or  in  part,  in  the  office 
of  said  prothonotary  or  clerk;  but  the  recorder  of  deeds  shall 
immediately  give  to  the  said  prothonotary  or  clerk  a  certificate 
stating  the  place  of  record  thereof,  and  the  latter  shall  note  the 
same  on  the  docket  of  the  particular  case."°^°  If  a  new  county 
is  erected,  and  a  sheriff's  sale  is  made  in  the  old  county,  of  land 
situate  in  the  new  county,  the  deed  should  be  entered  in  the 
docket  of  the  latter  county,  within  thirty  days  after  the  acknowl- 
edgment thereof,  it  was  held,  that  the  object  of  this  provision 
being  to  give  notice  to  purchasers,  no  one  but  a  bona  fide  pur- 
chaser, before  the  actual  entry  of  the  deed,  could  take  advantage 
of  the  omission  to  have  it  entered  within  thirty  days.^^"  If  the 
deed  remain  in  the  possession  of  the  prothonotary,  at  the  expira- 
tion of  his  term  of  office,  he  is  required  by  statute,^"  to  deposit 

524  Gray  v.  Coulter,  4  Pa.  192. 

525  Cock  V.  Thornton,  108  Pa.  637. 

526  Mutual  B.  &  L,.  Association  Case,  19  C.  C.  504. 

527  May  25,  P.  L.  SI,  I  Purd.  §132,  p.  1175;  Foulke  v.  Millard,  13  W. 
N.  C.  95. 

528  Burke  v.  Ryan,  i  Dall.  94. 

529  Act  April  22,  190S,  P.  L.  265,  5  Purd.  §§4,  S,  p.  5332. 

530  Graham  v.  Smith,  25  Pa.  323. 

531  Act  15  March,  1862,  P.  L.  125,  2  Purd.  §174,  p.  1588,  and  act  24 
May,  1893,  P.  L.  127,  2  Purd.  §175,  p.  1588. 
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the  same  in  the  custody  of  his  successor,  to  be  delivered  to  the 
purchaser,  upon  payment  of  the  recording  fees."'*  The  registry 
in  the  prothonotary's  office  is  original  evidence.^'' 

As  we  have  seen  the  court  has  no  power,  on  a  rule  to  show 
cause,  to  set  aside  a  sale  and  compel  the  purchaser  to  deliver  up 
his  deed  for  cancellation.  He  has  a  good  title  until  it  is  proved 
that  he  procured  it  by  a  fraud  on  the  defendant  in  the  execution. 
How  is  this  to  be  determined?  Justice  Paxson  has  thus  answer- 
ed :  "There  are,  two  remedies.  One  is  by  action  of  ejectment  at 
the  suit  of  the  injured  party,  wherein  if  he  can  establish  the 
fraud  to  the  satisfaction  of  a  jury,  the  sheriff's  deed  goes  for 
nothing,  and  he  can  recover  the  possession  of  the  premises.  The 
other  remedy  is  by  a  bill  in  equity,  where  the  judge  sitting  as  a 
chancellor,  aided  by  a  master,  and  if  necessary  by  a  jury,  has  the 
case  before  him  upon  bill,  answer  and  proofs,  and,  may,  if  the 
facts  justify  it,  declare  the  deed  void  and  order  it  to  be  delivered 
up  to  be  cancelled."®" 

287.    Acknowledgment  and  its  effect.(p) 

The  act  of  1905°'"  prescribes  that  the  sheriff  or  coroner,  after 
settlement  with  the  purchaser  for  the  purchase  price  of  the  land, 
the  charge  for  acknowledgment,  registering  and  recording,  shall 
acknowledge  the  deed  before  the  prothonotary  or  clerk  of  the 
court  out  of  which  the  writ  issued,  or  his  deputy,  except  in  cases 
of  testatum  writs.  No  deed,  however,  shall  be  acknowledged  be- 
fore the  return  day  of  the  writ  under  which  the  sale  was  had,  or 
pending  a  motion  to  set  aside  the  sale,  or  exceptions  made  to  its 
confirmation,  "nor  shall  a  deed  be  delivered  while  such  a  motion 
or  exceptions  are  pending,  whether  made  before  or  after  ac- 
knowledgment, and  until  the  expiration  of  such  further  time,  if 
any,  as  the  court  may  direct  by  rule,  or  special  or  standing 
order."  After  these  things  are  done,  the  prothonotary  or  clerk 
shall  deliver  the  deed  to  the  sheriff  or  coroner.  Until  the  ac- 
knowledgment has  been  made,  the  legal  title  does  not  pass;  the 

p    8  Vale  23499. 

532  It  had  been  decided  prior  to  the  act  of  1862  that  the  prothonotary 
was  not  entitled  to  a  fee  for  recording  a  sheriff's  deed.  Gault  v.  Vin- 
yard,  Dist.  Court,  Phila.,  27  Dec,  1852. 

533  Stonebreaker  v.  Short,  8  Pa.  155,  act  March  14,  1846,  P.  L.  124, 
2  Purd.  §68,  p.  1506. 

534  Evans  v.  Maury,  112  Pa.  300,  314. 

53s    April  a?,  p.  I,.  26s,  5  Purd.  §§3,  4.  P-  5332, 
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vendee  cannot  demand  the  rents,  nor  recover  the  possession.""" 
But  it  would  seem  not  to  be  indispensably  requisite  in  all  cases : 
as,  after  a  great  lapse  of  time  and  no  objection  made  by  the 
debtor;'"  generally  speaking,  however,  the  deed  is  not  complete, 
and  cannot  be  recorded  or  given  in  evidence,  until  it  is  acknowl- 
edged;"^^ and  to  give  the  purchaser  the  right  to  notify  the  tenant 
to  remove,  under  the  statute,  the  acknowledgment  is  essential.'"^ 
A  sheriff's  deed  for  leasehold  premises  need  not  be  acknowl- 
edged, nor  is  any  deed  necessary,  for  his  return  is  evidence  of 
the  sale  of  a  chattel,  whether  real  or  personal."*^ 

288.  Before  whom  this  must  be  done. 

In  the  case  of  a  testatum  writ,  the  acknowledgment  shall  be 
made  before  the  prothonotary  or  deputy  prothonotary  of  the 
court  of  common  pleas  of  the  county  where  the  land  is  situate."*^ 

Formerly  when  realty  was  sold  situated  in  another  county 
than  that  in  which  the  process  issued,  the  sheriff  could  apply 
either  to  the  court  in  the  county  where  the  process  issued,  or 
where  the  land  was  situated  to  acknowledge  the  deed.  After 
he  had  made  his  choice,  the  other  court  had  no  jurisdiction  to 
inquire  into  the  validity  of  the  sale."^^  And  when  land  was 
sold  on  a  testatum  writ  the  sheriff  could  acknowledge  the  deed 
in  the  court  of  his  own  county  before  making  return  of  the  writ 
to  the  court  out  of  which  it  was  issued."** 

289.  By  whom  made. 

In  general,  the  acknowledgment  is  to  be  made  by  the  sheriff 
who  sold  the  land.  An  ex-sheriff  may  acknowledge  a  deed  ex- 
ecuted by  him,  whilst  in  office;"*"  and  he  may  reacknowledge  a 
deed  defectively  acknowledged. "*°  But,  if  the  sheriff,  after  hav- 
ing sold  the  land,  go  out  of  office,  before  executing  and  acknowl- 
edging a  deed,  it  is  provided  by  statute,  that  the  court  in  which 

536  Bellas   V.   McCarty,    lo  W.    13;    Scheerer   v.    Stanley,   2   R.   276; 
Thomas  v.  Connell,  5  Pa.  13. 

537  Moorhead  v.  Pearce,  2  Yeates  458. 

538  Hawk  V.  Stouch,  s  S.  &  R.  161. 

539  Ibid. ;  Hall  v.  Benner,  i  P.  &  W.  402. 

541  Sowers  v.  Vie,  14  Pa.  99;  Williams  v.  Downing,  18  Pa.  60. 

542  Act  April  22,  1905,  P.  L.  265,  5  Purd.  §3,  p.  5332- 

543  Sylvester  v.  Dewitt,  31  C.  C.  225. 

544  Borlin's  Appeal,  9  W.  N.  C.  545- 

545  Woods  V.  Lane,  2  S.  &  R.  55- 

546  Adams  v.  Thomas,  6  Binn.  254. 
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the  judgment  was  obtained,  shall  have  power,  upon  the  petition 
of  the  plaintiff,  or  of  the  purchaser,  setting  forth  the  facts  of  the 
case,  by  an  order,  to  be  entered  upon  the  record,  to  direct  the 
sheriff  for  the  time  being  to  execute  a  deed  to  the  purchaser."*' 
And  it  is  thereby  the  duty  of  the  officer  to  whom  such  order  is  di- 
rected, upon  payment  of  the  purchase  money  and  costs,  to  the 
former  sheriff,  to  execute,  deliver  and  acknowledge  a  deed  to  the 
purchaser  of  the  property."*'  And  the  courts  may  exercise  the 
like  power,  in  case  of  the  defective  or  informal  execution  of  a 
sheriff's  deed  ;°*°  so,  if  the  return  to  the  writ  be  defective  or  in- 
formal, the  court  may  order  it  to  be  amended,  and  the  sheriff 
for  the  time  being  to  execute  a  deed  for  the  land."""  The  statute 
requires  the  order  to  a  sheriff  to  execute  a  deed  for  land,  sold  by 
his  predecessor,  to  be  entered  upon  the  record ;  prior  to  this  stat- 
ute, such  order  must  have  been  proved  to  have  been  made;""^ 
its  existence  could  not  be  presumed  from  the  fact  of  the  acknowl- 
edgment.""^ The  court  will  not  make  such  order,  after  a  lapse  of 
twenty  years  from  the  sale — there  being  intermediate  purchasers 
for  value,  who  had  no  notice.""' 

The  court  will  permit  the  acknowledgment  of  a  sheriff's  deed 
by  the  successor  to  the  sheriff  who  made  the  sale,""*  but  the  con- 
trary doctrine  has  also  been  distinctly  asserted."""  And  when  a 
trustee  plaintiff  in  an  execution  purchases  the  property  and  uses 
the  judgment  to  satisfy  his  bid,  but  dies  before  the  acknowledg- 
ment of  the  deed,  the  court  will  order  the  sheriff  to  acknowl- 
edge the  deed  to  a  trustee  who  is  afterward  substituted.""'  On 
an  application  for  an  order  to  execute  a  deed  for  land  sold  by  his 
predecessor,  the  court  will  not  inquire  whether  the  judgment  was 
fairly  obtained.""' 

547  Act  of  1836,  §102,  2  Purd.  §168,  p.  1586. 

548  Ibid.,  §169. 
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550  Act  21  April,  1846,  P.  L.  430,  2  Purd.  §171. 

551  Woods  V.  Lane,  2  S.  &  R.  S3- 

552  Seechrist  v.  Baskin,  7  W.  &  S.  403. 
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290.  Time  of  acknowledgment. 

As  the  sheriff  is  not  bound  to  return  the  writ,  before  the  re- 
turn day,  and  cannot  be  ruled  to  do  so,  and  as  exceptions  to  sher- 
iff's sales  cannot  be  made  before,  the  acknowledgment  cannot 
be  taken  prior  to  the  return  day;  and  a  premature  acknowledg- 
ment is  a  nullity.*^*  In  Philadelphia,  it  is  expressly  provided  by 
rule  of  court,  that  sheriff's  and  coroner's  deeds  shall  remain  in 
the  office  of  the  prothonotary  undelivered  for  one  week  after  ac- 
knowledgment, and  until  after  all  proceedings  to  set  aside  the  sale 
and  all  exceptions  to  its  confirmation,  if  any,  shall  have  been  fi- 
nally disposed  of,  and  shall  then  be  delivered  to  the  sheriff  or 
coroner  for  recording.^^' 

291.  Former  method  of  acknowledgment. 

Formerly  an  acknowledgment  was  made  on  public  proclama- 
tion in  open  court,^®"  at  a  time  appointed  by  the  court  for  the 
purpose,  or  notice  was  previously  affixed  in  the  office  of  the 
prothonotary,  specifying  the  names  of  the  parties  and  of  the  pur- 
chaser, and  the  time  at  which  the  acknowledgment  was  intended 
to  be  made,  at  least  one  week  after  the  return  day  of  the  execu- 
tion. In  case  of  acknowledgment  made  in  another  court  than  the 
one  from  which  the  execution  issued,  the  statute  required  that 
notice  must  appear  to  have  been  given  to  the  parties  in  the  exe- 
cution, in  the  manner  provided  for  the  service  of  the  summons  in 
personal  actions.°°^  The  act  of  1905,  in  harmony  with  the 
swifter  and  less  formal  way  of  doing  things,  has  prescribed  a 
simpler  mode  of  procedure.  Doubtless  the  rule  still  prevails  that 
a  party  to  a  sale  who  confirms  it  by  taking  his  share  of  the  pro- 
ceeds out  of  court,  cannot  allege  that  the  deed  was  defectively 
acknowledged  and  therefore  is  inoperative.''^^ 

292.  How  proved. 

The  act  of  1905  prescribes  that  "the  recorder  of  deeds  shall 
index  such  deeds  in  the  grantee  index,  in  the  name  of  the  grantee 

558  Murphy  v.  McCleary,  3  Yeates  405 ;  Glancey  v.  Jones,  4  Yeates 
212. 

559  Rule  No.  162. 

560  Woods  V.  Lane,  2  S.  &  R.  SS ;  Bellas  v.  McCarty,  10  W.  13 ;  Pat- 
terson V.  Stewart,  10  W.  472;  Robb  v.  Ankeny,  4  W.  &  S.  129. 
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562  Stroble  V.  Smith,  8  W.  280;  St.  Bartholomew's  Church  v.  Wood, 
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or  grantees  therein,  and  in  the  grantor  index,  in  the  name  of  the 
defendant  or  defendants,  and  in  the  name  of  the  terre-tenant  or 
terre-tenants;  and  the  record  thereof  or  a  duly  certified  copy  of 
such  record,  shall  be  evidence  in  all  cases  where  the  original 
deeds  would  be  evidence."^^^ 

293.    Effect  of  acknowledgment. 

Generally  speaking,  the  deed  is  not  complete,  and  cannot  be 
recorded  or  given  in  evidence,  until  it  is  acknowledged  ;^°*  and  to 
give  the  purchaser  the  right  to  notify  the  tenant  to  remove,  under 
the  statute,  or  to  grant  a  lease,  the  acknowledgment  is  essentiaP"^ 
and  an  acknowledgment  is  necessary  to  enable  the  purchaser  to 
maintain  ejectment.^"''  But,  when  acknowledged,  it  relates  back 
to  the  time  of  its  execution,  and  the  legal  title  vests  in  the  grantee 
from  that  time,  and  the  equitable  title  from  the  time  of  sale,  if 
he  paid  his  money  according  to  the  terms  of  sale.^°^  By  the  pur- 
chase, the  sheriff's  vendee  acquires  an  interest  in  the  land,  al- 
though the  deed  may  not  have  been  acknowledged,  which  de- 
scends to  his  heirs,  and  may  be  bound  by  a  judgment  or  taken  in 
execution.^"''  The  acknowledgment  and  registry  of  the  deed  in 
the  prothonotary's  office,  are  equivalent  to  recording  it  in  the 
office  of  the-  recorder  of  deeds,  as  notice  to  a  subsequent  pur- 
chaser from  the  defendant  in  the  execution.^^^  The  acknowledg- 
ment is  not  conclusive  evidence  of  delivery,  but  in  connection 
with  the  fact  of  possession  by  the  vendee,  it  is  strong  proof  of 

Acknowledgment  of  a  sheriff's  deed  without  delivery  does  not 
vest  title  in  the  purchaser,^'^"  but  when  acknowledged  it  is  a  pana- 
cea for  irregularities  in  the  proceedings,  in  the  description  and  in 
all  defects  of  form.°'^    Indeed,  the  acknowledgment  of  a  sher- 

563  §6,  P.  L.  26s,  2  Purd.  §6,  p.  5333. 
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572a  Hughes  V.  Miller,  186  Pa.  375. 

573  Critchlow  V.  Critchlow,  35  P.  h-  J.  306;  Sipp  v.  North  America 
Ins.  Co.,  8  Dist.  286;  Steele  v.  Hull,  95  Pa.  497;  Benninghoff  v.  Stephen- 
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iff's  deed  is  a  judicial  act,  and  concludes  all  irregularities  how- 
ever gross  in  the  process  and  sale.^^*  Nor  can  the  title  acquired 
by  the  purchaser  be  questioned  in  any  collateral  action  except 
for  the  absence  of  authority  or  the  presence  of  fraud  in  the 
sale.^'^ 

a.    What  defects  are  cured. 

The  most  important  effect  of  the  acknowledgment  is  to  cure 
all  defects  of  the  process  or  its  execution,  which  the  court  has 
power  to  act  upon;^^** — all  mere  irregularities,  however  gross,^^^ 
such  as  the  want  of  an  appraisement;^'^  or  erroneous  action  on 
the  part  of  the  jury;^'"  or  omission  to  give  notice  of  the  inquisi- 
tion;°'"  or  that  the  last  inquisition  was  held  by  the  successor  in 
office  of  the  sheriff  who  held  the  first,  or  that  the  second  inqui- 
sition was  held  after  the  return  of  the  fi.  fa.  f^^  or  the  issuing  of 
the  fi.  fa.  and  vend.  exp.  on  the  same  day  and  to  the  same  term  f^^ 
or  that  the  return  to  the  fi.  fa.  did  not  show  that  the  defendant 
had  no  personal  estate  ;°*^  or  the  absence  of  a  sci.  fa.  quare  ex 
non;^^*  or  misdescription  of  the  property  in  the  advertisements 
and  inadequacy  of  price.^*^  So,  where  the  deed  recited  the  sale 
to  have  been  made  under  a  vend,  exp.,  the  acknowledgment  cures 
the  omission  to  return  the  vend.  exp.  f'^  so,  where  land  extended 
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under  a  fi.  fa.  is  sold  under  an  alias  fi.  fa.,  issued,  without  leave, 
on  the  same  judgment,  the  acknowledgment  cures  the  irregular- 
jjy.687  gQ^  |.jjg  acknowledgment  cures  an  omission,  in  proceedings 
to  sell  land  lying  in  two  counties,  to  file  the  docket  entry  and  pro- 
ceedings, and  to  enter  a  copy  of  the  proceedings  subsequent  to  the 
inquisition  in  the  adjoining  county.^^*  And  after  seventeen  years 
from  the  acknowledgment,  the  court  will  presume  that  the  certifi- 
cate of  a  justice,  that  execution  had  been  issued  before  him  and 
returned  "nulla  bona,"  was  produced  to  the  prothonotary, 
before  he  issued  a  fi.  fa.  on  the  transcript,  although  such 
certificate  be  neither  on  file  nor  noted  on  the  docket,  nor  proved 
to  have  ever  been  in  existence.^'^  Upon  the  trial  of  an  ejectment 
by  the  sheriff's  vendee,  the  court  will  not  inquire  into  the  form- 
ality of  the  proceedings  on  which  the  sale  was  founded  f'"  if  the 
sheriff  has  behaved  improperly,  the  remedy  of  the  party  injured, 
after  the  acknowledgment,  is  confined  to  the  sheriff.'®^ 

b.    What  inquiry  may  still  be  made  into  its  legality. 

By  returning  the  sale  and  acknowledging  the  deed,  the  sheriff 
becomes  fixed  for  the  amount  bid,  and  the  title  to  the  land  is 
vested  in  the  purchaser.^^^  But  the  acknowledgment  is  not  such 
a  res  adjudicata  as  precludes  an  inquiry  into  the  legality  of  the 
proceedings,  by  which  the  sale  was  made;°°^  the  absence  of  au- 
thority, or  the  presence  of  fraud,  utterly  frustrates  the  operation 
of  a  sheriff's  sale,  as  a  means  of  transmission  of  title,  and  may  be 
insisted  on,  after  acknowledgment.^"*  The  claimant  under  a  sher- 
iff's deed  must  show  the  authority  upon  which  the  sale  was 
made;  it  is  not  sufficient,  to  show  authority  to  sell  in  the  pre- 
decessor of  the  sheriff  who  conveys,  unless  accompanied  by  the 
record  of  a  special  order  of  the  court,  founded  on  the  statute 
authorizing  the  sheriff's  successor  to  convey;  the  existence  of 
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such  an  order  is  not  to  be  inferred,  from  the  acknowledgment  of 
the  deed  by  the  succeeding  sheriff.^"*  Where  the  sheriff  returned 
the  property  unsold,  on  account  of  the  refusal  of  purchaser  to 
pay,  a  deed  to  such  purchaser,  acknowledged  within  less  than  a 
year,  and  stating  the  payment  of  the  consideration,  being  the 
amount  of  the  bid,  though  not  having  a  separate  receipt  for  the 
money,  is  prima  facie  evidence  of  the  payment  of  the  purchase 
money,  and  of  a  valid  title  to  the  land.°°*  And  a  deed  acknowl- 
edged after  the  commencement  of  an  ejectment,  is  evidence  for 
the  defendant,  when  the  sale  was  prior  to  the  action.^*' 

If,  however,  any  fraud  has  been  committed  on  the  defendant  in 
the  execution,  he  still  has  a  remedy,  either  by  an  action  of  eject- 
ment or  by  a  bill  in  equity.  But  the  court  has  no  power  on  a 
rule  to  show  cause  to  set  aside  the  sale  and  compel  the  purchaser 
to  deliver  up  the  deed  to  be  cancelled.^'^ 

394.    Opposing  the  acknowledgment.    Fraud. 

Hence,  it  follows,  that  irregularities  in  executing  the  process 
must  be  taken  advantage  of,  before  the  sheriff's  deed  is  acknowl- 
edged, which  takes  place,  as  a  matter  of  course,  at  the  term  to 
which  the  process  was  returnable,  unless  good  ground  be  shown 
against  it.  If  the  sale  has  been  made  under  void  or  irregular 
process,  the  court  will  not  permit  the  sheriff  to  acknowledge 
the  deed.°°*  And,  in  general,  where  cause  of  complaint  exists, 
the  party  applies  to  the  court,  before  the  deed  is  acknowledged, 
and  the  acknowledgment  is  then  suspended  until  the  matter  is 
decided.*""  A  writ  issued  several  years  after  judgment,  without 
a  previous  scire  fa.  quare  ex.  non,  is  voidable  but  not  void,  the 
sheriff  is  authorized  to  sell  under  it,  and  the  objection  cannot  be 
taken,  after  acknowledgment.*"^  The  parties  to  the  execution 
may  oppose  the  acknowledgment;""^  so  may  judgment  creditors 
of  the  defendant.""*  The  confirming  or  setting  aside  the  sale, 
and  taking  the  acknowledgment,  are  matters  entirely  within  the 
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discretion  of  the  court  below,  and  cannot  be  reviewed  by  the 
supreme  court.^"* 

The  acknowledgment  of  the  deed  raises  a  presumption  in  favor 
of  a  bona  fide  purchaser  from  the  sheriff's  vendee  that  there  has 
been  a  compliance  with  the  statutory  requisite  for  notice  to  the 
parties  which  must  prevail  until  rebutted  by  satisfactory  proof.""" 
Likewise  when  the  records  of  the  court  show  a  return  to  the 
writ  and  the  entry  of  the  acknowledgment  of  the  deed  by  the 
sheriff,  it  will  be  presumed  that  he  duly  acknowledged  and  de- 
livered it  to  the  purchaser."""  If  there  be  objection  this  must 
be  made,  therefore,  before  the  confirmation  of  the  sale  and  the 
acknowledgment  of  the  sheriff's  deed.""^ 

The  court  may  set  aside  the  acknowledgment  of  a  sheriff's 
deed  made  in  violation  of  its  order.""*  On  the  hearing  of  the 
exceptions  the  inquiry  will  be  limited  to  questions  affecting  the 
validity  and  regularity  of  the  sale,  and  not  extend  into  the  valid- 
ity of  the  judgment  under  which  the  sale  was  affected.""' 

XIV.    Purchase  Money  and  Distribution. 

295.    Payment  of  purchase  money,  (q) 

The  sheriff  is  not  bound  to  acknowledge  his  deed  before  he 
demands  the  money,  for  it  may  be  that  the  purchaser  will  not  pay, 
and  in  that  case  the  sheriff  has  a  right  to  put  up  the  land  again 
for  sale,  or  to  return  that  it  remains  unsold.  The  purchaser  runs 
no  risk  in  paying  the  money  and  accepting  the  deed  before  its 
acknowledgment,  because  the  court  will  compel  the  sheriff  to 
make  the  acknowledgment."^"  In  a  suit,  therefore,  against  the 
purchaser,  for  the  purchase  money,  it  is  not  necessary  to  aver  a 
tender  of  a  deed  acknowledged ;  and  it  is  said  that  unless  other 
conditions  are  specified,  it  is  a  cash  sale,  and  the  delivery  of  the 
deed  is  an  act  subsequent  to  the  payment  of  the  money.""  But 
this  has  since  been  qualified,  and  it  now  seems  that  in  ordinary 
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cases  there  is  no  reason  to  justify  a  sheriff  in  demanding  the 
money,  before  he  can  give  a  title,  or  the  purchaser  can  get  pos- 
session ;  unless  a  bidder  be  notoriously  insolvent,  the  sheriff  can- 
not make  a  return,  long  before  the  return  day,  that  the  purchaser 
has  not  paid,  and  therefore  unsold ;  and  when  he  does  so,  and  has 
made  no  demand,  and  has  no  evidence  to  justify  his  course,  the 
bidder  is  not  liable  for  the  difference  in  price  at  a  second  sale."^^ 
But,  after  the  return  day,  the  sheriff  may  maintain  an  action 
against  the  bidder,  for  the  amount  of  his  bid,  without  having 
first  tendered  him  a  deed.°^^ 

296.  Purchaser  cannot  resist  because  deed  is  defective. 

The  purchaser,  after  accepting  a  deed  acknowledged,  and 
keeping,  possession  of  it  without  objection,  cannot  resist  pay- 
ment of  the  purchase  money,  on  the  ground  of  a  defect  in  the 
deed.^^*  Neither  can  he  object  to  receive  the  deed,  and  re- 
fuse payment  of  the  purchase  money,  on  the  ground  of  a  defect 
of  title,  where  the  sale  was  fairly  made;  he  buys  on  his  own 
knowledge  and  judgment,  and  the  maxim  caveat  emptor  applies 
to  judicial  sales ;®"  especially,  if  he  had  direct  notice  of  the  ad- 
verse title,  at  the  time  of  the  sheriff's  sale-^^**  Lands  are  fre- 
quently sold  greatly  below  their  value,  because  the  usual  under- 
standing is,  that  the  purchaser  takes  his  chance  of  the  title."^^ 
So,  the  existence  of  incumbrances,  of  which  the  purchaser  had  no 
notice  at  the  sale,  and  even  a  mistaken  assertion  by  the  sheriff 
that  there  were  no  incumbrances,  will  not  discharge  the  pur- 
chaser from  his  liability  ;^^'  this  is,  however,  not  to  be  under- 
stood, as  preventing  the  purchaser  from  applying,  in  time,  to 
have  the  sale  set  aside,  under  such  circumstances,  but  only  that, 
if  he  does  not  take  this  course,  he  cannot  make  the  objection 
afterwards.®^' 

297.  Interest. 

Where  the  purchaser,  a  judgment  creditor  of  the  defendant, 

612  Holdship  V.  Doran,  2  P.  &  W.  I7- 

613  Hinds  V.  Scott,  11  Pa.  27. 

614  Scott  V.  Greenough,  7  S.  &  R.  I99- 

615  Wood  V.  Levis,  14  Pa.  9;  Allen  v.  Gault,  27  Pa.  473. 

616  Friedly  v.  Scheetz,  9  S.  &  R.  156- 

617  Smith  V.  Painter,,  5  S.  &  R.  225. 

618  Wood  V.  Levis,  14  Pa.  9. 

619  See  §269. 
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who  was  ultimately  decreed  to  be  entitled  to  the  proceeds,  gave 
his  bond  to  the  sheriff  for  the  purchase  money,  the  sheriff  was 
held  not  entitled  to  recover  interest;"^"  and  where  the  bond  of  a 
purchaser  has  been  deposited  in  court  by  consent  of  creditors 
in  lieu  of  the  purchase  money  as  cash  it  does  not  bear  interest."'^ 
The  sheriff  is  not  bound  for  interest  on  the  price  received  by  him, 
until  after  demand  made;  and  a  rule  on  him  to  pay  the  money 
into  court  where  there  was  no  dispute  among  the  execution 
creditors  about  their  several  rights  to  it  and  a  delay  for  several 
years  thereafter  during  which  the  dispute  existed,  cannot  be 
regarded  as  equivalent  to  a  demand  even  though  he  do  not  ac- 
count for  the  disposition  of  the  money  in  the  meantime.*" 
But  if  it  be  agreed  that  the  sheriff  shall  deposit  a  sum  of  money 
in  bank  pending  a  controversy  as  to  the  right  thereto  if  he  take 
it  out  again  he  is  liable  for  interest  to  the  successful  party.'^* 

298.    Purchase  by  a  lien  creditor. 

Where  a  lien  creditor  becomes  the  purchaser  instead  of  pay- 
ing the  whole  amount  of  his  bid  in  money  he  is  permitted  to 
deliver  to  the  sheriff  his  receipt  for  so  much  as  he  appears 
from  the  record  to  be  entitled  to  receive.*^*  This  only  applies 
to  persons  having  a  lien  on  the  land  as  distinguished  from  a 
right  in  or  title  to  the  land  itself;'^''  but  the  sheriff  may  at  his 
own  risk  accept  the  receipt  of  an  owner  who  has  purchased  at 
the  sale  for  the  balance  remaining  after  the  discharge  of  all 
liens.*^*  Where,  however,  a  mortgage  is  the  first  lien  and  the 
land  sold  under  a  junior  judgment  is  purchased  by  the  mort- 
gagee, the  latter  has  no  right  to  a  deed  from  the  sheriff  on, 
crediting  the  amount  of  his  bid  in  satisfaction  of  the  mortgage 
where  there  was  no  stipulation  in  the  conditions  of  sale  that 
the  mortgage  should  be  discharged  thereby  nor  any  arrangement 

620  Gardner  v.  Klinefelter,  9  W.  &  S.  Sg. 

621  Oliphant  v.  Frost,  9  Pa.  308. 

622  Hantz  V.  York  Bank,  21  Pa.  291.    And  see  Stewart  v.  Stocker,  13 

S.  &  R.  199- 

623  Commonwealth  v.  Crevor,  3  Binn.  121. 

624  Act  20  April,  1846,  P.  L.  411,  2  Purd.  §146,  p.  1578.  But  the  sher- 
iff cannot  discharge  the  purchaser,  hy  exchanging  receipts  with  the  attor- 
ney, for  a  sum  of  money  in  his  hands,  belonging  to  another  client.  Craw- 
ford V.  Young,  26  P.  L.  J.  33- 

62s    Gault  V.  Tilford,  s  Phila.  6;  Brinkle  v.  Wagner,  5  Phila.  452. 
626    Ibid. 
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to  that  effect  with  the  sheriff.^^^  But  a  director  who  occupies 
a  fiduciary  relation  towards  a  corporation  and  its  stockholders 
which  forbids  him  from  acquiring  property  as  against  them 
at  a  sheriff's  sale,  is  entitled  to  a  reimbursement  for  an  outlay 
in  acquiring  the  property  which  equity  will  protect.^^^ 

299.  How  he  must  proceed. 

The  purchaser  tendering  such  receipt  to  the  sheriff  must  pro- 
duce a  duly  certified  statement  from  the  proper  records  under  the 
hand  and  official  seal  of  the  proper  officer  showing  that  he  is  a 
lien  creditor  entitled  to  receive  some  part  of  the  proceeds  of  the 
sale,  and  he  must  at  all  events  pay  a  sufficient  amount  of  money 
to  cover  all  legal  costs  which  may  be  payable  out  of  the  pro- 
ceeds.°^*  The  sheriff  when  he  has  accepted  such  a  receipt  must 
state  the  fact  in  his  return  and  attach  thereto  a  list  of  the  liens 
upon  the  property  sold;  and  such  return  must  be  read  in  open 
court  on  some  day  during  the  term  to  be  fixed  by  the  order  of  the 
court;  and  if  the  purchaser's  right  to  the  money  be  questioned 
by  any  person  interested  the  court  must  appoint  an  auditor  who, 
after  due  notice  to  parties  interested,  given  in  such  manner  as  the 
court  may  direct,  shall  make  a  report  to  be  approved  by  the 
court  distributing  the  proceeds  of  the  sale  with  the  facts  and 
reasons  upon  which  such  distribution  is  made."^"  If  the  audi- 
tor report  the  exceptions  to  be  unfounded  the  exceptant  may  be 
made  to  pay  the  costs  of  the  audit,  unless  he  satisfy  the  court 
that  he  had  probable  cause  to  object  to  the  return."^^ 

300.  When  court  may  order  an  issue  to  determine  validity  of  pur- 

chasers' lien. 

Or  the  court  may  direct  an  issue  to  determine  the  validity  of 
the  purchaser's  lien,  pending  which  all  proceedings  will  be 
stayed ;  and  if  it  be  determined  that  the  purchaser  is  not  entitled 
to  receive  the  money  the  court  must  set  aside  the  sale  and  direct 
the  land  to  be  resold  unless,  within  ten  days,  the  money  be  paid 
to  the  sheriff;  and  in  case  of  a  second  sale  the  former  purchaser 

627  Crawford  v.  Beyer,  14  Pa.  380. 

628  Sebring  v.  Joanna  Heights  Association,  2  Dist.  629. 

629  Act  of  1846,  §1,  2  Purd.  §146,  p.  1578. 

630  Ibid.,  §2. 

631  Larimer's  Appeal,  22  Pa.  41.  The  order  of  court,  to  credit  the 
purchaser  with  the  amount  of  his  judgment,  is  not  conclusive  evidence 
of  its  fairness.    Martin  v.  Gernandt,  19  Pa.  124. 
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will  be  liable  for  any  deficiency.  But  before  an  issue  will  be 
awarded  the  applicant  must  make  affidavit  that  there  are  material 
facts  in  dispute  and  must  set  forth  their  nature  and  character 
upon  v^rhich  the  court  will  determine  whether  the  issue  should  be 
granted  subject  to  a  writ  of  error  or  an  appeal  by  the  applicant 
if  it  be  refused,  as  in  other  cases."'^  The  applicant,  however,  is 
not  entitled  to  both  remedies.  If  he  elects  one  of  them  he  has 
no  right  to  repudiate  it  and  proceed  under  the  other."^^ 

301.  Who  can  contest  his  right. 

The  right  of  the  purchaser  can  only  be  contested  by  lien 
creditors;  they  only  are  "persons  interested,"  within  the  mean- 
ing of  the  act;  hence  it  is  not  error  in  the  court  to  refuse  to 
grant  an  issue  or  appoint  an  auditor  at  the  instance  of  the  de- 
fendant who  seeks  to  set  up  a  breach  of  agreement  by  the  orig- 
inal vendor  of  the  property  (the  sheriff's  sale  having  been  under 
a  judgment  for  purchase  money  assigned  to  the  plaintiff)  in 
order  to  share  in  the  proceeds  to  the  extent  of  his  damages.^'* 
Nor  is  the  heir-at-law  of  a  mortgagor  who  died  before  the  sale 
entitled  to  an  issue  to  try  the  validity  of  the  mortgage."^^  Like- 
wise when  several  executions  are  prior  in  lien  to  an  attachment 
under  the  fraudulent  attachment  act  of  1869,  and  one  of  them  is 
founded  on  an  undisputed  judgment  exceeding  in  amount  the 
proceeds  of  the  sheriff's  sale,  an  attaching  creditor  has  no  stand- 
ing to  have  the  money  paid  into  court  as  his  action  would  not 
benefit  him  and  might  prejudice  the  rights  of  the  owner  of  the 
judgment  entitled  to  the  fund.*^'=' 

302.  Mode  of  procedure  by  contestants. 

If  the  exceptants  have  complied  with  the  terms  of  the  law 
by  setting  oiit  in  their  affidavit  that  material  facts  are  in  dis- 
pute and  stating  their  nature  and  character  the  court  has  no 
power  to  refuse  an  issue."'*  But  it  is  not  sufficient  to  charge  that 
there  are  disputed  facts  without  stating  what  they  are;  the  affi- 
ant should  at  least,  to  the  best  of  his  knowledge  and  belief, 

632  Act  of  1846,  §2,  2  Purd.  §147,  p.  1579. 

633  Second  Nat.  Bank  of  Wilkes-Barre  v.  Penn  Anthracite  Coal  Co., 
140  Pa.  628. 

634  Shaw's  Appeal,  46  Pa.  407. 

63s     Housekeeper's  Appeal,  49  Pa.  141. 
6353  Jones  V.  English  &  Son,  168  Pa.  438. 
636    Lippincott  V.  Lippincott,  I  Phila.  396. 
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allege  the  existence  of  certain  facts  material  to  the  question, 
and  that  the  truth  of  these  facts  is  disputed  by  other  persons, 
or  that  certain  facts  are  alleged  by  the  other  party  which,  to 
the  best  of  his  knowledge  and  belief,  do  not  exist  and  are  dis- 
puted by  him."^^  The  provision  of  the  act  requiring  an  affidavit 
to  accompany  the  demand  for  an  issue  is  held  to  be  general  and 
not  confined  to  the  single  case  of  lien  creditors  becoming  pur- 
chasers;^^* it  will  therefore  be  discussed  hereafter  in  connection 
with  the  practice  in  feigned  issues  in  the  distribution  of  the 
proceeds  of  sheriff's  sales."""  Upon  granting  the  issue  the  court 
as  soon  as  the  money  has  been  paid  into  court  may,  at  their 
discretion,  upon  the  application  of  parties  appearing  from  the 
record  to  be  entitled  to  the  fund,  order  the  money  to  be  invested 
pendente  lite,  subject  to  their  decree,  in  United  States  debt  or 
other  sufficient  security."*" 

303.  Court  may  order  trial  or  appoint  an  auditor  to  make  distribu- 

tion. 

The  question  whether  the  case  should  be  sent  in  the  first 
instance  to  an  auditor  or  to  a  jury  must  be  decided  by  the 
court  subject  to  the  right  of  the  parties  subsequently,  on  cause 
shown,  to  take  the  whole  matter  from  the  auditor  and  bring  it 
before  a  jury."*^  The  issue  is  a  matter  of  right  in  a  proper  case 
and  the  court  has  no  power  to  strike  it  off  after  one  trial  and 
a  failure. of  the  jury  to  agree;  if  of  opinion  that  there  is  no 
suffi.cient  evidence  of  a  fraud  alleged  they  should  so  instruct  the 
jury  in  order,  that  the  ruling  may  be  reviewed  on  error. "*^  An 
issue  should  not  be  granted  on  evidence  so  slight  and  insufficient 
that,  if  a  verdict  should  be  rendered  thereon  in  favor  of  the 
petitioner,  the  trial  judge  would  be  bound  to  set  it.  aside."*^^' 

304.  Distribution  by  the  sheriff. 

The  sheriff  may  if  he  will  distribute  the  proceeds  himself, 
but  this  is  on  his  own  responsibility;"*'  his  act  is  unofficial  and 

637  Brinton  v.  Perry,  i  Phila.  436. 

638  Biddle  v.  King,  i  Phila.  394. 

639  See  §339. 

640  Act  of  1846,  §3,  2  Purd.  §143,  p.  1580.  And  see  act  25  May,  1878, 
P.  L.  156,  3  Purd.  §5,  p.  3472. 
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informal  and  in  so  doing  he  can  neither  be  protected  nor 
prejudiced  by  his  office.^**  He  must  distribute  the  fund  accord- 
ing to  law  and  equity.^*^  It  is  said  that  on  account  of  the  delay 
and  expense  attending  the  payment  of  the  money  into  court 
it  ought  not  to  be  done  where  the  officer  sees  his  way  clear; 
but  where  ignorance  or  doubt  exists  or  controversy  is  threatened 
his  safety  lies  in  that  course.'*^  In  a  contest  over  the  proceeds 
of  a  sheriff's  sale  on  a  fieri  facias,  the  court  has  no  right  to 
direct  the  sheriff  to  make  distribution,  it  can  only  require  the 
sheriff  to  pay  the  fund  into  court."^'  If  the  real  estate  of  a  de- 
cedent be  sold  under  execution,  the  proceeds  over  and  above  the 
execution  and  costs,  should  be  paid  to  the  executor  or  adminis- 
trator on  his  entering  security;  the  money  will  not  be  ordered 
into  court.^**  On  a  sale  under  a  junior  judgment  the  plaintiff 
in  a  prior  judgment  is  not  bound  to  come  in  and  take  the  money; 
and  if  the  sheriff  distribute  the  proceeds  without  paying  his 
lien  and  the  money  go  in  ease  of  the  defendant  by  paying  his 
other  debts,  the  elder  judgment  will  still  be  good  against  the 
defendant  though  its  lien  is  discharged.**'  The  only  evidence 
of  judgment  liens  the  sheriff  is  bound  to  regard  in  the  absence 
of  all  other  proof  is  the  judgment  docket;  and  if  a  prior  judg- 
ment entered  only  on  the  appearance  docket  is  thus  overlooked 
by  the  prothonotary  in  making  his  search  the  creditor  may 
look  to  him  for  the  loss  sustained  by  his  omission  to  enter  it 
on  the  judgment  docket.'^"  If  the  plaintiff  iri  the  execution  by 
falsely  representing  to  the  sheriff  that  his  judgment  is  the  first 
lien  procure  the  improper  payment  of  the  money  to  himself  it 
may  be  recovered  back,  and,  as  his  attorney  is  his  agent,  fraud 
by  him  affects  the  principal.*^^ 

When  the  sheriff  has  paid  to  the  plaintiff  in  an  execution 
the  amount  due  to  him  as  disclosed  by  the  searches,  and  it  is 
afterwards  discovered  that  a  city  claim  was  a  prior  lien  which 
the  sheriff  was  compelled  to  pay,  he  cannot  recover  the  amount 

644  McDonald  v.  Todd,  i   Grant  17. 

64s  Landell's  Appeal,  105  Pa.  153. 

646  Mather  v.  McMichael,  13  Pa.  303. 

647  Leinau  v.  Albright,  lo  C.  C.  171. 

648  Phillips  V.  Phillips,  4  Del.  476. 

649  Strorble  v.  Cleaver,  i  Am.  L.  J.  74- 
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of  the  claim  from  the  plaintifif  in  the  execution."^^  This  is 
founded  on  the  principle  that  where  money  which  is  due  to  a 
person  is  paid  to  him  without  fraud,  he  may  retain  it  though  he 
could  not  have  recovered  it  at  law.*^' 

In  an  action  of  trespass  against  the  sheriff  for  a  wrongful 
distribution,  the  burden  is  on  the  plaintiff  to  make  out  his  case 
by  showing,  not  only  that  he  had  a  lien  against  the  property 
sold,  but  that  he  had  a  right  to  participate  in  the  proceeds,  and 
that  the  sheriff  had  paid  the  money  to  others  who  were  not 
entitled  to  receive  it.^'*  If  the  goods  sold  by  the  sheriff  be  held 
in  trust,  the  trust  follows  the  money  which  is  their  proceeds.^°° 

305.  He  must  make  it  at  proper  time. 

The  distribution  must  be  made  at  the  proper  time.  If  the 
sheriff  distributes  before  the  return  day,  he  is  responsible  for 
a  failure  to  pay  to  the  proper  person.^'*  If  the  distribution  is 
not  properly  made,  exceptions  thereto  without  any  application 
to  pay  the  money  into  court,  or  prayer  for  the  appointment  of  an 
auditor,  or  for  an  issue,  are  irregular.^^' 

306.  His  mode  of  distribution. 

The  sheriff  may  report  to  the  court  a  schedule  of  distribution 
according  to  the  liens  certified  to  him  by  the  proper  officers, 
which  schedule  and  list  of  liens  are  to  be  attached  to  the  return; 
and  the  return  is  to  be  read  in  open  court  on  some  day  in 
term  to  be  fixed  by  order  of  the  court,  and  if  the  distribution  be 
not  questioned  or  disputed  within  such  reasonable  time  as  may 
be  fixed  by  the  court  it  becomes  final  and  conclusive  and  the 
sheriff  must  proceed  to  pay  out  the  proceeds  in  accordance 
therewith;  but  if  exception  be  made  by  any  person  interested 
within  such  time  the  court  will  proceed  to  hear  and  determine 
the  same  in  the  usual  manner."'* 

307.  Distribution  of  arrears  of  ground  rent. 

Where  arrears  of  ground  rents  are  payable  out  of  the  pro- 

652  Krumbbhaar  v.  Yewdall,  153  Pa.  476. 

653  Ibid. 

654  Dowd  V.  Crow,  205  Pa.  214. 
65s  Dean  v.  Briggs,  3  C.  P.  Rep.  29. 

656  Frazier's  Appeal,  9  At.  493. 

657  Jarrett  v.  Walsh,  20  Montg.  147. 

658  June  4,  1901,  P.  L.  357,  2  Purd.  §158,  p.  1584.  This  is  an  amend- 
ment of  an  act  which  first  applied  to  Allegheny  county  and  was  after- 
ward extended  to  other  counties.    See  note  (1)  2  Purd.  is'84. 
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ceeds  but  the  sheriff,  neglecting  to  pay  them,  distributed  the 
funds  to  subsequent  liens,  he  is  personally  liable  for  the  amount 
and  cannot  relieve  himself  by  showing  that  one  of  the  con- 
ditions of  sale  was  that  unless  the  bill  for  such  arrears  were 
presented  before  he  parted  with  the  money  they  were  to  be  paid 
by  the  purchaser;  and  in  case  he  undertake  the  distribution  he 
is  bound,  if  it  be  possible,  to  give  direct  notice  to  the  ground 
landlord.^^'  Where  he  does  not  run  any  risk  of  mispayment  he 
ha^  no  right  to  impose  conditions  nor  take  a  promise  to  refund 
from  a  claimant  to  whom  he  pays  part  of  the  proceeds  to  which 
such  person  appears  from  the  record  to  be  entitled  although  it 
be  alleged  that  the  judgment  so  paid  is  defective  from  want  of 
consideration — proceedings  to  establish  that  >  fact  not  having 
been  instituted  by  the  junior  judgment  creditors.*""  So,  where 
he  has  taken  a  refunding  receipt  from  a  claimant  and  the  other 
creditors  afterwards  recover  the  money  from  the  sheriff  on 
the  ground  that  the  judgment  paid  was  not  a  lien  on  the  land 
sold,  in  an  action  on  the  receipt  it  is  a  good  defense  that  the 
sheriff  had  purchased  other  land  of  the  execution  defendant 
on  which  the  judgment  in  question  was  clearly  a  lien  and  had 
agreed  to  pay  it  off  as  part  of  the  consideration ;  in  such  suit 
the  record  of  the  former  recovery  against  the  sheriff  is  not  con- 
clusive against  the  defendant  as  to  the  rights  of  other  creditors 
where  he  was  not  notified  to  appear  and  take  defense.""^ 
308.    Payment  of  money  into  court. (t) 

From  what  has  just  been  stated  it  appears  that  in  all  cases 
where  there  are  conflicting  claims  to  the  fund  or  where  the 
sheriff  is  not  perfectly  satisfied  that  no  difficulty  can  arise  as 
to  the  person  entitled  to  receive  it,  his  only  safe  course  is  to 
bring  it  into  court  pursuant  to  the  command  of  his  writ;  if 
he  do  this  his  act  is  official  and  puts  an  end  to  his  responsi- 
bility.""^ Any  one  having  a  claim  against  the  fund  may  in 
general  rule  the  sheriff  to  pay  the  money  into  court;  and  this 
course  is  also  pursued  where  there  is  no  dispute  as  to  the  right 
but  the  sheriff  refuses  or  delays  to  pay  it  over  to  the  plaintiff; 
when  it  is  in  court  an  order  will  be  made  to  the  prothonotary  to 
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pay  it  over  to  the  plaintiff  if  no  objection  exists.  The  practice 
is  not  to  order  the  money  into  court  except  upon  application  of 
a  lien  creditor  who  shows  some  reasonable  ground  to  dispute 
the  right  of  the  execution  plaintiff.**^  The  money  ought  to 
actually  be  paid  in  to  court;  though  by  a  recent  statute^^*  the 
court  may  proceed  to  make  a  decree  of  distribution  without 
requiring  it  to  be  done;  but  as  a  general  rule  the  court  will  not 
exercise  such  jurisdiction  where  the  fund  arises  from  a  sale 
of  real  estate  without  the  assent  of  the  parties  in  interest.*"^ 

309.  Effect  of  agreement  concerning  it. 

Where  a  party  recovers  a  judgment  in  his  own  name  and  the 
money  is  paid  to  him,  another  person  claiming  a  portion  of  the 
sum  recovered  cannot  have  his  rights  tried  by  moving  the  court 
to  direct  such  portion  to  be  paid  to  him  and  that  the  judgment 
be  marked  to  his  use  pro  tanto ;  in  such  case  the  agreement  of  the 
parties  to  consider  the  money  in  court  for  the  purpose  of  the 
motion  would  not  confer  jurisdiction  upon  the  court  to  decide 
the  matter  in  that  way,  nor  would  the  fact  of  the  money  being 
actually  in  court  alter  the  case;  such  case  bears  no  analogy 
to  a  proceeding  to  distribute  the  proceeds  of  a  sheriff's  sale; 
in  the  latter  case  the  evidence  comes  up  with  the  record  and  an 
appeal  is  expressly  given  by  act  of  assembly;  in  the  former  the 
facts  whether  proved  or  admitted  are  not  part  of  the  record 
and  no  appeal  lies  from  the  order  of  the  court  allowing  or  re- 
fusing the  motion. °*^ 

310.  Death  of  sheriff  or  prothonotary  while  money  is  in  court. 
Where  a  sheriff  dies  after  having  deposited  in  bank  to  his 

account  as  sheriff  the  proceeds  of  an  execution,  his  successor 
in  office  is  the  proper  person  to  demand  and  receive  the  money 
from  the  bank  and  the  rule  should  be  on  the  new  sheriff  to  pay 
the  money  into  court  or  to  the  plaintiff;  the  bank,  being  an  out- 
side party,  is  not  subject  to  the  summary  jurisdiction  of  the 
court  and  a  rule  on  it  to  pay  the  money  into  court  is  null  and 
void  for  want  of  jurisdiction  and  might  be  restrained  by  in- 
junction, reversed  on  appeal  or  disregarded  as  incapable  of  exe- 
cution.'"    So,   a  prothonotary  who  has   received  money  paid 

663  Stinson  v.  McEwen,  Dist.  Court,  Phila.,  April  8,  1848. 
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into  court  and  afterwards  gone  out  of  office  is  beyond  the  sum- 
mary jurisdiction  of  the  court  and  a  rule  upon  him  in  reference 
to  such  money  is  null  and  void  and  no  writ  of  error  lies  there- 
Qj^  668  gy^  ^j^g  summary  jurisdiction  of  the  court  in  regard  to 
former  sheriffs  and  coroners  may  be  exercised  if  application 
be  made  for  the  purpose  within  two  years  after  the  termination 
of  their  offices  respectively.""* 

311.  Who  may  intervene  in  distribution. 

Persons  who  have  an  interest  in  securing  a  proper  distri- 
bution of  funds  under  the  control  of  the  court  are  permitted  to 
intervene  for  that  purpose."'"  The  rights  of  subsequent  in- 
cumbrancers to  object  to  deficiencies  in  a  mechanics'  lien 
statement  has  never  been  doubted."'^  In  Norris's  appeal"'^ 
the  doctrine  was  declared  that  "in  a  contest  between  mechanics 
and  others  for  a  fund  in  court,  a  judgment  recovered  by  the 
mechanic  upon  a  sci.  fa.  is,  as  to  the  other  claimants,  res  inter 
alias  acta,  and  not  even  prima  facie  evidence.  As  a  judgment  it 
ranks  merely  from  its  date.  To  come  in  as  a  lien  it  must  be 
proved  so  as  to  entitle  it  to  relate  to  the  commencement  of  the 
building.""^'  Consequently  a  company  which  is  named  as  trustee 
in  two  mortgages  covering  the  property  against  which  a  lien  is 
filed  and  is  the  holder  of  bonds  issued  under  both  of  them 
and  of  a  judgment  entered  on  another  mechanic's  lien,  has  no 
interest  in  a  sci.  fa.  sur  mechanic's  lien  and  cannot  intervene. 
The  time  for  the  company  to  object  to  the  mechanics'  lien  is 
on  the  distribution  of  the  fund  raised  from  the  sale  of  the 
property."'* 

312.  Mode  of  distribution  by  the  court. 

When  the  fund  is  in  court  it  will  be  distributed  among  the 
lien  creditors  entitled  to  it  according  to  the  priority  in  date 
of  their  respective  liens;  except  where  preference  is  given  by 
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act  of  assembly  to  claims  of  a  particular  kind.  Before  pro- 
ceeding to  explain  the  manner  in  which  distribution  is  made 
we  shall  briefly  discuss  the  right  of  claimants  to  participate  in 
the  fund.  It  is  a  rule  without  exception  that  the  fund  in  court 
being  merely  a  substitute  for  that  which  is  sold,  a  valid  incum- 
brance which  is  discharged  by  the  sale  must  share  in  the  proceeds 
so  far  as  they  will  reach;  but  the  converse  of  this  rule  is  not 
invariably  true  for,  as  we  shall  see,  there  are  certain  preferred 
claims  which  may  come  upon  the  proceeds  but  which  remain 
a  lien  upon  the  land  in  the  hands  of  the  purchaser,  if  the  fund 
be  not  sufficient  to  pay  them.  It  is  necessary  then  to  ascertain 
what  liens  are  and  what  are  not  discharged  by  a  sheriff's  sale 
of  land. 

A  decree  distributing  the  proceeds  of  a  sheriff's  sale  is 
conclusive  and  cannot  be  examined  in  a  collateral  suit.®'°  Nor 
is  the  practice  proper  to  impound  a  portion  of  the  fund  to 
await  the  trial  of  a  scire  facias  sur  mechanics'  lien  at  some 
future  time."''  A  rule  will  not  be  granted  on  the  sheriff  to  pay 
over  the  money  made  on  the  writ  until  the  sheriff  has  returned 
j^  678  jf  j.j^g  sheriff  reports  a  schedule  of  distribution  not  in  ac- 
cordance with  the  list  of  liens  as  certified  by  the  proper  officers, 
the  act  of  the  court  in  confirming  the  schedule  is  not  conclusive 
and  he  may  be  held  liable  in  an  action  of  damages,  whether 
the  error  in  the  schedule  was  intentional  or  by  mistake.®'^ 

On  the  distribution  of  the  proceeds  of  a  sheriff's  sale  paid  into 
court,  a  subsequent  judgment  creditor  has  no  standing  to  con- 
test the  amount  of  an  attorney's  commissions  included  in  a  prior 
judgment  in  the  absence  of  fraud  or  collusion.®^" 

313.    Discharge  of  incumbrances,  (t) 
a.    Liens  not  estates  are  discharged. 

It  is  a  familiar  principle  that  a  judicial  sale  discharges  liens 
but  not  estates  ;°*^  thus  a  sheriff's  sale  of  a  lot  of  ground  does 
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not  affect  a  rent  charge  issuing  out  of  it;  they  are  distinct 
estates.^'^  So  a  widow's  statutory  dower  is  an  interest  in  the 
land  not  merely  a  lien;"''  and  a  widow's  interest  in  her  hus- 
band's real  estate  charged  upon  the  part  accepted  by  one  of  the 
heirs  is  not  divested  by  a  sale  under  a  subsequent  incum- 
brance;''* otherwise,  if  the  widow  die  between  the  levy  and 
sale.'"  So  also,  an  easment  in  the  land  is  not  extinguished  by  a 
sheriff's  sale  of  the  servient  tenement  though  at  one  time  the 
two  properties  were  vested  in  the  same  owner,  if  it  be  appar- 
ent and  continuous.'"  And  a  purchaser  at  sheriff's  sale  of  the 
interest  of  a  vendee  by  articles  takes  subject  to  the  vendor's  lien 
for  unpaid  purchase  money"^ — the  vendor's  lien  in  such  case 
results  from  the  retention  of  the  legal  title;"'  and  on  the  same 
principle  where  land  is  devised  at  a  valuation  or  price  to  be 
paid  by  the  devisee,  the  title  passes  subject  to  the  charge  or 
lien  for  the  price  if  the  devise  be  accepted  and  it  is  not  affected 
by  a  sheriff's  sale  of  the  devisee's  interest  in  the  land.'" 

A  sale  for  the  interest  accrued  on  bonds  accompanying  a 
mortgage  discharges  it  and  all  subsequent  incumbrances.'"'  Like- 
wise a  sale  of  a  part  of  the  mortgaged  premises  under  a  judgment 
against  a  grantee  of  the  equity  of  redemption,  who  had  purchased 
subject  to  the  mortgage,  divests  its  lien  pro  tanto."^  And  a 
mortgage  given  partly  for  purchase  money  and  partly  for  ad- 
vances is  entirely  divested  by  a  subsequent  sheriff's  sale  if  there 
are  mechanics'  liens.  The  purchase  money  part  will  be  first 
paid  on  distribution  and  the  balance  postponed  to  the  mechan- 
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ics'  liens.*^^  Again,  if  a  sale  be  made  under  two  writs  and  one 
of  them  be  on  a  judgment  for  the  same  debt  as  a  mortgage,, 
the  latter  is  discharged.  And  if  a  mortgage  is  recorded  on  the 
same  day  that  several  judgments  are  entered  against  the  mort- 
gagor, they  are  discharged  by  a  subsequent  sheriff's  sale.*°^ 
If  the  husband  and  wife  are  seized  by  entireties  and  the  husband 
survives,  a  mortgage  executed  by  both  of  them  will  be  discharged 
by  a  sheriff's  sale  on  a  judgment  against  the  husband.®^*  And 
if  a  mortgage  is  taken  in  good  faith  by  a  mortgagee  and  the 
land  is  afterward  sold  to  him,  the  interest  of  the  mortgagor's 
wife  in  the  land  is  discharged  though  deserted  by  her  husband."'" 
Likewise  a  sheriff's  sale  on  a  judgment  in  covenant  sur  ground 
rent  discharges  a  junior  mortgage.®'^  Such  a  sale  will  also  dis- 
charge a  mortgage  reciting  the  existence  of  building  and  me- 
chanics' liens  though  filed  subsequent  to  the  date  of  the  mort- 
gage showing  that  material  and  work  were  furnished  prior  to 
its  date.*°^  And  a  mechanics'  lien  for  the  erection  of  a  building 
on  one  of  two  adjoining  lots  be  filed  against  both,  a  sheriff's 
sale  thereunder  discharges  a  subsequent  mortgage."®^  Again, 
where  a  mortgage  has  been  satisfied  of  record  and  a  judgment 
for  the  same  debt  still  stands  apparently  in  force,  a  purchaser 
may  rely  on  the  record  that  it  will  discharge  a  mortgage  subse- 
quent thereto,  though  a  rule  to  open  the  judgment  is  pending 
at  the  time  of  the  sheriff's  sale.^'°  Lastly  when  land  is  conveyed 
by  deed  containing  the  words  "grant,  bargain,  and  sell,"  and  a 
covenant  of  general  warranty,  and  the  purchaser  gives  a  mort- 
gage for  a  portion  of  the  purchase  money,  and  the  land  is  after- 
wards sold  at  sheriff's  sale  on  a  prior  incumbrance  for  more  than 
enough  to  pay  all  the  liens  except  the  purchase  money  mortgage 
which  is  due,  the  holder  of  the  mortgage  is  entitled  to  the  pro- 
ceeds of  sale  after  the  satisfying  of  prior  liens.'^'"' 
b.  Discharged  lien  cannot  be  revived. 
The  lien  of  a  mortgage  which  has  been  discharged  by  a  judi- 
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cial  sale  is  not  revived  by  the  mortgagor's  reacquisition  of  title 
through  the  purchaser  at  such  sale.'"'^  And  if  the  record  by  mis- 
take fail  to  show  that  a  judgment  has  been  revived,  it  drops  out 
of  the  list  of  liens  and  the  next  incumbrance  takes  its  place."^ 
Whether  a  mortgage  is  discharged  at  a  judicial  sale  must  be 
determined  by  the  state  of  the  record  at  the  time  of  the  sale.'"" 
c.    When  mortgage  lien  is  not  discharged. 

When  is  the  mortgage  lien  not  discharged?  When  a  lien  for 
taxes  intervenes  between  a  first  and  second  mortgage,  a  sheriif's 
sale  on  the  latter  will  not  discharge  the  lien  of  the  former.'"* 
Nor  can  a  terre-tenant  who  purchases  at  a  sheriff's  sale  set  up  a 
paid  judgment  in  his  own  favor,  not  satisfied  of  record,  to  effect 
a  discharge  of  mortgages  which  would  otherwise  be  a  first  lien."'° 
Nor  will  a  sheriff's  sale  under  a  junior  mortgage  and  its  purchase 
by  the  holder  of  a  prior  one,  extinguish  the  lien  contrary  to  the 
intention  of  the  parties.'"'*  And  if  two  purchase  money  mort- 
gages are  given  on  the  same  day,  one  of  which  is  subject  to  the 
other,  the  lien  of  the  latter  will  not  be  discharged  by  a  sheriff's 
sale  under  the  former.''"'  Likewise  when  a  person  takes  title 
to  land  subject  to  two  mortgages  he  cannot  at  a  subsequent 
sheriff's  sale  under  the  first  mortgage  buy  in  the  property  and 
hold  it  divested  of  the  lien  of  the  second  mortgage.''"*  A  mort- 
gage preceded  only  by  a  defective  mechanics'  lien  is  not  dis- 
charged by  a  sale  under  a  subsequent  incumbrance.'"'  And  a 
sale  on  a  judgment  accompanying  a  second  mortgage,  both 
entered  on  the  same  day  with  the  first  mortgage,  does  not  dis- 
charge the  latter.'^"     Again,  when  the  first  lien  is  a  mortgage 
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and  the  second  is  a  mechanics'  lien,  and  the  property  is  sold 
under  a  subsequent  judgment,  the  purchaser  takes  subject  to 
the  mortgage.'^^ 

When  a  corporation  is  empowered  by  law  to  mortgage  its 
franchises  the  mortgage  is  entitled  to  a  preference  over  a  claim 
for  damages  occasioned  by  a  subsequent  improvement/^^  In 
some  counties  a  prior  mortgage  will  be  postponed  to  the  pay- 
ment of  taxes  assessed  after  the  giving  of  the  mortgage.''^^ 
Likewise  a  purchase  money  mortgage  is  entitled  to  priority  on 
distribution  over  any  subsequent  lien  on  a  leasehold  or  option  to 
purchase/^*  A  municipal  lien  will  be  paid  from  the  proceeds 
of  sale  on  a  mortgage,  taking  priority  thereto,  even  for  an  im- 
provement made  long  after  it  was  recorded.'^"  When  a  mortgage 
was  given  to  secure  two  sets  of  bonds  and  the  first  were  paid 
when  they  fell  due  and  delivered  up  to  the  mortgagor  and  were 
afterward  assigned  as  collateral  security,  the  assignee  was  not 
entitled  to  the  fund  raised  by  the  sheriff's  sale  on  the  mortgage 
until  after  payment  of  the  second  set  of  bonds.''^"  Again,  a  pur- 
chase money  mortgage  not  recorded  until  more  than  sixty  days 
after  its  execution  will  not,  on  the  distribution  of  a  fund, 
arising  from  a  sheriff's  sale  have  preference  over  mechanics' 
liens  which  have,  in  the  meantime  attached,  although  the  liens 
were  filed  against  the  equitable  estate.'^^ 
d.    Sale  on  conditions. 

When  the  sheriff  sells  land  and  makes  known  that  certain 
liens  shall  remain  a  continuing  charge,  though  they  would  be 
otherwise  discharged,  the  purchaser  is  bound  by  the  condi- 
tions.'^* Likewise  when  the  owner  of  land  which  is  charged 
with  Hens,  makes  a  conveyance  which  is  fraudulent  as  against 
creditors,  that  is  afterwards  sold  by  the  sheriff  under  a  judgment 
subsequently  obtained  against  the  grantor,  the  title  only  of  the 
fraudulent  grantee  passes  and  the  prior  liens  are  not  effected."" 
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And  when  land  is  sold  by  the  sheriff  under  a  judgment  recovered 
subsequent  to  a  fraudulent  conveyance,  and  there  is  no  recon- 
veyance made  to  the  defendant,  liens  in  existence  when  the 
conveyance  was  made  are  not  divested.^^" 

e.  Paramountcy  of  purchaser's  title. 

The  title  of  a  purchaser  at  a  sheriiif's  sale  is  paramount  to 
all  conveyances  or  incumbrances  subsequent  to  the  judgment 
under  which  the  sale  is  made."^  Pieces  of  land  subject  to  a 
common  incumbrance,  when  sold  successively,  are  liable  for 
the  incumbrance  in  the  inverse  order  of  alienation.  A  mortgagee 
who,  with  knowledge  of  a  sale  and  conveyance  by  the  owner 
of  a  portion  of  the  mortgaged  premises,  subsequently  releases 
other  portions  of  the  land,  cannot  levy  his  debt  from  the  portion 
of  land  first  sold.'^^ 

f.  Sale  subject  to  charge  under  order  of  court. 

Another  rule  is  that  a  judicial  sale  will  not  discharge  an  in- 
cumbrance where  the  charge  stands  in  the  title  and  can  be  dis- 
charged only  by  the  court  undertaking  to  administer  the  fund 
by  investing  it  in  order  to  fulfil  the  purposes  of  the  charge.''^^ 
Thus  where  a  father  conveyed  land  to  his  son  on  condition  that 
a  bond  should  be  given  for  part  of  the  purchase  money  the 
interest  to  be  paid  to  the  grantor  and  his  wife  and  the  survivor 
of  them  during  life,  and  the  premises  were  afterwards  sold  on 
a  judgment  against  the  grantee,  it  was  held  that  the  purchaser 
took  subject  to  the  charge  contained  in  the  deed.'^*  So,  a  sale 
under  execution  issued  upon  a  judgment  obtained  against  an  heir 
does  not  divest  the  lien  of  his  ancestor's  debts  ;^^°  and  so  also 
where  lands  are  devised  charged  with  the  payment  of  debts  a 
sheriff's  sale  for  a  debt  of  the  devisee  passes  the  title  subject 
to  the  payment  of  the  testator's  debts.''^*  A  sheriff's  sale  does 
not  discharge  a  fixed  lien  created  by  deed  or  will  in  the  nature 
of  a  testamentary  provision  for  a  wife  or  children  the  value  of 
which  is  incapable  of  being  definitely  ascertained  or  which  is 
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721  Lance  v.  Gorman,  136  Pa.  200. 

722  Turner  v.  Flenniken,  164  Pa.  469. 

723  Dewalt's  Appeal,  20  Pa.  236 ;  Hart  v.  Homiller,  20  Pa.  248. 
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expressly  created  to  run  with  the  land;^^'  nor  does  it  discharge 
an  incumbrance  created  by  contract  with  a  third  party  for  the 
benefit  of  the  latter's  estate."^  So,  a  recognizance  to  secure  a 
widow's  interest  is  a  fixed  lien  not  discharged  by  a  sheriflf's  sale  ;^^° 
neither  does  a  sheriff's  sale  discharge  the  commonwealth's  claim 
for  unpaid  purchase  money  j'^"  nor  a  mortgage  given  to  the 
commonwealth  for  the  same;^"^  nor  a  mortgage  to  the  trustees 
of  the  loan  office.''^^  But  between  private  parties  an  equitable 
lien  for  unpaid  purchase  money  though  charged  upon  the  prop- 
erty by  deed  is  discharged  by  a  judicial  sale.'^^ 
g.    Sale  subject  to  fixed  lien. 

From  the  rule  discussed  ini  the  preceding  section  results 
another  of  great  practical  importance,  namely,  that  a  judicial 
sale  subject  to  a  fixed  lien  is  necessarily  subject  also  to  all  prior 
incumbrances."*  Thus,  where  a  testator  devises  land  incum- 
bered by  a  judgment  subject  to  the  maintenance  of  his  widow, 
on  a  sheriff's  sale  of  the  land  upon  a  judgment  against  the 
devisee  (inasmuch  as  the  charge  in  favor  of  the  widow  is  not 
divested)  the  purchaser  takes  subject  to  the  lien  of  the  judg- 
ment against  the  testator.'^^  And  it  makes  no  difference  that 
there  are  arrears  due  on  the  prior  charge;  such  arrears  are 
part  of  it  and  are  not  payable  out  of  the  proceeds  of 
sale.''*  Thus,  on  a  sheriff's  sale  subject  to  a  mortgage 
and   also   to   a   prior  ground   rent,   the   purchaser   takes   sub- 
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ject  to  the  arrears  of  ground  rent  due  at  the  time  of  the  sale;'" 
so,  also,  on  a  sale  subject  to  a  mortgage  and  also  to  a  widow's 
thirds  charged  on  the  land  the  purchaser  takes  subject  to  the 
arrears  of  interest  due  to  the  widow  at  the  time  of  sale.''^ 

The  lien  of  a  legacy  charged  on  land  is  divested  by  a  sheriff's 
sale;  and  the  legatee  must  look  to  the  proceeds J^^  Likewise 
a  sale  under  a  purchase  money  mortgage  taken  by  a  devisee, 
discharges  the  lien  of  a  legacy  charged  on  the  land.'*"  In  some 
places  also  a  testamentary  charge  on  real  estate  will  be  dis- 
charged by  a  judicial  sale  of  the  premises  under  a  subsequent 
municipal  lien."^  A  sale  by  order  of  the  orphans'  court  for 
the  payment  of  debts  of  a  decedent  divests  the  title  of  a  pur- 
chaser at  a  previous  sheriff's  sale.'*^ 

On  the  other  hand  a  sheriff's  sale  of  land  charged  with  the 
payment  of  a  sum  to  a  testator's  son,  on  the  death  of  his  widow, 
does  not  affect  the  charge.'*^  Likewise  a  sheriff's  sale  of  land 
held  by  devisees,  not  only  under  the  will  but  by  independent 
title,  before  they  elect  to  take  under  the  will,  does  not  discharge 
the  land  of  a  charge  of  legacies  created  by  the  will.'**  An  an- 
nuity also  charged  on  land  continues  as  a  charge  after  a  judicial 
sale  of  the  land  for  annuity  arrearages.'*^  If,  after  the  sale, 
there  is  a  balance  of  proceeds  after  paying  the  arrearages,  it 
goes  to  the  defendant  in  the  execution  and  the  annuitants  must 
look  to  the  land  for  any  arrearages  that  may  accrue  there- 
after.'*« 

With  these  exceptions  and  one  other  hereafter  to  be  noticed 
a  sheriff's  sale  of  land  discharges  all  incumbrances  upon  the 
title  taken  in  execution  whether  by  mortgage,  judgment,  re- 
cognizance, or  otherwise.'*'     Thus,  a  purchaser  at  a  sheriff's 
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sale  under  a  judgment  does  not  take  subject  to  a  prior  judg- 
ment obtained  against  a  former  owner;  it  is  discharged  by  the 
sale;"^  so,  a  sheriff's  sale  under  a  former  judgment  discharges 
the  lien  of  a  prior  mortgage,'*"  except  in  cases  provided  for 
by  the  act  of  1830  which  will  be  presently  considered.  So  also, 
a  judicial  sale  discharges  the  lien  of  a  legacy  charged  on  the 
land  though  payable  in  instalments  not  due  and  payable  at  the 
time  of  sale;'^"  and  a  municipal  lien  for  curbing  and  paving,'^^ 
except  as  otherwise  provided  by  statute,  and  a  sheriff's  sale  under 
a  mechanics'  lien  divests  the  lien  of  other  claims.'°^  To  this 
general  rule,  however,  the  case  of  a  sheriff's  recognizance  is 
an  exception;  a  purchaser  at  a  sheriff's  sale  of  lands  bound  by 
the  lien  of  such  recognizance  takes  subject  to  the  lien  thereby 
created ;'"  but  such  lien  is  discharged  by  a  sale  under  a  prior  in- 
cumbrance.'^*  And  a  recognizance  to  secure  a  distributive  share 
is  discharged  by  a  judicial  sale.'^^ 

h.    Former  and  present  methods  of  selling  liened  land. 

The  ancient  judicial  practice  in  Pennsylvania  in  selling  land 
on  which  there  were  liens  was  to  sell  it  for  its  full  value  without 
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regard  to  them  and  apply  the  proceeds  to  their  payment  accord- 
ing to  their  priority /=°  This  practice  continued  uritil  1830 
when  the  legislature  enacted  that  where  the  lien  of  a  mortgage 
is  prior  to  all  other  liens  upon  the  same  property,  except  other 
mortgages,  ground  rents,  and  purchase  money  due  to  the  com- 
monwealth, the  lien  of  such  mortgage  shall  not  be  affected 
by  any  sale  under  a  writ  of  veditioni  exponas,  levari  facias,'"^ 
or  any  other  writ  of  execution  ;^°*  nor  by  any  judicial  sale  what- 
soever.'°^  The  entering  up  of  judgment  for  the  same  debt 
on  the  bond  accompanying  the  mortgage  will  not  cause  the  dis- 
charge of  the  same  by  a  sheriff's  sale  of  the  premises;^'"  nor 
will  the  existence  of  a  prior  lien  for  taxes  or  municipal  improve- 
ments;^^'' nor  will  a  sale  to  enforce  the  payment  of  taxes  or 
municipal  assessments  unless  judgment  for  the  same  were  ob- 
tained prior  to  the  recording  of  the  mortgage.'"^ 

"In  such  case  all  that  the  purchaser  takes  by  the  sale  is  the 
equity  of  redemption,  and  his  bid  is  for  such  sum  as  he  is  willing 
to  pay  for  the  property  above  the  amount  of  the  mortgage 
debt;  If  the  purchaser  is  the  mortgagee  his  mortgage  is  in 
equity  satisfied;  his  claim  is  paid  in  the  purchase  of  the  prop- 
erty sold  subject  to  it."^**     Furthermore  the  purchaser  cannot 
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contest  the  validity  of  the  mortgage/^*  The  date  of  the  sher- 
iff's sale  is  the  period  when  it  is  to  be  ascertained  whether  a 
mortgage  is  prior  to  all  other  liens;  a  prior  judgment  satisfied 
before  the  sale  will  not  operate  to  discharge  the  mortgage ;''" 
and  a  purchaser  is  not  bound  to  look  beyond  the  record  as  to  the 
effect  of  the  sale  in  discharging  a  prior  mortgage.'"'^ 

Under  these  statutes  it  has  been  decided  that  if  a  mortgage 
(other  than  for  purchase  money)  and  a  judgment  be  entered  of 
record  on  the  same  day,  a  sheriff's  sale  under  a  subsequent 
judgment  will  discharge  the  mortgage;  it  is  not  "prior  to  all 
other  liens."^*'  And  as  between  two  purchase  money  mort- 
gages both  of  which  are  recorded  within  sixty  days  there  is 
no  priority;  therefore  a  sheriff's  sale  on  one  divests  the  lien  on 
the  other.'"*  So,  the  existence  of  a  widow's  interest  in  the 
lands,  charged  thereon  by  virtue  of  proceedings  in  partition, 
will  effect  the  discharge  of  an  intervening  mortgage  by  a  sale 
under  a  junior  judgment  against  the  purchaser  at  the  orphans' 
court  sale.'*^  Where,  however,  land  is  sold  under  a  junior  judg- 
ment the  existence  of  a  prior  mechanic's  claim,  void  upon  its 
face,  will  not  cause  the  discharge  of  an  intervening  mortgage 
which  is  the  first  valid  incumbrance ;'''''  otherwise  if  the  prior 
mechanic's  claim  be  valid  upon  its  face,  the  invalidity  of  the 
claim  cannot  be  shown  by  evidence  dehors  the  record  in  order  to 
prevent  the  discharge  of  the  mortgage.''^  But  an  award  of 
damages  under  the  act  of  1864''^  does  not  become  a  lien  until 
actually  filed,  and  therefore  its  existence  does  not  operate  to 
discharge  a  mortgage  given  between  the  date  of  the  award  and 
the  time  of  filing  the  same  by  a  sheriff's  sale  under  a  junior  in- 
cumbrance."^ The  lien  of  a  mortgage  however  is  discharged  by 
a  sheriff's  sale,  notwithstanding  the  act  of  1830,  unless  it  be  the 
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first  incumbrance  on  the  premises/'*  Where  however  mort- 
gaged premises  are  sold  under  a  judgment  and  purchased  by  the 
judgment  creditor  under  an  agreement  with  the  mortgagor  to 
reconvey  on  payment  of  his  judgment,  the  equitable  estate  is 
never  out  of  the  mortgagor  and  the  mortgage  isi  not  dis- 
charged.'''® 

In  1882  Justice  Paxson  reviewed  the  legislation  on  this  subject 
in  Fisher  v.  Connard''''*  and  held  that  in  the  absence  of  any 
special  local  act  a  sheriff's  sale  of  real  estate  under  a  junior  in- 
cumbrance will  divest  the  lien  of  a  prior  mortgage,  when  there 
is  any  tax,  charge,  assessment  or  municipal  claim  remaining  un- 
paid, which  had  been  duly  entered  prior  to  the  recording  of  the 
mortgage;  but  in  Rhein  Building  Association  v.  Lea,"^''  decided 
the  same  year  it  was  held  that  in  the  city  and  county  of  Phila- 
delphia a  sheriff's  sale  under  any  junior  incumbrance  did  not 
divest  the  lien  of  a  mortgage,  even  when  there  had  been  a  claim 
for  taxes  registered  prior  to  the  recording  of  the  mortgage. 
314.    Right  to  the  proceeds. 

No  one  is  entitled  to  be  paid  out  of  the  proceeds  unless  his 
claim  were  previously  a  lien  on  the  interest  which  passed  by  the 
sale  and  has  been  divested  by  it;  hence,  one  who  claims  as  the 
grantee  of  the  defendant  by  a  conveyance  anterior  to  the  judg- 
ment on  which  the  land  was  sold,  is  not  entitled  to  the  proceeds 
as  against  the  judgment  creditors;  if  his  title  be  valid  he  may 
set   it   up   against   the   sheriff's   vendee. ''°     And   a  judgment 

774  Byers  v.  Hoch,  11  Pa.  258.  But  a  sheriff's  sale  on  the  accompany- 
ing bond  discharges  the  Hen  of  the  mortgage.  Pierce  v.  Potter,  7  W. 
475.  So,  of  a  sale  under  a  judgment  on  one  of  several  bonds  so  secured. 
McGrew  v.  McLanahan,  i  P.  &  W.  44;  Berger  v.  Hiester,  6  Wh.  210; 
West  Branch  Bank  v.  Chester,  11  Pa.  282.  Or  a  sale  for  the  interest  on 
the  bonds.  Hartz  v.  Woods,  8  Pa.  471;  Clarke  v.  Stanley,  10  Pa.  472. 
Or  a  sale  under  a  judgment  obtained  on  a  note  which  formed  part  of  the 
mortgage  debt;  and  this  may  be  shown  by  parol.  Bittinger's  Appeal,  6 
W.  N.  C.  231.  A  person  who  takes  title  to  real  estate  subject  to  a  mort- 
gage cannot,  after  he  has  allowed  the  interest  on  the  mortgage  to  remain 
unpaid  for  a  period  longer  than  the  time  limit  provided  by  the  mortgage, 
be  allowed  to  complain  that  judgment  on  the  bond  accompanying  the 
mortgage  was  entered  up  and  the  property  sold  without  notice  to  himself. 
Morris  v.  Campbell,  186  Pa.  589- 

775  Good  V.  Schoener,  10  L.  i.  151-    See  Thomas  v.  Davis,  3  Phila.  171. 
77Sa    100  Pa.  63. 

77Sb    100  Pa.  210. 

776  Helfrich's  Appeal,  15  Pa.  382;  Bush's  Appeal,  65  Pa.  363;  Kirby 
V.  Nichols,  2  Luz.  L.  Ob.  147. 
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creditor  is  not  entitled  to  protection  as  a  purchaser  of  the  legal 
title  would  be  against  an  equitable  owner;  therefore  a  judgment 
creditor  of  one  who  holds  the  legal  title  as  trustee  for  the 
vendee  of  land  cannot  claim  out  of  the  proceeds  of  a  sale  of  the 
land  under  a  judgment  for  a  portion  of  the  purchase  money 
as  against  judgment  creditors  of  the  vendee  himself/''  An 
execution  creditor  however  who  sells  the  property  of  his  debtor 
as  personal  property  is  entitled  to  the  proceeds,  though  it  may, 
in  fact  and  in  law,  be  regarded  as  realty.'"  And  if  personal 
property  is  sold  under  a  fi.  fa.  the  execution  creditor  is  entitled 
to  the  proceeds  without  regard  to  the  ownership  of  the  goods."" 
And  one  who  purchased  land  subject  to  a  judgment  under  which 
the  land  was  afterwards  sold  by  the  sheriff  is  entitled  to  the 
surplus  as  against  the  plaintiff  in  a  judgment  obtained  against  the 
grantor  after  the  conveyance;'*"  and  where  the  defendant  pur- 
chased expressly  subject  to  a  lien  for  the  balance  of  the  pur- 
chase money  and  the  land  is  afterwards  sold  under  judgments 
against  him  the  lien  for  purchase  money  is  entitled  to  the  pro- 
ceeds as  against  judgments  against  the  defendant.'*^  And  since, 
in  equity,  a  purchaser  under  articles  of  agreement  is  considered 
the  owner  of  the  land  subject  to  the  payment  of  the  stipulated 
price,  it  follows  that  when  the  land  is  sold  under  a  judgment 
obtained  against  the  vendor  prior  to  the  date  of  the  articles  for 
a  sum  exceeding  the  contract  price,  the  vendee  is  entitled  to  the 
surplus  as  against  a  judgment  creditor  of  the  vendor  whose 
judgment  was  entered  after  the  date  of  the  articles."^ 

^^^  Reed's  Appeal,  13  Pa.  476;  Schryock  v.  Waggoner,  28  Pa.  430. 
The  doctrine  of  constructive  fraud  from  retention  of  possession,  has 
no  application  to  real  estate.  Ludwig  v.  Highley,  S  Pa.  132;  Allentown 
Batik  V.  Beck,  49  Pa.  394. 

778  Levinstein  v.  Borne,  18  Phila.  265. 

779  Reily's  Appeal,  36  L,.  I.  413. 

780  Sitting's  Appeal,  17  Pa.  211. 

781  Barnitz  v.  Smith,  i  W.  &  S.  142.  But,  in  general,  the  judgment 
creditors  of  a  vendee  by  articles,  who  has  paid  part  of  the  purchase 
money,  and  gone  into  possession,  are  entitled  to  the  proceeds  of  a  sale  of 
his  interest,  in  preference  to  the  vendor.  Auwerter  v.  Mathiot,  9  S.  & 
R.  397;  Moroney  v.  Copeland,  S  Wh.  407.  Such  sale  does  not  divest  the 
Hen  of  a  judgment  against  the  vendor.  Creigh  v.  Shatto,  9  W.  &  S.  82. 
Nor  his  lien  for  purchase  money,  though  he  has  previously  obtained  judg- 
ment for  the  amount  thereof.  Canon  v.  Campbell,  34  Pa.  309;  Zeigler's 
Appeal,  69  Pa.  471. 

782  Biter's  Appeal,  26  Pa.  178.    And  see  Colver's  Appeal,  25  Pa.  71. 
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A  sate  under  a  judgment  entered  on  a  bond  accompanying  a 
mortgage  conveys  the  same  title  as  if  made  under  the  mortgage 
itself.'*'  And  a  purchaser  at  a  judicial  sale  under  his  own  mort- 
gage has  the  same  rights  as  a  purchaser  at  such  sale  which  he 
previously  had  under  the  mortgage  but  nothing  more.'**  The 
purchaser  at  sheriff's  sale  under  a  mortgage  takes  subject  to  a 
lease  of  a  right  of  way  made  at  an  annual  rental  prior  to  the 
mortgage,  but  will  be  entitled  to  the  rents  thereafter  accruing. ''' 
And  a  purchaser  at  sheriff's  sale  who  gave  his  own  mortgage 
for  a  subsisting  mortgage  which  was  then  satisfied  thereby 
furnishes  the  proof  that  he  bought  subject  to  the  original  mort- 
gage.''*® Likewise  a  sale  under  proceedings  on  a  mortgage  in 
the  name  of  the  mortgagee  passes  a  good  title  though  there  be 
a  recorded  assignment,  if  the  sale  be  at  the  request  of  the  as- 
signee.'*' The  sale  also  of  the  franchises  and  property  of  a 
corporation  under  a  mortgage  extinguishes  it  and  gives  the 
purchaser  a  clear  title.'** 

Two  classes  of  creditors  claimed  the  proceeds  of  the  sale 
by  the  sheriff  of  a  debtor's  real  estate:  the  first  class  obtained 
judgments  subsequently  to  a  conveyance  by  the  debtor  of  his 
real  estate  which  judgments  were  in  full  force  at  the  date  of  the 
sale  by  the  sheriff  under  a  judgment  of  the  same  class;  the 
claims  of  the  second  class  were  founded  on  liens  derived  from 
seizures  of  the  premises  made  subsequently  to  the  sheriff's  sale 
under  testatum  fi.  fas.  issued  to  the  county  where  the  land  lay, 
under  one  of  which  writs  the  property  was  sold  a  second  time  by 
the  sheriff  and  the  proceeds  of  this  sale  constituted  the  fund 
in  court;  under  these  circumstances  it  was  held  that  the  liens 
of  the  first  class  were  discharged  by  the  first  sheriff's  sale  and 
therefore  did  not  bind  the  interest  which  passed  by  the  second 
sale,  but  the  liens  of  the  second  class  attached  in  the  order  of  the 

But  a  sale  of  the  interest  of  a  vendee  by  articles,  on  a  judgment  for  un- 
paid purchase  money,  passes  both  the  legal  and  equitable  estate;  and 
hence,  the  vendor  is  entitled  to  the  proceeds,  in  preference  to  prior  liens 
on  the  vendee's  title.     Horbach  v.  Riley,  7  Pa.  81;  Zeigler's  Appeal,  69 

Pa.  471- 

783  Downingtown  B.  &  L.  Association  v.  McCoughey,  i  Chester  504. 

784  Milligan's  Appeal,  104  Pa.  503. 
78s    West  V.  Herod,  2  At.  871. 

786  Hohman's  Appeal,  127  Pa.  209. 

787  Eisner  v.  Ruegenberg,  2  C.  C.  489. 

788  Huston  V.  Clark,  45  L.  I.  237. 
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respective  levies  which  were  made  thereunder  and  the  second 
class  were  entitled  to  the  fund.^*'  A  judgment  is  a  lien  accord- 
ing to  the  title  which  the  defendant  has  or  appears  to  have;  if 
he  have  no  title  at  the  time  it  is  entered  it  is  no  lien/'"  And 
judgments  entered  several  days  after  the  sheriff's  sale  arc  not 
liens  on  the  surplus  as  against  creditors  of  the  defendant  to 
whom  it  was  assigned  by  him  after  such  judgments  had  been 
entered.'"^ 

It  is  settled  that  all  liens  on  the  land  which  are  due  at  the 
time  of  the  sale  and  have  been  discharged  by  that  sale,  when  they 
can  be  reduced  to  a  certainty  are  entitled  to  payment  out  of  the 
proceeds.''^  The  date  of  the  sheriff's  sale  is  the  point  of  time 
to  which  all  liens  entitled  to  payment  out  of  the  proceeds  are 
to  be  computed  f*^  and  interest  is  allowed  on  liens  till  the  day  of 
the  sheriff's  sale."**  So,  the  rights  of  the  lien  creditors  are  fixed 
by  the  sale  and  must  be  determined  as  they  existed  at  that 
time."°  A  judgment  however  entered  on  the  very  day  of  the 
sale  though  some  hours  thereafter  is  a  lien  on  the  fund  and  enti- 
tled to  be  paid  in  the  order  of  priority;  but  judgments  entered 
some  days  after  the  sale  are  not  liens  on  the  surplus  as  against 
creditors  to  whom  it  had  been  assigned  by  the  defendant  after 
the  entry  of  such  judgments."^ 

But,  though  there  may  be  no  doubt  that  a  lien  has  been  dis- 
charged by  the  sale,  there  may  be  a  question  as  to  its  right  to  par- 
ticipate in  the  proceeds.  The  provisions  of  the  act  of  1836  em- 
brace only  judgment  or  lien  creditors  of  the  defendant ;  his  con- 
tract creditors  who  have  acquired  no  judgment  or  lien,  have  no 
right  to  be  heard  as  to  the  distribution  of  the  proceeds,  and  are 
not  entitled  to  a  writ  of  error  ;^°^  and  an  attorney  has  no  lien 

789  Abbott  V.  Remington,  4  Phila.  34. 

790  Beekman's  Appeal,  38  Pa.  385. 

791  Small's  Appeal,  24  Pa.  398. 

792  Mohler's  Appeal,  5  Pa.  420. 

793  Walton  V.  West,  4  Wh.  221. 

794  Biter's  Appeal,  26  Pa.  178;  Stulzfoos*  Appeal,  3  P-  &  W.  265. 
Where  real  estate  is  ordered  to  be  sold,  under  the  act  17  February,  1876, 
P.  L.  4,  2  Purd.  §7,  1898,  the  liens  against  the  property  bear  interest  only 
to  the  time  of  the  confirmation  of  the  sale.  Strickler's  Estate,  35  L.  I. 
276;  Tomlinson's  Appeal,  11  L.  Bar  i. 

795  Douglass'  Appeal,  48  Pa.  223.    And  see  §313. 

796  Small's  Appeal,  24  Pa.  398. 

797  Smith  V.  Reiff,  20  Pa.  364-    A  purchaser  at  a  prior  sheriff's  sale, 
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for  his  services  on  money  brought  into  court  for  distribution, 
and,  therefore,  cannot  claim  as  distributee/"*  And  where  a 
mortgage  was  given  to  trustees,  to  secure  such  creditors  as  should 
accept,  for  their  debts,  certificates  payable  in  futuro,  the  trustees 
only  are  entitled  to  claim  the  amount  of  the  mortgage;  and  the 
court,  at  this  stage,  cannot  notice  the  holders  of  the  certificates.'" 
So,  debts  due  by  a  decedent,  though  liens  upon  his  land,  are  not 
liens  of  record,  and  even  if  judgments  be  obtained  on  them  after 
his  death,  the  plaintiffs  cannot  claim  out  of  the  proceeds  of  a 
sale  of  such  land,  under  a  judgment  attaching  prior  to  his  death, 
but  must  apply  to  the  personal  representatives,  who,  upon  giving 
security,  satisfactory  to  thie  court,  are  entitled  to  the  surplus  re- 
maining after  the  payment  of  judgments  entered  before  the  death 
of  the  defendant.*""  So,  the  statutory  lien  of  a  decedent's  debts 
is  discharged  by  a  sale  under  a  testamentary  power  for  the  pay- 
ment of  unscheduled  debts;  and  where  the  purchaser,  under 
such  circumstances,  mortgaged  the  land,  which  was  afterwards 
sold  under  the  mortgage,  the  mortgagee  was  held  entitled  to  the 
proceeds,  as  against  the  creditors  of  the  testator,  who  obtained 
judgment  within  five  years  after  the  death  of  the  latter.'"^ 
315.    Rights  of  mortgagees  to  them. 

A  mortgagee  is  entitled  to  payment  out  of  the  proceeds  of  a 
sheriff's  sale,  so  far  as  he  has  a  prior  lien;*°^  unless  his  mort- 
gage be  one  which,  by  force  of  the  act  of  1830  and  its  supple- 
ments, is  not  discharged  by  the  sale.*"*  But  a  mortgage  (except 
for  purchase  money)  is  not  a  lien,  until  left  for  record;*"*  if 
not  duly  recorded,  it  will  be  postponed  to  a  subsequent  judg- 
ment.*"'   The  holder  of  a  purchase  money  mortgage,  however,  is 

whose  interest  has  been  swept  away  by  a  sale  under  a  paramount  incum- 
brance, has  no  right  to  come  in  on  the  fund.     Jacoby's  Estate,  9  Phila. 

311- 

798  Dubois'  Appeal,  38  Pa.  231. 

799  Yarnal's  Appeal,  3  Pa.  363. 

800  Willing  V.  Yohe,  i  Phila.  223. 

■  801     Cadbury  v.  Duval,  10  Pa.  265. 

802  Lindle  v.  Neville,  13  S.  &  R.  227. 

803  See  §313. 

804  Foster's  Appeal,  3  Pa.  79.  If  the  time  a  mortgage  is  left  for 
record  be  correctly  indorsed,  its  lien  is  not  affected  by  an  error  in  the 
entry  thereof  upon  the  record.  Brooke's  Appeal,  64  Pa.  127.  Nor,  if  en- 
tered upon  the  mortgage  blotter,  by  the  delay  of  the  recorded  to  record 
or  index  the  same.    Wood's  Appeal,  82  Pa.  116. 

805  Semple  v.  Burd,  7  S.  &  R.  286. 
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allowed  sixty  days  in  which  to  record  the  same;  and  if  so  re- 
corded, it  is  a  lien  from  the  date  of  its  execution  ;">*  and  a  mort- 
gage for  purchase  money,  given  at  the  time  of  the  conveyance  of 
the  legal  title,  has  priority  over  judgments  against  the  vendee, 
intermediate  between  the  sale  and  the  conveyance;'"'  but  if  a 
purchase  money  mortgage  be  recorded  within  sixty  days,  it  is 
not  discharged  by  the  sale,  and,  consequently,  not  entitled  to  come 
in  on  the  proceeds.""  It  is  entitled  to  priority  over  mechanics' 
claims  against  the  equitable  estate  of  the  vendee,  if  recorded  with- 
in sixty  days  after  it  becomes  operative  without  regard  to  its  date, 
and  though  made  to  a  third  person,  who  advanced  the  purchase 
money;*"®  and  where  two  mortgages  are  given  at  the  same  time, 
one  to  the  vendor,  and  the  other  to  a  third  party,  the  former  is 
entitled  to  the  protection  of  a  purchase  money  mortgage,  though 
not  first  recorded.'^"  Where  a  piece  of  land,  after  the  execution 
of  a  mortgage,  has  been  subdivided  and  improved,  the  proceeds 
of  each  lot  are  to  be  applied  to  the  mortgage,  in  equal  propor- 
tions.'^^ Where  a  mortgage  is  executed  for  the  purpose  of  rais- 
ing money  for  the  use  of  the  mortgagor,  it  is  a  lien,  as  against 
intervening  incumbrances,  only  from  the  time  of  its  sale  to  a  bona 
fide  purchaser  ;*^^  but  it  is  a  valid  lien,  as  against  a  subsequent 
purchaser,  from  the  time  it  is  so  negotiated,  though  the  assign- 
ment to  the  holder  for  value  be  not  recorded — the  mortgage  itself 
being  on  record. °^^ 

A  life  tenant  may  purchase  the  premises  at  a  sale  on  a  mort- 
gage though  it  be  foreclosed  by  reason  of  his  failure  to  pay  the 
interest  thereon.*^*  And  a  mortgagee  is  protected  as  a  purchaser 
against  all  secret  equities  and  trusts  of  which  he  had  no  notice 
at  the  time  the  mortgage  was  executed,  and  this  protection  ex- 
tends to  a  purchaser  at  a  sherifif's  sale  under  the  mortgage.'^^ 

806  Act  28  March,  1820,  7  Sm.  L.  303.  i  Purd-  §IS8,  p.  1181. 

807  Cake's  Appeal,  23  Pa.  186. 

808  Bratton's  Appeal,  8  Pa.  164. 

809  Campbell's  Appeal,  36  Pa.  247. 

810  Hillary  v.   Parvin,   2   Phila.   346.     See   Norris  v.   Brady,   4   Pa. 
287;  Pease  v.  Hoag,  32  L-  I-  220. 

811  Leech  v.  Bonsall,  ro  Phila.  384. 

812  MulHson's  Estate,  68  Pa.  212;  Hess  v.  Coleman,  2  W.  N.  C.  224. 
See  Starr  v.  Ferguson,  i  W.  N.  C.  87. 

813  Johnson  v.  McCurdy,  83  Pa.  282. 

814  Fidelity  Co.  v.  Dietz,  132  Pa.  36. 

815  Fretz  V.  Gilhan,  16  C.  C  586. 
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The  equitable  owner,  therefore,  cannot  follow  the  land  but  must 
look  to  the  proceeds  remaining  after  the  mortgage  is  satisfied. 
He  can  claim  them  against  judgment  creditors  of  the  mort- 
gagor.'^® 

Nor  can  a  judgment  creditor  acquire  any  title  by  buying  in 
realty  at  a  sheriff's  sale  as  against  a  grantee  under  a  prior  deed 
although  it  was  not  recorded  at  the  time  of  the  sale;'"  nor  can 
he  maintain  that  a  written  agreement  to  reconvey  on  payment  of 
a  loan  was  a  mortgage  if  it  was  not  recorded.'^' 

On  the  distribution  of  the  proceeds  of  two  tracts  of  land  be- 
longing to  the  same  defendant,  a  mortgagee  of  one  tract  can  re- 
quire that  the  proceeds  of  the  other  tract  shall  be  first  applied 
to  a  judgment  which  was  a  prior  lien  on  both  tracts  as  against 
a  junior  mortgagee  of  the  second  tract.'^"  Again,  when  a  wife's 
land  is  mortgaged  for  the  husband's  debt,  a  subsequent  judgment 
creditor  of  her  husband  cannot  claim  that  the  mortgagee  shall 
proceed  first  against  the  property  of  the  wife,  nor  can  he  claim 
to  be  subrogated  to  the  mortgagee's  security  against  the  wife.'^" 
When  the  owner  of  a  second  mortgage  has  released  the  timber  on 
the  land  from  the  liens  of  his  mortgage  and  then  taken  an  assign- 
ment of  the  judgment  on  the  first  mortgage,  he  will  not  be  per- 
mitted to  issue  an  execution  on  the  judgment  and  sell  both  the 
land  and  timber.  The  court  will  confine  the  execution  to  the 
land  alone  in  the  first  place  and  will  only  order  a  sale  of  the 
timber  if  the  proceeds  of  the  first  sale  are  insufficient  to  satisfy 
the  mortgage.'^^ 

A  sale  on  a  judgment  entered  on  a  bond  and  warrant  of  at- 
torney accompanying  a  mortgage  avoids  an  estate  in  the  mort- 
gaged premises  created  after  the  mortgage,  but  before  the  entry 
of  judgment.'^^  The  tenth  section  of  the  service  act  of  1901,'^' 
providing  that  notice  should  be  given  to  parties  interested  in  the 
judicial  sale  of  land  that  they  may  defend  against  any  claim  or 
charge  that  may  be  made  against  it,  does  not  apply  to  an  execu- 
tion issued  in  such  a  case,  and  an  affidavit  setting  forth  the  name 

816  Landell's  Appeal,  lOS  Pa.  152. 

817  Eberly  v.  Spatz,  21  Lane.  L.  Rev.  259. 

818  Ibid. 

8ig  Robeson's  Appeal,  117  Pa.  628. 
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of  the  real  owner  of  the  land  is  not  required  before  the  issuance 
of  the  writ  of  venditioni  exponas.*^* 
316.    Judgments,  (u) 

As  we  have  seen,'^°  a  judgment  is  a  lien  on  every  kind  of 
equitable  interest  in  land,  vested  in  the  debtor,  at  the  time  of  its 
entry;  and  as  judgments  are  discharged  by  a  sheriff's  sale  of 
the  debtor's  estate  in  the  land,  his  judgment  creditors  are  enti- 
tled to  be  paid  out  of  the  proceeds,  according  to  the  order  of 
their  date  upon  the  record.*^^  The  judgment  docket  is  prima 
facie  evidence  of  the  order  in  which  liens  are  entered. *^^  But 
between  the  parties,  it  is  not  necessary  that  a  judgment  should  be 
docketed,  in  order  to  create  a  lien;*^*  a  judgment  creditor  is  en- 
titled to  the  fund,  in  preference  to  the  defendant  in  the  execu- 
tion, though  his  judgment  be  not  entered  on  the  lien  docket.*^' 
The  judgment  docket  is  conclusive  as  to  the  amount  of  an  incum- 
brance, though  it  differ  from  that  actually  rendered  j*^"  if  a  judg- 
ment, entered  on  the  appearance  docket,  be  not  transferred  to  the 
judgment  docket,  the  holder  must  look  to  the  prothonotary  for 
his  damages  ;*^'^  but,  nevertheless,  a  plaintiff  cannot  claim  out  of 
the  proceeds  of  a  sheriff's  sale,  more  than  the  amount  of  the 
judgment  as  stated  on  the  appearance  docket;  a  subsequent  lien 
creditor  may  have  an  erroneous  transfer  thereof  to  the  judgment 
docket  corrected.*^^ 

When  a  judgment  is  confessed  to  secure  the  debtor's  several 
creditors,  the  moneys  collected  thereon  to  be  distributed  among 
all  my  creditors  share  and  share  alike,  "it  may  be  shown  on  dis- 
tribution that  the  intention  of  both  the  debtor  and  trustee  was  to 
secure  only  some  specified  claims  that  were  scheduled  in  writing 

u  8  Vale  23491. 
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826  Wetmore  v.  Wisner,  2  Luz.  L.  Ob.  203;  Forney  v.  Royer,  3  Luz. 
h.  Ob.  162. 

827  Polhemus'  Appeal,  32  Pa.  382. 

828  York  Bank's  Appeal,  36  Pa.  4S8. 
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at  the  time  but  were  by  mistake  omitted  from  the  writing.""^ 
And  when  the  directors  of  a  New  York  insolvent  corporation  au- 
thorized the  president  to  confess  judgment  to  a  Pennsylvania 
creditor,  on  distributing  the  proceeds  of  the  sheriff's  sale  under 
the  judgment  the  execution  creditor  was  entitled  to  the  funds, 
though  such  a  preference  was  forbidden  by  the  laws  of  New 
York.*" 

If  there  be  a  sheriff's  sale  of  land,  subject  to  the  lien  of  a 
judgmerit  pending  a  scire  facias  to  revive,  the  lien  of  the  judg- 
ment is  discharged.*^*  Nor  is  the  consequence  important  to  the 
purchaser  whether  the  judgment  be  subsequently  entered  against 
the  defendant  reviving  the  judgment  for  its  full  amount.*** 
Again,  when  a  judgment  has  been  revived  against  the  original 
defendant,  without  notice  to  the  terre-tenant,  the  lien  is  dis- 
charged and  the  terre-tenant  is  entitled  to  the  surplus  of  the  pro- 
ceeds notwithstanding  any  agreement  he  may  have  made  to  pay 
the  judgment.**'  And  if  in  a  judgment  of  revival  a  waiver  of  ex- 
emption and  a  provision  for  attorney  commissions  have  been 
added,  these  do  not  break  the  continuity  of  its  lien  in  favor  of 
other  liens  existing  at  the  date  of  the  revival.***  Lastly  an 
amicable  agreement  to  revive  a  judgment  which  is  identified, 
though  given  the  wrong  number,  will  serve  to  revive  the  judg- 
ment so  that  it  will  retain  its  place.*** 

Some  other  cases  may  be  added  showing  how  judgment  liens 
are  affected  by  official  sale.  Thus  the  lien  of  a  judgment  is  not 
discharged  by  the  sale  of  the  interest  of  one  of  two  tenants  in 
common  who  took  subject  thereto.**"  An  after-acquired  judg- 
ment against  the  vendor  of  a  fraudulent  conveyance,  is  a  lien 
against  the  vendee  only,  and  prior  liens  are  not  affected  by 
a  sale  under  a  judgment  subsequent  to  the  conveyance.**^  The 
proceeds  of  a  sheriff's  sale  under  a  judgment  are  bound  by  an 
execution  under  a  judgment  obtained  after  the  sale,  and  the  sub- 

833  Jenkins  v.  Davis,  141  Pa.  266. 
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sequent  execution  creditor  can  contest  the  validity  of  the  prior 
judgment  on  the  ground  of  fraud.**^ 

When  equities  are  equal,  distribution  is  according  to  legal 
priorities."^  A  judgment  for  purchase  money  is  entitled  to 
priority  over  another  entered  on  the  same  day.***  And  a  lien 
acquired  by  a  levy  on  the  defendant's  after-acquired  estate  has 
priority  over  the  lien  of  a  judgment  entered  subsequent  to  the 
jgyy  845  'j'ljg  holder  of  a  judgment  against  the  defendant  who 
has  agreed  to  apply  it  to  a  debt  due  by  him  to  the  defendant  on 
a  condition  which  he  fails  to  perform  will  have  priority  on  dis- 
tribution to  a  subsequent  judgment  against  the  same  defendant.**® 
A  judgment  on  a  bond  accompanying  a  recognizance  in  the  or- 
phans' court  preferred  to  a  mortgage  executed  subsequent  to  the 
recognizance  in  the  orphans'  court  is  preferred  to  a  mortgage  ex- 
ecuted subsequent  to  the  recognizance  but  before  judgment 
thereon.**^  Again,  when  a  life  estate  is  sequestered  the  fund  is 
payable  to  the  judgment  creditors  in  the  order  of  their  priority  at 
the  time  the  fund  is  brought  into  court  for  distribution,  and 
not  at  the  time  the  sequestrator  was  appointed.***  Furthermore 
a  judgment  which  is  not  regularly  revived  during  the  term  of  the 
sequestration  loses  its  priority  and  will  be  postponed  to  later 
judgments  whose  liens  have  been  continuously  maintained  by  re- 
vival.**^ Again,  when  the  debtor  conveys  land  in  fraud  of  his 
creditors,  who  subsequently  reduce  their  claim  to  judgment,  and 
issue  execution  against  the  land,  judgment  creditors  prior  to  the 
conveyance  are  not  entitled  to  participate  in  the  proceeds  of  the 
sale.*°"  Nor  has  a  judgment  for  arrearages  of  dower  on  the 
distribution  of  a  sheriff's  sale  priority  over  other  judgments  of 
an  earlier  date.**^ 

A  deputy  prothonotary  who  gains  a  priority  in  issuing  an  exe- 
cution by  virtue  of  his  position  will  be  postponed  and  have  the 
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costs  laid  on  him.'°^  And  on  the  sale  by  a  sheriff,  of  property 
in  the  possession  of  a  receiver  judgment  obtained  prior  to  his 
appointment  are  entitled  to  priority.'^^  A  judgment  confessed  to 
sureties  on  a  license  bond  will  take  prioi-ity  over  a  judgment  on  the 
bond  itself  in  favor  of  one  who  has  secured  the  judgment  for  a 
violation  of  the  license  laws.*"* 

On  distribution  there  can  be  no  inquiry  into  the  judgment  on 
which  the  writ  issued  by  the  sheriff,  creditor  or  court ;  the  proper 
way  is  to  open  a  judgment.^^°  A  judgment  also  which  has  been 
actually  paid  has  no  right  to  participate  in  the  distribution.*'" 
Likewise  a  creditor  who  obtains  judgment  after  the  sheriff's 
sale  has  no  standing  in  court  on  a  question  of  distribution.'"' 

Creditors  who  have  not  reduced  their  claims  to  judgment  have 
no  standing  to  restrain  by  injunction  the  distribution  of  a  sher- 
iff's sale  on  the  ground  that  the  judgment  under  which  the  sale 
was  made  was  fraudulent  and  collusive.*"* 

Distribution  where  a  third  party  has  obtained  a  judgment  dur- 
ing the  pendency  of  a  bill  in  equity  by  the  general  creditors  to  re- 
strain execution,  must  be  in  the  order  designated  by  law.*"°  When 
land  is  sold  at  sheriff's  sale  a  mortgage  of  a  portion  is  entitled  to 
that  proportion  of  the  whole  fund  and  if  less  remain,  after  pay- 
ing prior  liens,  he  is  entitled  to  the  balance  of  the  fund  to  the 
exclusion  of  junior  incumbrances.**"  And  when  fractional  parts 
of  a  judgment  are  successively  assigned  to  different  persons,  and 
the  residue  to  another,  if  the  proceeds  of  the  property  bound  by 
the  judgment  be  sufficient  to  pay  them  all,  they  take  pro  rata 
including  the  assignee  of  the  residue.**^  When  a  lessee  under  an 
oil  lease  has  bought  judgments  which  were  liens  on  the  leased 
premises  prior  to  the  execution  of  the  lease,  he  has  a  right  to 
issue  execution  on  the  judgments  and  to  sell  the  property  subject 
to  the  leasehold  estate.**^ 
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317.  Awards,  decrees,  etc. 

An  award,  in  pursuance  of  an  amicable  submission,  creates  no 
lien,  until  judgment  is  entered  thereon  ;*°^^  otherwise,  of  an 
award  under  the  compulsory  arbitration  law.*"*  And  a  decree  in 
equity  for  the  payment  of  money,  has  the  same  effect,  as  to  lien, 
as  a  judgment  in  a  court  of  common  law;*°*  so,  a  judgment  ob- 
tained in  a  justice's  court,  when  a  transcript  thereof  is  filed  in 
the  common  pleas,  creates  a  lien  upon  the  debtor's  real  estate, 
from  the  time  when  it  is  actually  filed.*"^  A  report  of  countj 
auditors,  finding  a  balance  due  to  the  county  from  its  treasurer, 
must  be  entered  on  the  judgment  docket  and  indexed,  in  order 
to  render  it  a  lien,  as  against  subsequent  judgment  creditors.*"* 
And  so,  also,  to  entitle  the  commonwealth  to  a  lien  for  a  balance 
due  by  a  county  treasurer,  upon  the  land  of  him  and  his  sureties, 
as  against  other  lien  creditors,  a  certified  copy  must  have  been 
transmitted  to  the  prothonotary  and  entered  of  record.**^ 

318.  Judgments  to  secure  future  advances. 

A  judgment  or  mortgage  given  to  secure  future  advances  is 
valid,  as  against  subsequent  incumbrances;*"*  and  whether  given 
to  secure  future  advances  to  the  judgment  creditor  or  third  per- 
sons.*"°  But,  in  general,  it  is  only  a  lien,  as  against  intervening 
incumbrances,  from  the  time  of  making  such  advances,  not  from 
its  date;*'"  if,  however,  the  plaintiff  be  bound  by  his  contract  to 
make  the  advances,  it  is  a  valid  lien  to  the  extent  thereof,  from 
the  date  of  its  entry.*'^  If  such  security  be  given  to  a  bank,  to 
secure  discounts,  it  will  not  prevail  against  an  intervening  in- 
cumbrance, without  affirmative  proof  that  a  subsequent  discount 
was,  in  point  of  fact,  a  renewal  of  a  prior  note.*"    A  mortgage 
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executed  to  secure  bonds,  to  be  issued  at  a  future  time,  is  only 
a  lien,  as  against  an  intervening  incumbrance,  to  the  extent  of 
the  bonds  issued  to  bona  fide  purchasers.^'* 

3ig.    Judgments  on  land  which  has  been  fraudulently  conveyed. 

Where  the  owner  of  land  incumbered  with  liens,  makes  a 
conveyance,  which  is  fraudulent  as  against  creditors,  a  judgment 
subsequently  obtained  against  him  only  binds  the  interest  which 
has  passed  to  the  fraudulent  grantee,  and  the  conveyance  being 
valid  as  to  such  fraudulent  grantee,  if  a  sheriff's  sale  be  had 
under  a  subsequent  judgment,  for  the  purpose  of  avoiding  the 
fraudulent  conveyance,  prior  judgments  existing  before  such 
conveyance,  and  which  are  undoubted  liens  upon  the  legal  title, 
are  not  affected  by  the  sale,  and  are  consequently  not  payable 
out  of  the  proceeds;*'*  neither  are  arrears  of  ground  rent,  nor 
taxes. ''°  But  judgments  obtained  against  the  fraudulent  grantor, 
after  the  conveyance,  are  to  be  paid  in  the  order  of  their  date.*'" 
And  even  were  the  title  never  in  the  judgment  debtor,  if  a  sher- 
iff's sale  be  had,  for  the  purpose  of  establishing  a  resulting  trust 
in  his  favor,  by  reason  of  his  having  paid  the  purchase  money, 
and  the  creditor  becomes  the  purchaser,  in  order  to  test  the 
debtor's  ownership,  arrears  of  taxes  are  not  payable  out  of  the 
proceeds  of  sale;  the  lien  thereof  is  not  divested.*"  Where, 
however,  the  debtor  had  no  interest  in  the  land,  legal  or  equit- 
able, at  the  time  of  the  recovery  of  the  judgment,  and  the  acqui- 
sition of  his  equitable  title,  the  alleged  fraudulent  conveyance, 
and  the  assessment  of  the  taxes,  all  intervened  between  the  re- 
covery of  the  judgment  and  the  issuing  of  the  execution,  it  was 
held,  that  the  taxes  were  the  prior  lien  upon  the  fund  produced, 
as  against  the  execution,  which  did  not  become  a  lien  upon  the 
fraudulent  title,  until  the  levy.*"  In  any  case  a  sheriff's  vendee, 
without  notice,  buys  what  the  judgment  creditor  can  sell  and  no 
more.*'* 
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320.    Equitable  claims. 

In  distributing  the  proceeds  of  a  sheriff's  sale,  the  court,  as 
between  equitable  claims,  is  governed  by  the  principles  of 
equity;**"  it  will  consider  that  to  be  done,  which  a  chancellor 
would  decree  to  be  done.**^  Thus,  on  a  question  of  distribution, 
a  judgment  against  a  partnership,  by  its  firm  name  only,  will  be 
upheld ;  it  is  not  absolutely  void  ;**^  and  the  equitable  doctrine  of 
subrogation  is  constantly  invoked,  in  proceedings  for  the  distribu- 
tion of  the  fund  accruing  from  a  sheriff's  sale.*"  On  the  same 
principle  of  equity,  a  prior  judgment  creditor,  who  is  insolvent, 
will  not  be  permitted  to  take  the  fund,  to  the  prejudice  of  a  jun- 
ior judgment  creditor,  for  the  payment  of  whose  judgment  the 
former  is  liable  as  surety;***  and  where  land  is  sold  under  a 
judgment  against  two  defendants,  one  of  whom  has  a  judgment 
of  the  same  date  against  his  codefendant,  who  is  the  owner  of 
the  property,  the  execution  creditor  is  entitled  to  the  proceeds; 
the  defendant  holding  the  judgment  cannot  claim  against  his  own 
judgment  creditor.**^  So,  if  one  creditor  has  a  judgment  against 
principal  and  surety,  and  another  has  a  judgment  against  the 
surety  only,  if  the  creditor  of  the  two  collect  his  judgment  from 
the  surety,  the  other  creditor  will  be  subrogated  to  the  judgment 
of  the  former  one.***  But  the  assignee  of  a  mortgage  will  not 
be  postponed  to  a  subsequent  judgment  creditor,  who  holds  the 
mortgagee's  guarantee  for  the  security  of  his  judgment.**'  Where 
money  is  raised  by  a  sheriff's  sale,  and  brought  into  court  for  dis- 
tribution, the  court  has  an  equitable  jurisdiction  to  set  off  one 
judgment  against  another,  independently  of  the  statute;***  other- 
wise, as  to  claims  which  are  not  in  judgment.**^ 

In  the  distribution  of  a  fund  equity  forbids  payment  of  a 
prior  lien  as  against  a  subsequent  execution   standing  to  the 
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owner  of  the  first  lien  in  the  relation  of  surety.'""  As  equity  al- 
ways protects  the  surety  whenever  the  superior  right  of  another 
is  not  thereby  impinged,  it  is  unjust  and  inequitable  to  compel 
a  creditor  to  make  his  money  from  the  sureties  to  enable  an- 
other, who  is  creditor  of  the  principal  to  realize  his  claim."^ 
When  a  creditor  has  recourse  to  two  funds  he  will  be  paid  from 
the  one  to  which  the  other  creditors  have  no  recourse.*"^^  Again, 
when  a  creditor  can  thus  satisfy  his  demand  from  a  double  fund, 
his  election  from  one  fund  can  never  be  enforced  to  defeat  a  su- 
perior or  even  an  equal  right  of  another.*"'^''  Furthermore  a 
paramount  creditor  will  not  be  compelled  to  give  up  a  good  se- 
curity and  resort  to  one  of  no  present  or  doubtful  value.*''^'=  And 
when  the  equities  of  execution  and  lien  creditors  are  equal,  the 
distribution  must  be  made  according  to  the  legal  rights  of  prior- 
ity among  the  liens. '"^"^ 

On  the  distribution  of  the  proceeds  of  a  sheriff's  sale  paid  into 
court  the  costs  will  be  chargeable  to  the  fund  where  the  unsuc- 
cessful claimants  had  probable  cause  for  ordering  the  payment 
into  court.*"^^  More  generally,  when  there  is  probable  cause  for 
the  litigation  the  costs  are  usually  placed  on  the  fund,*°^*  in  pref- 
erence to  a  prior  lien  on  the  land,*"^^;  but  this  preference  does 
not  extend  to  the  general  costs  of  the  suit.'*^''  These  have  no 
priority  over  the  claims  of  lien  creditors. *°^» 

If  a  lien  creditor's  claim  be  prima  facie  invalid,  but  is  sustained 
by  evidence,  the  costs  must  be  borne  by  the  fund.*"^'  And  if  a 
lien  creditor  excepts  to  the  sheriff's  return  on  the  ground  that 
the  judgment  oh  which  the  sale  was  made  was  invalid,  and  the 
auditor  finds  against  the  exceptants,  the  cost  of  the  audit  will 

890  Stanhope's  Estate,  184  Pa.  414. 

891  Baldwin  v.  Ralston,  6  Dist.  198. 

891a  Patrick  v.  Smith,  2  Super.  Ct.  113.  See  Tigue  v.  Bonta,  176  Pa. 
414;  Clausen  v.  Bellevue  B.  &  L.  Association,  6  Dist.  234. 

891b  Oder  of  Solon  v.  Gunther,  8  Super.  Ct.  319. 

891C  Norristown  Trust  Co.  v.  Smith,  19  Montg.  21. 

89id  Fritsch  v.  Citizens'  Bank  of  Reading,  191   Pa.  283. 

8916  Carstairs  v.  Haggerty,  21  W.  N.  C.  SSS;  Dinsmore  v.  Davis,  36 
L,.  I.  174;  Bedell's  Appeal,  87  Pa.  510. 

891  f  German  F.  B.  Association  v.  Heebner,  12  Montg.  24;  CNeil  v. 
McClure,  i  Phila.  102. 

89lg  SheUy's  Appeal,  38  Pa.  210;    Strohecker  v.  Buifington,  i  Pears.  124. 

89lh  Fry's  Appeal,  76  Pa.  82. 

8911    Malone's  Appeal,  79  Pa.  481. 

891J   Bachman's  Estate,  i  C.  P.  Rep.  7. 
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be  charged  against  the  fund  if  they  had  probable  cause  to  object 
to  the  return. *°^ 

The  costs  of  a  judgment  are  always  entitled  to  share  in  the 
distribution,  no  matter  to  whom  they  belong,  if  the  defendant 
has  not  paid  them.*"'  And  when  a  lien  creditor  would  not  be 
benefited  by  the  disallowance  of  costs  he  cannot  complain  if 
they  are  allowed.*"*  But  when  the  fund  produced  by  a  sheriff's 
sale  of  real  estate  is  insufficient  to  pay  liens  prior  to  the  judg- 
ment under  which  the  sale  is  made,  the  plaintiff  in  the  writ  issued 
thereon  is  entitled  to  receive  from  the  fund  the  costs  incurred  in 
order  to  effect  the  sale  only,  and  not  those  incurred  prior  to  the 
execution.'"^  Said  the  court  in  Fry's  Appeal :'°°  "In  the  dis- 
tribution of  money  raised  by  the  sheriff's  sale  of  real  estate,  the 
costs  of  sale  should  first  be  paid,  and  the  residue  of  the  fund 
applied  to  the  liens  divested  by  the  sale  according  to  their  prior- 
ity. The  costs  thus  preferred  do  not  include  those  made  in  ob- 
taining the  judgment,  but  commence  with  the  issuing  of  the  exe- 
cution necessary  to  effect  the  sale."  And  "when  two  or  more 
pieces  of  real  estate  are  sold  on  a  junior  judgment  which  is 
clearly  not  entitled  to  participate  in  the  fund  realized  from  the 
sale,  the  costs  of  effecting  the  sale,  that  is,  the  cost  incurred  on 
the  execution  process  alone,  including  advertising  and  excluding 
costs  of  the  judgment  proper,  should  be  divided  into  as  many 
equal  parts  as  there  are  separate  pieces  of  property  sold,  and  one 
portion  thereof  charged  to  the  fund  realized  from  each.  In  no 
other  way  can  the  rights  of  respective  lien  creditors,  on  different 
pieces  of  property  be  preserved." 

The  costs  of  execution  are  not  entitled  to  a  preference  over 
the  defendant's  right  of  exemption  if  the  fund  be  insufficient.*"^ 
And  if  the  writ  on  which  a  sale  is  made  takes  all  the  money,  the 
costs  of  subsequent  writs,  though  in  the  sheriff's  hands  at  the 
time  of  sale,  have  no  priority.*"*  Likewise  the  costs  of  recover- 
ing a  judgment,  not  reached  in  distribution,  are  not  payable  out 
of  the  fund,  nor  are  the  costs  incurred  on  an  execution  on  such 

892  Drake  v.  Hayes,  2  Lack.  Jur.  297.    See  8  Vale  23610. 

893  Hennessy's  Estate,  4  Law  Times  (N.  S.)  9. 

894  McFarland's  Estate,  16  Super.  Ct.  142. 

895  Fritch  V.  Citizens'  Bank  of  Reading,  191  Pa.  283. 

896  76  Pa.  82. 

897  McFarland  v.  Short,  i  Chester  410;  Hain  v.  Rhoads,  7  C.  C.  S68. 
8g8  Merriman  v.  MuUett.  2  C.  C.  360. 
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judgment. '°°  Again,  when  personal  property  is  sold  by  the  sher- 
iff under  two  executions,  one  of  which  has  a  prior  lien,  and  the 
proceeds  of  the  sale  are  insufficient  to  pay  the  first  lien,  no  part 
of  the  costs  of  the  second  execution  is  payable  out  of  the  fund 
realized."""  The  costs  also  of  a  suit  on  a  later  lien,  not  necessary 
to  a  sale,  are  not  payable  in  preference  to  an  elder  judgment.'"^ 

On  a  sale  of  real  estate  under  a  levari  facias  sur  mortgage,  the 
sheriff  is  not  entitled  to  tax  as  part  of  his  costs,  the  costs  on  form- 
er writs  which  were  stayed  because  of  defective  service  and  a 
failure  to  give  notice  of  the  sale.*°^  If  a  plaintiff  levy  costs  by 
execution  to  which  he  is  not  entitled,  the  court  will  compel  him 
to  refund  even  after  they  have  been  distributed  by  the  sheriff."" 
The  costs  of  an  issue  are  payable  by  the  parties  thereto,  and  not 
from  the  fund  in  court  ;""*  and  the  costs  of  a  proceeding  for  the 
distribution  of  the  proceeds  of  a  judicial  sale  are  to  be  appor- 
tioned among  the  lien  creditors  in  proportion  to  the  amount  of 
their  respective  claims.""* 

321.    Order  of  payment. 

The  costs  of  a  writ,  which  has  been  stayed,  are  not  a  lien  upon 
the  fund;""*  nor  those  incurred  on  an  execution  upon  a  judgment 
not  reached  in  distribution.""  The  landlord's  claim  for  rent  is 
not  entitled  to  precedence  as  against  the  sheriff's  costs.""*  More 
generally  "distribution  requires  an  adjustment  of  the  equities  be- 
tween the  claimants  and  must  be  made  according  to  law  and 
equity.  A  prior  lien  will  be  postponed  to  a  junior  when  this  is 
necessary  to  do  justice  to  the  holder  of  the  junior  lien,  otherwise 
the  order  of  priority  will  be  followed."""" 

899  Graham  v.  Machine  Co.,  35  L.  I.  70;  Grayson  v.  Haugstorfer, 
9  W.  N.  C.  333- 

900  Kunsman  v.  Kunsman,  2  Lane.  L.  Rev.  291. 

901  Lohr's  Appeal,  90  Pa.  507. 

902  Boyd  V.  Johnson,  144  Pa.  174.  See  Johnson  v.  Burkholder,  10 
Lane.  L.  Rev.  393. 

903  Harris  v.  Fortune,  i  Benir's  125. 

904  Hoover  v.  Diffenderfer,  5  Lane.  L.  Rev.  245. 

90s    Malseed  v.  Scott,  4  Leg.  &  Ins.  Rep.  10,  2  Luz.  L-  Ob.  107. 

906  Boyd  v.  Mole,  9  Phila.  118. 

907  Graham  v.  McLean  &  Bennor  Machine  Co.,  35  L.  L  70. 

908  Hennis  v.  Streeper,  i  Miles  269. 

909  Williams,  J.,  McCune  v.  McCune,  164  Pa.  611,  613;  Tindle's  Ap- 
peal, 'J^  Pa,  301 ;  Landell's  Appeal,  105  Pa.  153. 
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322.    Distribution  of  proceeds  of  corporation. 

The  proceeds  from  the  sale  of  a  corporation  are  distributed 
among  the  creditors  as  in  the  case  of  an  individual.'"  The  court 
acts  on  equitable  principles;'"  therefore  a  liability  on  unpaid 
stock  may  be  set  off  against  the  claims  of  stockholders.'^^  The 
proceeds  arising  from  the  sale  on  execution  of  corporate 
property  not  necessary  to  the  exercise  of  its  franchise 
go  to  the  lien  creditors,  to  the  exclusion  of  the  general  cred- 
itors,'^^ and  is  divided  among  them  according  to  priority  of  lien 
and  not  pro  rata.'^*  A  special  fieri  facias  against  corporate  fran- 
chises under  the  act  of  1870,'^°  cannot  issue  until  an  ordinary  fi. 
fa.  has  been  issued  and  returned  unsatisfied.  But  if  the  officers 
and  creditors  of  a  corporation  permit  a  sale  under  a  special  fi. 
fa.  without  the  issuing  of  a  previous  ordinary  writ  and  bid  in  the 
property  themselves,  the  execution  creditors  in  the  order  of  prior- 
ity are  entitled  to  the  proceeds  of  the  sale  to  the  exclusion  of 
the  general  creditors'.'^* 

322.    Taxes. 

By  the  act  of  1901  all  taxes  which  may  be  lawfully  imposed  or 
assessed  on  any  property  in  the  commonwealth  shall  be  a  first 
lien  on  the  property  together  with  all  charges,  expenses  and  fees 
added  thereto  for  failure  to  pay  promptly.  Such  liens  shall 
have  priority  to  any  other  obligation,  judgment,  claim  lien  or 
estate  and  be  fully  paid  and  satisfied  out  of  the  proceeds  of  any 
judicial  sale  of  the  property,  except  the  costs  of  sale  and  the 
writ  on  which  it  is  made.'^' 

The  act  of  1901  did  not  change  the  existing  law  in  those  coun- 
ties, cities  or  districts  where  taxes  and  municipal  claims  were 
first  liens  prior  to  its  passage.  In  these  therefore  municipal 
claims  for  taxes,  paving,  water  rents,  etc.,  duly  filed  as  liens  of 
record  under  this  act  have  priority  over  mortgages,  judgment 

910  Bayard's  Appeal,  72  Pa.  453;  Steiner's  Appeal,  27  Pa.  313;  Rey- 
nolds V.  Reynolds  Lumber  Co.,  175  Pa.  437. 

911  Hart's  Appeal,  96  Pa.  355. 

912  Vallee  Brothers  v.  Electric  Light  Co.,  18  Lane.  L.  Rev.  65. 

913  Fairmount  Coal  &  Iron  Co.'s  Appeal,  14  W.  N.  C.  214. 

914  Fritchman's  Appeal,  30  P.  L.  J.  4SS;  First  Nat.  Bank  v.  New 
York  Coke  Co.,  137  Pa.  601. 

915  April  7,  P.  L.  58.  I  Purd.  §190,  p.  826. 

916  Valle  Bros.  &  Co.  v.  Arnold  Mfg.  Co.,  6  Del.  69. 

917  June  4,  P.  L.  365,  4  Purd.  §263,  p.  4661. 
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and  other  liens  attaching  prior  to  the  passage  of  this  act  if  they 
would  have  been  entitled  to  priority  under  the  former  law.'" 
How  then  were  liens  afifected  by  sheriff's  sales  under  former 
laws?  By  the  act  of  1824*"  taxes,  rates  and  levies  became  a 
lien  on  real  estate  charged  from  the  time  of  their  assessment 
which  have  priority  over  prior  incumbrances  created  by  the 
owner.'^"  The  law  was  first  applied  to  Philadelphia,  afterward 
to  Allegheny  county  and  finally  to  cities  of  the  third  class.  As 
between  tax  liens,  wages  and  rent  the  act  of  1891°^^  gave  wages 
priority  over  taxes,  but  a  later  law  of  the  same  year°'^  directs 
that  rent  shall  be  paid  from  the  proceeds  of  the  sale  of  prop- 
erty liable  to  distress  before  either  wages  or  taxes. °^'  But  taxes 
that  were  not  a  prior  lien  before  this  act  still  remain  postponed 
to  other  liens.°^* 

323.    Municipal  claims. 

A  purchaser  at  a  sheriff's  sale  under  a  judgment  obtained  on 
a  sci.  fa.  sur  municipal  claim  is  not  bound  to  show  strict  compli- 
ance with  the  acts  of  the  assembly,  he  is  protected  by  his  judg- 
ment.°^°  Even  though  the  record  shows  that  the  writ  was  not 
served  as  directed  by  law,  yet  after  judgment  on  the  sci.  fa.  and 
a  sheriff's  sale  of  the  property  thereunder  it  is  too  late  to  inquire 
in  a  collateral  proceeding  between  the  original  owner  and  the 
parties  in  possession,  claiming  under  the  sheriff's  sale,  into  the 

918  Haspel  V.  O'Brien,  218  Pa.  146,  revg.  32  Super.  Ct.  147,  and  over- 
ruling Williams'  Estate,  13  Dist.  596;  Martin  v.  Greenwood,  27  Super. 
Ct.  24s,  which  reversed  14  Dist.  23;  Oil  City  B.  &  L.  Association  v.  Shan- 
felter,  29  Super.  Ct.  251 ;  Temple's  Assigned  Estate,  22  Lane.  L.  Rev. 
377;  Gibbons  v.  Cochran,  32  Super.  Ct.  185;  Helfenstein  v.  Vanderslice, 
16  Dist.  72;  Second  Nat.  Bank  v.  Troxell,  2  Leh.  56;  City  v.  Mason,  16 
Dist.  753 ;  Centre  Co.  v.  Weaver,  35  C.  C.  334.    See  8  Vale  23620. 

giQ  Feb.  3,  1824,  8  Sra.  L.  189,  3  Purd.  147,  p.  2695.  This  act  was  re- 
pealed by  the  law  of  1901,  3  Purd.  2652. 

920  See  Parker's  Appeal,  8  W.  &  S.  449. 

921  May  12,  P.  L.  55- 

922  May  26  P.  L.  122.    See  notes  (w  &  x)  4  Purd.  5048,  5049. 

923  Clark  Electrode  Co.'s  Assignment,  15  Dist.  64. 

924  Lukens  v.  Katz,  27  C.  C.  12  Dist.  604;  Caner  v.  Bergner,  2J  Super. 
Ct.  220.  See  also  In  re  Prince,  14  Dist.  172.  But  as  the  insolvent  law 
of  1901  establishing  preferences  is  suspended  by  the  federal  bankruptcy 
law,  it  would  seem  that  preferences,  so  far  as  they  are  preserved,  are 
fixed  by  the  federal  statute.    See  §389. 

925  Herring  v.  Chambers,  103  Pa.  172. 
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sufficiency  of  the  service  or  the  validity  of  the  judgment.'"  Nor 
does  the  issuing  of  a  scire  facias  on  a  tax  claim  in  Pittsburgh  af- 
fect the  validity  of  a  subsequent  sale  on  the  judgment.'^^ 

324.    Arrears  of  ground  rent.(v) 

Arrears  of  ground  rent  are  payable  out  of  the  proceeds  of  a 
sheriff's  sale  of  the  land,'^*  if  the  ground  rent  deed  contain  a 
clause  of  re-entry,  in  default  of  payment ;  in  such  case,  the  owner 
of  the  ground  rent  has  a  lien  upon  the  estate  of  the  tenant,  and 
he  may  have  recourse  to  its  substitute,  when  the  land  is  converted 
into  money.°^°  And  it  matters  not  that,  during  all  the  time  the 
rent  was  accruing,  there  was  sufficient  personal  property  upon 
the  premises  that  might  have  been  distrained.'^"  But  where  the 
party  thus  resorts  to  the  land,  he  cannot  be  allowed  interest  on 
the  arrears;  he  could  not  have  distrained  for  interest,  and  if  he 
had  re-entered,  he  could  only  have  held  until  his  arrears  were 
paid.'^^  The  day  of  sale,  however,  is  the  time  to  which  all  liens, 
payable  out  of  the  proceeds,  are  to  be  computed;  and  therefore, 
ground  rent  accruing  after  the  day  of  sale,  but  prior  to  the  execu- 
tion of  the  deed,  must  be  paid  by  the  purchaser.'^^  The  sheriff 
cannot  relieve  himself  from  responsibility  for  arrears  of  ground 
rent,  by  a  condition  of  sale,  that  unless  a  claim  for  arrears  be 
presented,  before  he  parts  with  the  money,  they  will  be  paid  by 
the  purchaser;  if  he  distribute  the  fund  to  subsequent  lien  cred- 
itors, he  is  personally  liable  to  the  ground  landlord."'    The  lien 

V  4  Vale  10977. 

926  Ibid. 

927  Duff  V.  Tiers,  32  P.  L.  J.  248.    See  Johns  v.  Tiers,  114  Pa.  6ii. 

928  Potts  V.  Rhodes,  cited  2  Binn.  148 ;  Bantleon  v.  Smith,  2  Binn.  146 ; 
Ter  Hoven  v.  Kerns,  2  Pa.  96. 

929  Pancoast's  Appeal,  8  W.  &  S.  381 ;  Spangler's  Appeal,  30  Pa. 
277  n.  It  is  otherwise  where  there  is  no  right  of  re-entry,  but  only  a 
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lien.    Sands  v.  Smith,  3  W.  &  S.  9;  McCleerj  v.  Henry,  2  Am.  L.  J.  257. 

930  Dougherty's  Estate,  9  W.  &  S.  189. 

931  Bantleon  v.  Smith,  2  Binn.  146;  Ter  Hoven  v.  Kerns,  2  Pa.  96. 
In  the  former  case  Chief  Justice  Tilghman  intimates  that  the  case  might 
be  different,  if  the  deed  gave  the  grantor  power  to  enter  and  hold  as  of 
his  former  estate  (which  is  the  form  now  used)  ;  for,  in  such  case  the 
defendant  would  be  driven  into  equity  for  relief,  and  in  equity  it  might 
be  thought  reasonable,  to  relieve  on  terms  of  paying  interest.  2  Binn. 
154.    See  McQuesney  v.  Hiester,  33  Pa.  441 ;  Chew's  Estate,  4  Phila.  186. 

932  Walton  v.  West,  4  Wh.  221. 
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for  arrears  of  ground  rent  relates  back  to  the  date  of  the  ground 
rent  deed,  as  against  an. intervening  judgment;'"  but  a  surety 
for  stay  of  execution,  on  a  judgment  for  arrears  of  ground  rent, 
is  not  entitled  to  subrogation  as  against  arrears  subsequently  ac- 
cruing.*'^ 

Arrears  of  ground  rent  are  discharged  by  a  judicial  sale  of  the 
property,  which  are  paid  from  the  proceeds."^'  Says  Justice 
Trunkey  :°'^  "The  owner  of  the  ground  rent  cannot  elect  to  re- 
fuse the  money  and  continue  the  lien.  When  the  sheriff  makes 
the  sale,  he  is  bound  to  appropriate  the  fund  in  discharge  of  the 
liens  in  the  order  of  priority,  or  pay  the  money  into  court.'''  A 
private  sale  of  the  land  will  not  divest  liens,  and  the  owner  of 
the  ground  rent  in  some  circumstances  may  prosecute  proceed- 
ings for  collection  without  actual  notice  to  the  subsequent  grantee. 
The  latter  purchases  with  knowledge  of  the  charge  and  often 
must  protect  himself.'''  A  sheriff's  sale  divests  the  lien  of  the 
rent — no  lien  is  divested  by  a  private  sale."  They  are  also  pay- 
able out  of  damages  awarded  for  the  opening  of  a  street  in  prior- 
ity to  a  judgment  creditor.'*"  And  if  one-half  of  a  lot  charged 
with  an  entire  ground  rent  is  sold  by  the  sheriff,  the  arrears  of 
ground  rent  on  the  whole  lot  are  payable  from  the  proceeds  of  the 
sale.'*^  Again,  when  a  property  subject  to  two  successive  ground 
rents  is  sold  under  a  subsequent  incumbrance,  the  arrears  of  the 
first  ground  rent  are  not  discharged  by  the  sale,  as  they  are  pro- 
tected by  the  intervening  estate  of  the  second  ground  rent.'*' 
Nor  is  a  ground  rent  falling  due  on  the  same  day  as  a  sheriff's 
sale  discharged  by  it.'*' 

A  purchaser  at  a  sheriff's  sale  of  land,  subject  to  a  mortgage 
and  also  to  a  prior  ground  rent,  buys  it  subject  to  the  arrears  of 
ground  rent.'**    But  a  sheriff's  sale  of  real  estate  on  a  judgment 
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937  Ibid.,  p.  235. 
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in  covenant  for  ground  rent  received,  discharges  a  mortgage  on 
the  premises  subsequent  to  the  ground  rent  deed.'*'  And  this  is 
so  notwithstanding  the  purchaser  is  the  husband  of  one  of  sev- 
eral heirs  at  law  to  the  land  who  have  suffered  the  ground  rent 
to  become  in  arrear.'**  A  tender  by  a  purchaser  at  a  sherifif's 
sale  of  land  bound  by  a  ground  rent  of  the  principal  and  all  ar- 
rearages that  have  accrued  since  his  purchase,  extinguishes  all 
liability  so  far  as  he  and  the  land  are  concerned."*' 
325.    Mechanic's  liens. 

In  1901,®**  an  elaborate  law  was  enacted  declaring  that  "every 
structure  or  other  improvement,  and  the  curtilage  appurtenant 
thereto,  shall  be  subject  to  a  lien  for  the  payment  of  all  debts 
due  to  the  contractor  or  subcontractor  in  the  erection  and  con- 
struction or  removal  thereof  in  the  addition  and  in  the  alteration 
and  repair  thereof,  and  of  the  outhouses,  sidewalks,  yards,  fences, 
walls  or  other  enclosure  belonging  to  said  structure  or  other  im- 
provements ;  and  in  the  fitting  up  or  equipment  of  the  same  for 
the  purpose  for  which  the  improvement  is  made,  including  paper- 
hanging,  grates,  furnaces,  heaters,  boilers,  engines,  chandeliers, 
brackets,  gas  and  electric  pipes,  wires  and  fixtures;  and  for  like 
debts,  contracted  by  such  owner  in  the  fitting  up  or  equipment 
with  machinery,  gearing,  boilers,  engines,  cars  or  other  useful 
appliances,  of  new  or  old  structures  or  other  improvements,  for 
business  purposes;  and  for  like  debts,  contracted  by  such  owner 
for  rails,  ties,  pipes,  poles  and  wires,  and  the,  excavation  for  and 
laying  and  relaying,  or  stringing  and  restringing,  said  rails,  ties, 
pipes  or  wires,  or  erecting  said  poles,  whether  on  the  property 
described  in  the  claim  or  upon  other  private  property  or  public 
highways." 

'  On  the  distribution  of  the  proceeds  of  real  estate  if  the 
widow's  exemption  be  superior  to  the  mechanic's  lien,  but  sub- 
ordinate to  a  mortgage,  they  will  be  paid  in  the  order  in  which 
they  stand  on  the  record."*"  Judgment  lien  creditors  cannot  com- 
pel a  prior  judgment  lien  creditor  to  go  against  a  tract  they  have 
released,  and  thus  exclude  mechanic's  lien  holders  who  have  filed 
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947  Sergeant  v.  Fleckenstein,  9  Super.  Ct.  557;  McKibbin  v.  Peters, 
i8s  Pa.  S18. 

948  June  4.  P-  L-  431.  3  Purd.  §7,  p.  2467. 

949  Miller's  Appeal,  123  Pa.  9§, 


1826         Common  Law  PnACTiee  in  Pennsylvania. 

claims;  against  a  building  erected  on  the  tract.""  Nor  can  a  me- 
chanic's lien  creditor,  prior  to  a  sheriff's  sale,  have  an  auditor 
appointed  to  marshal  and- determine  the  liens."^  And  when  me- 
chanic's lien  creditors  have  been  deprived  of  their  liens  by  the 
payment  of  a  prior  judgment  against  the  owner  as  surety,  they 
are  entitled  to  be  subrogated  to  the  owner's  rights  against  his 
principal,  and  to  be  paid  out  of  the  latter's  estate  to  the  exclusion 
of  judgments  against  his  estate  subsequent  to  the  mechanic's 
lien.»" 

A  sheriff's  sale  under  a  mechanic's  lien  against  the  separate 
property  of  a  married  woman  will  pass  a  good  title,  which  is  not 
subject  to  a  previous  sheriff's  sale  under  a  judgment  against  her 
husband."'  A  widow's  dower  may  be  sold  for  her  debts,  though 
the  estate  be  sold  in  partition  and  the  widow's  third  of  the  pur- 
chase money  is  held  by  her  purchaser,  who  must  pay  interest  dur- 
ing her  life."* 

326.    Priority  of  judgments. 

Judgments  and  mortgages,  when  the  latter  are  discharged  by 
the  sale,  stand  upon  precisely  the  same  footing,  and  are  payable 
in  the  order  of  their  priority.""*  And  a  judgment  against  a 
former  owner  of  the  property,  which  is  a  lien  on  the  land,  is  pay- 
able out  of  the  proceeds  of  sale.""'  There  is  no  priority  between 
judgments  entered  on  the  same  day;  they  are  to  be  paid  pro 
rata;'"  nor  is  there  any  priority  between  a  judgment  entered  and 
a  mortgage  recorded  on  the  same  day;"''*  in  such  case,  the  law 
does  not  regard  fractions  of  a  day ;°°°  and  the  judgment  creditor 
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may  show  that  a  recital  in  the  mortgage,  that  it  was  for  purchase 
money,  is  untrue.'""  But  as  between  a  judgment  and  a  convey- 
ance, of  the  same  date,  the  priority  depends  upon  proof  of  the 
actual  time  of  the  entry  and  execution  ;°°^  if,  however,  there  be  no 
proof  as  to  the  time  of  the  entry  of  the  judgment,  it  will  have 
priority  over  an  assignment  for  the  benefit  of  creditors,  executed 
on  the  same  day.°*^  As  we  have  already  seen,°"^  a  judgment 
entered  after  a  conveyance  in  fraud  of  creditors,  is  a  lien  only 
upon  the  estate  of  the  fraudulent  grantee. 

Where  a  mortgage  is  given  to  secure  several  accompanying 
bonds,  for  instalments  of  the  same  debt,  some  of  which  are  as- 
signed, and  others  retained  by  the  mortgagee,  in  case  of  a  de- 
ficiency in  the  proceeds  of  the  mortgaged  premises,  the  bonds  are 
to  be  paid  pro  rata;*"*  but  the  purchasers  of  several  parcels  of 
land,  subject  to  a  common  incumbrance,  are,  in  equity,  to  be 
charged  in  the  inverse  order  of  their  alienation. °"*  Thus,  where 
land,  held  by  articles,  is  sold  under  a  mechanic's  lien  against  the 
vendee,  as  between  him  and  his  grantee  of  an  undivided  moiety 
thereof,  the  unpaid  instalments  of  purchase  money,  and  the  me- 
chanics' claims,  are  payable  out  of  the  moiety  remaining  in  the 
former ;  and  liens  against  him,  which  attached  after  the  sale,  only 
bind  his  remaining  interest.*®'  If  a  third  incumbrance  be  su- 
perior to  the  first,  but  subordinate  to  the  second,  the  first  incum- 
brance is  entitled  to  the  proceeds  of  a  judicial  sale  of  the  prop- 
erty.'" 

337.    Purchase  money  judgments. 
A  judgment  for  purchase  money,  entered  on  the  same  day  as 
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the  execution  of  a  conveyance  of  the  legal  title,  has  priority  over 
a  judgment  obtained  against  the  vendee,  after  the  purchase,  but 
before  the  execution  of  the  conveyance;  but  the  priority  would 
be  the  other  way  if  the  judgment  for  purchase  money,  had  been 
entered  some  days  after  the  execution  of  the  conveyance.*"*  And 
in  such  case,  the  judgment  for  purchase  money  has  priority  over 
a  mechanic's  lien.°°*  But  where  the  sale  is  under  a  judgment  in 
favor  of  vendor  against  vendee,  for  the  purchase  money,  the 
vendor's  whole  interest  passes,  and  he  is  entitled  to  the  proceeds, 
to  the  whole  extent  of  the  unpaid  purchase  money,  without  re- 
gard to  the  date  of  his  judgment,  in  preference  to  liens  on  the 
vendee's  title.""  Where  the  vendee  purchased  subject  to  incum- 
brances expressly  charged  in  the  deed,  the  amount  of  such  in- 
cumbrances is  not  to  be  deducted  from  the  unpaid  purchase 
money;  and  a  parol  agreement  may  be  shown  between  vendor 
and  vendee,  that  the  latter  should  take  subject  to  incumbrances 
not  named  in  the  deed.*'^ 

328.    Partnership  judgments. 

Partnership  judgments  are  to  be  paid  out  of  the  proceeds  of 
the  partnership  lands,  in  preference  to  prior  judgments  against 
individual  members  of  the  partnership;  and  if  the  judgment  be 
merely  joint,  the  plaintiff  may  show,  on  the  distribution,  that  the 
cause  of  action  was  a  partnership  debt.^'"  But  a  judgment  en- 
tered on  the  judgment  docket  against  the  members  of  a  firm,  by 
their  surnames,  omitting  their  Christian  names,  though  valid  be- 
tween the  parties,  is  not  such  notice  as  will  bind  purchasers  or 
subsequent  judgment  creditors,  and  will  be  postponed  to  a 
subsequent  judgment  properly  entered;  and  it  makes  no  differ- 
ence, that  the  judgment  in  question  had  been  entered  in  the  ap- 
pearance docket. °^"    A  judgment  against  a  partnership  is  a  lien 
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on  the  separate  real  estate  of  each  partner,  and  is  entitled  to  the 
proceeds  in  preference  to  a  subsequent  judgment  by  a  separate 
creditor  of  such  partner.'^*  A  judgment  confessed,  without  au- 
thority, by  one  partner,  in  the  name  of  the  firm,  though  void  as 
to  his  copartners,  is  good  as  between  himself  and  his  creditor, 
and  is  a  lien  upon  his  land.*"  The  fact  that  land,  conveyed  to 
two  persons  as  tenants  in  common,  was  purchased  and  paid  for 
by  them  as  partners,  and  was  partnership  property,  must  appear 
by  deed  or  writing  placed  on  record,  and  cannot  be  shown  by 
parol  proof.®'"  Where  land  was  purchased  by  one  of  the  part- 
ners, who  gave  his  individual  bonds  and  mortgages  therefor,  the 
vendors  are  not  entitled  to  share  in  the  proceeds  of  partnership 
assets,  though  it  be  shown  that  the  purchase  was  on  firm  ac- 
count.°'' 

It  is  competent  for  a  creditor  to  show  that  an  execution  against 
individuals  is  for  a  partnership  debt  ;"'*  and  partnership  property 
can  be  levied  on  and  sold  under  an  execution  against  an  indivi- 
dual member  of  the  firm,  if  the  execution  be  for  a  firm  debt.*'* 

When  individual  property  is  sold  on  an  execution  against  a 
firm,  the  proceeds  will  be  awarded  to  the  firm  creditors  in  prefer- 
ence to  a  subsequent  writ  against  the  individual  partner.'*"  The 
individual  members  of  a  firm  executed  mortgages  on  their  indi- 
vidual interests  in  a  coal  lease,  afterwards  a  judgment  was  re- 
covered against  the  firm  but  set  aside  as  to  one  member.  The 
holders  of  bonds  accompanying  the  mortgages  were  awarded  on 
execution  the  proceeds  of  the  sale  of  the  leasehold  estate  in  pref- 
erence to  the  partnership  creditors.''^  And  when  two  executions 
are  issued  against  the  interest  of  a  partner  in  the  firm  property, 
the  proceeds  will  be  awarded  to  the  creditor  under  whose  writ 
the  sale  was  actually  made.°*^  And  if  there  be  no  firm  assets  and 
no  solvent  partner,  the  separate  estate  of  one  of  the  partners 
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will  be  distributed  among  the  joint  and  separate  creditors  pari 
passu."^ 

When  real  estate  is  owned  by  a  partnership  and  is  sold  under 
execution  the  fund  should  be  distributed  among  the  judgment 
creditors  of  the  firm  according  to  priority  of  entry  of  judgment; 
nor  has  a  conversion  into  personalty  been  wrought  by  the  sale."* 
Likewise  a  judgment  note  signed  by  a  partnership  is  a  lien  on 
their  real  estate,  and  the  proceeds  from  its  sale  will  be  applied  in 
payment  of  the  judgment  rendered  thereon.""  Finally  the  fund 
produced  from  the  sale  of  partnership  assets  and  claimed  by  the 
creditors  on  final  judgment,  ought  to  be  paid  before  exemptions 
claimed  by  the  partners.®'* 

329.    Disposition  of  surplus. 

When  the  proceeds  amount  to  more  than  sufficient  to  satisfy 
the  liens,  the  officer  making  the  sale  or  receiving  the  proceeds, 
must  pay  the  surplus  to  the  debtor,  unless  the  fund  has  been 
paid  into  court,  and  then,  and  not  before,  such  officer  is  dis- 
charged of  record."*'  By  the  word  "debtor"  seems  to  be  meant, 
persons  deriving  title  from  the  defendant,  such  as  assignees, 
grantees  or  personal  representatives.  If  the  land  were  sold 
after  the  death  of  the  defendant,  on  a  judgment  obtained  against 
him  in  his  lifetime,  the  surplus  remaining,  after  paying  the  liens 
of  record,  must  be  paid  to  the  personal  representatives,  on  their 
giving  security  for  the  legal  distribution  of  the  fund ;  such  money 
to  be  distributed  as  real  estate."**  By  "liens  of  record,"  in  this 
section,  are  meant  liens  existing  prior  to  the  death  of  defendant ; 
the  debts  due  at  his  death,  though  liens  upon  his  land,  are  not 
liens  of  record,  and  even  if  judgments  be  obtained  after  his  death, 
they  have  no  claim  against  the  surplus  of  the  fund  in  court,  but 
must  be, paid  through  the  personal  representatives,  to  whom  such 
surplus  must  be  awarded."*"  If  the  land  sold  under  such  a  judg- 
ment has  been  taken  by  an  heir  at  a  valuation,  and  a  recogni- 
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zance  given,  the  cognisee  is  entitled  to  the  surplus  paid  to  the  ad- 
ministrator.*'" 

On  a  sheriff's  sale  of  the  entire  estate,  a  life  tenant  is  not  enti- 
tled out  of  the  surplus  in  the  sheriff's  possession,  to  an  amount 
expended  for  small  permanent  improvements  made  without  the 
consent  of  the  remainderman.*"  If  a  life  estate  and  remainder 
are  sold  together  for  the  debt  of  a  life  tenant,  and  there  remains  a 
surplus  it  may  be  distributed  in  two  ways,  either  the  life  estate 
may  be  valued  and  each  receive  their  share,  or  the  surplus  may 
be  treated  as  real  estate,  and  its  investment  directed  until  with 
its  accumulations  it  reaches  the  value  of  the  land,  and  then  award 
the  interest  to  the  life  tenant,  and  at  his  death  the  corpus  to  the 
remainderman.'*^  The  former  owner  of  the  legal  title  is  enti- 
tled to  the  surplus  notwithstanding  a  recovery  against  him  in 
ejectment  which  only  affects  the  right  of  possession.**^  And 
when  the  land  of  a  wife  is  sold  under  a  mortgage,  her  husband's 
creditor  has  no  standing  in  court  to  claim  a  surplus  on  the  ground 
that  the  purchase  money  of  the  property  was  paid  with  trust 
funds.*** 

When  properties  specifically  devised  are  sold  under  a  judg- 
ment on  a  blanket  mortgage,  the  surplus  must  be  divided  between 
those  properties  which  realize  more  than  their  proportion  of  the 
debt  in  the  proportion  which  the  whole  amount  they  realize  bears 
to  the  amount  of  the  whole  debt  remaining  unpaid  after  deduct- 
ing therefrom  the  amount  realized  by  the  properties  which 
brought  less  than  their  proportion  of  the  whole  debt.**'  The 
surplus  arising  from  a  sheriff's  sale  will  be  awarded  to  a  judg- 
ment which  has  not  been  revived  within  five  years  in  preference 
to  the  defendant  in  the  execution.***  On  the  sale  of  the  defend- 
ant's personalty  under  R's  execution  there  was  a  surplus.  D's 
execution  was  in  the  sheriff's  hands  previously  and  he  had  made 
a  levy.  It  was  held  that  the  surplus  belonged  to  D,  lessening 
pro  tanto,  the  sum  to  which  D  was  entitled  from  the  realty.'*' 

990  Commonwealth  v.  Mclntire,  8  Pa.  295. 

991  Lewis'  Estate,  170  Pa.  376. 

992  Datesraan's  Appeal,  127  Pa.  348. 

993  Woolston's  Appeal,  51  Pa.  452. 

994  Hamnett's  Appeal,  72  Pa.  337- 

995  Lomax's  Estate,  11  Dist.  375. 

996  Brown's  Appeal,  91  Pa.  485. 

997  Deitrich  v.  Deitrich,  i  Wood.  198. 
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When  the  land  of  a  decedent  is  sold  on  a  judgment,  recovered 
against  him  in  his  lifetime,  a  judgment  recovered  against  one  of 
the  heirs  is  payable  from  his  portion  of  the  surplus."' 

A  life  tenant  joined  with  the  remaindermen  in  a  mortgage  of 
the  land,  for  the  proper  debt  of  the  latter,  and  the  land  was  sold 
under  a  judgment  on  the  mortgage.  The  tenant  for  life  was  al- 
lowed to  take  the  surplus,  as  against  judgment  creditors  of  those 
in  remainder,  on  giving  security  for  the  payment  of  the  princi- 
pal sum  after  her  death. °°°  So,  where,  under  a  joint  judgment 
against  two,  the  land  of  one  is  sold,  the  surplus,  after  payment  of 
the  joint  liens,  goes  to  the  owner  of  the  land,  in  exclusion  of  his 
codefendant  and  the  creditors  of  the  latter.^  If,  after  articles  of 
agreement  for  the  sale  of  land,  the  premises  be  sold  under  judg- 
ments against  the  vendor,  entered  prior  to  the  date  of  the  arti- 
cles, and  the  proceeds  are  greater  than  the  contract  price  of  the 
land,  the  vendee  is  entitled  to  the  difference,  in  preference  to  a 
judgment  creditor  of  the  vendor,  whose  lien  attached  after  the 
date  of  the  articles.^  And  it  makes  no  difference,  that  the  vendee 
was  the  purchaser  at  the  sheriff's  sale,  or  that  he  procured  the 
sheriff's  sale  to  be  made,  by  obtaining  an  assignment  of  the  judg- 
ment, for  value,  and  issuing  the  execution.^  Where,  after  a  con- 
veyance of  land,  subject  to  certain  judgments,  it  is  sold  by  the 
sheriff,  under  several  writs  issued  on  those  judgments,  and  on 
others  which  did  not  attach  against  the  vendor,  until  after  the 
conveyance,  the  vendee,  who  purchased  at  the  sheriff's  sale,  is 
entitled  to  the  surplus  remaining  after  payment  of  the  judgments 
entered  before  the  conveyance,  in  preference  to  the  plaintiffs  in 
the  judgments  entered  after  the  conveyance.* 

When  an  auditor,  appointed  to  distribute  a  fund,  finds  the 
facts  on  conflicting  evidence  and  recommends  a  decree  logically 
proper  as  based  on  his, findings,  the  court  shall  not  reverse  the 
decree  without  showing  that  these  were  erroneous."  Nor  will 
the  court  allow  a  petition  to  open  the  confirmation  of  an  auditor's 

998  McCormick  v.  SuUenberger,  2  Pears.  346. 

999  Bloomfield  v.  Budden,  2  Dall.  183,  s.  c.  i  Yeates  187;  Phipps  v. 
Phipps,  3  Clark  280. 

1  Myers'  Appeal,  2  Pa.  465. 

2  Siter's  Appeal,  26  Pa.  178. 

3  Crouse's  Appeal,  28  Pa.  139. 

4  Bitting's  Appeal,  17  Pa.  211.  And  see  Small's  Appeal,  24  Pa.  398; 
Fackler  v.  Bale,  I  Pears.  171. 

5  Scheffer's  Appeal,  125  Pa.  598. 
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report  and  to  decree  a  redistribution  of  a  decedent's  estate  that 
does  not  allege  fraud,  or  that  the  money  sought  to  be  recovered 
had  not  been  paid  out  to  the  distributee  mentioned  in  the  decree 
of  distribution.^  And  it  is  too  late  after  the  auditor  has  taken 
the  testimony  to  have  an  issue  to  determine  the  dispute,  and  espe- 
cially when  the  question  was  iirst  considered  whether  an  issue 
should  be  allowed  or  an  auditor  appointed.'' 

330.    Practice  before  auditors. (w) 

Having  explained  the  principles  which  govern  the  distribution, 
we  now  proceed  to  show  the  mode  of  hearing  and  determining 
the  claims  to  a  participation  in  the  fund.  The  act  of  1836  pro- 
vides,* that  in  all  cases  of  dispute  concerning  the  distribution  of 
the  proceeds  of  sales  upon  execution,  the  court  from  which  the 
execution  issued  shall  have  power,  after  reasonable  notice  given, 
either  personally  or  by  advertisement,  to  hear  and  determine  the 
same,  according  to  law  and  equity.  In  the  case  of  a  testatum  ex- 
ecution the  court  of  the  county  where  the  sale  is  made  may  dis- 
tribute the  fund,  if  the  proceeds  have  been  paid  into  such  court, 
in  the  same  manner  as  if  the  proceeds  had  issued  from 
such  court.*  And  in  the  case  of  a  sale  of  lands  lying  partly  in 
different  counties,  the  court  issuing  the  writ  has  power  to  dis- 
tribute the  fund,  with  respect  to  liens  upon  the  portion  of  the 
tract  lying  in  the  adjoining  county  or  counties  ;^"  and  where  sep- 
arate sales  have  been  made  in  several  counties,  of  the  defend- 
ant's lands  therein,  and  it  is  claimed  that  one  or  more  of  the 
liens  binds  the  whole,  the  common  pleas  of  the  county  where  the 
first  sale  was  made,  or,  in  case  a  special  court  is  necessary,  then 
the  president  judge  of  any  adjoining  district,  may  distribute  the 
whole  fund.^^ 

An  auditor  appointed  to  report  the  distribution  of  a  fund  aris- 
ing from  a  sheriff's  sale  has  no  right  to  disregard  a  regular  judg- 
ment which  is  apparently  a  first  lien;  the  distribution  should  be 
made  to  the  liens  in  their  proper  order,  or  else  await  the  deter- 

w  I  Vale  21  IS;  8  Vale  23496. 

6  Bear's  Estate,  162  Pa.  547. 

7  People's  Sav.  Bank  v.  Hosier,  199  Pa.  37s ;  Second  Nat.  Bank  v. 
Pennsylvania  Coal  Co.,  140  Pa.  628. 

8  Act  16  June,  1836,  §86,  P.  L.  m,  2  Purd.  §149,  P-  is8a. 

9  Ibid.,  §100,  2  Purd.;  §166,  p.  1586. 

10  Act  13  June,  1840,  §12,  P.  L.  692,  2  Purd.  §133.  P-  1575- 

11  Act  13  April,  1843,  §9,  P.  I*.  23s,  2  Purd.  §136.  p.  1576. 
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mination  of  the  validity  of  the  judgment  in  question  as  against 
the  other  creditors.^''  If  there  are  two  funds  on  different  execu- 
tions against  two  distinct  properties  of  the  same  defendant  an 
auditor  appointed  to  distribute  one  fund  may  receive  evidence 
concerning  the  other  and  marshal  the  assets  and  adjust  the  claims 
with  reference  to  both  funds.^'  The  satisfaction  of  a  judgment 
cannot  be  collaterally  attacked  before  an  auditor  if  intervening 
rights  are  affected.^* 

331.  Who  may  serve. 

The  courts  rarely,  in  the  first  instance,  exercise  this  power  of 
distribution,  but  where  there  are  conflicting  claims  to  the  fund, 
the  questions  in  dispute  are,  on  motion  of  one  of  the  claimants, 
referred  for  examination  to  an  officer  of  the  court,  appointed  pro 
hac  vice,  who  is  called  an  auditor.  Auditors  are  called  in  by  the 
court,  to  hear  matters  of  detail,  which  the  court  has  not  time  to 
hear,  and  to  inform  the  conscience  of  the  court  as  to  facts  which 
are  essential  to  be  known,  before  a  particular  decree  or  judgment 
can  be  pronounced.^°  Auditors  must  be  members  of  the  bar,^° 
and  not  related  to  any  one  or  more  of  the  judges  of  the  court  by 
ties  of  consanguinity  or  marriage;^'  but,  except  in  Allegheny 
county,  this  prohibition  does  not  apply  to  cases  in  which  the  par- 
ties, or  their  counsel,  nominate  the  auditor.^'  The  order  issued 
under  the  seal  of  the  court  is  evidence  of  the  extent  of  the  audi- 
tor's authority.^' 

An  auditor  will  not  be  appointed  to  distribute  where  the  only 
dispute  is  the  liability  of  a  judgment  creditor  to  account  for  the 
difference  between  his  bid  at  the  first  sale  and  the  amount  for 
which  the  property  was  sold  at  the  second  sale.'"' 

332.  Notice  of  hearing  for  distribution. 

Where  the  distribution  of  the  proceeds  of  a  sheriff's  sale  is 
referred  to  an  auditor  for  adjustment,  after  obtaining  a  certifi- 

12  Harris'  Estate,  6  Kulp  409. 

13  Kendig  v.  Landis,  135  Pa.  612. 

14  Apple  V.  Fetter,  18  Lane.  L.  Rev.  337. 

15  Miller's  Appeal,  30  Pa.  490. 

16  Phila.  Rule  No.  196. 

17  Act  24  January,  1849,  §16,  P.  t,-  682,  i  Purd.  §1,  p.  390. 

18  Act  29  March,  i860,  P.  h-  343.  i  Purd.  §2,  p.  390. 

19  Yoder's  Appeal,  45  Pa.  394. 

20  Moser  v.  Quirk,  2  Leg.  R.ec.  i. 


O?  ExficuTioN.  1835 

cate  of  his  appointment,  he  is  usually  required,  by  rule  of  court,  to 
give  public  notice  of  the  time  and  place  of  hearing.  In  such  no- 
tices, all  persons  must  be  required  to  make  their  claims  before  the 
auditor,  or  be  debarred  from  coming  in  upon  the  fund.^^  It  is 
also  customary  for  the  auditor,  before  the  meeting,  to  procure 
searches  for  incumbrances ;  but  it  is  not  incumbent  on  him  to  do 
so ;  all  persons  are  concluded  by  the  public  notice  given  ;^^  the  lien 
creditors  must  look  to  the  application  of  the  fund  at  their  peril.'* 

333.    Powers  of  auditor. 

The  auditor's  powers  are  restricted  by  the  terms  of  the  order." 
He  is  empowered,  by  statute,^'  to  issue  subpoenas  to  witnesses  to 
appear  before  him ;  and  also  to  issue  attachments  against  default- 
ing witnesses,  directed  to  the  sheriff  or  any  constable  of  the 
proper  county.  He  has  power  to  administer  an  oath  or  affirma- 
tion to  the  witnesses  produced  before  him;  and  if  a  witness  re- 
fuse to  testify,  the  court  will  grant  a  rule  to  show  cause  why  an 
attachment  should  not  issue  against  him,  and,  if  the  reasons  for 
such  refusal  be  insufficient,  will  award  an  attachment  against  the 
contumacious  witness. ^°  In  admitting  or  rejecting  testimony,  the 
auditor  is  to  be  governed  by  the  ordinary  rules  of  evidence,  and 
his  decision  is  subject  to  review  by  the  court,  upon  exceptions 
taken  by  a  dissatisfied  party.  When  evidence  is  offered  and  ob- 
jected to,  and  he  is  desired  by  a  party  to  note  it  for  the  opinion 
of  the  court,  he  should  distinctly  state  in  his  report  the  offer  and 
its  purpose,  the  objection  thereto,  and  his  ruling  thereon;  in 
some  cases,  he  may  also  state  how  the  report  should  be,  in  case 
the  evidence  has  been  erroneously  admitted  or  reported  by  him; 
and  it  may  be  very  proper,  in  sortie  cases,  to  report  the  question 
of  evidence  to  the  court  for  decision,  and  suspend  the  proceed- 
ings until  it  is  decided.^^ 

An  auditor  appointed  to  distribute  a  fund  in  court  cannot  in- 
quire into  the  validity  of  a  judgment;  he  must  take  it  as  con- 

21  Phila.  rule  9,  §3. 

22  Shantz  V.  Lyle,  i  W.  N.  C.  224;  Cramp's  Appeal,  81  Pa.  90. 

23  Finney  v.  Commonwealth,  i  P.  &  W.  240;  Bank  of  Pennsylvania 
V.  Winger,  i  R.  295. 

24  Benson's  Appeal,  48  Pa.  159;  Gaston's  Appeal,  i  Pitts.  48.  See 
Voder's  Appeal,  45  Pa.  394. 

25  Act  II  April,  1848,  §4,  P-  L-  S07,  i  Purd.  §3,  p.  390- 

26  Matthews'  Estate,  i  Phila.  292. 

27  Mengas'  Appeal,  ig  Pa.  221, 
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elusive;^'  he  must  either  allow  it  according  to  its  date,  or  sus- 
pend his  decision  until  its  validity  is  decided;^'  other  lien  cred- 
itors cannot  attack  a  judgment  on  the  ground  that  its  recovery  is 
fraudulent  as  against  the  debtor.'"  But  an  auditor  may  disre- 
gard a  void  judgment;'^  as,  where  a  judgment  has  been  entered 
on  a  warrant  of  attorney  without  a  compliance  with  the  pro- 
visions of  the  statute.^''  So,  he  may  reduce  the  amount  of  a 
judgment  entered  by  warrant  of  attorney  on  the  ground  of 
usury  in  the  transaction;''  so,  it  has  been  ruled  that  subsequent 
judgment  creditors  may  impeach  a  mortgage  for  usury  on  a 
question  of  distribution;'*  but  this  has  been  denied ;'°  at  all 
events  if  the  judgment  be  entered  to  secure  a  claim  indefinite  in 
amount  it  is  competent  for  subsequent  lien  creditors  to  show 
usury  in  order  to  ascertain  the  amount  for  which  it  is  claimed  to 
be  a  lien."  And  so,  also,  it  is  competent  for  an  auditor  to  re- 
ceive testimony  to  show  that  a  judgment  has  been  paid  or  satis- 
fied.'^ But  on  a  question  of  distribution  he  cannot  go  behind 
the  record  of  a  lien  to  inquire  into  the  true  time  of  its  entry 
on  the  docket;"  he  may,  however,  inquire  into  the  validity  of  a 
judgment  against  a  feme  covert  which  is  prima  facie  void." 

334.    Auditor's  report. 

It  is  well  settled  as  a  matter  of  practice  that  an  auditor  must 
report  the  facts  and  not  the  evidence  of  them.*"    The  evidence 

28  Dyott's  Estate,  2  W.  &  S.  SS7;  Thompson's  Appeal,  57  Pa.  175; 
Edwards'  Appeal,  66  Pa.  89;  Borland's  Appeal,  Pa.  470;  Malone's  Ap- 
peal, 79  Pa.  481;  Bank  of  Titusville's  Appeal,  85  Pa.  528;  Rice  v. 
Southern  Pennsylvania  Iron  &  Railroad  Co.,  9  Phila.  294. 

29  Leeds  v.  Bender,  6  W.  &  S.  315.  A  voidable  judgment  may  be  re- 
versed on  error,  but  an  auditor  cannot  inquire  into  its  regularity.  Ed- 
wards' Appeal,  66  Pa.  90. 

30  Dougherty's  Estate,  9  W.  &  S.  189. 

31  Brunner's  Appeal,  47  Pa.  67. 

32  Cairy's  Appeal,  4  P.  L.  J.  652. 

33  Bachdell's  Appeal,  56  Pa.  386. 

34  Building  Association  v.  O'Connor,  3  Phila.  453;  Greene  v.  Tyler, 
39  Pa.  361. 

35  Sill  V.  Wright,  21  P.  L.  J.  190- 

36  Price's  Appeal,  84  Pa.  141. 

37  Borland's  Appeal,  66  Pa.  470. 

38  Kendig's  Appeal,  82  Pa.  68. 

39  Fritchey's  Estate,  i  Pears.  169. 

40  Treasurer  of  Jefferson  v.  Shannon,  51  Pa.  221 ;  Wesco's  Appeal, 
52  Pa.  195 ;  Harper's  Estate,  i  Brewst.  471 ;  KilUon's  Appeal,  3  Brev^st- 
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taken  by  the  auditor  will  not  be  considered  on  exception  to  his 
report  unless  brought  up  by  special  order,  which  can  only  be  had 
on  affidavit  and  rule  grounded  on  mistake  of  the  auditor,  which 
mistake  must  be  distinctly  set  out  in  the  affidavit.*^  The  auditor 
should  annex  to  his  report  a  schedule  of  distribution  in  which 
should  be  stated  the  name  of  each  party  entitled  to  participate 
in  the  fund  and  the  amount  to  which  he  is  entitled.*^ 

335.    Conclusiveness  of  report. 

The  auditor  should  put  his  finding  of  the  facts  in  some  such 
form  as  this — "The  auditor  from  the  evidence  adduced  before 
him  finds  the  facts  to  be  as  follows  :"*^  When  so  found  his  re- 
port upon  the  facts  will  not  be  set  aside  except  for  plain 
mistake  affirmatively  established  or  apparent  upon  its  face;** 
it  is  entitled  to  the  same  weight  as  a  verdict  and  will 
only  be  set  aside  upon  ground  which  would  be  sufficient 
for  the  granting  of  a  new  trial  at  common  law;*°  if  ap- 
proved by  the  court  below  it  will  not  be  disturbed  on 
appeal  except  for  flagrant  error.*®     If  there  be  sufficient  evi- 

23s ;  Haines  v.  Burr,  i  Phila.  52 ;  Field  v.  Oberteuffer,  2  Phila.  271 ; 
Church  V.  Church,  s  Phila.  358;  Ford's  Estate,  8  Phila.  196. 

41  Stilwell's  Estate,  8  Phila.  178;  O'Kane's  Estate,  i  W.  N.  C.  416; 
Gegan's  Estate,  4  W.  N.  C.  127.  The  court  will  not  direct  the  testimony 
to  be  returned  unless  on  cause  shown.  Quinn's  Estate,  i  W.  N.  C.  9; 
McMuUen's  Estate,  i  W.  N.  C.  415. 

42  Where  it  is  rendered  certain  by  the  evidence  that  a  particular  cred- 
itor is  entitled  to  the  fund,  the  auditor  need  not  state  an  account.  Girard 
Life  Insurance  Co.  v.  Young,  8  Phila.  16. 

43  Church  V.  Church,  5  Phila.  358. 

44  Harland's  Accounts,  S  R.  323;  Stehman's  Appeal,  S  Pa.  413;  Mil- 
ler's Appeal,  30  Pa.  478;  Yohe's  Appeal,  55  Pa.  121;  Brua's  Appeal,  55 
Pa.  294;  Scattergood's  Estate,  2  Phila.  158;  Gilbert  v.  Grim,  i  W.  N.  C. 
306. 

45  Hottenstein's  Appeal,  2  Grant  301 ;  Harris'  Appeal,  2  Grant  304, 
And  see  Bicking's  Appeal,  2  Brewst.  202;  Haines  v.  Burr,  i  Phila.  52; 
Field  V.  Oberteuffer,  2  Phila.  271 ;  Abbott  v.  Myers,  5  Phila.  451 ;  Wede- 
kind's  Estate,  i  W.  N.  C.  418;  Jones  v.  Jones,  32  L.  I.  I99;  Clendaniel's 
Estate,  35  L.  I.  90- 

46  Burrough's  Appeal,  26  Pa.  264;  Loomis'  Appeal,  22  Pa.  312;  White- 
side's Appeal,  23  Pa.  114;  Bull's  Appeal,  24  Pa.  286;  Mellon's  Appeal, 
32  Pa.  121;  Landis  v.  Scott,  32  Pa.  495;  Robinett's  Appeal,  36  Pa.  174; 
Chew's  Appeal,  45  Pa.  228;  Dellinger's  Appeal,  71  Pa.  425;  Gilbert's 
Appeal,  78  Pa.  266;  Bolton's  Appeal,  3  Grant  204;  Killion's  Appeal,  3 
Brewst.  235;  Heft's  Appeal,  i  W.  N.  C.  174;  Rudy's  Estate,  2  W.  N,  C. 
674- 
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dence  to  sustain  the  report  which  has  been  sustained  by  the  court 
below  the  appellate  court  will  not  reverse  for  the  admission  of 
incompetent  evidence  unless  shown  to  have  resulted  in  manifest 
injustice.*^  If  not  supported  by  the  evidence  it  may  be  disre- 
garded ;  but,  like  a  verdict,  must  stand  unless  clearly  against  the 
weight  of-  evidence.**  As  the  decision  of  an  auditor,  however, 
is  in  rem  it  is  only  binding  on  the  fund  before  him  for  dis- 
tribution.*® 

336.    Exceptions  and  recommitment. 

As  we  have  seen  any  party  dissatisfied  with  the  auditor's 
ruling  at  the  hearing  or  with  the  conclusion  at  which  he  has 
arrived  may  except  to  the  report,  but  each  party  aggrieved  must 
except  for  himself ;  he  cannot  take  advantage  of  exceptions  filed 
by  another  and  dismissed  by  the  court  after  argument.'"  The 
exception  should  point  out  specifically  the  very  error  complained 
of  or  it  may  be  disregarded.'^  After  argument  on  the  exceptions 
the  court  may  either  confirm  the  report,  modify  it,  set  it  aside, 
or  refer  it  back  to  the  auditor  for  reconsideration;  parties  may 
agree  that  an  auditor's  report  shall  be  final  and  conclusive  as  be- 
tween themselves,  but  this  will  not  affect  the  powers  of  the  court 
as  to  creditors  or  others.""  The  court,  on  setting  aside  an  audi- 
tor's report,  may  itself  distribute  the  fund  on  the  facts  reported 
by  him.^'  The  case  will  not  be  referred  back  to  the  auditor 
simply  on  the  allegation  of  want  of  notice  where  notice  by 
publication  has  been  given;  otherwise  if  the  auditor  has  rejected 
claims  of  which  there  was  some  evidence  before  him  though 
the  creditor  did  not  appear  in  person.^*  When  a  report  is  re- 
ferred back  to  the  auditor  the  whole  case  is  reopened  and  all 
parties  are  bound  to  take  notice;"  but  where  it  is  recommitted 
simply  to  restate  the  account  he  is  not  bound  to  hear  new  testi- 
mony.'* 

47  Sawtelle's  Appeal,  84  Pa.  306. 

48  Speakman's  Appeal,  71  Pa.  25.  See  Hindman's  Appeal,  85  Pa.  466. 

49  Cowan  V.  Gonder,  5  Phila.  Si- 

50  Constine's  Appeal,  i  Grant  242. 

51  Mengas'  Appeal,  19  Pa.  221. 

52  Miller's  Appeal,  30  Pa.  478;  Porter's  Appeal,  30  Pa.  496. 

53  Drysdale's  Appeal,  14  Pa.  S3i- 

54  Coates'  Estate,  2  Pars.  258.    See  Harlan's  Accounts,  I  Clark  451. 

55  Thoma's  Estate,  76  Pa.  30. 

56  Donnelly's  Estate,  3  Phila.  18;  I^andis'  Estate,  6  Lane.  Bar  57. 
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337.    Compensation  of  auditors. 

Auditors  are  entitled  to  fees  for  distributing  a  fund  in  court; 
they  are  not  within  the  provisions  of  the  fee  bill.''  Except  where 
regulated  by  statute  the  courts  possess  the  power  of  regulating 
the  compensation  of  auditors;  it  is  a  matter  of  sound  discre- 
tion.^' In  general  the  compensation  should  be  regulated  by  the 
labor  bestowed,  not  by  the  amount  of  the  fund.'"'  An  auditor 
should  be  fully  and  liberally  compensated  for  his  trouble  and 
professional  services,  but  beyond  this  the  court  ought  not  to 
go;™  what  is  such  proper  compensation  must  be  determined  in 
each  particular  case.^^  An  auditor  can  only  charge  the  amount 
allowed  by  this  statute  unless  his  fee  be  agreed  to  by  the  counsel 
of  all  the  parties  in  interest,  or  is  fixed  by  the  court. "^  The 
auditor  should  submit  the  question  of  his  compensation  to  all 
the  parties  to  be  affected  thereby;  he  should  not  name  any  sum 
in  advance;  if  the  amount  fixed  be  satisfactory  he  should  state 
the  fact  of  the  submission  in  connection  with  the  charge,  and 
his  report  should  always  show  that  every  party  in  interest  has 
been  consulted.^^  And  it  is  said  the  agreement  of  counsel  fixing 
the  compensation  of  an  auditor  should  be  in  writing.^*  If  dis- 
satisfied with  the  amount  fixed  by  the  statute  the  auditor  should 
complete  his  report  so  far  as  the  table  of  distribution  and  then 
submit  his  report  with  a  statement  of  his  fee  calculated  on  the 
regular  charges  of  the  act  and  a  suggestion  of  what  further 
allowance  is  deemed  reasonable  by  himself  or  by  the  counsel 
before  him ;  having  thus  before  it  the  facts  by  which  to  judge  of 
the  extent  and  difficulty  of  the  auditor's  labors   the  court  is 

57  Fitzsimmons'  Appeal,  S  Pa.  248. 

58  Porter's  Appeal,  30  Pa.  496. 

59  Parker's  Appeal,  61  Pa.  478. 

60  Bordman's  Estate,  i  Phila.  384. 

61  Heiney's  Estate,  4  Phila.  178. 

62  Haugh's  Estate,  9  Phila.  329;  Ward's  Estate,  9  Phila.  332;  Milli- 
gan's  Estate,  i  Leg.  Gaz.  R.  203;  Moffett's  Estate,  i  W.  N.  C.  518;  Ben- 
ner's  Estate,  32  E.  I.  28;  Bradley's  Estate,  32  L.  I.  257;  Bewley's  Estate, 
35  L.  I.  120. 

63  Benner's  Estate,  3  Brewst.  398.  An  auditor  must,  in  the  first  in- 
stance, submit  the  amount  of  his  compensation  to  the  counsel  of  the 
party  liable  to  the  costs  of  the  proceeding.     Stewart's  Estate,  6  W.  N. 

C.  434- 

64  Benner's  Estate,  32  L.  I.  28. 
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enabled  to  comply  with  the  spirit  as  well  as  the  letter  of  the 
act  of  assembly.^^ 

The  compensation  "of  commissioners  to  make  distribution  of 
the  proceeds  of  sheriff's,  assignees'  and  other  judicial  sales,  shall 
not  exceed  ten  dollars  for  each  day  necessarily  engaged  in  a 
case,  unless  the  court  for  special  cause  shown  allow  a  higher 
rate  of  compensation  not  exceeding  fifteen  dollars  per  day."  To 
this  statute  is  attached  a  proviso  "that  where  the  estate,  or  the 
proceeds  of  the  sales  do  not  exceed  one  thousand  dollars,  the 
rate  of  compensation  shall  not  exceed  five  dollars  per  day."*° 

338.  Costs  of  audit,  (x) 

On  a  question  of  distribution  the  costs  are  in  general  payable 
out  of  the  fund,°^  but  where  the  proceeds  of  a  sheriflf's  sale  of 
different  properties  are  brought  into  court  for  distribution 
among  contending  lien  creditors  the  costs  of  each  particulai 
case  must  be  paid  out  of  the  fund  applicable  to  the  payment  of 
the  principal  debt,  and  the  costs  of  trying  issues,  printers'  bills 
and  compensation  of  the  auditor  will  be  apportioned  among  the 
creditors  pro  rata.**  Whether  a  party  to  the  distribution  shall 
be  allowed  out  of  the  fund  the  costs  of  witnesses,  subpoenas, 
etc.,  is  a  matter  in  the  discretion  of  the  court  under  the  circum- 
stances, as  against  an  undisputed  lien  no  such  costs  will  be  al- 
lowed; but  as  against  a  contested  claim  the  successful  party  is 
entitled  to  costs  out  of  that  part  of  the  fund  contested  for.'* 
Where  the  proceeds  of  a  sheriff's  sale  are  ruled  into  court  in 
good  faith  the  court  will  not  impose  the  costs  upon  the  claimant 
in  case  of  nonsuccess.'" 

339.  Feigned  issue,  (y) 

If  any  fact  connected  with  the  distribution  be  in  dispute  the 

X    I  Vale  1878. 

y    I  Vale  1943,  1973. 

65  Krause  v.  Stiles,  g  Phila.  127.     And  see  Myers'  Estate,  9  Phila. 

310- 

66  June  4,  1879,  P.  L.  84,  i  Purd.  §4,  p.  390.  By  this  act  the  former 
one  of  1819  was  repealed.    See  note  (c),  i  Purd.  390. 

67  O'Neal  V.  McClure,  i  Phila.  102.  See  Dietterich  v.  Heft,  5  Pa.  90 ; 
where  it  is  said,  the  auditor's  fees  and  charges  are  always  allowed  out 
of  the  fund.    And  see  Harding's  Estate,  24  Pa.  189. 

68  Cowden's  Estate,  i  Pa.  267. 

69  Easton's  Appeal,  47  Pa.  255. 

70  Dinsmore  v.  Davis,  36  L-  I.  i74- 
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court  is  required  at  the  request  in  writing  of  any  person  inter- 
ested to  direct  an  issue  to  try  the  same.'^  In  such  case  a  lien 
creditor  is  entitled  to  an  issue  as  a  matter  of  right/^  if  the  pro- 
visions of  the  statute  be  complied  with  ;'^  and  the  court  has  no 
power  to  strike  off  such  issue  after  one  trial  and  a  failure  of 
the  jury  to  agree;  if  of  opinion  that  there  is  no  sufficient  evi- 
dence to  sustain  the  issue  they  should  so  instruct  the  jury  in 
order  that  their  ruling  may  be  reviewed  on  error/*  An  issue 
can  only  be  demanded  by  a  "person  interested;"  a  simple  con- 
tract creditor  is  not  entitled  thereto  ;'^  but  a  purchaser  at  sheriff's 
sale  is  a  person  interested  where  the  question  is  whether  a  prior 
mortgage  was  discharged  by  the  sale."' 

Any  person  interested  in  the  proceeds  is  entitled  to  an  issue," 
likewise  an  attaching  creditor  under  the  act  of  1887.'*  An  issue 
is  of  right  when  material  facts  are  in  dispute/'  but  preliminary 
thereto  the  court  must  determine  whether  a  verdict  ought  to 
stand  on  the  evidence  presented.*"  The  court  ought  not  to 
grant  a  feigned  issue  merely  to  put  the  case  in  form  to  carry 
to  the  appellate  court,'^  nor  if  the  record  shows  that  it  would  be 
unavailing,*^  nor  on  a  question  of  law,*^  nor  if  there  has  been 
fraud  unless  the  plaintiff  is  connected  therewith,**  nor  on  cir- 

71  Act  16  June,  1836,  §87,  P.  L.  177,  2  Purd.  §150,  p.  1581. 

72  Reigart's  Appeal,  7  W.  &  S.  267;  Bichal  v.  Rank,  s  W.  140;  Trim- 
ble's Appeal,  6  W.  133 ;  White  v.  Lucas,  4  Phila.  30 ;  Souder's  Appea:l,  57 
Pa.  498. 

73  Lippincott  V.  Lippincott,  i  Phila.  396. 

74  Dormer  v.  Brown,  72  Pa.  404.  And  see  Gentner  v.  Geiler,  4  W. 
N.  C.  139- 

75  Smith  v.  Reiflf,  20  Pa.  364. 

7(i    Towers  v.  Tuscarora  Academy,  8  Pa.  297. 

77  Robinson  v.  Vandever,  i  Leg.  Op.  37. 

78  May  24,  P.  L.  197,  I  Purd.  299,  note  (a). 

79  Stone's  Estate,  i  C.  P.  139 ;  Dickerson's  Appeal,  7  Pa.  255 ;  Knight's 
Appeal,  19  Pa.  493 ;  Christophers  v.  Selden,  28  Pa.  165 ;  Poley  v.  Lally,  5 
Kulp  201 ;  Martin's  Appeal,  97  Pa.  85 ;  Dawson  v.  Melvin,  2  Law  Times 
(N.  S.)   201. 

80  Able  V.  Able,  6. North.  277. 

81  Scott  V.  Hilgert,  14  W.  N.  C.  305. 

82  Montgomery's  Appeal,  6  At.  125 ;  Wolfe  v.  Oxnard,  152  Pa.  623. 

83  Thompson's  Appeal,  z^^  Pa.  418;  Landis  v.  Lyon,  71  Pa.  473. 

84  Loeffler  v.  Schmertz,  152  Pa.  615. 


1842         Common  Law  Practice  in  Pennsylvania. 

cumstances  of  suspicion,'^  nor  on  evidence  that  is  insufficient  to 
support  a  verdict.*' 

Mere  creditors  of  tlie  defendant  have  no  right  to  an  issue 
to  try  a  question  of  fraudulent  entry  to  delay  creditors  on  the 
distribution  of  the  proceeds  of  a  sheriff's  sale.'^  Nor  will  an 
issue  be  awarded  on  the  petition  of  a  subsequent  creditor  aver- 
ring that  the  previous  judgment  was  confessed  for  more  than 
was  due  without  alleging  the  insolvency  of  the  defendant.'' 
Nor  will  an  issue  be  awarded  a  subsequent  judgment  creditor 
where  the  petition  for  the  issue  merely  avers  that  the  judgment 
was  fraudulent  and  collusive,  but  sets  forth  no  facts  from  which 
the  inference  of  fraud  can  be  drawn.'^ 

Where  a  judgment  creditor  has  ruled  a  fund  raised  by  a  sher- 
iff's sale  of  real  estate  into  court  and  secured  the  appointment 
of  an  auditor,  he  cannot  after  an  auditor  has  been  appointed 
and  all  the  testimony  has  been  taken  have  an  issue  to  determine 
the  matter  in  dispute  f°  and  especially  after  the  final  confirmation 
of  an  auditor's  report  distributing  the  proceeds."^  Again,  on  the 
distribution  of  the  proceeds  of  a  sheriff's  sale  under  a  mortgage 
a  petition  for  an  issue  will  not  be  granted  to  tenants  who  were 
not  made  parties  to  the  scire  facias  who  alleged  their  ability  to 
prove  that  nothing  was  due  on  the  mortgage.  An  adverse  claim- 
ant of  land  cannot  be  made  a  party  to  an  issue  to  determine  the 
right  to  the  proceeds  of  a  sheriff's  sale."^  And  when  an  issue 
is  directed  to  determine  the  right  to  a  fund  in  the  possession  of 
a  garnishee  the  latter,  who  makes  no  claim  to  the  money,  ought 
not  to  be  made  a  party."' 

If  land  be  purchased  by  a  lien  creditor  and  his  right  to  re- 
ceive the  proceeds  is  questioned,  the  court  under  the  statute  of 
1846,'*  should  grant  an  issue  on  the  proper  application."^    Like- 

85  Hagy  V.  Parke,  160  Pa.  522. 

86  Wile  V.  Locks,  9  Super.  Ct.  193. 

87  Filbert  v.  Filbert,  9  C.  C.  149. 

88  O'Donnell  v.  Poike,  2  Dist.  790. 

89  Corfield  v.  Klein,  173  Pa.  363. 

90  People's  Sav.  Bank  v.  Mosier,  199  Pa.  375 ;  Seip's  Appeal,  26  Pa. 
176;  McLawrence's  Estate,  2  Luz.  L.  R.  262. 

91  Saving  Fund  v.  Thornton,  i  Leg.  Rec.  100 ;  Saving  Fund  v.  Stevens, 
I  Leg.  Rec.  301. 

92  Wolf  V.  Payne,  35  Pa.  97. 

93  Fish  V.  Keeney,  91  Pa.  138. 

94  April  20,  P.  L.  411,  2  Purd.  Sec.  146,  p.  1578. 

95  Knebel  v.  Mauger,  i  Leg.  Rec.  180. 
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wise  on  the  affidavit  of  a  subsequent  lien  creditor  that  prior 
judgments  are  without  consideration  and  for  the  purpose  of 
hindering,  delaying  and  defrauding  creditors,  the  court  has  no 
discretion  but  to  award  an  issue.^^  And  when  money  is  paid  into 
court  by  a  garnishee  and  there  are  contesting  claimants,  the 
court  will  award  a  feigned  issue  to  try  the  right.*"^  The  petition 
for  an  issue  to  try  the  validity  of  a  judgment  in  the  distribu- 
tion of  the  proceeds  of  a  sheriff's  sale  must  be  accompanied  by 
an  affidavit  stating  that  material  facts  are  in  dispute  and  their 
nature.'*  If  fraud  is  alleged  in  the  affidavit  and  the  plaintiff 
files  a  denial,  depositions  should  be  taken  and  the  court  will 
determine  whether  the  issue  should  be  granted.'* 

The  parties  can  settle,  if  they  desire,  by  mutual  agreement  the 
form  of  issue  in  some  cases.""  Thus  on  the  distribution  of 
real  estate  sold  at  sheriff's  sale  a  subsequent  creditor  claimed 
priority  over  a  prior  judgment  creditor  by  virtue  of  a  writing 
under  seal  purporting  to  have  been  granted  by  the  latter  agreeing 
to  postpone  the  lien  of  judgment.  He  denied  the  execution  of 
the  writing.  An  issue  was  framed  without  objection  by  either 
party  wherein  the  creditor  who  denied  the  execution  of  the 
paper  was  constituted  the  plaintiff  and  the  subsequent  creditor 
the  defendant.i'i 

An  issue  to  test  the  validity  of  a  prior  judgment  should  be 
framed  with  the  contesting  creditor  as  plaintiff,  and  the  cred- 
itor whose  lien  is  affected  as  defendant. ^°^  Again,  claimants 
of  the  firm  assets  and  claimants  of  the  individual  property 
should  not  be  joined  in  one  issue. ^°^ 

In  a  feigned  issue  to  try  the  genuineness  of  an  instrument, 
the  burden  of  proof  is  on  the  party  asserting  its  genuineness, 
whether  plaintiff  or  defendant.'"*  Nor  are  the  defendants  con- 
cluded by  any  previous  decree  in  equity  to  which  they  were  not 
made  parties.     They  should  be  allowed  to  prove  by  way  of  de- 

96  Schwartz's  Appeal,  21  W.  N.  C.  246. 

97  Hiller  v.  Hood,  9  Lane.  Bar  129. 

98  Wormser  v.  Warmser,  8  Kulp  236 ;  Boll  v.  Boll,  10  York  175 ;  Ken- 
nedy's Appeal,  3  Walk.  68;  Friedlander  v.  Blau,  8  Kulp  478. 

99  Mark's  Estate,  8  Kulp  501;  Boll  v.  Boll,  11  York  20. 

100  Quick  V.  Van  Auken,  3  Penny,  469.    See  §341. 
loi    Huston  V.  Ticknor  &  Co.,  99  Pa.  231. 

102  Boyd  V.  Roberts,  2  C.  C.  535- 

103  Gray  v.  Bradley,  14  W.  N.  C.  92. 

104  Huston  V.  Ticknor  &  Co.,  99  Pa.  231. 
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fense  whatever  facts  would  have  been  relevant  in  the  previous 
equity  proceedings  had  they  been  parties  thereto.^"'  And  if 
a  judgment  confessed  for  a  dower  charge  is  attached  by  other 
creditors  as  fraudulent  and  collusive,  the  fraud  and  collusion 
cannot  be  established  by  casual  declarations  of  the  plaintiff  and 
defendant.^""  Nor  should  a  jury  be  permitted  to  infer  a  fraudu- 
lent intent  regarding  creditors  from  the  mere  fact  of  preference 
if  there  was  an  actual  debt  due.^'"' 

Several  issues  may  be  tried  by  the  same  jury,  but  there  must 
be  a  distinct  finding  on  each  issue.^"*  A  special  verdict  is  im- 
proper in  a  feigned  issue ;  it  should  be  so  framed  that  the  jury 
can  find  simply  for  the  plaintiff  or  defendant.^"®  Under  the  act 
of  1836^^°  an  appeal  must  be  taken  within  twenty  days.'^^ 

It  is  provided  by  act  of  assembly  that  before  an  issue  shall  be 
awarded  the  applicant  therefor  shall  make  affidavit  that  there 
are  material  facts  in  dispute  and  shall  set  forth  the  nature  and 
character  thereof ;  upon  which  affidavit  the  court  shall  determine 
whether  such  issue  shall  be  granted  subject  to  writ  of  error  or 
appeal  in  case  of  a  refusal  thereof. ^^^  The  court  is  not  bound 
to  award  an  issue  unless  there  be  a  dispute  as  to  the  facts;'" 
the  right  of  an  issue  depends  upon  the  materiality  of  the  facts 
alleged  in  the  affidavit  of  the  applicant. ''*  The  demand  must  set 
forth  on  oath  the  nature  and  character  of  the  material  facts  in 
dispute;''^  it  is  not  enough  to  aver  that  a  prior  judgment  is 
fraudulent  and  collusive;  the  applicant  must  set  forth  that  there 

105  Rittispaugh  v.  Lewis,  103  Pa.  i. 

106  Kintzel  v.  Kintzel,  133  Pa.  71. 

107  Werner  v.  Zierfuss,  162  Pa.  360. 

108  Cobb  V.  Burns,  61  Pa.  278. 

109  Coleman  v.  Rowland,  i  Pitts.  122. 

no  June  10,  P.  L,.  755,  ^(!l^,  2  Purd.  §50,  p.  1538.  Also  act  of  April  20, 
1846,  P.  L.  411,  2  Purd.  §146,  p.  1578. 

111  Providence  Steam  Pipe  Co.  v.  Chase,  108  Pa.  319. 

112  Act  20  April,  1846,  P.  L.  41 1>  2  Purd.  §151,  p.  1582.  See  Reed's 
Appeal,  71  Pa.  378. 

113  Dickerson's  Appeal,  7  Pa.  255;  Knight's  Appeal,  19  Pa.  493; 
Christophers  v.  Selden,  28  Pa.  165.  The  court  is  not  bound  to  grant  an 
issue  if  the  record  show  that  it  must  necessarily  prove  unavailing.  Ben- 
son's Appeal,  48  Pa.  160. 

114  Battin  v.  Meyer,  5  Phila.  73;  Brinton  v.  Perry,  i  Phila.  436.  If 
no  ground  be  laid  for  an  issue  it  would  be  irregular  to  award  it.  Gregg 
v.  Patterson,  9  W.  &  S.  197;  Overholt's  Appeal,  12  Pa.  224. 

115  Biddle  v.  King,  i  Phila.  394;  Morgan's  Estate,  3  Luz.  L.  R.  I18; 
Connelly  v.  Withers,  9  Lane.  Bar  117. 
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are  material  facts  in  dispute  and  also  the  nature  and  character 
of  them.^^®  But  where  there  is  a  distinct  allegation  of  fraud 
and  collusion  between  mortgagor  and  mortgagee  an  issue  will 
be  awarded. ^^^  When  an  issue  is  awarded  the  court  should  order 
who  are  to  be  the  parties  plaintiff  and  defendant,  and  the  cause 
should  be  put  in  form  by  filing  a  declaration,  plea  and  joinder 
in  issue  ;^^*  the  issue  must  be  restricted  specially  to  the  ascer- 
tainment of  the  particular  matter  in  dispute;  the  whole  subject 
of  distribution  is  not  to  be  comprised  in  it;'^®  and  an  adverse 
claimant  of  the  land  cannot  be  made  a  party  to  the  issue.^^" 
The  finding  of  the  jury  is  conclusive  on  the  question  of  distribu- 
tion,^^^  but  nothing  found  by  such  issue  will  avail  any  other 
than  the  parties  to  it.^^^  The  omission  of  a  party  to  demand  an 
issue  is  equivalent  to  an  acquiescence  in  the  submission  of  the 
facts  to  the  auditor.^^^ 

340.    Appeals. 

The  judgment  upon  an  issue  is  subject  to  an  appeal  as  in  other 
cases  without  prejudice  to  the  right  of  appeal  from  the  final 
decree.^^*  And  pending  a  feigned  issue  or  writ  of  error  or 
appeal  the  court  is  empowered  to  direct  an  investment  of  the 
the  fund;^^^  or,  in  the  latter  case,  it  may  order  the  fund  to  be 
paid  over  according  to  the  decree  of  distribution  taking  suffi- 
cient security  for  the  refunding  thereof,  with  interest,  in  case 

116  Robinson's  Appeal,  36  Pa.  81. 

117  Goodwin  v.  Sheppard,  3  Phila.  441.  And  see  Association  v.  Mc- 
Donald, S  Phila.  442. 

118  Muhlenberg  v.  Brock,  25  Pa.  517.  And  see  Ringwalt  v.  Ahl,  36 
Pa.  336. 

119  Shertzer  v.  Herr,  19  Pa.  34;  Russel  v.  Reed,  27  Pa.  166;  Chris- 
tophers V.  Selden,  28  Pa.  165;  McDaniel  v.  Haley,  i  Miles  353. 

120  Wolf  V.  Payne,  35  Pa.  97. 

121  Garrison's  Appeal,  38  Pa.  531;  Barrett's  Appeal,  71  Pa.  317. 

122  Schultze's  Appeal,  i  Pa.  251;  Schick's  Appeal,  49  Pa.  380;  Schick 
V.  Pharo,  49  Pa.  384;  Brown  v.  Parkinson,  56  Pa.  336;  Thompson's  Ap- 
peal, 57  Pa.  178. 

123  Yardley  v.  Holby,  District  Court,  Phila.,  26  June,  1852.  Excep- 
tions to  an  auditor's  report.  Per  curiam.  The  decision  of  an  auditor 
upon  the  facts  of  a  case  is  conclusive.  The. party  had  a  right  to  demand 
an  issue,  and  not  having  exercised  that  right,  must  be  taken  to  have  ac- 
quiesced in  the  submission  of  the  matter  to  the  judgment  of  the  auditor. 

124  Act  Feb.  12,  1869,  P.  L.  3,  2  Purd.  §10,  p.  1436. 

125  Act  June  16,  1836,  §92,  P.  L.  778,  2  Purd.  §156,  p.  1583,  and  act 
April  20,  1846,  §3,  P.  L.  411.  2  Purd.  §152,  p.  1583- 
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of  a  reversal. ^^*  A  writ  of  error  or  appeal,  however,  must  be 
taken  within  twenty  days  from  the  decree  of  distribution.^"' 
The  auditor's  report  is  to  be  recorded  in  the  prothonotary's 
office,^"*  and  upon  confirmation  thereof  the  court  makes  a  final 
decree  of  distribution  from  which  an  appeal  lies^"°  by  any  person 
aggrieved. ^^°  The  appeal  is  entered  in  the  court  below,  the  ap- 
pellant being  required  by  statute  to  make  oath  that  his  appeal 
is  not  intended' for  delay,  and  in  order  to  make  it  a  supersedeas 
he  must  give  security  by  recognizance,  with  surety,  to  prosecute 
his  appeal  with  effect  and  pay  all  costs  that  shall  be  adjudged 
against  him.^^^  We  have  already  considered  the  effect  of  the 
auditor's  report  in  case  of  an  appeal.^'^ 

On  the  distribution  of  a  fund  raised  by  sheriff's  sale,  separate 
and  independent  creditors  cannot  prosecute  a  joint  appeal  from 
the  decree. ^^*  And  a  decree  distributing  the  proceeds  of  a 
sheriff's  sale  is  conclusive  on  a  lien  creditor  who  has  not  taken 
an  appeal. ^^' 
341.    Distribution  by  agreement. 

Agreements  are  sometimes  made  concerning  distribution,  rome 
of  these  are  proper,  others  are  not.  Thus  it  is  competent  for 
parties  in  interest  to  agree  that  a  mortgage  shall  be  discharged 
by  a  sheriff's  sale,  which  otherwise  would  not  have  that  effect.^^" 

126  Ibid. 

127  Act  1836,  §90,  2  Purd.  §155,  p.  1583.  The  twenty  days  run  from 
the  date  of  the  entry  of  the  decree,  though  in  vacation,  if  with  notice  to 
the  party's  counsel.  Dawson's  Appeal,  15  Pa.  480.  But  the  court  below 
may  review  their  decision,  and  grant  relief,  after  the  expiration  of  the 
twenty  days.    Beek's  Appeal,  15  Pa.  406.    And  see  Ross's  Estate,  9  Pa.  17. 

128  Act  April  2S,  1850,  §19,  P.  L.  972,  4  Purd.  §41,  p.  4061. 

129  If  the  party  aggrieved  desire  to  review  the  finding  of  the  jury 
on  a  feigned  issue,  he  must  take  a  writ  of  error  to  the  final  judgment; 
he  cannot  do  so  by  appeal.     Reed's  Appeal,  71  Pa.  378. 

130  See  §339,  as  to  who  is  a  party  aggrieved.-  It  seems  that  the  sher- 
iff, who  has  the  proceeds  in  his  hands,  may  appeal  pro  interesse  suo. 
Hamner  v.  Griffith,  i  Grant  193.  Creditors  whose  claims  were  not  sub- 
mitted to  the  auditor  have  no  status  to  appeal  from  the  decree.  Reamer's 
Appeal,  18  Pa.  510;  McLellan's  Appeal,  26  Pa.  463. 

131  Act  May  19,  1897,  P.  L.  68,  2  Purd.  §§59,  60,  p.  1449. 

132  See  §335.  "The  findings  of  an  auditor  on  the  facts  should  not  be 
reversed  except  for  very  plain  error."  Mitchell,  J.,  Piatt-Barber  Co.  v. 
Groves,  193  Pa.  47s,  480. 

134    Reynolds  v.  Reynolds  Lumber  Co.,  175  Pa.  437. 
13s    Finney's  Appeal,  3  Pa.  312. 
136    Fraley's  Estate,  3  Foster  11. 
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The  court  will  also  enforce  an  agreement  between  two  mort- 
gagees whose  mortgages  bear  even  date,  that  one  of  them  fhall 
have  priority  of  lien,  though  the  other  be  first  recorded.^"  An 
agreement  to  postpone  a  first  lien  creditor,  who  has  acted  fraud- 
ulently, to  junior  creditors,  gives  the  fund  to  the  second  cred- 
itor/^'  An  agreement  made  between  a  debtor  and  his  creditor 
that  the  latter  will  acquire  title  to  the  lands  of  the  debtor  by 
means  of  a  sheriff's  sale  and  will  hold  them  with  the  debtor's 
right  to  redeem  may  constitute  a  mortgage,  unaffected  by  the 
statute  of  1856,^^"  and  if  established  by  sufficient  evidence  may 
be  enforced  in  equity  against  the  creditor.^^"  Again,  the  viola- 
tion by  the  purchaser  at  a  sheriff's  sale  of  an  interest  in  real 
estate  of  a  parol  agreement  that  he  would  buy  it  for  another,  a 
stranger  to  the  title,  and  convey  the  title  to  him  on  payment  of 
the  purchase  money,  will  not  create  a  trust  ex  maleficio  in  favor 
of  the  promisee.^*^ 

137  Rigler  v.  Light,  90  Pa.  235. 

138  Kelchner's  Estate,  11  Super.  Ct.  595.  See  8  Vale  23573  and  23588 
for  more  cases. 

139  April  22,  §4,  P.  Iv.  533- 

140  Gaines  v.  Brockerhoflf,  136  Pa.  175. 

141  Shaffner  v.  Shaffner,  145  Pa.  163.  A  had  an  optional  agreement 
for  the  purchase  of  land  which  after  a  partial  compliance  was  abrogated 
and  there  was  a  readjustment.  Subsequently  this  land  was  included  in  a 
large  tract  which  she  owned.  As  the  abrogation  of  the  agreement  ended 
her  right  to  the  land,  she  had  no  equity  which  the  mortgagee  could  en- 
force.   Jefferson  L.  &  B.  Assn.  v.  McHugh,  208  Pa.  246. 
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XV.    Title  and  Rights  of  the  Purchaser. 
342.    Purchaser's  title,  (a) 
a.    He  takes  the  debtor's  title. 

It  is  provided  by  statute/  that  the  purchaser  shall  take  the 
same  estate  in  the  premises,  and  under  the  same  rents  and  serv- 
ices, as  the  debtor  had  at  the  time  of  the  taking  thereof  in  execu- 
tion; and  several  purchasers  take  as  tenants  in  common.^  This 
is  the  general  rule;  but  it  would  not  be  correct  to  say,  that  the 
purchaser  has  no  better  title  than  the  defendant  had,  at  the  time 
of  sale;  his  title  dates,  in  many  respects  from  the  lien  of  the 
judgment  or  mortgage  under  which  it  was  sold;  he  holds  the 
land  discharged  of  secret  trusts,  and  of  intervening  incumbrances, 
leases  and  conveyances  made  by  the  debtor;  the  sale  over- 
reaches the  mesne  acts  of  the  debtor,  and  passes  the  title  dis- 
charged of  them.^  So,  a  sale  on  an  execution  issued  on  a 
judgment  entered  upon  a  bond  and  warrant  of  attorney,  accom- 
panying a  mortgage,  avoids  a  lease  made  by  the  mortgagor,  inter- 
mediate between  the  date  of  the  mortgage  and  the  entry  of  the 
judgment;  the  purchaser's  title  relates  back  to  the  date  of  the 
mortgage.*  It  is,  however,  expressly  provided  by  statute,  that 
sales  for  registered  taxes  or  municipal  assessments,  in  Philadel- 
phia, shall  not  operate  to  extinguish  a  ground  rent;"  the  pur- 
chaser, therefore,  takes  subject  thereto ;  which,  it  seems,  he  would 
not  otherwise  have  done;  especially,  if  the  ground  rent  deed 
were  not  recorded.* 

A  sheriff's  sale  of  land  under  a  judgment  obtained  by  a  de- 
frauded creditor  subsequent  to  the  fraudulent  conveyance  passes 
the  debtor's  title,  subject  to  prior  liens,  unaffected  by  the  fraudu- 
lent conveyance.  The  sheriff's  vendee,  however,  must  impeach 
the  conveyance  and  show  a  valid  title  as  against  the  grantee;  he 
cannot  treat  the  conveyance  as  a  mere  nullity.'  In  ejectment  by 
the  sheriff's  purchase  of  lands  sold  on  a  fi.  fa.  from  a  judgment 

a  8  Vale  23504;  6  Vale  17258. 

1  Act  of  1836,  §66,  2  Purd.  §123,  p.  i5;i. 

2  Act  of  1705,  I  Sm.  L.  32,  2  Purd.  §124,  p.  1572. 

3  McCormick  v.  McMurtrie,  4  W.  192;  Bury  v.  Sieber,  5  Pa.  434; 
Coulter  V.  Phillips,  20  Pa.  154. 

4  McCall  V.  Lennox,  9  S.  &  R.  302 ;  Bury  v.  Seiber,  5  Pa.  434. 

5  Act  23  January,  1849,  §6,  P.  L.  686,  2  Purd.  §24,  p.  1810. 

6  Salter  v.  Reed,  15  Pa.  260. 

7  Zuver  V.  Clark,  104  Pa.  222. 
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confessed  by  an  attorney,  with  waiver  of  inquisition,  the  plain- 
tiff's title  cannot  be  impeached  collaterally  by  evidence  that  at  the 
time  the  judgment  note  was  given  and  confessed,  the  defendant 
was  a  lunatic* 

b.  He  is  not  entitled  to  any  advantage  the  debtor  had  not. 

A  purchaser  at  a  sheriff's  sale  is  not  entitled  to  any  advan- 
tages which  the  debtor  had  not,  and  cannot  hold  the  property 
against  an  equitable  owner.^  Nor  is  a  judgment  creditor  en- 
titled to  the  protection  of  a  purchaser  of  the  legal  title  as  against 
an  equitable  owner  or  his  creditors.^"  One,  therefore,  who  has 
received  payment  as  a  lien  creditor  from  the  funds  realized  by  a 
sheriff's  sale  of  real  estate  is  estopped  from  subsequently  assert- 
ing that  he  was  the  equitable  owner  as  a  vendee  under  articles  of 
sale.^^ 

c.  When  his  title  vests. 

As  between  a  purchaser  at  sheriff's  sale  and  the  defendant  in 
the  execution,  the  title  does  not  actually  pass  until  the  acknowl- 
edgment of  the  sheriff's  deed.^^  If  the  defendant  abandons  the 
property  before  the  acknowledgment,  the  purchaser  may  lawfully 
enter  and  the  subsequent  acknowledgment  relates  back  to  the 
sale.^^  And  a  continuous,  notorious,  adverse  possession  for  sev- 
enty years  by  a  purchaser  at  a  sheriff's  sale,  gives  him  a  good  title 
even  though  the  defendant  in  the  execution  had  none.^* 

d.  Notice  to  the  purchaser. 

If  the  purchaser,  at  a  sheriff's  sale  of  land,  under  a  judgment 
subsequent  to  a  mortgage  does  not  know  that  a  judgment  lien 
prior  to  the  mortgage  has  been  paid,  and  the  record  does  not 
show  this  fact,  the  sale  will  divest  the  mortgage,  although  the 
prior  judgment  has  in  fact  been  paid  by  the  proceeds  of  the  prop- 

8  Weaver  v.  Brenner,  145  Pa.  299;  Hageman  v.  Salisberry,  74  Pa. 
280. 

9  Miller  v.  Baker,  166  Pa.  414;  Shryock  v.  Waggoner,  28  Pa.  430; 
Smith  V.  Tome,  68  Pa.  158;  McLaughlin  v.  Fulton,  104  Pa.  161. 

10  Sill  v.  Swackharamer,  103  Pa.  7;  Reed's  Appeal,  13  Pa.  475; 
Moyer  v.  Schick,  3  Pa.  248;  Morris  v.  Zeigler,  71  Pa.  450. 

11  Omwake  v.  Harbaugh,  148  Pa.  278. 

12  Collins  v.  London  Assurance  Corporation,  165  Pa.  298;  Hardenberg 
v.  Beecher,  104  Pa.  20. 

13  Hardenberg  v.  Beecher,  104  Pa.  20. 

14  Dallmyer  v.  Ferguson,  ig8  Pa.  288. 
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erty  sold  under  the  same  junior  judgment.^*  Without  notice  the 
purchaser  may  assume  that  the  liens  were  as  they  appear  on  the 
judgment  docket,  and  while  he  is  chargeable  with  notice  of  what 
the  record  of  the  judgment  and  the  execution  under  which 
the  sale  was  made  would  disclose,  he  is  not  affected  with  notice 
of  a  receipt  for  the  proceeds  of  a  prior  sale  entered  on  the  sher- 
iff's private  docket.^^ 

A  purchaser  at  a  sheriff's  sale  of  real  estate,  under  a  judg- 
ment recovered  in  a  scire  facias,  on  a  mortgage,  acquired  a  title 
to  the  mortgaged  premises  discharged  of  equities  of  which  the 
mortgagee  had  no  notice  or  knowledge.^^ 

e.    Ejectment  may  be  brought  to  test  his  title. 

The  validity  of  the  purchaser's  title  from  an  assignee  for 
creditors  under  a  sale  made  by  order  of  court  may  be  tested  by 
issuing  a  fieri  facias  and  bringing  ejectment.^*  If  the  plaintiff 
in  ejectment  relies  solely  on  his  title  as  a  purchaser  at  sheriff's 
sale,  he  must  prove  the  defendant's  possession  at  the  time  of  the 
levy  and  sale,  otherwise  a  verdict  should  be  directed  for  the 
d^fendant.^'  When  real  estate  is  conveyed  to  a  wife  by  a 
stranger  and  this  conveyance  is  recited  in  the  deed  from  her 
and  her  husband,  a  purchaser  at  sheriff's  sale  under  a  judgment 
and  execution  against  the  husband  is  not  entitled  to  recover  on 
simply  showing  this  title. ^^ 

343.     Rule  of  caveat  emptor. 

The  rule  of  caveat  emptor  applies  in  all  its  force,  to  a  pur- 
chaser at  a  sheriff's  or  other  judicial  sale ;  if  the  defendant  in  the 
execution  had  no  title,  the  purchaser  takes  none;  he  cannot  ob- 
ject to  payment  of  the  purchase  money,  on  the  ground  of  defect 
of  title  ;^^  nor  can  he  recover  back  his  purchase  money,  on  ac- 
count of  the  existence  of  incumbrances  of  which  no  notice  was 

15  Saunders  v.  Gould,  134  Pa.  445.    See  §444. 

16  Ibid. 

17  Landell's  Appeal,  105  Pa.   152. 

18  Davis  V.  Michener,  106  Fa.  395. 

19  Yost  V.  Brown,  126  Pa.  92.    See  Vol.  III.,  Chapter  on  Ejectment. 

20  Kinyon  v.  Leonard,  149  Pa.  318. 

21  Smith  V.  Painter,  5  S.  &  R.  226;  Friedly  v.  Scheetz,  9  S.  &  R.  156; 
Elkin  V.  Meredith,  2  Miles  167;  Wells  v.  Vandyke,  106  Pa.  iii.  See 
§§i6i,  458.  A  sale  under  a  judgment  in  partition  is  a  judicial  one,  to 
which  the  rule  of  caveat  emptor  applies.  Allen  v.  Gault,  27  Pa.  473. 
So  is  an  orphans'  court  sale.    Vandever  v.  Baker,  13  Pa.  121. 


O-e  Execution.  1853 

given.^*  He  takes  subject  to  superior  rights  existing  in  a  third 
person,  under  a  contract  with  the  state  ;^*  and  he  is  affected  by  a 
notice  given  at  the  sale,  that  the  defendant  in  the  execution  is  a 
mere  trustee,  and  that  the  equitable  title  is  in  another.^*  So  also, 
a  purchaser  of  the  equitable  title  of  a  vendee  by  articles,  has 
constructive  notice  of  the  equities  residing  in  the  vendor;  the 
latter  is  not  bound  to  attend  the  sale  and  give  notice  thereof  ;^^ 
but  he  is  not  affected  by  unrecorded  articles  of  agreement,  of 
which  he  had  no  notice.^®  Since  the  passage  of  the  act  of  1830, 
a  purchaser  of  mortgaged  property,  under  a  subsequent  judg- 
ment, only  acquires  the  equity  of  redemption  ;^^  arid  even  if  the 
mortgagee  became  the  purchaser,  he  is  not  entitled  to  a  deed,  on 
crediting  the  amount  of  his  bid  in  satisfaction  of  the  mortgage; 
he  must  pay  the  amount  thereof  to  the  sheriff.^*  And  one  who 
holds  expressly  subject  to  an  incumbrance  upon  the  land,  cannot 
get  rid  of  the  same,  by  permitting  a  sale  under  a  judgment  against 
a  former  owner,  and  himself  becoming  the  purchaser.^' 

344.    What  will  affect  purchaser's  title. 

The  record  of  a  deed  or  mortgage  is  constructive  notice  to  all 
mankind.^"  Thus  a  notice  at  sheriff's  sale  that  the  property  be- 
longs to  the  defendant's  wife  is  referable  to  the  record,  for 
whether  she  has  the  title  or  not  is  thus  clearly  shown.'^  A  pur- 
chaser is  bound,  therefore,  to  look  to  the  records  and  the  state  of 
the  possession  at  the  time  of  the  sale  f^  but  not  to  its  state  at  the 
date  of  the  acknowledgment  of  the  sheriff's  deed.^^  And  where 
a  trust  was  only  mentioned  in  the  recital  of  the  deed,  it  is  no 
notice  to  the  purchaser  at  a  sheriff's  sale  of  the  land,  on  a  Judg- 

22  Moffat  V.  Israel,  4  Yeates  489;  Weidler  v.  Farmers'  Bank,  11  S.  & 

R.  134- 

23  Beaver  Falls  Water  Power  Co.  v.  Wilson,  83  Pa.  83. 

24  Barnes  v.  McClinton,  3  P.  &  W.  67 ;  Ross  v.  Baker,  72  Pa.  186. 

25  Biddle  v.  Moore,  3  Pa.  161. 

26  Swartz  V.  Moore,  5  S.  &  R.  257. 

27  Garro  v.  Thompson,  7  W.  416. 

28  Crawford  v.  Boyer,  14  Pa.  380. 

29  Taylor  v.  Smith,  2  Wh.  432. 

30  Evans  V.  Jones,  I  Yeates  173. 

31  Lance  v.  Gorman,  136  Pa.  200.     See  Lawrence  v.  Keener,  149  Pa. 
402. 

32  Stewart  v.  Freeman,  22  Pa.  120;  Gingrich  v.  Foltz,  ig  Pa.  38. 

33  Stewart  v.  Freeman,  22  Pa.  120;  Gibson  v.  Winslow,  38  Pa.  49. 
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ment  against  the  grantee.^*  So,  where  the  description  in  a  re- 
corded deed  is  too  vague  and  indefinite  either  to  bring  home  no- 
tice to  the  purchaser,  or  to  put  him  upon  inquiry,  he  will  be 
protected  against  it.^*  And  the  purchaser  is  not  bound  to  notice 
a  deed  or  mortgage  defectively  registered;  nor  a  judgment  or 
lien  which  appears  on  its  face  to  be  a  nullity  f  he  is  not  bound  to 
look  beyond  the  judgment  docket.''  And  where  a  judgment  ex- 
isted, unsatisfied  of  record,  which,  if  valid,  would  have  the  ef- 
fect of  causing  a  mortgage  to  be  discharged  by  the  sheriff's 
sale,  the  purchaser  will  not  be  affected  by  the  fact  that  such  judg- 
ment had  been  paid,  unless  actual  notice  to  him  of  such  pay- 
ment be  shown.'^  But,  though  a  purchaser  is,  in  general,  pro- 
tected by  the  recording  acts  against  an  outstanding  title  of  which 
he  has  neither  actual  nor  constructive  notice,  this  does  not  apply 
as  against  the  holder  of  the  legal  title  of  land,  to  which  the  de- 
fendant had  only  the  equitable  title  under  articles ;  the  possession 
of  the  defendant,  in  such  case,  is  notice  of  his  equitable  title  only, 
and  such  title  only  passes  by  the  sale;  the  admissions  of  the  de- 
fendant, made  before  the  entry  of  the  judgment,  that  the  pur- 
chase money  was  unpaid,  are  admissible  in  evidence  against  the 
purchaser  at  the  sheriff's  sale.'*  More  generally,  a  purchaser  is 
bound  by  all  the  notice  that  is  disclosed  by  the  record  of  the  pro- 
ceedings leading  up  to  the  sale.*" 

The  purchaser  is  ordinarily  charged  with  the  inspection  of  the 
record  of  the  judgment  and  is  affected  with  notice  of  any  right 
which  it  plainly  discloses.*^  Furthermore  he  has  a  right  to  ac- 
cept all  the  essential  averments  of  the  record  as  true.*^    There- 

34  Kaine  v.  Denniston,  22  Pa.  202.  If  notice  at  the  sale  is  given  of 
the  last  conveyance,  but  not  of  a  secret  trust  between  the  parties  thereto, 
the  purchaser  is  not  affected  thereby.    Dewaters  v.  Kuhnle,  199  Pa.  439. 

35  Banks  v.  Ammon,  27  Pa.  172. 

36  Goepp  V.  Gartiser,  35  Pa.  130. 

37  Hance's  Appeal,  i  Pa.  408;  Commonwealth's  Appeal,  4  Pa.  i6s; 
Coyne  v.  Souther,  61  Pa.  455. 

38  Magaw  V.  Garrett,  25  Pa.  319. 

•  39  Morrison  v.  Funk,  23  Pa.  421.  This  case  is  really  no  exception  to 
the  rule  above  stated,  for  here  the  defendant's  possession  was  construct- 
ive notice  of  an  outstanding  legal  title.  A  purchaser  of  the  equitable 
title  with  notice  of  the  outstanding  legal  title  cannot  set  up  an  outstanding 
equity  against  the  legal  title.    Dougan  v.  Blocher,  24  Pa.  28. 

40  Booth  v.  Thompson,  9  Del.  485. 

41  Biddle  v.  Tomlinson,  115  Pa.  299. 

42  Levan  v.  Millholland,  114  Pa.  49;  Budd  v.  Oliver,  148  Pa.  194. 


Of  Execution.  1855 

fore,  if  a  judgment  appears  unsatisfied  of  record  a  purchaser  at 
sheriff's  sale  is  not  bound  to  go  beyond  it  and  is  not  affected  with 
notice  of  a  receipt  therefor  on  the  sheriff's  private  docket.*^ 

345.  Notice  by  lis  pendens,  (b) 

The  pendency  of  proceedings  at  law  is  constructive  notice  to 
purchasers;  therefore,  one  who  purchases,  pending  an  eject- 
ment, to  which  the  owner  of  the  interest  sold  is  a  party,  is  affect- 
ed with  notice,  and  is  bound  by  the  decree,  as  much  as  if  he 
were  a  party  to  the  ejectment.**  So,  a  sheriff's  sale  is  construc- 
tive notice,  and  one  who  purchases  at  a  second  sheriff's  sale  of 
the  same  interest,  made  before  the  sheriff's  deed  on  the  first  sale 
is  acknowledged,  takes  no  title,  where  the  first  sale  was  valid,  al- 
though the  deed  for  the  last  sale  was  first  acknowledged;*^  but 
an  irregular  proceeding  does  not  affect  a  subsequent  purchaser.** 
So,  where  a  sale  of  land  was  fraudulent  under  the  statutes  13  and 
27  Eliz.,  the  grantor  remaining  in  possession,  by  his  tenants,  and 
during  that  possession,  the  land  was  sold  by  the  sheriff  as  the 
property  of  the  grantee,  such  possession  of  the  grantor  was  con- 
structive notice  to  the  sheriff's  vendee  of  the  fraudulency  of  the 
conveyance  from  the  grantor  to  the  grantee.*' 

346.  Actual  notice. 

Actual  notice  of  an  adverse  title  will,  generally,  conclude  a 
purchaser  at  sheriff's  sale,  and  he  will  then  stand  in  the  same 
situation  as  the  defendant.*^    And  it  is  sufficient  that  notice  of 

b  7  Vale  19650. 

43  Saunders  v.  Gould,  134  Pa.  445. 

44  Hersey  v.  Turbett,  27  Pa.  418;  Snively  v.  Hitechew,  59  Pa.  49. 
By  act  22  April,  1856,  §2,  P.  L.  S32,  2  Purd.  §28,  p.  1303,  it  is  provided 
that  no  purchaser  or  mortgagee  shall  be  affected  with  notice  of  an  eject- 
ment or  action  to  recover  real  estate  or  to  compel  a  conveyance  thereof 
unless  such  action  shall  be  indexed  against  the  defendant,  and  any 
terre-tenant  made  a  party  thereto  in  the  ejectment  index  kept  in  the 
prothonotary's  office.  Injunctions  restraining  the  sale  or  incumbrance 
of  real  estate  are  required  by  law  to  be  properly  indexed,  as  also  decrees 
in  lunacy  and  divorce.    Act  22  May,  1878,  P.  L.  95.  2  Purd.  §46,  p.  4062. 

45  Hoyt  V.  Koons,  19  Pa.  277.    And  see  McFee  v.  Harris,  25  Pa.  102. 

46  See  Galbraith  v.  Fisher,  22  Pa.  406. 

47  Hood  V.  Fahnestock,  i  Pa.  470. 

48  Brown  v.  Bank  of  Chambersburg,  3  Pa.  187;  Coleman  v.  Lewis, 
2^  Pa.  291;  Patton  v.  Hollidaysburg,  40  Pa.  206;  Stradling  v.  Henck,  2 
Phila.  302. 
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an  adverse  title  be  given  at  the  sale;*'  but  notice  communicated 
to  the  sheriffy  not  publicly  announced  to  the  bidders,  will  not 
affect  the  purchaser — ^the  sheriff  is  not  his  agent ;°°  the  adverse 
claimant,  however,  will,  as  against  the  purchaser  at  the  sale,  be 
restricted  to  the  particular  title  of  which  notice  was  given."^ 
Statements  or  loose  conversations  made  at  the  sale  by  strangfers 
will  not  affect  the  purchaser.*^  Actual  notice  may  be  inferred 
from  circumstances,  and  is  then  a  question  for  the  jury.°'  As 
regards  incumbrances,  the  rule  seems  to  be  different,  and  it  has 
been  said,  that  the  t)urchaser  is  protected  against  an  unrecorded 
mbrtgage,  prior  to  the  judgment  under  which  the  sale  was  made, 
whether  he  had  notice  of  it  or  not."*  At  any  rate,  the  judgment 
plaintiff  purchasing  at  the  sale  is  not  affected  by  notice,  given  at 
the  sale,  of  an  unrecorded  mortgage  prior  to  his  judgment  ;"*'  but 
if  he  had  actual  notice  of  the  mortgage,  at  the  time  of  the  execu- 
tion of  his  warrant  of  attorney,  he  takes  subject  thereto.""  And 
a  mortgagee  in  possession  under  an  unrecorded  mortgage,  has  no 
right  to  retain  the  possession.  Until  he  has  beeh  repaid  his  mort- 
gage debt,  as  against  the  sheriff's  vendee  under  a  judgment 
against  the  mortgagor.'^ 

Notice  given  at  any  time  before  the  sheriff's  sale  is  sufficient  to 
affect  the  purchaser's  title."*  He  is  also  bound  by  such  facts  as 
he  would  have  learned  by  inquiry  if  this  had  become  a  duty.°° 
But  he  is  not  affected  by  the  declarations  of  the  execution  de- 

49  Barnes  v.  McClintoh,  3  P.  &  W.  67;  Weeks  v.  Haas,  3  W.  &  S. 
525;  Eshback  v.  Zimmerman,  2  Pa.  313.  And  it  is  not  necessary  to  charge 
the  purchaser  with  notice  at  the  date  of  the  judgment.  Moyer  v.  Shick, 
3  Pa.  242. 

50  Stahle  V.  Spbhn,  8  S.  &  R.   327. 

51  Eshback  v.  Zimmerman,  2  Pa.  313 ;  Brown  v.  Bank  of  Chambers- 
burg,  3  Pa.  187;  Randall  v.  Silverthorn,  4  Pa.  177. 

52  Sergeant  v.  Ford,  2  W.  &  S.  122.  And  see  Drexel  v.  Man,  6  W.  & 
S.  343;  Loomis's  Appeal,  22  Pa.  312. 

53  Brown  v.  Bank  of  Chambersburg,  3  Pa.  187;  Rhines  v.  Baird,  41 
Pa.  256. 

54  Hibberd  v.  Bovier,  i  Grant  266.    See  note  to  i  W.  N.  C.  595. 

55  Stradling  v.  Henck,  2  Phila.  302;  Uhler  v.  Hutchinson,  23  Pa.  no. 

56  Britton's  Appeal,  45  Pa.  172. 

57  Wilson  v.  Shoenberger,  34  Pa.  121. 

58  Sill  V.  Swackhammer,  103  Pa.  7. 

59  Ibid.;  Ferguson  v.  Rafferty,  128  Pa.  337;  Aderhold  v.  Oil  Well 
Supply  Co.,  158  Pa.  401 ;  Lane  v.  Gorman,  136  Pa.  200. 
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fendant  at  a  judicial  sale  of  which  he  had  no  notice.'"  And  where 
a  mortgagee  has  taken  a  mortgage  without  notice  of  a  resulting 
trust,  a  purchaser  at  a  sheriff's  sale  will  be  protected  by  the 
mortgagee's  want  of  notice.*^  Nor  is  the  assignee  of  a  mortgage 
or  the  purchaser  at  a  sheriff's  sale  under  a  mortgage  affected  by 
a  secret  trust  in  favor  of  a  third  person  of  which  he  did  not 
have  notice.®^  If  the  purchaser  give  notice  at  the  sale  of  matters 
which  tend  to  lower  the  price,  though  in  good  faith,  he  will  only 
take  title  co-extensive  with  the  terms  of  his  notice;  the  attempt 
to  claim  more  would  be  a  fraud.*' 

347.  Constructive  notice. 

A  purchaser  at  sheriff's  sale  being  within  the  protection  of  the 
recording  acts,**  to  affect  him  with  constructive  notice  of  an  un- 
recorded conveyance,  by  reason  of  the  occupancy  of  a  person 
claiming  under  it,  such  possession  or  occupancy  must  be  clear, 
open,  notorious  and  unequivocal,  at  the  time  of  sale.*^  So,  a  pur- 
chaser at  sheriff's  sale  is  not  affected  with  constructive  notice  of 
a  deed  defectively  acknowledged,  though  actually  recorded  ;**  and 
if  a  party  in  possession  register  a  particular  title,  his  possession 
is  not  constructive  notice  of  any  other  claim.*^ 

348.  Effect  of  irregularities,  (c) 

a.    What  irregularities  affects  purchaser's  title. 

In  general,  it  may  be  said,  that  the  purchaser's  title  is  not 
affected  by  the  invalidity  of  the  judgment  upon  which  the  sale 
was  made,  nor  even  by  its  reversal,  unless  it  was  absolutely  void 
from  the  beginning.**  This  was  the  object  of  the  act  of  1705, 
which  "has  been  repeatedly  held  a  complete  protection  against 

c  8  Vale  23527. 

60  Pentz  V.  Clark,  100  Pa.  446. 

61  Logan  V.  Eva,  144  Pa.  312. 

62  Dunning  v.  Reese,  7  Kulp  201.  See  8  Vale  2351  for  other  cases  re- 
lating to  notice. 

63  Power  V.  Thorp,  92  Pa.  346. 

64  Heister  v.  Fortner,  2  Binn.  40;  Clark  v.  Campbell,  2  R.  215;  Stew- 
art V.  Freeman,  22  Pa.  120;  Hultz  v.  Ackley,  63  Pa.  142. 

65  Meehan  v.  Williams,  48  Pa.  238. 

66  Heister  v.  Fortner,  2  Binn.  40;  McNeil  v.  Magee,  5  Mason  244. 
()^    Woods  V.  Farmere,  7  W.  382. 

68  Act  of  170S,  §9,  I  Sm.  L.  61;  2  Purd.  §  125,  p.  1572;  Heister  v. 
Fortner,  2  Binn.  40;  Feger  v.  Keefer,  6  W.  297;  Overton  V.  Tozer,  7  W. 
331;  Duff  v.  Wynkoop,  74  Pa.  300;  Jermon  v.  Lyon,  81  Pa.  107. 
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every  defect  or  irregularity,  excepting  when  the  judgment  was 
void  upon  its  face."*'  Thus  a  sale  under  a  judgment  against 
Ephraim  Jackson's  executors  without  naming  them,  is  valid.''" 
And  even  if  the  judgment  was  confessed  by  an  attorney,  without 
authority,'^  if  the  parties  were  competent  to  appear  by  attorney, 
the  purchaser  acquires  a  good  title  by  a  sale  under  it,'"  although 
the  judgment  was  irregularly  revived.  So,  if  the  judgment  had 
been  paid,  but  not  satisfied  of  record,  until  after  the  sale,  though 
this  was  done  before  the  acknowledgment  of  the  sheriff's  deed, 
the  purchaser's  title  is  good,  unless  the  plaintiff  become  the  pur- 
chaser.'^ But  where  the  defendant  had  aliened  his  land,  and  the 
lien  of  the  judgment  expired  between  the  levy  and  sale,  the 
purchaser  takes  no  title;'*  if  process  be  issued  at  so  late  a  day 
that  execution  cannot  be  had,  before  the  expiration  of  the  lien, 
it  ought  to  be  accompanied  by  a  scire  facias,  which  will  have 
the  effect  of  preserving  the  lien.'°  The  title  of  a  purchaser  can- 
not be  affected  by  an  irregularity  in  the  proceedings,  of  which  he 
had  no  notice ;'°  and  in  such  case,  if  the  plaintiff  purchase,  he  is 
entitled  to  the  same  protection  as  a  stranger." 

A  sale  of  a  decedent's  land  upon  execution  issued  without 
warning  his  administrators,  is  invalid.'*  And  a  sale  made  after 
the  return  day  of  the  fi.  fa.,  with  the  defendant's  consent,  is  void 

69  Shannon  v.  Newton,  132  Pa.  37s,  380;  Springer  v.  Brown,  9  Pa. 
305;  Caldwell  V.  Walters,  18  Pa.  79. 

70  Jones  V.  Gardner,  4  W.  416. 

71  Evans  V.  Meylert,  19  Pa.  402.  The  remedy  is  by  action  against 
the  attorney.    Ibid. 

72  Fetterman  v.  Murphy,  4  W.  424. 

73  Samms  v.  Alexander,  3  Yeates  268;  Gibson  v.  Winslow,  38  Pa.  49. 
If  the  plaintiff  become  the  purchaser,  of  course,  he  is  affected  with  notice 
of  a  prior  payment  of  his  judgment  and  therefore  a  sale  to  him  is  void. 
Gibbs  V.  Neely,  7  W.  305.  But  a  bona  fide  purchaser  from  him  without 
notice  will  take  a  good  title.    Hoffman  v.  Strohecker,  7  W.  86. 

74  Gloninger  v.  Hazard,  4  Phila.  354. 

75  Davis  v.  Ehrman,  20  Pa.  256. 

76  Stable  v.  Spohn,  8  S.  &  R.  327- 
TJ    Arnold  v.  Gorr,  i  R.  223. 

78  Cadmus  v.  Jackson,  52  Pa.  295.  This  doctrine  does  not  apply  to  the 
case  of  a  judgment  on  a  mortgage  on  two  returns  of  nihil;  such  return 
is  equivalent  to  scire  feci  whether  the  mortgagor  be  living  or  dead,  and 
it  is  not  necessary  to  warn  his  personal  representatives  by  scire  facias 
before  issuing  execution  on  the  judgment.  Taylor  v.  Young,  71  Pa.  81. 
Otherwise  if  the  sheriff  return  mortuus  est,  as  he  is  bound  to  do,  if  he 
know  the    fact. 
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as  against  a  purchaser  at  a  subsequent  sale,  under  an  incumbrance 
which  would  have  been  discharged,  had  the  first  sale  been  valid.'* 
So,  a  sale  after  waiver  of  inquisition  by  a  defendant  who  had 
parted  with  his  interest,  is  void  and  will  confer  no  title;  and  the 
irregularity  is  not  cured,  by  a  previous  condemnation  under  a 
writ  against  a  stranger  to  defendant's  title.*"  Where  by  mistake 
the  land  of  the  plaintiff  is  included  in  the  levy,  and  sold  with  the 
defendant's  land,  the  purchaser  acquires  no  title  thereto.^^  A 
sale  under  authority  of  a  foreign  judgment,  the  parties  not  hav- 
ing appeared  before  the  court,  passes  no  title  ;*^  so,  of  a  sale 
under  a  judgment  on  a  mortgage,  the  action  on  which  was 
brought  in  a  county  where  the  land  does  not  lie.*^ 

b.  In  advertising,  etc. 

If  the  justice  of  the  peace  had  jurisdiction  a  constable's  sale 
under  his  execution  will  pass  a  good  title,  notwithstanding  the 
existence  of  irregularities  and  errors  for  which  the  judgment 
ought  to  have  been  reversed.**  Thus  if  there  be  irregularity  in 
advertising  the  sale  of  which  a  purchaser  had  no  notice,  he  ac- 
quired a  good  title.*^  When  there  is  a  clear  want  of  authority 
in  the  sheriff  to  make  the  sale  his  deed  conveys  no  title  and  the 
court  will  not  put  the  purchaser  in  possession.*^ 

c.  In  obtaining  judgment. 

Mere  irregularities  in  obtaining  the  judgment,  or  in  the  course 
of  the  execution,  are  sometimes  cured.*'  If  the  party  contesting 
the  judgment  were  present  at  the  sale,  and  induced  others  to  pur- 
chase;** or  participated  in  the  disposition  of  the  proceeds;**  or 
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83  Menges  v.  Oyster,  4  W.  &  S.  20;  Treaster  v.  Fleisher,  7  W.  &  S. 
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85  Jurisch  V.  Sterling  Cycle  Co.,  190  Pa.  294;  McConnel  v.  Gates,  4 
Penny.  377. 

86  Woltjen  v.  O'Malley,  12  Lane.  Bar   6.     For  other  cases  relating  to 
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Spragg  v.  Shriver,  25  Pa.  282. 
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stood  by  when  valuable  improvements  were  made  by  the  pur- 
cha,ser,  and  gave  no  notice  of  his  claim,'"  he  is  estopped  thereby. 
But  where  the  real  estate  of  a  lunatic  was  illegally  sold  by  the 
sheriff,  the  receipt  of  proceeds  by  his  committee  will  not  estop 
a  future  committee  from  recovering  possession,  even  though 
valuable  improvements  were  made  by  the  purchaser."^  And  a 
sheriff's  sale,  made  after  the  discharge  of  defendant  as  a  bank- 
rupt, conveys  no  title,  even  as  against  one  claiming  under  a 
fraudulent  deed,  made  by  defendant  in  contemplation  of  bank- 
ruptcy.'^  If  judgment  against  executors  for  a  legacy  charged  on 
land,  be  entered  against  the  land  of  certain  only  of  the  devisees, 
the  land  of  another  devisee  will  not  pass  by  the  sheriff's  sale.°^ 
Where,  however,  judgment  upon  a  mortgage  is  irregular,  the 
sheriff's  vendee,  before  he  can  be  dispossessed  by  the  mortgagor, 
is  entitled  to  repayment  of  so  much  of  the  proceeds  as  have 
been  applied  to  the  mortgage."* 
d.    What  irregularities  are  cured  by  sheriff's  deed. 

Irregularities  in  the  course  of  the  execution  are  generally  cured 
by  the  acknowledgment  of  the  sheriff's  deed  :*°  thus,  the  issue  of 
two  writs  of  vend.  exp.  to  the  same  term,  where  one  inquisition 
was  set  aside  and  a  new  one  held  f^  or  the  omission  to  return  the 
vend.  exp.  f  or  a  sale  under  a  fi.  fa.  and  vend,  exp.,  issued  after 
the  defendant's  death  ;°*  or  a  sale  under  an  alias  lev.  fa.,  which 
contained  no  description  of  the  property,'*  will  not  affect  the  pur- 
chaser's title.  And  it  is  no  objection  to  the  purchaser's  title,  that 
one  of  the  defendants  was  a  surety,  and  the  principal  had  per- 
sonal property  which  was  not  levied  on.^""    Where  the  descrip- 

90  Hamilton  v.  Hamilton,  4  Pa.  193. 

91  Warden  v.  Eichbaum,  14  Pa.  121. 

92  King  V.  Dietz,  12  Pa.  156. 
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error,  and  no  person  can  bring  a  writ  of  error  but  he  who  is  party  or 
privy  to  the  record  and  competent  to  release  it.  Stackpole  v.  Glassford, 
16  S.  &  R.  166-7;  Lowber's  Appeal,  8  W.  &  S.  390;  Wilkinson's  Appeal, 
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tjon  in  the  levy  is  so  defective,  that  the  sale  conveys  no  title  for 
a  part  of  the  land,  a  subsequent  conveyance  by  the  defendant 
to  the  purchaser  will  give  him  title  to  the  whole  tract.^"^  But  a 
sale  of  a  life  estate  under  a  venditioni,  which  was  issued  without 
the  order  of  the  court,  and  without  due  notice  to  the  tenant  for 
life,  is  void,  and  confers  no  title  on  the  purchaser."^  Likewise 
if  the  sheriff  has  not  followed  the  statute  in  serving  on  a  regis- 
tered owner,  or  on  a  nonresident  by  posting  and  advertisement, 
and  the  departure  is  substantial,  the  proceeding  is  a  nullity  and 
the  purchaser  acquires  no  title.^"^  But  if  the  irregularities  are 
merely  formal,  then  the  sale  is  voidable  and  not  void,  and  the 
party  out  of  possession  must  bring  ejectment  to  settle  the  title. ^°* 

349.    Effect  of  fraud,  (d) 

A  fraudulent  purchaser  gains  no  title  to  the  land  by  a  sheriff's 
sale,  although  an  innocent  creditor  may  receive  the  proceeds  in 
payment  of  a  judgment.""  If  the  purchaser  at  the  sale  get  the 
property  at  an  under  price,  by  a  trick  or  fraudulent  pretence,  as 
by  falsely  giving  out  that  he  was  buying  it  for  the  family  of  the 
defendant,  and  by  fraudulently  pretending  that  the  sale  would  be 
subject  to  certain  liens  which  he  knew  would  be  divested  by  it, 
his  title  is  invalid  ;^°^  but  to  avoid  such  title,  the  fraudulent  iptent 
must  have  been  successful.^"'  And  declarations  of  third  parties, 
since  deceased,  that  they  would  have  bid  more  than  the  land 
brought,  had  they  not  been  prevented  by  the  declarations  of  the 
purchaser,  that  if  he  got  it,  he  would  let  the  defendant  have  it 
upon  being  repaid  his  money,  are  not  competent  testimoqy.^"^ 
When  the  purchaser  has  been  guilty  of  actual  fraud,  he  is  not  en- 
titled to  be  repaid  his  money."*    A  sheriff's  sale  to  the  adminis- 
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trator  of  the  defendant,  who  paid  no  money,  but  purchased  in 
trust  for  the  creditors  and  heirs,  is  fraudulent  as  to  creditors."" 
Where  a  deputy  sheriff  became  the  purchaser,  and  there  was  no 
fraud,  the  purchase  is  voidable  but  not  void,  and  the  title  is  good, 
until  set  aside  by  the  court,  which  will  only  be  done  upon  the 
purchaser  being  reimbursed  the  money  paid.^" 

350.    Sale  under  void  judgment. 

We  have  seen  that  if  the  judgment  be  absolutely  void,  a  sale 
thereunder  confers  no  title.^^^  And  if  a  part  or  all  the  proceeds 
of  land  sold  at  a  void  judicial  sale  has  been  applied  to  the  pay- 
ment of  the  owner's  debts,  he  is  not  thereby  estopped  from  at- 
tacking the  purchaser's  title.^^^  Where  land  was  sold  by  the  sher- 
iff, in  the  lifetime  of  the  ground  tenant,  and  in  his  name,  the 
subsequent  confession  of  judgment  by  his  administrator  for  ar- 
rears of  ground  rent,  for  a  period  of  years  extending  back  far 
beyond  the  sheriff's  sale,  and  a  sale  on  such  judgment,  with  no- 
tice, given  at  the  sale,  of  the  claim  of  the  former  purchaser,  the 
latter  not  being  a  party  to  the  judgment,  and  no  notice  of  the 
proceedings  being  given  to  him,  will  not  affect  his  title.^^* 

Fraud  in  the  judgment  renders  it  void,  and  a  sale  under  it  to 
the  plaintiff  will  confer  no  title  upon  the  purchaser  ;^^°  but  if  the 
purchaser  be  a  stranger,  the  rule  is  otherwise.^^"  But  where  the 
plaintiff  in  a  judgment  confessed  by  an  insolvent  debtor,  pur- 
chases at  a  sale,  the  presumption  of  law  is  in  favor  of  the  fair- 
ness of  the  transaction,  if  the  judgment  itself  be  a  fair  one,  but 
the  burden  of  showing  this  is  upon  the  creditor  purchaser.^^' 
And  the  title  of  a  plaintiff  purchasing  at  the  sheriff's  sale  is  not 
affected  by  the  fact,  that  the  judgment  had  been  confessed  by 
the  defendant,  in  contemplation  of  applying  for  the  benefit  of 
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the  bankrupt  law  of  1841,  for  the  purpose  of  giving  the  plaintiff 
a  preference  over  the  general  creditors,  the  plaintiff  not  being  in 
any  w^ay  a  party  to  such  fraudulent  purpose;  though  the  judg- 
ment would  be  avoidable  in  the  proper  court  of  bankruptcy,  it 
cannot  be  controverted  or  set  aside  out  of  it,  for  the  act,  in  de- 
claring preferences  void,  merely  prescribes  a  rule  for  administer- 
ing the  estate  in  the  court  of  bankruptcy,  but  does  not  define  the 
parties'  rights  outside  of  it.^^^  An  order  of  the  common  pleas 
to  credit  to  the  plaintiff's  judgment  the  amount  of  his  bid  at  a 
sheriff's  sale  is  not  conclusive  evidence  of  the  fairness  of  the 
judgment ;  even  if  the  sale  were  under  a  prior  valid  judgment,  if 
the  purchaser's  judgment  were  fraudulent,  the  order  of  appropri- 
ation would  not  protect  him  therein,  and  the  deed  of  the  sheriff 
conveys  to  him  no  title.^^®  An  act  of  assembly  making  valid  a 
sheriff's  sale  which  had  been  decided  by  the  supreme  court  to 
pass  no  title,  is  unconstitutional  and  void.^^" 

351.  Sale  under  an  expired  judgment. 

The  purchaser  can  be  implicated  in  the  consequences  of  the  lien 
having  expired,  only  in  a  controversy  with  a  purchaser  from  the 
debtor,  by  conveyance  prior  to  the  levy ;  in  a  controversy  between 
judgment  creditors,  he  cannot  be  implicated  at  all.^^^  Where  the 
plaintiff  becomes  the  owner  of  the  land  upon  which  his  judgment 
is  a  lien,  it  is  extinguished  by  operation  of  law,  and  no  subse- 
quent sale  by  the  sheriff  on  that  judgment  will  pass  the  title.^^^ 
A  sale  under  a  satisfied  judgment  to  the  plaintiff  is  void;^,^'  so, 
if  the  purchaser  knew  that  the  debt  had  been  paid,  he  gets  no 
title  ;^^*  but  his  bona  fide  vendee  for  a  valuable  consideration, 
without  notice,  will  be  protected."^ 

352.  What  quantity  passes  by  the  sale.(e) 

The  property  passing  to  a  purchaser  at  sheriff's  sale  is  gov- 
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erned  by  the  levy.^^*  A  levy  on  a  piece  of  land  will  not  include 
an  adjoining  piece  that  had  never  been  incorporated,^^'  and  when 
the  levy  is  ambiguous  it  can  be  explained  by  parol.^^*  A  mort- 
gagee who  with  knowledge  of  a  sale  and  conveyance  by  the  owner 
of  a  part  of  the  land  mortgaged,  subsequently  releases  other  por- 
tions, cannot  levy  his  debt  out  of  the  portion  first  sold.^'"  As 
in  other  cases  a  levy  on  real  estate  under  an  execution  more  than 
five  years  old  since  the  rendition  of  judgment,  without  revival, 
will  be  set  aside.^^°  Lastly  the  cost  of  two  levies  on  the  same 
property  will  not  be  allowed.^^^ 

The  quantity  of  land  passing  to  the  purchaser  at  a  sheriff's 
sale,  is  to  be  ascertained  by  the  return  to  the  levy,  which,  in  the 
absence  of  reasonable  doubt,  is  to  be  construed  by  the  court 
alone;  but,  where  by  reason  of  uncertainty  or  looseness  of  de- 
scription, evidence  aliunde  is  resorted  to,  to  ascertain  the  quan- 
tity and  define  the  boundaries  of  the  land  included  in  the  levy,  the 
whole  of  the  evidence  is  to  be  referred  to  the  jury.^^^*  Though  a 
less  estate  may  pass  under  a  misdescription  in  the  levy,  a  greater 
cannot.^^^  But  after  acknowledgment  of  the  deed,  the  defendant 
cannot  have  the  sale  set  aside,  on  the  ground  that  part  of  the 
land  sold  was  not  included  in  the  levy,  though  he  tender  the  costs. 
Where  the  defendant  represented  that  certain  land  was  included 
in  the  levy,  such  land,  in  equity,  passes  to  an  innocent  pur- 
chaser.^^^  And  where  the  defendant  was  the  owner  of  part  of 
a  tract,  and  of  a  ground  rent  reserved  out  of  another  part,  and 
the  levy  was  made  on  the  whole  tract,  with  the  rents,  issues  and 
profits  thereof,  the  ground  rent  passed,  under  the  word  rents; 
and  this,  though  the  advertisements  described  the  land  only,  for 
defective  description  therein  can  have  no  effect,  after  the  deed 
is  acknowledged.^"  A  sheriff's  sale  of  A.  with  its  appurtenances, 
passes  the  defendant's  title  in  B.,  which  he  had  held  by  adverse 
possession,  short  of  twenty-one  years,  and  used  in  connection 
with  A.  as  one  farm,  B.  having  been  formerly  the  site  of  a  mill- 
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pond  appurtenant  to  a  mill  on  A.,  but  that  right  having  ceased, 
under  the  provisions  of  the  grant,  by  disuser.^'° 

If  the  sheriff's  deed,  by  mistake,  call  for  the  land  of  a  stranger, 
as  adjoining  in  a  particular  direction,  the  latter  would  not  be 
bound  by  the  error,  and,  consequently,  those  who  claim  under 
him  have  no  right  to  insist  upon  it,  as  precluding  the  sheriff's 
vendee,  by  estoppel,  from  showing  the  truth.""  Where  A.,  the 
owner  of  a  tract,  agreed  to  convey  part  of  it  to  B.,  upon  certain 
conditions,  which  were  performed  by  B.,  and  afterwards,  under  a 
judgment  obtained  by  A.  against  B.,  the  whole  tract  was  levied 
on  and  sold,  it  was  held,  that  A.  was  bound  by  the  levy  and  sale, 
and  his  title  passed  to  the  sheriff's  vendee.^"  But  where  the 
lands  of  the  plaintiff  in  the  execution  were,  by  mistake,  included 
in  the  levy,  and  sold  with  the  property  of  the  defendant,  it  was 
held,  that  the  sheriff's  vendee  acquired  no  title  thereto — the 
judgment,  in  such  case,  being  no  lien  upon  the  plaintiff's  own 
lands.^^* 

Timber  cut  down  by  a  joint  owner  without  the  consent  of  his 
cotenant  and  lying  on  the  land  at  the  time  of  the  sale  of  the  non- 
consenting  owner,  passes  to  the  vendee  by  the  sale.^^^  Manure, 
fencing  and  timber  pass  by  a  sheriff's  sale  of  land,  but  they  will 
not  pass  under  a  sale  of  "balance"  under  a  writ  of  fi.  fa.^^° 

353.    Easements. 

Where  the  owner  of  the  land  has  annexed  an  easement  to  it, 
and  then  the  land  is  sold  by  the  sheriff,  the  easement  passes  as  an 
appurtenance,  though  not  distinctly  levied  on.^*^  An  easement 
created  by  the  owner  of  both  estates,  permanent  and  visible, 
ripens  into  a  servitude,  and  passes  to  the  sheriff's  vendee  of  the 
dominant  tenement.^*^  And  a  purchaser  at  sheriff's  sale  of  the 
servient  tenement  takes  subject  to  a  continuous  and  apparent 
easement,  imposed  by  the  owner  of  one  portion  of  his  real  estate 
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for  the  benefit  of  another,  without  any  express  reservation.^" 
But  the  use  of  the  easement  must  be  restricted  to  the  original  pur- 
poses of  the  grant.^**  Where  the  owner  of  two  properties  recog- 
nizes an  existing  easement,  and  they  are  sold  on  execution,  with 
the  easement,  it  is  not  extinguished  by  the  unity  of  title.^*"  The 
rule  is,  that  where  a  man  owns  several  tenements,  with  a  way 
between  them,  which  has  been  dedicated  to  the  use  of  both,  and 
enjoyed  by  the  occupants  of  both,  and  a  judicial  sale  of  both 
subsequently  takes  place,  the  purchaser  of  the  one  over  which  the 
way  is  laid  out,  although  his  purchase  be  first  in  time,  purchases 
subject  to  the  existing  right  of  way,  and  cannot  deprive  a  subse- 
quent purchaser  of  the  other  tenement,  of  the  use  of  the  way, 
which  was  intended  for  the  benefit  of  both,  and  was  appurtenant 
to  both.^*'  But  to  create  a  permanent  easement,  in  favor  of  an 
adjoining  property,  as  against  a  sheriff's  vendee,  it  must  be  pal- 
pable and  manifest,  and  notoriously  permanent  in  its  nature.^*' 

Structures  not  particularly  specified  but  necessary  parts  of  a 
nursery,  are  included  in  the  term  "hot  houses."^*'  If  after  a 
mortgage  has  been  executed  an  easement  of  a  right  of  way  is 
created  in  favor  of  the  mortgaged  land,  a  subsequent  sheriff's 
sale  of  it  under  the  mortgage  will  pass  the  easement.^*' 

354.    Fixtures. 

The  machinery  of  a  manufactory  passes  with  the  freehold  to 
the  purchaser  at  sheriff's  sale;^°°  but  rolls  delivered  at  a  rolling 
mill,  where  they  remained  a  long  time,  without  being  turned  or 
finished  o&,  or  put  into  a  mill,  do  not  pass  to  the  purchaser  of 
the  realty.^''^  The  fragments  of  a  building  blown  down  by  a 
tempest,  are  not  thereby  converted  into  personalty,  but  pass  to 

143  Seibert  v.  Levan,  8  Pa.  383;  Overdeer  v.  Updegraff,  69  Pa.  no; 
Cannon  v.  Boyd,  73  Pa.  179;  Hart  v.  Martell,  26  P.  L.  J.  33. 

144  Kirkham  v.  Sharp,  r  Wh.  333;  Carty's  Appeal,  5  W.  N.  C.  241; 
Gordon  v.  Pennsylvania  Railroad  Co.,  6  W.  N.  C.  405. 

14s    Worne  v.  Marsh,  6  Phila.  33. 

146  Church  V.  Vonneida,  6  Phila.  557.  And  see  McCarty  v.  Kitchen- 
man,  47  Pa.  239;  Phillips  V.  Phillips,  48  Pa.  178;  Murphy  v.  Bedford,  35 
L.  I.  262.  One  who  purchases  expressly  subject  to  a  right  of  way  is 
estopped  from  denying  its  existence.     Meyer  v.  Young,  7  W.  N.  C.  60. 

147  Adams's  Appeal,  7  W.  N.  C.  86. 

148  Norristown  Trust  Co.  v.  Haenni,  21  Montg.  138. 

149  West  V.  Herrod,  2  At.  871. 

150  Overton  v.  Williston,  31   Pa.   155. 

151  Johnson  v.  Mehaffey,  43  Pa.  308. 
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the  purchaser  of  the  realty  at  sheriflf's  sale."^  A  fixture  annexed 
to  the  freehold  at  the  date  of  the  judgment,  afterwards  tempor- 
arily detached  and  sold  to  a  stranger,  but  not  delivered,  then  re- 
annexed,  and  so  continuing  till  the  sheriff's  sale,  passes  to  the 
purchaser  of  the  land ;  and  the  fact  that  the  sheriff's  vendee  knew 
of  the  sale  of  the  fixture,  and  admitted  that  it  belonged  to  the 
buyer,  does  not  affect  his  title  to  it  under  the  sheriff's  sale.^^' 
But,  by  agreement  of  the  owners  and  lien  creditors,  machinery, 
which  is  part  of  the  realty,  may  be  detached  and  converted  into 
personalty,  and  then  it  will  not  pass  under  a  sheriff's  sale  of  the 
freehold.^^*  Gas  fixtures,  such  as  chandeliers  and  side-brackets, 
are  mere  personal  property,  and  do  not  pass,  as  fixtures,  by  a 
sheriff's  sale  of  the  real  estate.^^® 

A  sheriff's  vendee  takes  title  to  a  fixture  annexed  to  the  free- 
hold though  it  has  once  been  detached  and  sold  to  a  third  per- 
son.^°*  Likewise  all  things  used  in  a  manufactory  which  are 
needful  in  the  process  of  manufacture. ^^^  Also  the  stone  curbing 
and  monument  of  a  burial  lot  in  a  cemetery  ;^^'  the  engine  and 
machinery  in  a  foundry,  at  a  sheriff's  sale  on  a  mortgage. ^^°  On 
the  other  hand  the  engine,  machinery  and  appliances  of  an  elec- 
tric light  plant  do  not  pass  to  the  purchasers  of  the  real  estate  at 
a  sheriff's  sale  under  a  mortgage  unless  it  was  the  intention  to 
make  the  plant  a  part  of  the  realty  when  it  was  erected.^'"  Nor 
do  marble  counter  slabs  in  a  store  pass  by  such  a  sale,  when  the 
counter  is  complete  without  them,  nor  weather  vanes  attached  to 
the  roof  of  a  house.^'^ 

355.    Growing  crops. (f) 
a.    Grain. 

Grain  growing  on  the  land  at  the  time  of  the  sale,  being  the 
property  of  the  defendant,  passes  to  the  purchaser ;  and  one  who 

f  8  Vale  23551 ;  6  Vale  17207. 

152  Rogers  v.  Gilinger,  30  Pa.  185. 

153  Heaton  v.  Finlay,  12  Pa.  304. 

154  Harlan  v.  Harlan,  20  Pa.  303. 

155  Vaughan  v.  Haldeman,  33  Pa.  522. 

156  Heaton  v.  Findlay,  12  Pa.  304. 

157  Conklin  v.  Meyer,  i  C.  P.  Rep.  3. 

158  Oakland  Cemetery  Co.  v.  Bancroft,  161  Pa.  197. 

159  Kisterbock  v.  Lanning,  7  At.  596. 

160  Vail  V.   Weaver,   132   Pa.   363. 

161  Harmony  Building  Association  v.  Berger,  99  Pa.  324. 
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purchased  at  a  subsequent  sheriff's  sale  of  the  grain,  under  an 
execution  against  the  defendant,  cannot  maintain  trover  against 
the  purchaser  of  the  land,  for  cutting  and  taking  away  the 
grain.^*^  The  test  as  to  whether  grain  growing  passes  to  the 
purchaser  of  the  land  at  sheriff's  sale,  is,  whether  there  has  or 
has  not  been  a  prior  severance,  either  actually,  or  by  private  or 
judicial  sale.^®^  But  a  lessee  of  land,  incumbered  by  a  judgment, 
which  is  paramount  to  the  lease,  is  entitled  to  the  way-going 
crop,  in  preference  to  a  purchaser  at  sheriff's  sale  under  the  judg- 
ment ;^°*  a  mere  cfopper,  however,  is  not  a  tenant,  and  on  a  sale 
of  the  land  by  the  sheriff,  is  not  entitled  to  the  emblements.^"" 
Where  land  is  sown,  after  the  time  of  harvest,  a  purchaser  at 
sheriff's  sale  is  not  entitled  to  a  growing  crop,  sown  in  the  pre- 
ceding autumn,  but  not  harvested,  a  portion  of  which  is  reserved 
as  rent;^"'  otherwise,  of  a  crop  sown  previously  to  the  time  of 
harvest ;  in  such  case,  the  landlord's  interest  in  the  growing  crop 
passes  to  a  purchaser  at  a  judicial  sale,  as  an  incident  to  the  re- 
version.^*" 

b.    Crops  between  date  of  sale  and  sheriff's  deed. 

A  defendant  in  an  execution  whose  land  has  been  sold  at  sher- 
iff's sale  is  entitled  to  retain  possession  between  the  date  of  the 
sale  and  the  acknowledgment  of  the  sheriff's  deed  to  the  pur- 
chaser, and  to  enjoy  during  that  period  the  rents,  issues,  profits, 
ripening  crops,  open  mines,  quarries  and  oil  wells.  But  if  before 
the  acknowledgment  of  the  sheriff's  deed,  he  abandons  or  sur- 
renders possession  of  the  land  to  the  purchaser  at  the  sheriff's 
sale  the  latter  immediately  becomes  entitled  to  all  the  above- 
mentioned  incidents  of  title  and  possession.^** 

In  Long  V.  Seavers,^*^  Justice  Green  reviewed  the  authorities 
on  this  subject.  After  showing  the  judicial  divergencies  the 
court  holds  that  the  purchaser  of  the  landlord's  title  under  exe- 

162  Bear  v.  Bitzer,  16  Pa.  175 ;  Bucks  Co.  Trust  Co.  v.  Smith,  16  Dist. 
SOS. 

163  Ibid. 

164  Bittinger  v.  Baker,  29  Pa.  66;  s.  p.  Miller  v.  Clement,  40  Pa. 
484. 

i6s  Adams  v.  McKesson,  53  Pa.  81, 

166  Borrell  v.  Dewart,  37  Pa.  134. 

167  Burns  v.  Cooper,  31  Pa.  426. 

168  Hardenburg  v.  Bucher,  104  Pa.  20. 

169  103  Pa.  517;  Gordon  v.   Gordon,  45  Super.  Ct.  95. 
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cution  against  him  is  entitled  to  the  rent  falling  due  after  the 
acknowledgment  of  the  sheriff's  deed,  whether  it  be  payable  in 
money  or  grain.  When,  however,  the  rent  is  payable  in  grain 
which  has  been  severed  from  the  ground  before  the  sheriff's  sale 
of  the  land,  the  grain  does  not  pass  to  the  purchaser  of  the  land- 
lord's title.  And  when  land  is  let  on  shares,  a  sale  upon  a  fi.  fa. 
of  the  landlord's  share  of  the  growing  grain  before  actual  sever- 
ance does  not  of  itself  work  such  an  implied  severance  as  will 
pass  the  landlord's  title  to  the  purchaser  as  against  a  subsequent 
purchaser  of  the  land  at  sheriff's  sale  who  obtains  his  deed  before 
the  rent  falls  due. 

c.    Rule  as  between  tenant  and  purchaser. 

A  tenant  who  has  paid  his  rent  in  full  before  a  sheriff's  sale  of 
the  premises,  is  entitled  to  all  the  crops  planted  by  him  as  against 
the  purchaser  at  the  sale.''"  And  this  is  the  rule  even  though 
the  sale  was  on  a  judgment  entered  prior  to  the  execution  of  the 
lease  ;^^^  but  growing  crops  pass  to  the  purchaser  as  appurtenant 
to  the  land  unless  they  have  previously  been  severed  from  the 
freehold.^'^  Again,  when  a  purchaser  at  sheriff's  sale  permits 
the  judgment  defendant  to  remain  in  possession  and  to  grow 
crops  on  the  land  as  before,  neither  the  purchaser  nor  his  vendee 
can  enter  and  remove  any  portion  of  them.^'* 

But  if  the  tenant  of  a  defendant  in  an  execution  after  the  ac- 
knowledgment of  the  sheriff's  deed  and  service  of  notice  to  quit 
cuts  hay  on  the  premises,  he  is  liable  for  the  value  to  the  sheriff's 
vendee.^'*  And  if  an  assignee  for  creditors  leases  land  to  a 
tenant  which  is  sold  on  a  judgment  entered  prior  to  the  assign- 
ment, and  on  the  day  of  sale  the  tenant  cuts  a  crop  planted  after 
the  assignment,  the  sheriff's  vendee  is  nevertheless  entitled  to 
it.^'^  But  if  a  lease  gives  to  the  tenant  the  way-going  crop,  this 
goes  to  him  though  planted  after  the  levy.^" 

170  McKeeby  v.  Webster,  170  Pa.  624. 

171  Ibid. 

172  Peeling  v.  Young,  i  York  218. 

173  Potter  V.  Lambie,  142  Pa.  535. 

174  Hewitt  V.  Mcllvain,  10  C.  C.  563.  A  tenant  on  a  farm  sold  under 
foreclosure  proceedings  is  not  entitled  to  the  growing  grass  because  it 
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d.    Rights  of  debtor  under  exemption  law. 

When  growing  grain  has  been  set  apart  to  a, debtor,  under  the 
exemption  law,  it  does  not  pass  to  the  purchaser  of  the  land  at  a 
sheriff's  sale."^ 

356.    Estate  of  purchaser,  (g) 

The  estate  which  passes  to  the  purchaser  at  sheriff's  sale,  is,  in 
general,  that  of  the  defendant  on  which  the  levy  was  made.  The 
estate  is  qualified  by  the  extent  of  the  levy:  thus,  where  a  de- 
fendant owned  a  life  estate  in  the  land,  and  the  fee  simple  in  a 
moiety,  under  a  sale  of  all  his  right,  title  and  interest,  the  fee 
simple  passes,  but  the  life  estate  cannot  pass,  under  the  act  of 
1840,  prescribing  the  mode  of  taking  life  estates  in  execution.^'' 
Where  a  widow  was  devisee  for  life,  and  confessed  judgment,  as 
administratrix,  on  a  claim  for  paving  done  after  the  death  of  tes- 
tator, it  was  held,  that  only  her  life  estate  passed  to  the  pur- 
chaser.^^" And  where  the  defendant  was  devisee  in  fee  of  a 
moiety,  and  executory  devisee  of  the  other  moiety  of  a  house,  and 
a  fi.  fa.,  levied  on  both  estates,  was  returned  unsold,  for  want  of 
buyers,  and  a  vend,  exp.,  reciting  this  levy,  commanded  a  sale  of 
the  vested  moiety,  to  which  the  return  was  of  a  sale  in  obedience 
thereto,  and  the  sheriff  conveyed  both  estates,  both  moieties 
passed,  for  the  court  will  amend  the  return  from  the  levy — it 
appearing  clearly  from  the  deed,  that  all  the  land  levied  on  was 
actually  sold,  and  forty  years  having  elapsed.^*"  Where  a  lot 
was  devised  to  one  of  the  heirs,  subject  to  a  valuation  to  be  after- 
wards made,  and,  before  the  valuation,  was  sold,  under  a  judg- 
ment against  the  devisee,  the  deed  reciting  that  the  sale  was  sub- 
ject to  the  valuation,  and,  after  the  valuation,  was  again  sold, 
upon  the  same  conditions,  on  a  judgment  against  the  former 
vendee,  the  purchaser  acquired  only  the  devisee's  interest  in  the 
lot,  and  not  his  share  in  the  residuary  estate,  nor  in  the  amount 
of  the  valuation  charged  upon  the  lot.^^^    After  judgment  against 
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178  Dennison's  Appeal,  i  Pa.  201.  And  a  levy  and  sale  of  the  defend- 
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a  second  husband,  partition  was  had  of  the  first  husband's  es- 
tate, and  after  levy  upon  the  interest  of  the  second  husband  in 
the  estate  of  the  decedent,  that  estate  was  sold  by  the  admin- 
istrator, under  proceedings  in  partition,  and  some  weeks  after- 
wards, the  interest  of  the  second  husband  was  sold  by  the  sheriff ; 
and  it  was  held,  that  by  such  sale  the  share  assigned  to  the  wife 
in  the  partition  passed.^'^  Formerly,  an  estate-tail  was  not 
barred  by  a  sheriff's  sale  under  a  judgment  against  the  tenant-in- 
tail  ,-"^  but  this  was  changed  by  the  act  of  1859  ;^**  and  by  the  act 
of  1855^"*  such  an  estate  created  by  gift,  conveyance  or  devise, 
is  converted  into  an  estate  in  fee  simple.  Parties  may,  however, 
by  express  words  in  a  deed,  create  a  lien  on  land  either  for  pur- 
chase money  or  for  the  performance  of  collateral  conditions, 
which  will  bind  themselves  and  their  privies,  nor  will  the  liens 
be  divested  by  subsequent  sheriff's  sales  if  they  are  in  the  nature 
of  testamentary  provisions,  or  not  capable  of  valuation,  or  are 
expressly  created  to  run  with  the  land.^'° 

a.    When  the  defendant  is  the  vendee  under  articles  of  agreement. 

In  general,  where  the  defendant  is  the  vendee  under  articles 
of  agreement,  the  purchaser  at  a  sheriff's  sale  of  his  interest, 
takes  subject  to  the  payment  of  the  purchase  money  ;^'®  in  such 
case  the  purchaser  is  in  a  position  inferior  to  that  of  the  defend- 
ant, for  the  latter  might  set  off,  in  an  action  for  the  purchase 
money,  any  debt  due  him  by  the  vendor,  whereas,  the  purchaser 
can  only  set  off  what  was  directly  or  indirectly  given  and  re- 
ceived as  payment.^*'  Where  the  vendor  is  himself  the  pur- 
chaser, at  a  sheriff's  sale  of  his  vendee's  interest,  it  is  virtually  a 
rescission  of  the  contract,  and  he  has  no  further  remedy  for  the 
unpaid  purchase  money.^**    Where  the  sale  of  the  vendee's  in- 

182  Bachman  v.  Chrisman,  23  Pa.  162. 

183  Doyle  V.  MuUady,  33  Pa.  264. 
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184a  April  27,  P.  L.  368,  2  Purd.  §8,  p.  1485- 
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terest  is  made  under  the  vendor's  judgment  for  purchase  money, 
the  purchaser  takes  both  the  equitable  estate  of  the  vendee,  and 
the  legal  estate  of  the  vendor,  discharged  of  the  lien  of  the  pur- 
chase money  and  judgment  ;^*'  but  where  the  vendor's  judgment, 
on  which  the  sale  is  made,  is  not  for  purchase  money,  the  vendor's 
estate  does  not  pass,  and  the  purchaser  acquires  only  the  equi- 
table title,  subject  to  the  vendor's  lien  for  purchase  money.^'" 
And  where  the  legal  title  is  held  as  security  for  certain  claims, 
and  one  of  the  claimants  so  secured  obtains  judgment  against  the 
equitable  owners  and  sells  the  land,  the  purchaser  takes  only  the 
equitable  interest,  unless  the  holder  of  the  legal  title  was  instru- 
mental in  effecting  the  sale,  or  his  assent  to  it  appears  of  rec- 
ord.^"'^  A  judgment  against  one  of  two  joint  vendees,  under  arti- 
cles, and  a  sale  thereunder,  passes  only  the  interest  of  the  defend- 
ant— that  of  his  co-vendee  is  not  affected.^*^  The  equitable  in- 
terest of  a  vendee  under  articles,  on  which  a  considerable  por- 
tion of  the  purchase  money  had  been  paid,  does  not  pass  under 
a  levy  and  sale  of  all  his  right,  title  and  interest,  as  tenant  by  the 
curtesy,  although  such  misdescription  in  the  levy,  &c.,  was  made 
by  the  sheriff,  or  at  the  instance  of  the  plaintiff  or  his  counsel, 
and  although  the  defendant  knew  of  the  error.^"' 

b.  When  the  estate  of  a  vendor  under  articles  of  agreement  is  sold. 
Where  the  estate  of  a  vendor  under  articles  of  agreement  is 
sold  on  a  judgment  against  him,  prior  in  date  to  the  articles,  the 
whole  estate  legal  and  equitable  passes.^"*  If  the  equitable  ven- 
dee purchase  at  such  sale,  he  remains  liable  to  the  vendor  for  the 
residue  of  the  purchase  money,  and  can  only  deduct  from  the 
bond  the  amount  paid  at  the  time  of  the  sale,  even  though  the 
purchase  money  was  not  then  due.^'*  And  where  the  vendor's 
estate  is  incumbered,  it  is  no  abandonment  of  the  contract,  for 
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the  vendee  to  buy  in  an  incumbrance,  have  the  property  sold  at 
sheriff's  sale,  and  himself  become  the  purchaser.^'*  A  sale  of  the 
vendor's  interest,  under  a  judgment  subsequent  in  date  to  the 
articles,  passes  only  the  estate  remaining  in  the  vendor,  after  the 
contract  of  sale,  and  conveys  to  the  purchaser  a  right  to  the  un- 
paid purchase  money,  subject  to  the  payment  of  liens  existing 
against  the  vendor,  prior  to  the  date  of  the  articles  ;^°'  the  prior 
liens  are  not  divested  by  such  sale.^"'  If,  at  such  sale  under  a 
judgment  subsequent  to  the  date  of  the  articles,  the  equitable 
vendee  become  the  purchaser,  the  vendor's  claim  for  the  bal- 
ance of  the  purchase  money,  beyond  the  amount  paid  to  the  sher- 
iff, is  not  extinguished ;"°  the  equitable  vendee,  so  purchasing, 
is  deemed  a  trustee  for  his  vendor  of  a  beneficial  interest  in  the 
land,  to  the  extent  of  the  unpaid  purchase  money.^"" 

c.    When  the  estate  of  a  decedent  is  sold  under  a  judgment  against 
his  representatives. 

Where  the  estate  of  a  decedent  is  sold  under  a  judgment 
against  his  personal  representatives,  the  interest  of  the  heirs  is 
not  divested,  unless  they  were  made  parties  to  the  proceeding, 
as  prescribed  by  the  act  of  1834;^°^  but  the  purchaser  at  a  sale 
under  a  judgment  obtained  against  an  administrator,  in  a  suit 
originating  in  the  lifetime  of  the  decedent,  where  the  heirs  were 
not  made  parties,  obtains  a  title  good  against  strangers  and  in- 
truders, though  it  would  not  be  conclusive  against  the  heirs  and 
devisees. ^°^  A  sale  under  a  judgment  against  an  executor,  with 
notice  to  a  devisee,  but  without  making  the  alienee  of  the  latter 
a  party,  passes  no  title. ^"^  Notice  to  the  widow  and  heirs  of  one 
who  had  granted  land,  with  intent  to  defraud  his  creditors,  is  not 
necessary;  the  title  passes  at  a  sale  under  a  judgment  against 

196  Grouse's  Appeal,  28  Pa.  139,  If  a  vendee  be  compelled  to  purchase 
a  prior  mortgage  in  order  to  make  title  he  will  be  allowed  the  costs  of  the 
sale.    Fasholt  v.  Reed,  16  S.  &  R.  266. 

197  Garrard  v.  i,antz,  12  Pa.  i86. 

198  Golver's  Appeal,  25  Pa.  71. 

199  Garrard  v.  Lantz,  12  Pa.  186. 

200  Ibid. 

201  Act  24  February,  1834,  §34,  P-  L-  79.  i  Purd.  §134,  p.  11 13;  Warden 
V.  Eichbaum,  14  Pa.  121 ;  McCracken  v.  Roberts,  19  Pa.  390 ;  Smith  v. 
Warden,  19  Pa.  424. 

202  Riland  v.  Eckert,  23  Pa.  215. 

203  Soles  V.  Hickman,  29  Pa.  343. 
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such  fraudulent  grantor.^"*  A  sheriff's  sale  of  the  interest  of 
an  heir  in  his  ancestor's  real  estate,  passes  only  the  interest  of  the 
heir,  after  payment  of  the  debts  of  the  ancestor,  and  the  title  of 
the  purchaser  is  divested,  by  a  subsequent  sale  of  the  whole  prop- 
erty, under  an  order  of  the  orphans'  court,  for  the  payment  of 
the  debts  of  the  ancestor. ""^ 

d.    When  the  defendant  has  conveyed  land  in  fraud  of  his  creditors. 

Where  the  defendant  has  conveyed  the  land,  in  fraud  of  his 
creditors,  and  it  is  levied  on  and  sold  under  a  subsequent  judg- 
ment, only  the  title  of  the  fraudulent  grantee  passes,  and  the 
prior  liens  are  not  affected  f^  such  a  sale  is  but  a  means  of  vest- 
ing in  some  particular  person  the  right  which  the  creditors  have 
to  avoid  the  conveyance.^"^  But  the  title  of  the  sheriff's  vendee 
cannot  be  gainsaid  by  the  fraudulent  grantee,  whether  the  judg- 
ment were  prior  or  subsequent  to  the  conveyance.^"'  Where  a 
father  conveyed  to  his  son,  and  the  property  was  sold  under  a 
judgment  against  the  son  alone,  though  for  a  debt  incurred  by 
both,  the  purchaser  cannot  recover,  by  impeaching  the  convey- 
ance, for  if  the  deed  be  void,  he  has  acquired  no  title,  as  the 
sheriff's  deed  did  not  pass  any  estate  of  the  father;  if  the  con- 
veyance be  valid  in  the  son,  it  is  good  as  to  his  creditors. """  The 
purchaser  takes  only  the  title  of  the  defendant  in  the  execution, 
and  if  that  be  fraudulent,  it  may  be  avoided  by  the  creditors  of 
the  grantor,  unless  the  purchaser  can  show  that  he  is  a  bona  fide 
purchaser  for  value,  without  notice.'^" 

357.    Purchaser's  relation  to  lessee. (h) 

Where  the  lien  under  which  the  land  was  sold  is  subsequent  in 
date  to  a  lease  given  by  the  defendant,  the  lessee  is  tenant  for 
years  of  the  purchaser;  where  the  lease  is  posterior  in  date  to 
the  lien,  the  lessee  becomes  his  tenant  at  will.'^*     It  is  at  the 

h  5  Vale  14907. 

204  Smith  V.  Grim,  26  Pa.  95;  Drum  v.  Painter,  27  Pa.  148.  And 
see  Colburn  v.  Trimpey,  36  Pa.  463. 

205  Horner  v.  Hasbrouck,  41  Pa.  169. 

206  Byrod's  Appeal,  31  Pa.  241;  Moseby  v.  Fleck,  233  Pa.  102. 

207  Fisher's  Appeal,  33  Pa.  294.     See  §318. 
?o8    Miner  v.  Warner,  2  Grant  448. 

209  Eyrick  v.  Hetrick,  13  Pa.  488. 

210  Hood  V.  Fahnestock,  i  Pa.  470. 

319  Bittinger  v.  Baker,  29  Pa.  66.  As  to  the  tenant's  right  to  the 
way  going  crop  see  §455. 
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purchaser's  option,  either  to  affirm  or  disaffirm  an  existing  lease 
of  the  premises,  which  was  made  subsequently  to  the  date  of  the 
judgment  or  of  the  mortgage.^^"  If  he  choose  to  disaffirm  it, 
which  he  may  do,  by  giving  the  tenant  notice  to  quit,  he  cannot 
claim  anything  under  the  terms  of  the  lease  ;"^  in  such  case,  the 
relation  of  landlord  and  tenant  cannot  be  renewed,  by  the  tenant's 
remaining  in  possession,  nor  by  any  act  short  of  a  mutual  contract 
for  a  new  lease.^^^  And  if  the  rent  were  payable  in  advance,  and 
the  purchaser  disaffirm  the  lease,  the  tenant  who  has  paid,  must 
have  recourse  to  his  lessor,  on  his  covenant  for  quiet  enjoyment  ; 
or,  if  he  has  not  paid,  it  is  competent  for  him  to  show  that  his 
lessor's  title  has  expired  or  been  divested.^^*  The  lessee  of  an 
equitable  vendee  of  land,  sold  by  the  sheriff  under  a  judgment 
prior  to  the  lease,  and  with  the  knowledge  of  the  lessee,  has  no 
title  as  against  the  purchaser,  and  cannot  maintain  trespass 
against  him,  for  entering  the  dwelling  house,  in  the  absence  of 
the  lessee,  and  carefully  removing  his  goods.^^*  If  the  purchaser 
affirm  the  lease,  he  may  claim  the  rent  payable  under  it,  and 
avail  himself  of  the  rights  of  the  former  owner  to  recover  it.'^* 
The  purchaser  is  entitled  to  rent  only  from  the  acknowledgment 
of  the  sheriff's  deed  f^^  if,  by  the  contract,  the  rent  is  payable  in 
advance,  at  the  beginning  of  the  year,  a  purchaser  in  the  middle 
of  the  year  is  not  entitled  to  it.^''^  Rent  payable  in  kind,  without 
specification  of  the  day  of  payment,  is  payable  at  the  expiration 
of  the  year.^^* 

320  Hemphill  v.  Tevis,  4  W.  &  S.  535 ;  Menough's  Appeal,  5  W.  &  S. 
432;  Groflf  V.  Levan,  16  Pa.  179. 

321  Farmers'  &  Mechanics'  Bank  v.  Ege,  9  W.  436.  But  he  may  main- 
tain an  action  against  the  tenant  for  use  and  occupation  up  to  the  time 
of  obtaining  actual  possession  in  pursuance  of  the  notice  to  quit.  Mozart 
Building  Association  v.  Frisdjen,  5  W.  N.  C.  318. 

322  Hemphill  v.  Tevis,  4  W.  &  S.  535- 

323  Market  Co.  v.  Lutz,  4  Phila.  322. 

324  Kellam  v.  Janson,  17  Pa.  467. 

325  Menough's  Appeal,  5  W.  &  S.  432-  He  may  maintain  an  action 
for  use  and  occupation  against  one  who  came  into  possession  under  the 
defendant  in  the  execution  as  a  tenant  without  any  fixed  sum  being  re- 
served as  rent.    Hay  den  v.  Patterson,  51  Pa.  261. 

326  Scheerer  v.  Stanley,  2  R.  276 ;  Garrett  v.  Dewart,  43  Pa.  342 ;  Bank 
v.- Hanson,  i  W.  N.  C.  613. 

327  Farmers'  &  Mechanics'  Bank  v.  Ege,  9  W.  436;  Fullerton  v. 
Shauffer,  12  Pa.  221 ;  Market  Co.  v.  Lutz,  4  Phila.  322. 

328  Boyd  v.  McCombs,  4  Pa.  146. 
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The  119th  section  of  the  act  of  1836  provides,^'"  that,  upon 
receiving  his  deed,  a  purchaser  at  sheriff's  sale  shall  be  deemed 
the  landlord  of  the  lessee,  or  other  person  holding  or  claiming  to 
hold  under  the  defendant,  and  shall  have  the  like  remedies  as  the 
defendant  might  have  had,  to  recover  the  rent  accruing  subse- 
quently to  the  acknowledgment  of  the  sheriff's  deed,  whether 
such  rent  may  have  been  paid  in  advance  or  not,  if  paid  after  the 
rendition  of  the  judgment.  This  section  applies  only  where  the 
relation  of  landlord  and  tenant  continues  f^"  the  object  of  it  was 
to  avoid  the  fraud  and  collusion  arising  from  payment  of  rents 
in  advance,  where  they  were  not  due  by  the  terms  of  the  lease, 
thereby  depriving  the  purchaser  of  so  much  rent;  if,  therefore, 
the  tenant  anticipate  his  payments,  after  the  rendition  of  the 
judgment,  he  does  it,  at  the  risk  of  liability,  under  the  act,  to  pay 
over  again  to  the  purchaser.^^^  This,  as  we  have  seen,  does  not 
apply  to  rent  payable  in  advance  by  the  terms  of  the  lease.  The 
purchaser  is  entitled  to  rent  payable  after  the  sale,  as  against  the 
assignee  of  the  defendant,  by  order  accepted  by  the  tenant.^^^ 
Where  the  sale  took  place  after  the  expiration  of  a  term  for  years 
the  purchaser  is  not  entitled  to  rent  which  accrued  before,  but 
which  was  not  payable  until  after  the  sale;  but  if  the  rent  is  yet 
becoming  due,  out  of  a  term  not  completed  at  the  date  of  the  sale, 
it  is  rent  "accruing  thereafter,"  within  the  meaning  of  the  act, 
and  passes  by  the  sale.^^^  The  fall  grain  sown  in  any  one  year, 
belongs  to  the  tenancy  of  that  year,  and  as  the  term  for  the  crop 
does  not  extend  beyond  the  next  succeeding  harvest,  the  pur- 
chaser at  a  sheriff's  sale,  made  after  that  harvest,  is  not  entitled 
to  any  share  of  the  grain  as  rent;  it  does  not  pass  with  the  re- 
version.^^* And  where,  by  the  terms  of  the  lease,  the  landlord's 
share  of  the  grain  as  rent  became  due  on  the  ist  of  September, 
and  was  delivered  to  him,  the  sale  having  been  made  on  the  21st 
of  April,  but  the  deed  was  not  acknowledged  until  the  27th  of 
September,  the  purchaser  was  held  not  entitled  to  any  share  of 
the  grain ;  and  it  gave  the  purchaser  no  greater  interest,  that  the 

329  P.  L.  783.  2  Purd.  §192,  p.  1594. 

330  Hemphill  v.  Tevis,  4  W.  &  S.  S3S- 

331  Farmers'  &  Mechanics'  Bank  v.  Ege,  9  W.  436;  FuUerton  v. 
Shauffer,  12  Pa.  221. 
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333  Bank  of  Pennsylvania  v.  Wise,  3  W.  400;  Braddee  v.  Wiley,  10 
Pa.  362 ;  Hart  v.  Israel,  2  Bro.  22 ;  Sharpless's  Estate,  8  Lane.  Bar  125. 

334  Bcirrell  v.  Dewart,  37  Pa.  134. 
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purchase  money  was  paid  to  the  sheriff,  at  the  time  of  the  sale, 
and  before  it  was  made  payable  by  the  conditions  of  sale ;  nor  did 
the  fact  that  the  mortgage,  under  which  the  sale  was  made,  was 
anterior  to  the  lease,  give  the  purchaser  any  claim  to  the  rent.^^° 
Where  the  rent  is  appropriated,  by  the  terms  of  the  lease,  to  the 
payment  of  a  debt  due  from  the  lessor  to  a  third  person,  and  for 
which  the  lessee  is  surety,  it  is  considered  as  paid  to  the  landlord, 
from  the  time  of  the  contract,  and  does  not  pass  to  the  pur- 
chaser.'^* 

358.    Liability  of  purchaser,  (i) 

a.    Ground  rent,  mortgages,  etc. 

In  the  exercise  of  a  reasonable  discretion,  the  courts  have  not 
been  rigid  in  the  application  of  the  maxim  of  caveat  emptor  to 
judicial  sales,  but  have  always  liberally  interfered  for  the  pro- 
tection of  an  erring  purchaser,  untainted  by  fraud.'''  As  the 
purchaser  has  no  right  to  the  possession  and  profits  of  the  land, 
until  the  acknowledgment  and  delivery  of  the  deed,  he  is  not  per- 
sonally liable  for  ground  rent  accruing  between  the  date  of  the 
sale  and  the  date  of  his  deed."^  Where  the  sale  was  made  sub- 
ject to  an  apportioned  ground  rent,  the  purchaser  takes  subject  to 
the  rent."^  The  purchaser  is,  of  course,  not  liable  for  incum- 
brances which  have  been  discharged  by  the  sheriff's  sale,  but  he 
is  bound,  without  notice,  to  come  in,  at  the  return  of  the  writ, 
take  part  in  the  distribution,  and  defend  his  particular  interest, 
at  his  peril ;  and  where  he  had  notice  from  the  auditor,  he  is  con- 
cluded by  the  decree,  and  cannot  set  up  want  of  notice,  in  a  sub- 
sequent proceeding.'*"  In  a  sale  under  a  mortgage,  the  purchaser 
holds  the  estate  clearly  discharged  and  freed  from  all  equity  and 
benefit  of  redemption,  and  all  other  incumbrances  made  or 
suffered  by  the  mortgagor,  his  heirs  or  assigns  ;'*^  so,  a  purchaser 
of  land  under  a  judgment  on  the  bond  accompanying  a  mort- 
gage, holds  it  clear  of  a  lease  made  by  the  mortgagor,  after  the 

i  8  Vale  23554. 
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336  FuUerton  v.  Shauffer,  12  Pa.  220. 

337  Crawford  v.  Boyer,  14  Pa.  380. 
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339  Wistar  v.  Mercer,  6  Phila.  44. 
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341  Act  of  1705,  §6,  I  Sm.  L.  59,  2  Purd.  §208,  p.  1194. 
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mortgage,  but  before  the  entry  of  the  judgment  on  the  bond;'*^ 
but  a  purchaser  at  a  sale  on  levari  facias,  under  a  mortgage, 
takes  subject  to  an  agreement  by  the  mortgagor  to  sell  the 
land.'" 

Though  the  general  rule  is,  that  in  the  absence  of  express  stip- 
ulations to  the  contrary,  a  sheriff's  sale  discharges  all  prior  liens 
against  the  title,  yet,  where  the  conditions  defining  the  liens  to 
which  a  sale  is  subject,  are  in  writing,  and  are  expressed  in  the 
sheriff's  deed,  the  court  will  not  relieve  the  purchaser  from  any 
part  of  his  bid,  but  will  enforce  the  contract  of  sale.'**  Current 
taxes,  not  due  at  the  time  of  the  sale,  because  the  period  for  com- 
pleting the  assessment  had  not  expired,  and  the  tax  rate  had  not 
been  fixed,  nor  the  appeal  held,  are  not  discharged  by  the  sale; 
and  if  the  proceeds  be  insufficient  to  pay  and  discharge  the  whole 
of  the  registered  taxes,  those  not  paid  remain  a  lien  on  the  prop- 
erty, and  must  be  paid  by  the  purchaser.'*'  Where  the  real  estate 
of  a  corporation  is  sold  at  sheriff's  sale  for  the  payment  of  bona 
fide  debts,  the  purchaser's  title  is  discharged  from  any  right  of 
forfeiture  to  the  commonwealth  by  reason  of  misnomer,  limita- 
tion, or  defect  of  power  in  the  corporation  to  purchase  and  hold 
such  lands.'** 

The  question  whether  a  mortgage  is  discharged  by  a  sale  under 
a  subsequent  judgment,  has  already  been  considered;'*'  if  not, 
the  purchaser  takes  only  the  equity  of  redemption.'*'  When  the 
sale  is  subject  to  a  mortgage,  and  the  purchaser  pays  it  off,  and 
takes  an  assignment  to  himself,  he  cannot  claim  the  amount  out 
of  the  assigned  estate  of  the  mortgagor  ;'**  so,  one  who  pur- 
chased the  interest  of  one  of  the  heirs  of  a  decedent,  subject  to  a 
mortgage,  is  not  entitled  to  have  money,  subsequently  raised  by 
sale  of  other  property  of  decedent,  under  an  order  of  the  orphans' 

342  McCall  y.  Lenox,  9  S.  &  R.  302;  s.  p.  Bury  v.  Seiber,  S  Pa.  431; 
De  Haven  v.  Landell,  31  Pa.  120. 

343  Catlin  V.  Robinson,  2  W.  373. 

344  Schall's  Appeal,  40  Pa.  170. 

345  Duflfy  v.  Philadelphia,  42  Pa.  192 ;  s.  c.  4  Phila.  289.    See  §323. 

346  Act  30  April,  1844,  §2,  P.  L.  532,  2  Purd.  §189,  p.  826. 

347  See  §313- 

348  Garro  v.  Thompson,  7  W.  416;  Pierce  v.  Potter,  7  W.  47s;  Berger 
V.  Hiester,  6  Wh.  210;  Bratton's  Appeal,  8  Pa.  167. 

349  Cooley's  Appeal,  i  Grant  401;  s.  p.  Crawford  v.  Boyer,  14  Pa. 
380. 
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court,  applied  to  pay  off  such  mortgage.^*"  But  a  purchaser  at 
sheriff's  sale,  subject  to  a  building  association  mortgage,  is  enti- 
tled to  credit  for  the  value  of  the  shares  of  stock  assigned  to  the 
association  as  collateral  security  for  the  mortgage  debt.''^  And 
the  purchaser  at  sheriff's  sale  of  one  of  several  shares  of  land, 
subject  to  a  mortgage,  is  not  thereby  personally  chargeable  with  a 
proportion  of  the  mortgage  debt,  paid  after  the  sale,  by  one  of 
the  other  owners,  in  the  absence  of  proof  that  he  purchased  on 
condition  of  assuming  such  liability ;  his  mere  declarations  made 
either  before  or  after  the  sale,  that  he  was  bound  to  pay  part  of 
such  mortgage  debt,  are  too  slight  evidence  to  create  such  liabil- 
ity, without  proof  of  consideration  for  the  promise,  especially,  if 
made  after  his  interest  had  been  determined,  by  a  sale  under  a 
prior  mortgage.^"^ 

b.    Devises. 

Where  land  is  devised  at  a  valuation  to  be  paid  by  the  devisee, 
and  the  devise  is  accepted,  the  title  passes  subject  to  the  charge, 
and  if  the  devisee's  interest  be  sold  by  the  sheriff,  and  all  the 
proceedings  the  title  is  described  as  subject  to  the  unpaid  valua- 
tion, the  purchaser  takes  the  land  so  charged.^"'  Where,  at  a 
sale  by  order  of  the  orphans'  court,  the  widow's  third  was  not 
specially  charged  on  the  land,  but  the  heirs,  having  afterwards 
purchased,  conveyed  by  deed,  declaring  that  the  one-third  re- 
mained charged  on  the  land,  during  the  widow's  lifetime,  and 
during  her  lifetime,  the  land  was  sold  under  a  judgment,  obtained 
against  the  grantee,  after  the  conveyance,  the  purchaser  at  the 
sheriff's  sale  takes  subject  to  the  charge,  though  it  was  not  spe- 
cially made  by  the  order  of  sale  of  the  orphans'  court.^°*  But, 
where  a  widow,  administratrix,  executes  a  conveyance,  pursuant 
to  a  contract  of  her  husband,  without  adding  a  description  of  her 
office,  her  dower  does  not  thereby  pass,  and  if  the  vendee,  who 
had  agreed  to  apply  part  of  his  purchase  money  in  satisfying  all 

350  Hay's  Estate,  2   Phila.  277. 

351  Kupfert  V.  Guttenberg  Building  Association,  30  Pa.  465;  Hughes's 
Appeal,  30  Pa.  471.  But  he  is  not  entitled  to  credit  for  stock  payments 
made  by  the  mortgagor.  Building  Association  v.  Eshlebach,  7  Phila.  189 ; 
s.  p.  Spring  Garden  Association  v.  Tradesmen's  Loan  Association,  46 
Pa.  493;  Springville  Association  v.  Raber,  3  t,-  I-  329- 

352  Wager  v.  Chew,  15  Pa.  323. 

353  Hart  v.  Homiller,  20  Pa.  248;  s.  c.  23  Pa.  39. 

354  Kline  v.  Bowman,  19  Pa.  24;  Shertzer  v.  Herr,  19  Pa.  34. 
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judgments  and  liens  against  the  vendor,  purchase  at  a  sheriff's 
sale  under  one  of  those  judgments,  he  takes  subject  to  the  dower, 
for  he  was  bound  to  discharge  the  judgment  under  which  the 
sale  was  made.^'"  Where  a  widow,  whose  dower  is  charged  on 
the  land,  dies  between  the  levy  and  sale,  the  purchaser  takes  the 
land  divested  of  the  lien.^°* 

c.    Defaulting  purchaser. 

The  gist  of  the  action  against  a  defaulting  purchaser  is  a 
breach  of  contract,  for  which  the  plaintiff  may  recover  damages 
if  he  has  suffered  injury.'^'  If  the  sheriff,  on  default  of  the  first 
purchaser,  elects  to  resell  the  goods,  his  only  remedy  against  the 
first  purchaser,  if  the  goods  bring  a  smaller  price,  is  for  the 
difference.'"*  The  plaintiff  must  prove  the  resale  by  a  formal  re- 
turn and  a  sheriff's  deed  made  in  pursuance  thereof.^^'  Again, 
in  an  action  by  the  sheriff  against  a  defaulting  purchaser  for 
difference  of  bid,  the  defendant  cannot  set  off  judgments  against 
the  judgment  debtor  assigned  to  him.'°"  A  defaulting  debtor 
purchaser  remains  liable,  notwithstanding  a  second  sale,  for  a 
greater  price  than  the  amount  of  his  bid,  if  the  second  purchaser 
also  makes  default.'*^  A  defaulting  purchaser  at  an  assignee's 
sale,  if  the  assignee  elects  to  rescind  and  the  premises  are  resold, 
can  recover  back  the  excess  of  money  paid  by  him  above  the  de- 
ficiency in  the  price  at  the  second  sale.'°^ 

A  defaulting  bidder  is  liable  for  a  loss  caused  by  his  failure 
to  comply  with  the  terms  of  a  sheriff's  sale,  and  the  measure  of 
damages  is  the  difference  of  price  on  a  resale  fairly  conducted.*"' 
But  in  order  to  hold  the  defaulting  bidder  for  the  difference  the 
terms  of  the  second  sale  must  be  the  same  as  those  of  the  first.*"* 

355  Shurtz  v.  Thomas,  8  Pa.  359. 

356  Riddle's  Appeal,  37  Pa.  177.  A  widow's  dower  is  not  a  lien  which 
is  subject  to  be  discharged  by  a  sheriff's  sale,  but  an  estate  in  the  land. 
Schall's  Appeal,  40  Pa.  170;  Gourley  v.  Kinley,  66  Pa.  270. 

357  Whitaker  v.  Thompson,  2  Kulp  250. 

358  Keim  v.  Neafie,  16  W.  N.  C.  46;  Weast  v.  Derrick,  lOo  Pa.  509. 

359  Hare  v.  Bedell,  98  Pa.  485. 

360  Peek  V.  Whitaker,  103  Pa.  297. 

361  Schoening  v.  Leeds,  7  W.  N.  C.  243. 

362  Jacoby  v.  Setler,  4  At.  342. 

363  Pepper  v.  Deakyne,  No  i,  212  Pa.  181;  Hughes  v.  Miller,  205 
Pa.  627. 

364  Ramsay  v.  Hersker,  153  Pa.  480. 
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The  action  to  enforce  the  liability  tnust  be  brought  in  the  sheriff's 
name.'*° 

359.    When  he  holds  in  trust. 

Since  the  passage  of  the  act  of  22d  April,  1856,^**  a  trust  in 
lands  cannot  be  established  by  parol  evidence,  without  writing.^*^ 
A  promise  to  purchase  at  a  sheriff's  sale  for  the  benefit  of  the 
defendant,  will  not  constitute  the  purchaser  a  trustee  for  him, 
unless  the  purchase  were  made  with  the  money  of  the  defend- 
ant.^"* A  resulting  trust  is  raised  only  from  fraud  in  obtaining 
the  title,  or  from  payment  of  the  purchase  money  when  the  title 
is  acquired;  a  subsequent  repayment  of  the  purchase  money  is 
not  sufficient.^"*  A  joint  debtor  in  the  judgment  may  purchase 
at  a  sale  of  the  land  of  his  codefendant,  if  with  his  own  money 
and  for  his  own  use.'*^"  Where  one  joint  tenant  sold  the  land 
of  himself  and  his  cotenant,  by  articles  of  agreement,  taking  a 
mortgage  to  himself  to  secure  the  purchase  money,  and  after- 
wards sold  the  premises  under  the  mortgage  and  became  himself 
the  purchaser,  the  effect  was  merely  to  cancel  such  unsuccessful 
sale,  and  not  to  vest  a  new  title  in  the  purchaser  on  his  own  ac- 
count.^'^  So,  a  purchase  by  one  joint  tenant  at  a  sheriff's  sale 
of  the  whole  estate,  renders  him  a  trustee  for  his  cotenants.'^^ 
Where  a  grantor  is  bound  to  discharge  an  incumbrance,  if  he  pur- 
chase at  a  sheriff's  sale  under  it,  his  purchase  will  inure  to  the 
benefit  of  his  grantee.^'*  An  administrator  purchasing  lands 
at  a  sheriff's  sale,  the  purchase  money  being  settled,  by  using 

365  Smith  V.  Wilson,  152  Pa.  552. 

366  P.  L.  533,  4  Purd.  §1,  p.  4838. 

367  Barnet  v.  Dougherty,  32  Pa.  371 ;   Seichrist's  Appeal,  66  Pa.  237. 

368  Fox  V.  Heffner,  i  W.  &  S.  372;  Kellum  v.  Smith,  33  Pa.  158; 
Williard  v.  Williard,  56  Pa.  119;  Kistler's  Appeal,  73  Pa.  393;  Payne  v. 
Patterson,  77  Pa.  134;  Carhart's  Appeal,  78  Pa.  100. 

369  Barnet  v.  Dougherty,  32  Pa.  371;  Nixon's  Appeal,  63  Pa.  279. 
And  see  Cook  v.  Cook,  69  Pa.  443;  Squires's  Appeal,  70  Pa.  266;  O'Hara 
V.  Dilworth,  72  Pa.  397;  Blaylock's  Appeal,  73  Pa.  146;  Kistler's  Appeal, 

73  Pa.  393;   Boynton  v.   Housler,  73   Pa.   453;   Wolford  v.   Herrington, 

74  Pa.  311;  s.  c.  86  Pa.  39;  Dollar  Savings  Bank  v.  Bennett,  76  Pa.  402; 
Payne  v.  Patterson,  77  Pa.  134. 

370  Gibson  V.  Winslow,  38  Pa.  49. 

371  Jack  V.  Woods,  29  Pa.  375. 

372  Gibson  v.  Winslow,  46  Pa.  380.  The  recitals  in  the  sheriff's  deed 
affect  a  subsequent  purchaser  with  notice.     Ibid. 

373  Skinner  v.  Stamer,  24  Pa.  123. 
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bonds  belonging  to  the  estate,  which  were  a  lien  on  the  land,  and 
no  money  being  paid,  becomes  a  trustee  for  the  heirs  of  the  de- 
ceased.^''* 

When  is  a  purchase  made  in  trust?  An  oral  agreement  to 
purchase  for  another  at  a  sheriff's  sale  will  not,  in  the  absence  of 
fraud,  or  the  payment  of  the  purchase  money,  establish  a  trust.^" 
Nor  can  a  purchaser  at  a  sheriff's  sale  be  converted  into  a  trustee 
ex  maleficio  of  the  debtor  unless  the  fraud  exist  at  the  time  of 
the  sale  and  the  evidence  thereof  be  clear  and  unequivocal.'^' 
Moreover  the  fraud  which  will  convert  a  purchaser  at  a  sheriff's 
sale  into  a  trustee  ex  maleficio  must  have  been  fraud  at  the 
time  of  the  sale.'"  But  where  a  defendant's  wife,  having  an 
equitable  interest  in  land,  was  induced  to  confide  in  the  verbal 
promise  of  her  husband's  creditor  that  he  would  purchase  it  for 
her  benefit  at  a  sheriff's  sale  and  she  allowed  him  to  become  the 
holder  of  the  legal  title  he  was  held  to  be  a  trustee  of  maleficio."' 
Also  where  a  person  advises  the  defendant  in  an  execution  to  per- 
mit his  property  to  be  sold  at  sheriff's  sale,  and  agrees  to  buy  it 
for  him,  by  a  repudiation  of  the  agreement  he  becomes  a  trustee 
ex  maleficio  for  the  former  owner.'^' 

The  rule  prohibiting  a  trustee  from  purchasing  for  his  own  use 
the  property  towards  which  he  stands  in  a  fiduciary  relation,  does 
not  apply  when  the  sale  is  made  by  a  public  officer,  under  pro- 
ceedings adverse  to  the  interest  of  the  cestui  que  trust,  and  the 
trustee  has  not  the  means  in  his  power  to  prevent  the  sale.''"  An 
agent  or  attorney  buying  at  a  sale  under  a  judgment  of  his  prin- 
cipal, becomes  a  trustee,  if  he  pay  with  the  money  of  his  prin- 
cipal, or  purchase  for  less  than  his  claim,  but  in  such  case  the 
principal  has  an  election  either  to  consider  the  purchaser  as  a 
trustee  and  claim  the  land,  or  to  consider  him  as  a  debtor  and 

374  Beck  v.  Urich,  13  Pa.  636. 

375  McCall's  Appeal,  11  At.  206. 

376  Huffnagle  v.  Blackburn,  137  Pa.  633.  See  Salsbury  v.  Black,  119 
Pa.  200. 

377  Kimmel  v.  Smith,  117  Pa.  183;  Salsbury  v.  Black,  119  Pa.  200. 
Even  though  the  defendant  admitted  the  plaintiffs  right  to  redeem  within 
a  limited  period,  equity  would  not  enforce  the  right  three  years  after  the 
expiration  of  the  period.  Ibid. 

378  Cowperthwait  v.  First  Nat.  Bank  of  Carbondale,  102  Pa.  397. 

379  Schallcross  v.  Mawhinney,  7  At.  734. 

380  Meaner  v.  Hamilton,  27  Pa.  137;  Chorpenning's  Appeal,  32  Pa. 
315.    See  Fisk  v.  Sarber,  6  W.  &  S.  18 ;  Parshall's  Appeal,  65  Pa.  224. 
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claim  the  money ;  and  if  he  has  not  elected  to  treat  the  purchaser 
as  trustee,  the  evidence  being  tlie  other  way,  he  cannot  enforce 
his  right  against  a  purchaser  at  a  subsequent  sheriff's  sale,  who 
had  no  notice  of  the  resulting  trust  nor  of  the  intention  of  the 
principal  to  enforce  it.'*^  Notwithstanding  the  general  rule,  that 
a  tenant  cannot  dispute  the  title  of  his  landlord,  if  he  purchase 
the  landlord's  title  at  a  sheriff's  sale,  he  may  defend  his  posses- 
sion; and  he  is  not  estopped,  by  a  previous  failure  in  an  attempt 
to  enforce  a  mortgage  against  the  same  land.^'''  If  one  of  two 
plaintiffs  undertake  to  collect  the  judgment,  he  cannot  purchase 
at  the  sale,  for  his  own  benefit,  at  a  less  price  than  the  amount  of 
the  judgment;  he  is  a  trustee  for  his  coplaintiff  to  the  extent  of 
the  latter's  interest.^*' 

360.    At  what  date  title  is  acquired.(j) 

The  time  to  which  the  title  of  the  purchaser  relates,  is,  for 
most  purposes,  the  date  of  the  acknowledgment  of  the  sheriff's 
deed.  Thus,  he  is  not  entitled  to  rent  which  accrued  before  the 
acknowledgment  ;'**  nor  has  he  any  right  of  possession,  until 
after  the  acknowledgment  ;''^  though  his  tenant,  who  takes  pos- 
session between  the  sale  and  the  acknowledgment,  cannot  be  treat- 
ed as  an  intruder.^^*  But,  for  some  purposes,  the  title  of  the 
purchaser  relates  back  to  the  date  of  the  sheriff's  sale.  Thus,  he 
has  such  an  inceptive  interest,  before  he  gets  his  deed,  as  may  be 
bound  by  a  judgment,  and  when  his  title  is  perfected  by  pay- 
ment and  conveyance,  such  judgment,  by  relation,  embraces  the 
whole  estate;'*'  so,  where,  between  the  sale  and  the  acknowl- 
edgment, there  has  been  a,  second  sale  and  acknowledgment,  the 

j    8  Vale  23517. 

381  Eshleman  v.  Lewis,  49  Pa.  410.  The  rule  that  an  attorney  who 
purchases  at  a  sale  under  his  client's  judgment  will  be  affected  with  a  re- 
sulting trust  if  the  purchase  money  be  less  than  the  amount  of  the 
client's  claim  is  so  strict  that  even  if  such  transaction  take  place  with  the 
full  knowledge  and  acquiescence  of  the  client  the  purchaser  ought  to  take 
a  quit-claim  deed  from  the  client  to  make  his  title  a  marketable  one. 

382  Elliott  V.  Smith,  23  Pa.  131. 

383  Leisenring  v.  Black,  S  W.  303- 

384  Thomas  v.  Connell,  5  Pa.  13;  Garrett  v.  Dewart,  43  Pa.  342;  Bank 
V.  Hanson,  i  W.  N.  C.  613. 

38s    Storch  V.  Carr,  28  Pa.  135. 

386  Smith  V.  Grim,  26  Pa.  95. 

387  Hartman  v.  Stahl,  2  P.  &  W.  223 ;  Morrison  v.  Wurtz,  7  W.  437 ; 
Slater's  Appeal,  28  Pa.  169. 
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first  purchaser,  nevertheless,  takes-  the  land,  as  his  title,  for  that 
purpose,  relates  back  to  the  date  of  the  sale.'*'  For  some  pur- 
poses, the  purchaser's  title  relates  back  even  beyond  the  sale. 
Thus,  under  a  sale  in  proceedings  on  a  mortgage,  the  purchaser's 
title  relates  back  to  the  date  of  the  mortgage;'"  and  where  land 
was  conveyed  subject  to  the  payment  of  a  certain  sum  to  a  third 
person,  and  the  deed  referred  to  a  bond  for  the  same  amount, 
executed  at  the  same  time,  and  afterwards  the  land  was  sold 
under  a  judgment  on  the  bond,  the  liens  created  by  the  deed  and 
by  the  judgment  on  the  bond  arise  out  of  the  same  transaction, 
and  are,  in  contemplation  of  law,  one  instrument,  and  form  one 
security,  and  the  lien  of  the  judgment  relates  to  the  date  of  the 
lien  in  the  deed,  and,  consequently,  the  purchaser's  title  relates  to 
the  date  of  the  deed,  and  is  good  against  a  terre  tenant,  who  had 
purchased  before  the  judgment.'"" 
361.     Proceedings  to  obtain  possession. 

By  the  sale  and  conveyance,  the  defendant  becomes  quasi  a 
tenant  at  will  to  the  purchaser,  and  his  possession  is  not  deemed 
adverse.'"^  The  defendant  will  not  be  suffered  to  set  up  an  ad- 
verse title ;  and  as  between  him  and  the  purchaser,  in  an  action  of 
ejectment,  the  latter  can  recover  on  the  strength  of  the  sale  and 
sheriff's  deed,  without  showing  other  title."^  From  the  time  of 
the  levy,  the  jus  possessionis  is  in  the  sheriff's  vendee,  where  the 
debtor  is  in  possession  at  the  time  of  the  levy,  and  the  debtor 
cannot,  with  a  view  to  defeat  the  creditor,  treacherously  deliver 
possession  even  to  the  real  owner,  who  must  pursue  his  remedy 
against  the  purchaser.'*'    The  sheriff  cannot  turn  the  defendant 

388  Hoyt  V.  Koons,  19  Pa.  277. 

389  De  Haven  v.  Landell,  31  Pa.  120. 

390  Bury  V.  Seiber,  S  Pa.  431.  Such  terre-tenant  without  notice  of 
the  suit  on  the  bond  may  set  up  any  defense,  in  ejectment  by  the  pur- 
chaser, which  he  could  have  taken  in  the  suit  on  the  bond  had  he  been  a 
party.  Ibid. 

391  Kane  v.  Sternbergh,  i  Johns.  Cas.  153;  Stable  v.  Spohn,  8  S.  &  R. 
326. 

392  If  the  debtor  were  in  possession  at  the  time  of  the  sale,  the  pur- 
chaser is  entitled  to  recover  the  possession  as  against  him  and  those 
claiming  under  him.  '  Culbertson  v.  Martin,  2  Yeates  443 ;  Eisenhart  v. 
Slaymaker,  14  S.  &  R.  153;  Green  v.  Watrous,  17  S.  &  R.  393;  Young  v. 
Algeo,  3  W.  222;  Suavely  v.  Wagner,  3  Pa.  275;  Drake  v.  Brown,  68 
Pa.  223;  Wetherill  v.  Curry,  2  Phila.  98;  Ferris  v.  Irons,  83  Pa.  179; 
Mutual  B.  &  L.  Association  of  DuBois  v.  McClelland,  7  Dist.  538. 

393  Stable  v.  Spohn,  8  S.  &  R.  3i7- 
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out  of  possession  by  force,  and  put  the  purchaser  in  possession.''* 
The  purchaser  may,  if  he  choose,  bring  ejectment  against  any  one 
in  possession,  and  this  course  he  is  compelled  to  pursue,  where 
the  terre  tenant  claims  under  a  title  adverse  to  that  of  the  de- 
fendant, or  claims  under  the  defendant,  but  by  title  derived  be- 
fore the  judgment  under  which  the  sale  was  made.  But  where 
the  possession  is  in  the  defendant  himself,  or  in  one  claiming 
under  him  by  title  derived  subsequently  to  the  judgment,  a  sum- 
mary remedy  to  recover  possession  was  provided  by  the  act  of 
1836'"^  which  was  similar  to  the  acts  of  April  6th,  1802,^"°  and 
March  14th,  1814.'°'  The  same  remedy  was  given  by  a  subse- 
quent act  to  purchasers  at  orphans'  court  sales  after  confirmation 
of  the  sale  and  acknowledgment  of  the  deed;''*  but  an  order  of 
sale  awarded  in  an  action  of  partition  was  not  within  the  act 
of  1836.'''  In  April  20,  1905,*°"  another  act  was  passed  regulat- 
ing proceedings  to  obtain  possession  which  repealed  the  act  of 
1836  relating  to  this  subject. 

362.  Notice  to  occupant. 

The  first  step  to  be  taken  by  the  purchaser  is  to  notify  the 
parties  in  possession  of  the  sale,  and  require  them  to  surrender 
the  land.  This  requirement  was  more  specific  under  the  act  of 
1836  than  it  is  under  the  present  one.  By  the  former  act  the 
purchaser  was  required  to  give  the  occupant  three  months' 
notice  to  quit  as  a  preliminary  to  other  steps  to  obtain  possession. 
By  the  act  of  April  20,  1905,*°^  the  purchaser  in  his  petition 
to  gain  possession  must  set  forth  that  the  persons  in  possession 
had  notice  of  his  title  and  declined  to  deliver  up  possession  to 
him.*"^ 

363.  Petition. 

Formerly,  by  the  act  of  1836,  the  purchaser  was  required  to 
proceed  to  recover  possession  before  a  magistrate  or  justice  of 

394  Pennsylvania  v.  Kirkpatrick,  Add.  193,  203. 

395  2  Purd.  XVIII,  p.  1588. 

396  3  Sm.  L.  530- 

397  6  Sm.  L-  132. 

398  Act  April  9,  1849,  §19,  P.  L.  527,  2  Purd.  §166,  p.  1123. 

399  Fitzgibbons  v.  Keller,  Sup.  Ct.  June  31,  1852. 

400  P.  h.  239,  5  Purd.  5476. 

401  §1,  P.  L.  239,  S  Purd.  §16,  p.  5476. 

402  §1  (d),  S  Purd.  §  16,  p.  5476. 
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the  peace  and  sheriff's  jury.*"^  This  mode  of  procedure  was 
abolished  by  the  act  of  1905,*"*  which  provides  that  purchasers 
at  judicial  sales,  after  confirmation  of  their  sales,  and  after  the 
execution,  acknowledgment  and  delivery  of  the  deeds  therefor, 
may  present  a  petition,  under  oath  or  affirmation,  to  the  court 
out  of  which  was  issued  the  writ  of  execution  or  order  by  virtue 
of  which  said  sale  was  had,  except  in  case  of  testatum  writs, 
and  then  to  the  court  of  common  pleas  of  the  county  in  which  the 
land  is  situate,  setting  forth : 

(a)  A  description  of  the  real  estate  sold,  an  averment  of 
petitioner's  title  thereto,  with  a  specific  reference  to  the  pro- 
ceedings under  which  such  sale  was  had;  and,  if  the  petitioner 
be  a  grantee,  heir,  or  devisee  of  such  purchaser,  a  statement 
of  the  method  by  which  he  derived  title  to  such  real  estate. 

(b)  That  the  persons  in  possession  are  the  defendants,  as 
whose  property  such  real  estate  was  sold;  or  that  such  named 
persons  came  into  possession  mediately  or  immediately  through 
a  right  or  title  derived  from  such  defendants,  or  some  of  them, 
in  the  manner  set  forth,  or  an  averment  that  the  manner  of  their 
obtaining  possession  is  unknown  to  petitioner. 

(c)  If  the  persons  in  possession  be  other  than  the  defendants 
in  the  execution  or  order  of  sale  the  petitioner's  brief  of  title  of 
said  real  estate,  commencing  at  a  point  covering  the  title,  if  any, 
by  right  of  which  the  persons  in  possession  claim  to  retain  such 
possession. 

(d)  That  the  persons  in  possession  had  notice  of  the  title  of 
the  petitioner  and  declined  to  deliver  up  possession  of  said  real 
estate  to  petitioner;  or,  if  tenants  for  a  term  of  years  with 
a  right  of  possession  paramount  to  petitioner,  that  they  declined 
to  execute  a  lease  with  petitioner  for  the  balance  of  said  term 
or  to  attorn  in  writing  to  petitioner  on  the  terms  and  conditions 
of  his  letting  with  the  previous  owner ;  or  that  petitioner  believes 
that  the  lease  or  attornmer  respondent  was  willing  to  execute 
was  not  upon  the  same  terms  and  conditions  as  his  letting  with 
the  previuos  owner;  and  praying  that  a  citation  issue  to  the 
persons  in  possession,  commanding  them  to  appear  and  answer 
said  petition  and  show  cause,  if  any  they  have,  why  possession 
of  such  real  estate  should  not  be  delivered  to  petitioner : 

403  Lancaster  Trust  Co.  v.  Long,  220  Pa.  499,  501. 
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Whereupon  the  court  shall  issue  a  citation  as  prayed  for  re- 
turnable at  the  expiration  of  fifteen  days  from  the  service  thereof 
and  of  a  copy  of  said  petition,  or  at  such  subsequent  time,  not 
later  than  the  next  session  of  the  court  after  the  expiration  of 
said  fifteen  days  as  the  court  shall  direct. 

The  petition  must  aver  the  manner  in  which  the  party  went 
into  possession  or  that  the  manner  of  his  obtaining  possession 
was  unknown  to  the  petitioner.*"'  A  defect  however  in  the 
petition  may  be  waived  by  appearance,  answer  and  request  for 
jury  trial.*"^ 
364.    How  served. 

The  citation  and  a  copy  of  the  petition  may  be  served 
in  whole  or  in  part  by  the  sheriff  of  the  county  or  by  the 
sheriff  of  any  other  county  if  specially  deputized  for  that  purpose, 
or  by  any  other  adult  person  upon  the  respondents  named  therein 
and  upon  all  other  persons  found  in  possession  of  said  real  estate, 
the  latter  being  added  as  respondents  by  the  prothonotary  or 
clerk  upon  the  return  of  the  citation : 

(a)  By  handing  an  exact  copy  thereof  to  them  personally,  or 

(b)  By  leaving  an  exact  copy  thereof  at  the  residence  of  each 
of  them  with  an  adult  member  of  his  family,  or 

(c)  If  service  cannot  be  had  in  either  of  the  above  methods 
then  in  such  manner  as  the  court  shall  direct  by  rule,  or  special 
or  standing  order.*"^ 

Alias  and  pluries  citations  may  issue  whenever  it  may  be 
necessary  to  bring  before  the  court  any  party  interested,  and  any 
such  interested  person  may  intervene  and  defend  pro  interesse 
suo  upon  leave  granted  for  such  purpose.*"* 

Return  of  the  service  of  any  citation  shall  set  forth  particu- 
larly the  manner  of  service,  and  shall  be  filed  at  least  five  days 
before  a  judgment  is  entered  by  default  or  at  least  five  days 
before  the  time  fixed  for  a  hearing  and,  if  made  by  other  than  a 
sheriff,  shall  be  under  oath  or  affirmation.  No  judgment  shall 
be  entered  or  hearing  had  until  the  court  shall  be  satisfied  that 
service  has  been  made  upon  all  the  respondents  in  one  or  the 
other  of  the  three  methods  herein  provided.*"" 

40s    Lutz  V.  Matthews,  37  Super.  Ct.  354,  361. 
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This  statute  has  been  applied  to  a  judgment  which  was  entered 
on  a  bond  and  warrant  of  attorney  accompanying  a  mortgage 
after  the  defendant  had  conveyed  the  land  subject  to  the  mort- 
gage. It  was  held  that  the  purchaser  at  sheriff's  sale  acquired 
a  title  paramount  to  estates  in  the  mortgaged  premises  created 
after  the  mortgage,  but  before  the  entry  of  the  judgment,  and 
was  entitled  under  this  act  to  a  citation  to  the  person  in  actual 
possession  to  deliver  possession.*""* 

365.    Answer. 

Respondents  and  intervenors  shall,  on  or  before  the  return  day 
of  the  citation,  make  answer  under  path  or  affirmation  to  the 
facts  averred  in  the  petition  admitting  those  that  are  true  and 
denying  those  that  are  alleged  to  be  untrue,  and  if  claiming 
by  a  right  or  title  other  than  that  set  forth  by  petitioner  averring 
particularly  in  the  form  of  a  brief  his  right  of  title  to  such  real 
estate  commencing  at  a  point  where  the  titles  diverge  and  pray- 
ing a  jury  trial  of  the  issues  of  fact  thus  raised  if  one  be  desired. 
If  such  respondent  or  intervenor  shall  aver  a  right  as  tenant  for 
years  paramount  as  to  the  possession  to  the  right  of  petitioner, 
he  shall  set  forth  particularly  when  his  term  commenced,  how 
long  it  was  to  last,  what  the  rent  is,  and  where  and  how  it  is  to 
be  paid.  He  shall  also  attach  a  copy  of  the  lease  if  there  be  one 
in  his  possesion  or  obtainable  by  him,  also  tender  a  willingness 
to  execute  with  petitioner  a  lease  for  the  balance  of  the  term  of 
letting  upon  the  terms  and  conditions  of  his  present  tenancy. 
Such  tender  shall  be  made  though  the  prior  lease  was  verbal 
only.*" 

If  the  persons  found  in  possession  be  only  the  tenants  of  or 
holding  the  title  for  another,  it  shall  be  their  duty  besides  de- 
fending their  own  rights  to  forward  the  citation  and  petition 
to  the  person  for  whom  they  are  holding  title.  In  case  of  an 
inability  so  to  do  they  may,  on  cause  shown  in  the  answer, 
defend  such  absentee's  right  in  his  name  and  at  his  expense.**^ 

If  no  answer  be  filed  the  prothonotary  or  clerk  may,  at  any 
time  after  the  return  day  and  the  return  of  service  of  the  cita- 
tion enter  a  judgment  that  the  petition  be  taken  as  confessed 
and  thereupon  a  writ  of  possession  may  be  issued  with  the  same 

409a  Keene  Home  v.  Startzel,  20  Dist.  45,  affd.  235  Pa.  no. 
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effect  as  if  a  judgment  had  been  entered  by  the  court  after 
hearing.  A  writ  of  inquiry  of  damages  may  also  be  issued 
to  award  to  petitioner  damages  for  the  detention  of  possession 
of  said  real  estate.  Upon  return  of  the  writ  of  inquiry  of 
damages  a  writ  of  fieri  facias  may  issue  to  recover  the  dam- 
ages so  assessed  and  the  costs  of  the  proceedings,  to  be  followed 
by  alias  and  pluries  writs,  if  necessary,  to  recover  all  or  any  part 
of  said  damages  and  costs.*^^ 

If  an  answer  be  filed  the  petitioner  may  order  the  cause  for 
argument  upon  petitioner  and  answer,  may  join  issue  and  pray 
a  hearing  or  jury  trial  upon  the  disputed  issues  raised ;  or  may 
file  a  replication  under  oath  or  affirmation  as  to  any  new  matter 
set  forth  in  the  answer  and  require  the  respondent  to  rejoin 
thereto  under  oath  or  affirmation,  and  thereafter  enter  a  rule 
for  judgment  upon  the  whole  record  or  join  issue  and  pray  a 
hearing  or  jury  trial  upon  the  disputed  issues  raised.  A  re- 
spondent who  has  set  forth  new  matter  in  his  answer  may  also 
require  the  petitioner  to  reply  thereto  under  oath  or  affirmation 
and  may  proceed  thereafter  as  above  set  forth.  If  a  jury  trial 
be  not  prayed  in  the  pleadings  it  shall  be  deemed  to  have  been 
waived,-  but  if  there  be  controlling  disputed  questions  of  fact 
raised  thereby  the  court  may  direct  a  jury  trial  thereof  though 
not  asked  for  by  either  party;  and  in  such  event  also  may  at 
any  stage  of  the  proceedings  allow  an  issue  to  be  framed 
though  the  cause  be  ordered  for  a  hearing  upon  petition  and 
answer  or  upon  the  whole  record.*^' 

366.    Trial  by  court  or  jury. 

If  a  jury  trial  be  not  asked  or  ordered  the  facts  may  be 
brought  before  the  court  by  agreement  of  the  parties,  by  depo- 
sitions, by  commissions,  by  letters  rogatory,  or  in  any  manner 
the  court  may  direct.  If  a  jury  trial  be  asked  or  ordered  the 
cause  shall  be  heard  upon  the  pleadings  as  filed  unless  the  court 
shall  direct  specific  issues  to  be  framed  and  submitted  to  the 
jury  for  answer.  Where  a  jury  trial  is  to  be  had  if  the  proceed- 
ings are  in  the  orphans'  court,  or  in  the  court  of  quarter  sessions 
of  the  peace,  or  in  the  court  of  oyer  and  terminer  and  general 
jail  delivery,  the  issues  to  be  tried  shall  be  certified  to  the  court 
of  common  pleas  of  the  county  in  which  the  land  is  situate, 

412  5  Purd.  §22,  p.  5477. 
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and  all  subsequent  proceedings  shall  be  had  in  the  latter  court.*" 

367.  Judgment  when  in  petitioner's  favor. 

If  it  shall  be  finally  determined  that  the  petitioner  is  the 
owner  of  the  real  estate  but  that  the  respondent  is  a  tenant  for 
years,  having  a  right  of  possession  during  his  term  paramount 
to  the  right  of  petitioner,  the  proceedings  shall  be  dismissed  if 
the  respondent  shall  execute  with  petitioner  a  lease  for  the 
balance  of  his  term,  or  shall  attorn  in  writing  to  the  petitioner 
on  the  terms  of  his  letting  with  the  previous  owner  and  shall 
also  pay  to  petitioner  the  rent  as  hereinafter  provided  for,  and 
shall  file  a  stipulation  in  writing  agreeing  to  remove  at  the  ex- 
piration of  his  said  term;  In  such  event  the  costs  of  the  pro- 
ceeding shall  be  at  the  discretion  of  the  court.  If  the  respondent 
fails  or  refuses  to  comply  with  the  requirements  of  this  section 
in  any  respect,  or  to  remove  at  the  end  of  his  term  according  to 
his  stipulation,  a  writ  of  possession  with  a  clause. of  fieri  facias 
conjoined  to  recover  accrued  rent  and  costs  may  be  issued  in  the 
form  herinafter  set  forth.*" 

368.  Judgment  when  against  petitioner. 

If  it  shall  be  finally  determined  that  the  petitioner  is  not  the 
owner  of  the  real  estate  with  a  present  right  of  possession  the 
proceedings,  evcept  in  the  case  of  a  paramount  tenancy,  shall 
be  dismissed  at  petitioner's  costs  and  a  writ  or  writs  of  fieri 
facias  may  issue  to  recover  said  costs.*'' 

If  it  shall  be  finally  determined  that  petitioner  is  the  owner  of 
the  real  estate  with  a  present  right  of  possession  the  court  shall 
enter  judgment  in  his  favor  at  the  costs  of  the  respondents 
and  assess  damages  for  the  detention  of  possession  of  said  real 
estate,  and  upon  such  judgment  a  writ  of  possession  with  a  clause 
of  fieri  facias  conjoined  to  recover  said  damages  and  costs  may 
be  issued."' 

369.  Judgment  when  in  tenant's  favor. 

In  the  case  of  a  tenant  whose  right  of  possession  is  not  para- 
mount to  that  of  purchasers  the  latter  shall  be  entitled  to  recover 
rent  from  the  date  of  delivery  of  their  deed,  except  for  such 
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fractional  part  of  a  quarter  as  the  tenant,  if  a  farmer  or  engaged 
in  raising  crops  or  produce,  or  such  fractional  part  of  a  month 
in  other  cases,  as  the  tenant  may  in  accordance  with  the  terms 
of  his  letting  have  paid  as  an  advance  payment  prior  to  the 
date  of  delivery  of  said  deed.  In  the  case  of  a  tenant  whose  right 
of  possession  is  paramount  to  that  of  said  purchasers  advance 
rent  paid  prior  to  the  date  of  delivery  of  petitioner's  deed  shall 
be  deemed  properly  paid,  though  paid  prior  to  its  due  date, 
unless  it  is  so  paid  with  the  actual  notice  of  the  pendency  of 
the  proceedings  resulting  in  the  sale  or  with  intent  to  defeat 
the  rights  of  a  purchaser  thereat.*^* 

370.  When  his  possession  is  paramount. 

The  right  of  possession  of  a  tenant  for  years  shall  be  deemed 
paramount  to  that  of  a  purchaser  at  a  judicial  sale  if,  and  only  if, 
the  letting  to  him  shall  precede  in  point  of  date  the  entry  of  the 
judgment,  order  or  decree  on  which  such  sale  was  had  and  also 
shall  precede  the  recording  or  registering  of  the  mortgage,  deed 
or  will,  if  any,  through  which  by  legal  proceedings  the  purchaser 
derives  title  unless  the  letting  is  made  with  actual  notice  to 
such  tenant  of  the  contemplated  entry  of  such  judgment,  order 
or  decree,  or  of  the  fact  of  the  execution  of  such  mortgage, 
deed  or  other  instrument  of  writing  and  with  intent  to  avoid  the 
effect  thereof.*^"  By  this  provision  a  purchaser's  right  of  pos- 
session at  sheriff's  sale  under  an  execution  on  a  judgment  entered 
on  a  bond  accompanying  a  mortgage,  is  subordinate  to  that  of  a 
tenant  for  years  whose  lease  antedates  the  entry  of  the  judg- 
ment, though  not  the  recording  of  the  mortgage.*^"  This  statute 
has  changed  the  rule.*^'  But  a  tenant's  title  under  a  lease  made 
after  the  recording  of  a  mortgage  is  not  paramount  to  that  of 
a  purchaser  at  a  sheriff's  sale,  and  he  cannot  be  required  to  file 
an  answer  to  a  citation  against  him,  as  no  defense  he  could 
have  offered  would  have  prevented  judgment  in  the  purchaser's 
favor.*^^ 

371.  Form  of  writ. 

The  writ  of  possession  with  a  clause  of  fieri  facias  conjoined 
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shall  be  in  the  following  form : 

"The  Commonwealth  of  Pennsylvania  to  the  Sheriif  of 

county.    Greeting : 

Whereas,  Judgment  has  been  entered  in  our  court  of  common 

pleas  of county,  as  of term  nineteen 

,  No that  A.  B.  recover  possession  from  C.  D. 

and  E.  F.  of  (here  describe  the  real  estate  in  the  manner  set 
forth  in  the  pleadings).  Now,  you  are  hereby  commanded  that, 
without  any  other  writ  from  us,  you  forthwith  cause  possession 
of  said  real  estate  to  be  taken  from  the  said  C.  D.  and  E.  F., 
and  all  persons  holding  possession  under  or  through  them,  and 
deliver  the  same  to  the  said  A.  B.,  and  that  of  the  goods  and 
chattels,  lands  and  tenements,  of  the  said  C.  D.  and  E.  F.  you 

forthwith  cause  to  be  levied  as  well  as  the  sum  of 

dollars  and cents,  for  damages,  by  reason  of  the  de- 
tention of  the  said  real  estate,  as dollars  and 

cents,  for  the  costs  of  said  proceedings,  as  also  your  own  costs; 
and  that  this  writ,  with  the  manner  of  your  execution  thereof, 

you  return  to  our  said  court  on  the day  of 

Anno  Domini  nineteen  hundred  and 

Witness  the  honorable ,  president  of  our 

said  court,  and  the  seal  thereof,  this day  of , 

Anno  Domini  nineteen  hundred  and 

(Seai,.)  

Prothonotary  or  Clerk. 

Where  damages  or  costs  are  not  sought  to  be  recovered  the 
clauses  relative  thereto  may  be  stricken  from  the  writ.*^* 

372.  Alias  and  pluries  writs. 

Alias  and  pluries  writs  of  possession  may  issue  whenever 
necessary  to  carry  into  full  effect  the  judgment  of  the  court, 
though  possession  may  have  been  actually  delivered  under  a 
prior  writ,  and  a  writ  of  fieri  facias  and  alias  and  pluries  writs 
thereof  may  likewise  thereafter  issue  if  the  damages  and  costs 
awarded  have  not  been  fully  recovered.*** 

373.  When  writ  of  possession  may  be  stayed. 

In  any  case  where  a  writ  of  possession  is  issued  before  the 
expiration  of  the  respondent's  tenancy,  if  he  be  a  farmer  or  en- 

.  423    5  Purd.  §30,  p.  5478. 
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gaged  in  raising  crops  or  produce,  he  shall  be  entitled  to  a  stay 
or  [of]  proceedings  for  three  months  from  the  time  the  petition 
was  filed,  or  until  the  expiration  of  his  term  if  a  tenant  for  years, 
and  it  sooner  expires  upon  entering  security  to  pay  the  costs 
of  the  proceedings,  the  damages  awarded  and  any  additional  rent 
due  in  accordance  with  the  provisions  of  this  act  to  the  date  of 
delivery  of  actual  possession.  If  the  respondent  be  a  tenant  for 
years  but  not  a  farmer  or  engaged  in  raising  crops  or  produce 
he  shall  be  entitled  to  a  stay  of  proceedings  for  two  months  from 
the  time  the  petition  was  filed,  or  until  the  expiration  of  his 
term  if  it  sooner  expires  and  he  enters  security  to  pay  the  costs 
of  the  proceedings,  the  damages  awarded  and  any  additional . 
rent  accruing  from  the  date  of  delivery  of  petitioner's  deed  to 
the  date  of  delivery  of  actual  possession;  and  in  all  other  cases 
the  respondent  shall  be  entitled  to  a  stay  of  proceedings  of  one 
month  from  the  time  the  petition  was  filed  upon  entering  security 
to  pay  the  costs  of  the  proceedings,  the  damages  awarded  and 
any  additional  rent  accruing  from  the  date  of  delivery  of  pe- 
titioner's deed  to  the  date  of  delivery  of  actual  possession.  The 
security  shall  be  in  such  sum  as  the  parties  may  agree  upon 
or  the  court  shall  direct  and  shall  be  approved  by  the  prothono- 
tary  or  clerk,  subject  to  an  appeal  to  the  court  as  in  other  cases. 
Application  for  the  stay  of  proceedings  shall  state  the  time 
desired,  not  exceeding  the  times  above  provided  for,  and  must 
be  made  within  three  days  from  the  time  the  sheriff  demands 
possession  by  virtue  of  the  writ  of  possession  and  said  writ  shall 
not  be  further  executed  during  those  three  days.  The  sheriff 
shall  retain  possession  of  said  writ  during  the  stay  allowed  and 
shall  execute  it  if  necessary  after  the  stay  has  expired,  but  he 
shall  not  be  responsible  for  anything  occurring  during  the  stay.*" 
A  tenant  may  file  a  petition  for  stay  under  this  statute  after 
the  issue  of  the  writ  of  possession  on  citation  to  the  parties 
in  possession  but  not  before."*  The  application  for  stay  must 
be  made  within  three  days  of  the  sheriff's  demand."^ 

374.    Amendments  of  pleadings,  issues  and  appeal. 

The  court  may  upon  such  terms  as  it  shall  deem  just  allow 
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amendments  to  the  pleadings  or  issues;  may  require  amended 
petitions,  answers  or  replications  to  be  replied  to  under  oath 
or  affirmation  with  the  same  effect  as  if  the  reply  were  to  the 
original  pleading;  may  open  or  set  aside  any  judgment  by  default, 
may  vacate  or  set  aside  any  writ  of  possession  or  fieri  facias, 
or  the  return  to  any  writ  of  inquiry  of  damages  and.  may  cause 
possession  of  the  real  estate  to  be  redelivered  to  the  respondent 
if,  upon  final  judgment,  he  be  found  entitled  thereto.  From  any 
final  judgment  and  from  the  refusal  of  the  court  to  open  a  judg- 
ment by  default  an  appeal  may  be  taken  to  the  supreme  or  super- 
ior court,  but  such  an  appeal  shall  not  operate  as  a  supersedeas 
unless  specially  so  allowed  by  the  court  from  or  to  which  the 
appeal  is  taken  and  upon  the  entry  of  security  as  in  other  similar 
appeals.*"* 

375.    Purchaser  must  show  good  title. 

The  purchaser  must  of  course  show  a  good  title  in  himself 
by  means  of  the  record  and  the  proceedings  in  the  execution 
down  to  the  acknowledgment  of  the  sheriff's  deed.*"'  And  on 
the  trial  the  venditioni  may  be  amended  by  the  praecipe,  by  in- 
serting the  name  of  one  of  the  defendants.*^"  So  a  missing  record 
may  be  proved  by  secondary  evidence,  but  its  existence  and  loss 
must  first  be  established  by  competent  proof;  therefore,  where 
no  deed  was  shown  the  existence  of  a  petition  and  an  order  of 
the  court  thereon  authorizing  the  sheriff  to  make  the  deed 
being  in  the  nature  of  a  judgment  cannot  be  presumed  against 
a  stranger  to  the  proceeding  who  claims  by  virtue  of  a  possession 
altogether  distinct  from  and  independent  of  it.*^^  The  existence 
of  the  record  will  only  be  presumed  after  a  great  lapse  of  time  ;*'" 
where  the  jury  presumed  the  loss  of  a  venditioni  between  Febru- 
ary, 1800,  and  July,  181 1,  and  there  were  no  circumstances  to 
authorize  the  presumption  besides  the  length  of  time  the  court 
granted  a  new  trial.*^^  Where  the  plaintiff  produced  a  tran- 
script containing  a  short  entry  of  a  judgment  in  a  sci.  fa.  sur 
mortgage  and  a  certificate  that  the  sci.  fa.  could  not  be  found, 
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it  was  held  admissible;*^*  and  proof  of  the  existence  of  the 
venditioni  may  be  supplied  by  circumstances.*'"  The  sheriff's 
authority  to  sell  and  convey  must  be  shown;*'"  in  the  case  of  a 
sale  under  a  mortgage  the  mortgage  and  precept  to  the  sheriff 
must  be  produced  by  the  plaintiff  in  the  ejectment.*"  The  con- 
ditions of  the  sale  are  part  of  the  res  gestse  and  are  admissible 
in  evidence  on  the  part  of  the  plaintiff.*'*  Where  the  terre- 
tenant  is  a  stranger  the  title  must  be  made  out;  if  however  the 
terre-tenant  be  the  defendant  in  the  judgment  or  one  claiming 
under  him,  it  is  sufficient  to  show  the  judgment  and  the  proceed- 
ings under  it.*'^  If  no  title  be  shown  to  exist  in  the  defendant 
the  record,  sheriff's  sale,  etc.,  are  not  evidence.**"  It  is  not 
necessary  for  the  purchaser  under  a  levari  facias  to  prove  that 
due  notice  of  the  time  and  place  of  sale  was  given,  nor  that  the 
sheriff's  return  should  state  that  the  notice  had  been  given.**^ 

The  purchaser  is  entitled  to  the  defendant's  possession  without 
regard  to  the  extent  of  his  title  ;**^  and  may,  if  he  can,  without 
breach  of  the  peace  enter  on  the  land  without  the  consent  of  the 
former  owner  free  from  liability  as  a  trespasser.**'  And  even 
under  the  ninth  section  of  the  act  of  1705***  which  provides  that 
where  judgment  has  been  reversed  the  land  shall  not  be  restored 
but  there  shall  be  restitution  only  of  the  price  paid  for  it  applies 
even  when  the  land  has  been  purchased  by  the  execution  cred- 
itor.***   The  tenant  in  possession  however  under  the  defendant  in 
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the  execution  is  only  bound  to  surrender  when  proceedings  under 
the  statute  or  a  judgment  in  ejectment  require  it.***  But  the 
purchaser  can  take  possession  of  the  property  during  the  life 
of  the  life  tenant.**' 

376.    Defenses. 

a.  Tenant  cannot  set  up  an  adverse  title. 

This  act  does  not  "affect  or  alter  the  defenses  that  may  be 
set  up  by  the  person  in  possession."**^  Thus  the  defendant  in 
his  answer  to  the  purchaser's  petition  may  set  up  that  the 
latter  was  a  trustee  for  him  under  a  promise  to  purchase  and 
hold  the  property  for  the  defendant's  benefit.**^  But  the  tenant 
in  possession  under  a  lease  from  the  defendant  in  the  execution 
cannot  set  up  an  adverse  title  in  himself.*'"  Again,  that  the 
person  in  possession  holds  by  a  title  derived  from  the  defendant 
prior  to  the  judgment,  is  a  matter  of  defense.*'^ 

b.  May  set  up  a  better  title  than  that  of  plaintiff. 

While  evidence  inconsistent  with  the  claim  before  the  justices 
cannot  be  given  by  the  defendant,*"^  yet  if  he  afterwards  acquire 
possession  under  a  better  title  than  that  obtained  by  the  plain- 
tiff under  the  sheriff's  deed  he  may  avail  himself  of  it  in  the 
ejectment. *°^  And  he  may  show  a  title  derived  from  a  sheriff's 
sale  of  the  land  to  him  as  the  property  of  the  petitioner  after  the 
commencement  of  the  proceedings  before  the  justice  and  whilst 
the  cause  is  pending  in  court  and  thus  defeat  the  plaintiff's  re- 
covery.*'* So,  if  the  first  sale  were  subject  to  a  mortgage  under 
which  the  land  was  sold  a  second  time  the  first  purchaser  cannot 
recover  possession  of  the  land  though  he  may  recover  the  costs 
of  suit  ;*"  and  so,  if  the  first  sale  were  under  a  judgment  against 
a  devisee  and  the  second  sale  were  under  a  judgment  against 
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a  devisor  the  first  purchaser  cannot  recover  the  land  against  the 
second.*"* 

c.  Matter  subsequent  to  judgment. 

Where  the  matter  of  defense  arises  subsequently  to  the  judg- 
ment but  before  the  sale,  such  as  payment  and  satisfaction  or  a 
release,  the  defendant's  remedy  is  by  application  to  the  court  to 
stay  proceedings  or  set  aside  the  process  or,  perhaps,  to  stop 
the  acknowledgment  of  the  sheriff's  deed,  but  he  cannot  set  up 
these  matters  to  defeat  the  purchaser's  right  of  possession  under 
the  deed,  nor  can  he  show  that  the  judgment  was  paid  before 
the  sale  under  it  although  the  purchaser  was  plaintiff  in  the 
judgment."^  So,  where  the  judgment  was  confessed  by  an 
attorney  in  excess  of  his  authority  it  is  the  duty  of  the  defendant 
to  make  early  application  to  the  court  to  open  the  judgment; 
if  this  be  omitted  and  his  land  be  sold  under  it  he  is  concluded 
from  raising  the  objection  against  the  sheriff's  vendee;  giving 
notice  at  the  sale  of  the  defect  in  authority  of  the  attorney 
amounts  only  to  notice  that  the  defendant  then  knew  of  the 
defect  but  had  taken  no  proper  measures  to  arrest  the  pro- 
ceedings."* 

d.  When  wife  claims  on  execution  against  her  husband. 

The  wife  of  the  execution  defendant  not  infrequently  claims 
the  land  as  her  separate  property.  If  the  judgment  upon 
which  the  land  was  sold  were  confessed  by  her  deceased  hus- 
band she  may  show  that  this  was  done  with  the  fraudulent  design 
of  destroying  her  title,  the  purchaser  having  notice  of  the  fraud 
and  of  her  title,  and  she  may  show  this  in  an  ejectment  by  the 
sheriff's  vendee  because  she  could  not  contest  the  validity  of 
the  judgment  in  a  scire  facias  against  her  as  the  administratrix 
of  her  husband — it  being  valid  as  between  the  parties."^  When 
the  land  sold  under  a  judgment  against  the  husband  belongs  to 
the  wife  she  need  not  become  a  party  to  the  record;  her  hus- 
band may  defend  her  interest  in  an  ejectment  by  the  sheriff's 
vendee   brought   against   the   husband    alone.*°°     The   question 
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whether  the  wife  is  the  real  owner  of  land  purchased  during 
coverture  depends  upon  whether  the  purchase  money  was  her 
own  separate  funds;  this  must  be  clearly  and  fully  proved; 
that  she  had  the  means  of  payment  is  not  sufficient;  in  the 
absence  of  such  proof  the  presumption  is  violent  that  the  hus- 
band furnished  the  means  of  payment.*"^  Admissions  made  by 
her  vendor  at  the  time  he  received  the  deed  under  which  he 
held  the  property  which  had  been  used  by  her  in  a  former 
ejectment  brought  against  her  by  the  representative  of  such 
vendor  to  show  an  equitable  estate  in  her  husband,  were  held 
to  be  her  own  admissions  by  adoption  and  competent  evidence 
of  the  fact  which  they  tended  to  establish.*"^ 
e.    Defenses  by  terre-tenant. 

All  who  come  into  possession  under  the  defendant  in  the 
execution  are  estopped  by  the  judgment  from  disputing  the 
plaintiff's  right  of  possession. *°^»  Thus  the  terre-tenants  cannot 
set  up  a  mortgage  and  release  of  the  equity  of  redemption  given 
by  the  defendant  to  one  of  them.*"^''  Nor  can  it  be  set  up  that 
the  title  purchased  at  the  sheriff's  sale  was  only  an  equitable 
one;*°*  nor  can  the  defendant  set  up  an  outstanding  title  in 
another.*"*  The  defendant  cannot  prove  the  value  of  the  prop- 
erty to  affect  the  purchaser's  title.*"'  Nor  will  a  mere  error  in 
the  proceedings  overturn  the  vendee's  title;*""  but  it  seems 
where  the  terre-tenant  was  not  a  party  to  the  scire  facias  in 
which  the  judgment  was  obtained  he  may  make  any  defense 
to  the  ejectment  which  would  have  been  open  to  him  on  the 
scire  facias.*"'  And  the  defendant  may  show  that  he  had  but 
a  life  estate  and  that,  consequently,  the  sale  passed  no  title.*"' 

The  terre-tenant  may  defend  as  vendee  of  the  execution 
defendant  prior  to  the  judgment  on  which  the  land  was  sold. 
Where  a  vendee  of  the  execution  defendant,  by  a  parol  sale, 
who  is  in  possession  of  the  land,  had  notice  of  the  intended 
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sheriff's  sale  and  made  a  statement  that  he  owned  no  land 
in  the  presence  of  one  who  afterwards  purchased  at  the  sale, 
he  should  give  actual  notice  of  his  title ;  his  mere  possession  will 
not  be  constructive  notice  after  such  declaration;  but  it  seems 
that  an  advertisement  in  the  same  newspaper  with  the  sheriff's 
advertisement,  or  a  written  notice  posted  at  the  place  of  sale 
will  be  sufficient.*^'  A  sheriff's  vendee  of  an  equitable  estate 
under  articles  without  notice  of  a  prior  unrecorded  conveyance 
of  the  legal  title  is  not  bound  to  tender  the  purchase  money 
before  bringing  ejectment  against  the  claimant  under  the  unre- 
corded conveyance  who  claims  to  hold  the  land,  not  as  security 
for  the  unpaid  purchase  money,  but  absolutely  and  in  bar  of  the 
title  of  the  sheriff's  vendee ;  but  it  is  otherwise  where  the  owner 
of  the  legal  title  acknowledges,  the  trust.*"* 

The  terre-tenant  may  defend  on  the  ground  that  the  judg- 
ment was  no  lien  on  the  land  sold.  Thus  he  may  show  that  he 
was  a  tenant  in  common  with  the  defendant  who  held  the  legal 
title  as  trustee  and  that  the  plaintiff  had  notice  of  these  facts.*" 
And  where  a  judgment  was  obtained  on  a  sci.  fa.  quare  ex. 
non  against  one  whose  iriterest  in  the  land  was  not  bound  by  the 
judgment,  although  the  terre-tenant  was  summoned  under  the 
sci.  fa.,  he  will  not  thereby  be  prevented  from  setting  up  his 
adverse  title  in  an  ejectment  by  the  sheriff's  vendee. *^^  But  the 
report  of  an  auditor  making  distribution  of  the  proceeds  having 
been  confirmed  is  evidence  against  the  defendant  in  an  ejectment 
brought  by  the  purchaser  at  the  sheriff's  sale  to  show  that  such 
defendant  had  been  a  claimant  against  the  proceeds  under  a 
judgment  against  the  execution  defendant,  though  not  con- 
clusive against  the  defendant  in  the  ejectment;  his  claim,  al- 
though rejected  by  the  auditor,  was  an  admission  that  the  ex- 
ecution defendant  had  some  interest  in  the  land  sold.*"  And  in 
ejectment  by  a  sheriff's  vendee  to  recover  possession  it  will  be 
presumed  after  a  great  lapse  of  time  that  the  debts  for  which 
the  land  had  been  assigned  long  prior  to  the  judgment  and  sale 
were  paid  and  that  the  debtor's  resulting  interest  in  the  land 
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by  operation  of  law  was  complete  and,  consequently,  that  the 
sheriff's  vendee  could  recover.*'*  The  terre-tenant  cannot  im- 
peach the  judgment  under  which  the  sale  was  made  except  for 
fraud  or  collusion  ;*^'  thus  it  is  no  defense  that  the  judgment  was 
confessed  by  an  attorney  without  authority;  in  such  case  his 
only  remedy  is  by  action  against  the  attorney.*''  And  we  have 
already  seen  that  irregularities  in  obtaining  the  judgment  or  in 
the  proceedings  under  it  must  be  objected  to,  as  a  general  rule, 
before  the  acknowledgment  or  they  will  be  cured.*" 

In  ejectment  by  a  purchaser  at  a  sheriff's  sale  the  terre-tenant 
cannot  avail  himself  of  any  informality  in  the  judgment  or 
execution.*'*  And  when  a  terre-tenant  in  possession  is  not 
made  a  party  to  the  scire  facias,  he  may,  in  ejectment  by  the 
purchaser  at  sheriff's  sale  under  a  levari  facias,  set  up  that  the 
mortgage  was  paid  before  the  sale.*"  Again,  in  an  action  of 
ejectment  brought  to  recover  land  purchased  under  a  sheriff's 
sale  on  a  judgment  in  scire  facias  on  a  mortgage  the  terre-tenant 
who  was  served  with  the  scire  facias  and  against  whom  judgment 
was  entered  cannot  set  up  as  a  defense  that  no  service  of  the 
scire  facias  was  made  on  the  mortgagor.*'" 

f.     Fraud. 

But  if  the  prior  sale  were  fraudulent  the  vendee  of  the 
execution  defendant  has  no  title  as  against  the  subsequent  sher- 
iff's vendee.  And  this  class  of  cases  is  of  frequent  occurrence, 
the  most  effective  mode  of  testing  a  suspected  fraudulent  sale 
of  his  land  by  a  debtor  being  for  the  creditor  to  sell  it  under 
execution  against  the  debtor,  purchase  it  himself  and  bring 
ejectment  against  the  sheriff's  vendee.*'"^  A  conveyance  by  a 
defendant  in  a  judgment  to  his  son,  intended  to  delay  and 
hinder  creditors,  is  fraudulent  as  to  creditors  whether  the  con- 
sideration amount  to  the  value  of  the  land  sold  or  not;  in  such 
case  the  father  being  in  possession  at  the  time  of  the  sale  of  the 
land  under  an  execution  against  him  the  son  cannot  set  up 
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against  the  sheriflf's  vendee  an  outstanding  title  in  another.*'^  A 
fraudulent  grantee  cannot  set  up. the  discharge  and  insolvent 
assignment  of  the  grantor  against  a  creditor  who  has  pursued  the 
land  and  purchased  it  at  a  sheriff's  sale  under  an  execution 
against  the  grantor  founded  on  a  claim  existing  against  him 
at  the  time  of  his  discharge.*'' 

g.    Damages. 

Damages  for  the  wrongful  detention  are  properly  included  in 
the  verdict  even  though  notice  of  such  claim  be  not  given;  and 
a  verdict  for  the  plaintiff  for  a  sum  of  money,  though  informal, 
is  necessarily  a  verdict  for  damages  for  the  wrongful  detention 
and  involves  a  finding  of  the  title  in  his  favor,  and  the  proper 
judgment  may  be  entered  thereon.'"^  Where  the  terre-tenant 
is  known  to  claim  under  a  title  adverse  to  that  of  the  defendant 
or  derived  from  the  defendant  prior  to  the  judgment  under 
which  the  sale  was  made,  the  proper  course  for  the  purchaser 
is  to  commence  his  ejectment  directly  in  the  ordinary  form 
without  incurring  the  delay  and  expense  of  the  proceedings 
before  a  justice  which,  in  such  case,  would  only  lead  him  by 
a  circuitous  route  to  the  same  point. 

377.    When  defendant  had  no  notice  of  suit. 

After  a  sale  under  proceedings  in  a  sci.  fa.  on  a  municipal 
claim,  although  it  is  no  defense  to  an  ejectment  by  the  sheriff's 
vendee  that  the  real  owner  was  not  named  in  the  proceedings, 
yet,  if  he  had  a  good  defense  to  the  payment  of  the  debt  for 
which  his  land  was  sold  and  not  having  been  a  party  to  the  sci. 
fa.,  had  no  opportunity  to  make  it  there,  he  may  make  it  in  the 
ejectment;  it  is  a  sufficient  defense  that  the  claim  was  actually 
paid  to  the  proper  officer  before  the  issuing  of  the  writ,  al- 
though such  payment  was  made  through  mistake  by  the  owner 
of  the  adjoining  lot  and  the  money  was  subsequently  refunded 
to  him;  for  such  payment  having  been  received  in  satisfaction 
of  the  debt  due  by  the  lot  might  have  been  lawfully  retained.*^' 
One  with  whose  privity  and  under  whose  direction  the  sale  was 
made  is  estopped  from  controverting  the  sale  so  far  as  relates 

482  Zerbe  v.  Miller,  16  Pa.  488. 

483  Hollinshead  v.  Allen,  17  Pa.  275. 
48s    Walker  v.  Bush,  30  Pa.  352. 

486    Delaney  v.  G?iult,  30  Pa.  6^ 
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to  any  interest  he  possessed;*'^  and  so  of  one  who  participated 
in  the  proceeds.*'*  It  is  not  competent  for  the  defendant  in  the 
ejectment  to  prove  a  fraudulent  combination  to  defraud  creditors 
between  himself  and  the  sheriff's  vendee.**'  In  an  ejectment  by 
the  executors  of  th6  sheriff's  vendee  against  a  mortgagee  in 
possession  under  an  unrecorded  mortgage  the  defendant  acquires 
no  additional  equities  against  the  plaintiffs  from  the  fact  that 
the  mortgagor  is  entitled  to  a  share  of  the  residuary  estate 
under  the  will  of  the  plaintiff's  testator.*'" 

XIV.    Execution  against  the  Person. 

378.    Capias  ad  satisfaciendum,  (k) 

If  the  defendant  have  neither  personal  nor  real  estate  liable 
to  execution,  the  plaintiff  subject  to  certain  restrictions  and 
qualifications  hereafter  to  be  mentioned  may  hkve  execution 
against  the  person  of  the  defendant.*'^  The  general  rule  is 
that  whenever  a  capias  is  allowable  on  mesne  process  before 
judgment  it  may  be  had  on  the  judgment  itself.*'^  The  pro- 
visions of  the  act  abolishing  imprisonment  for  debt*"  in  effect 
restrict  the  use  of  the  capias  ad  satisfaciendum  to  judgments 
in  actions  for  fines  and  penalties,  on  promises  to  marry,  on 
moneys  collected  by  a  public  officer,  for  misconduct  or  neglect 
in  office  or  in  any  professional  employment,  and  in  actions  for 
torts.*'*    The  neglect  of  an  attorney  to  pay  over  money  collected 

k  4  Vale  9600. 

487  Willing  V.  Brown,  7  S.  &  R.  467. 

488  Stroble  v.  Smith,  8  W.  280.  See  Wilson  v.  Bigger,  7  W.  &  S. 
126. 

489  Leshey  v.  Gardner,  3  W.  &  S.  315. 

490  Wilson  V.  Shoenberger,  34  Pa.  121. 

491  Act  16  June,  1836,  §19,  P.  L.  764,  2  Purd.  §192,  p.  1594.  A  ca.  sa. 
cannot  issue  upon  a  justice's  transcript  filed  in  the  common  pleas  in  order 
to  create  a  lien.  Wheeler  &  Wilson  Manufacturing  Co.  v.  Moore,  6  W. 
N.  C.  270. 

492  3  Salk.  286;  3  Co.  12.    See  Chap,  g,  §§4,  15. 

493  Act  12  July,  1842,  P.  L.  399.  i  Purd.  §78,  p.  253. 

494  The  proceedings  "as  for  contempt  to  enforce  civil  remedies,"  ex- 
cepted by  the  act  are  not  by  ca.  sa.  but  by  attachment.  Notwithstanding 
the  act  of  1842,  a  court  of  equity  has  power  to  enforce  a  decree  for  the 
payment  of  money  against  a  trustee  by  attachment  against  the  person. 
Chew's  Appeal,  44  Pa.  247;  Klein's  Estate,  i  W.  N.  C.  250.  But  such 
attachment  will  not  be  awarded  against  an  administratrix  where  the 
money  has  been  received  by  her  attorney  and  misappropriated  by  him. 
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for  his  client  is  a  "neglect  in  a  professional  employment"  and 
he  may  be  arrested  on  a  judgment  obtained  in  assumpsit  for 
money  so  collected;  in  such  case  it  is  not  necessary  that  the 
action  should  be  in  tort  in  order  to  authorize  the  arrest.*"^  But  in 
an  action  for  the  breach  of  a  warranty  of  a  horse  if  the  plaintiff 
declare  in  assumpsit  a  ca.  sa.  will  not  lie  to  enforce  the  judgment 
— no  scienter  being  averred.*"^  It  lies  upon  a  judgment  for 
mesne  profits  after  recovery  in  ejectment;  such  judgment  is 
not  founded  on  contract/"' 

A  trustee  who  has  failed  to  account  for  trust  funds  may  be 
arrested  on  a  capias  ;*^^  also  a  defendant  who  transfers  a  judg- 
ment as  collateral  security  and  subsequently  satisfies  it  of  record, 
paying  nothing  to  his  creditor.*"''  If  three  defendants  afe 
charged  in  a  declaration  with  the  wrongful  conversion  of  the 
plaintiff's  property  and  with  conspiring  to  defraud  him,  a  verdict 
and  judgment  against  one  will  sustain  a  capias  even  if  the  other 
two  are  acquitted  of  conspiracy.^""  A  capias  may  also  issue  in 
an  action  of  trespass  by  an  employee  against  his  employers  for 
negligence  in  supplying  dangerously  insufficient  means.^"^  A 
capias  will  also  lie  to  enforce  the  collection  of  a  judgment  in 
an  action  of  trespass  for  injuries  negligently  caused  by  the  de- 
fendant to  a  horse  and  carriage  which  he  had  hired  from  the 
plaintifif.=»2 

On  the  other  hand  if  the  form  of  action  before  a  justice  be 
trespass,  but  the  transcript  shows  the  cause  of  action  to  be 
for  "goods  sold  and  delivered"  a  capias  will  not  be  issued,^"^ 
and  more  generally  it  will  not  be  issued  whenever  a  justice's 
record  discloses  only  an  action  in  assumpsit.^"*  Again,  in  a  pro- 
ceeding for  divorce  the  payment  of.  alimony  cannot  be  enforced 

Hamilton's  Estate,  4  W.  N.  C.  204.  And  see  Schadewald's  Estate,  6  W. 
N.  C.  96. 

495  Wills  V.  Kane,  2  Grant  60. 

496  Howard  v.  McKee,  82  Pa.  409. 

497  Hopkinson  v.  Cooper,  8  Phila.  8. 

498  Harris  v.  Sheldon,  16  At.  828;  i  Vale  1489;  4  Vale  9600. 

499  Rife  V.  Sharp,  4  Del.  166. 

500  Kalbfus  v.  Rundell,  125  Pa.  123. 

501  Romberger  v.  Henry,  167  Pa.  314. 

502  Dungan  v.  Reed,  167  Pa.  393. 

503  Rhomanitz  v.  Ejudzmas,  5  Kulp  538. 

504  Griffin  v.  Davis,  6  Super.  Ct.  481. 
61 
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by  a  capias,^''^  nor  an  order  for  maintenance  in  desertion.""* 
Nor  will  a  capias  issue  against  a  married  woman  on  a  judgment 
against  husband  and  wife  for  a  joint  conversion  of  personal 
property  during  coverture.^"  Nor  is  the  rule  that  a  capias  will 
not  issue  against  a  married  woman  for  a  tort  committed  during 
coverture  abrogated  by  the  act  of  1889  concerning  married 
women.°°*  Lastly  a  capias  will  not  lie  on  a  judgment  in  an 
action  of  assumpsit  on  a  warranty  unless  actual  or  intentional 
fraud  be  averred  in  the  statement.^"' 

If  the  committee  of  a  lunatic  guardian  or  other  trustee  confesses 
to  using  the  trust  funds  in  his  business,  resulting  in  a  loss  to  the 
estate,  the  court  may  issue  a  capias."^"  But  a  capias  will  not 
issue  against  a  defaulting  guardian  who  was  insolvent  prior  to 
his  accounting  and  is  willing  but  unable  to  pay.^^^  A  capias  may 
also  issue  on  a  judgment  for  mesne  profits  recovered  in  eject- 
ment,"^^  but  he  may  be  discharged  in  insolvent  proceedings  with- 
out undergoing  imprisonment  whether  he  gained  possession  of 
the  land  forcibly  or  otherwise."^^ 

A  capias  is  sometimes  issued  on  the  failure  of  the  defendant 
to  pay  the  costs,  or  a  fine  required  by  law.  Thus  a  decree  in 
equity  that  the  defendant  was  guilty  of  fraud  and  directing  him 
to  pay  the  costs  will  be  enforced  by  a  capias;"^*  also  when  a 
judgment  has  been  entered  for  costs  against  a  defendant  in 
ejectment  the  plaintiff  may  issue  a  capias  ;"^^  but  when  an  amica- 
ble action  of  ejectment  is  grounded  solely  on  a  breach  of  a  lease 
by  a  tenant,  the  costs  are  merely  a  kind  of  damages  accruing 
from  the  breach  of  contract  and  the  tenant  cannot  be  arrested 

505  Elmer  v.  Elmer,  150  Pa.  205.    • 

506  Commonwealth  v.  Steiger,  2  Dist.  493. 

507  Commonwealth  v.  Keeper,  9  W.  N.  C.  314. 

508  Vocht  V.  Kuklence,  119  Pa.  365;  Whalen  v.  Gabell,  21  W.  N.  C. 

522. 

509  Howard  v.  McKee,  82  Pa.  409;  Fleming  v.  Maguire,  14  W.  N. 
C.  210. 

SID  Croop  V.  Freas,  8  C.  C.  107.  But  see  Donaldson  v.  Miller,  23  C. 
C.  393- 

511  Irwin's  Estate,  9  Dist.  282;  Donaldson  v.  Miller,  23  C.  C.  393. 

512  Commonwealth  v.  Bowman,  3  Dist.  74. 

513  Zeller's  Petition,  3  Dist.  520. 

5 14  Wilson  V.  Wilson,  142  Pa.  247;  Duff  v.  McDonough,  38  W.  N. 
C.  496. 

515  Seldon  V.  Cozad,  13  C.  C.  303;  Hopkinson  v.  Cooper,  8  Phila.  8. 
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to  collect  them.^^*  But  a  capias  does  not  lie  to  enforce  the 
payment  of  costs  on  a  judgment  in  favor  of  the  defendant  even 
though  the  action  be  brought  in  tort,^^'  nor  for  costs  in  a  case 
of  divorce  in  vinculo  matrimonii,^^^  nor  for  the  costs  of  meetings 
of  a  board  of  arbitrators."^' 

Where  a  debtor  in  the  custody  of  the  sheriff  on  a  writ  of 
capias  ad  satisfaciendum  is  discharged  by  the  court  on  filing  a 
petition  for  the  benefit  of  the  insolvent  laws,  the  sheriff  has  no 
further  power  over  the  debtor's  person  or  the  writ  in  his 
hand."^"  And  on  the  refusal  of  the  court,  after  the  return  of  the 
writ,  to  discharge  the  petitioning  debtor  at  a  final  hearing,  a 
voluntary  surrender  to  the  sheriff's  deputy,  unaccepted  by  the 
sheriff  is  not  a  performance  of  the  condition  of  the  bond,  and, 
so  far  as  the  sheriff  is  concerned,  goes  for  nothing.^^^ 

FORM   OF  CAPIAS  AD  SATISFACIENDUM. 

County  of  ,  «.■ 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  the 
County  of  ,  greeting: 

We  command  you  that  you  take  ,  defendant,  late  of 

your  county,  if  he  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  have  his  body  before  our  judges,  at  , 

at  our  Court  of  Common  Pleas,  No.        ,  for  the  county  of 

,  there  to  be  held  the  first  Monday  of  next,  to 

satisfy  a  judgment  for  the  sum  of  dollars  and 

cents,  for  the  damages  adjudged  to  ,  plaintiff,  lately  in  our 

said  court,  before  our  judges  at  ,  in  a  certain  action  of 

(assumpsit,  trespass,  or  as  the  case  may  be)  between  the  said 
plaintiff  and  the  said  defendant,  as  also  dollars  and 

cents  for  the  costs  and  charges  by  the  said  plaintiff 
about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant 
is  convict,  as  appears  of  record,  etc.  And  have  you  then  there 
this  writ. 

Witness  the  Honorable  ,  president  of  our  said  court, 

516  Lang  V.  Finch,  l66  Pa.  255. 

517  Meace  v.  Crump,  12  W.  N.  C.  534- 

518  Uhrich  v.  Uhrich,  I  North.  59. 

519  Arnold  v.  Burr,  4  Del.  158. 

520  Keim  v.  Saunders,  120  Pa.  121. 

521  Ibid. 
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at  ,  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and 

Prothonotary. 

Sheriff's  returns  to  capias  ad  satisfaciendum — That  defendant 
cannot  be  found. 

N.  E.  I.  ("Non  est  inventus").    So  answers,  etc. 

Defendant  arrested  and  committed. 

C.  C.  et  C.  ("Cepi  corpus  et  committitur").    So  answers,  etc. 

379.  Plaintiff  may  have  fi.  fa.  and  ca.  sa.  at  same  time. 

The  plaintiff  may  have  a  fieri  facias  and  a  capias  ad  satisfaci- 
endum at  the  same  time.^^^  It  was  a  general  practice  before 
the  act  of  1836  to  issue  both  writs  at  the  same  time  where  it  was 
uncertain  whether  the  defendant  had  property  and  then,  if 
none  was  found,  the  sheriff  was  enabled  by  an  immediate  service 
of  the  ca.  sa.  to  obtain  the  only  remaining  security  for  the 
plaintiff's  claim,  the  debtor's  body.  But  if  a  fi.  fa.  be  already  in 
operation  the  plaintiff  cannot  legally  proceed  against  the  body 
of  the  defendant;  therefore,  when  a  fi.  fa.  is  returned  "levied 
subject  to  prior  executions,"  it  is  incumbent  on  the  plaintiff 
before  he  can  issue  a  ca.  sa.  to  compel  a  sale  of  the  property 
levied  on  in  order  to  put  a  judicial  termination  to  the  first  writ  ;^^' 
and  although  he  find  the  property  altogether  worthless  as  a 
means  of  satisfaction  he  cannot  abandon  a  levy  upon  real  prop- 
erty condemned  and  take  out  a  ca.  sa.  without  leave  of  the 
court.'^*  If,  after  a  levy  on  the  defendant's  lands,  the  plaintiff 
issue  a  ca.  sa.  and  the  defendant  submit  thereto  and  obtain  his 
discharge  under  the  insolvent  law  the  submission  to  the  ca.  sa. 
renders  the  fi.  fa.  irregular,  all  proceedings  on  it  are  gone  and 
the  sheriff  selling  the  land  after  such  discharge  will  not  be 
allowed  to  acknowledge  a  deed  to  the  purchaser.'*^^ 

380.  When  both  cannot  be  served. 

Although  both  a  fieri  facias  and  capias  ad  satisfaciendum  may 
be  had  at  the  same  time  yet  they  cannot  both  be  served,^^"  and 

522  Act  June  16,  1836,  §27,  2  Purd.  §24,  p.  1520;  Winder  v.  Smith, 
6  W.  &  S.  429- 

523  Burk  V.  McFall,  2  Bro.  144. 

524  Bank  of  Pennsylvania  v.  Latshaw,  9  S.  &  R.  10. 

525  Young  V.  Taylor,  2  Binn.  218. 

526  Burk  V.  McFall,  2  Bro.  144.  And  see  Act  June  16,  1836,  §§27,  28, 
2  Purd.  §§24,  25,  p.  1520. 
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if  the  plaintifif  have  levied  his  fi.  fa.  on  the  defendant's  lands 
and  then  taken  him  upon  a  ca.  sa.  the  defendant  may  at  his 
option  set  aside  either  of  the  writs.=^^  So,  in  the  case  of  a  ca. 
sa.  and  an  attachment  execution  the  plaintiff  must  elect  which 
writ  he  will  pursue  though  his  election  is  not  determined  until 
one  of  the  writs  has  been  executed.''^*  And  no  writ  of  capias  ad 
satisfaciendum  can  in  any  case  be  executed  where  the  defendant 
has  real  or  personal  estate  within  the  county  sufficient  to  satisfy 
the  judgment.°^°  The  plaintiff  in  case  of  necessity  should  issue 
the  fi.  fa.  and  ca.  sa.  together  with  directions  to  the  officer  to 
call  on  the  defendant  to  show  his  property  and  to  execute  the 
capias  only  in  case  he  refuse  to  do  so;  if  the  plaintiff  have  the 
ca.  sa.  executed  without  this  precaution  he  subjects  himself 
to  an  action  of  trespass  vi  et  armis  if  it  appear  that  the  defendant 
had  sufficient  property  to  satisfy  the  judgment  ;°^''  and  in  such 
case  the  ca.  sa.  being  not  merely  irregular  but  void  will  be 
quashed  by  the  court  ;^^'^  but  the  writ  though  void  is  nevertheless 
a  justification  to  the  officer  who  executed  it.°^^  After  the  de- 
fendant has  been  illegally  discharged  from  and  retaken  upon  the 
same  execution  it  is  too  late  to  offer  to  show  property ;  the  offer 
should  be  made  previously  to  the  original  arrest.^''  The  exemp- 
tion from  arrest  under  the  act  of  1836,  is  a  privilege  and  if  the 
defendant  submit  to  the  arrest  and  give  bond  he  waives  the 
privilege.^^*  If  the  defendant  have  not  sufficient  property  in 
the  county  to  fully  satisfy  the  judgment  and  costs  of  execution 
the  ca.  sa.  may  be  executed,  but  only  for  the  deficiency.'^"  If, 
after  a  fi.  fa.  levied  on  personal  property  and  returned,  the  plain- 
tiff release  the  levy,  this,  though  an  extinguishment  of  the  debt 
as  respects  third  persons,  does  not  operate  as  a  satisfaction  as 
between  the  plaintiff  and  defendant,  if  the  debt  remain  unpaid.'^® 
381.    How  sheriff  should  serve  ca.  sa. 

The  writ  of  capias  ad  satisfaciendum  commands  the  sheriff 

527  Tiffin  V.  Tiffin,  2  Binn.  202. 

528  Davies  v.  Scott,  2  Miles  52. 

529  Act  June  16,  1836,  §28,  2  Purd.  §25,  p,  1521. 
53a  Berry  v.  Hamill,  12  S.  &  R.  210. 

531  Allison  v.  Rheam,  3  S.  &  R.  i39- 

532  Ibid. 

533  Hecker  v.  Jarrett,  3  Binn.  404. 

534  Winder  v.  Smith,  6  W.  &  S.  424- 

535  Act  16  June,  1836,  §28,  2  Purd,  §25,  p.  1521. 

536  Duncan  v.  Harris,  17  S.  &  R.  436. 
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to  take  the  defendant  and  him  safely  keep  so  that  he  may  have 
his  body  in  court  on  the  return  day  to  satisfy  the  plaintiff.  In 
point  of  form  this  process  must  pursue  the  judgment;"''  there- 
fore, on  a  joint  judgment  against  several  defendants  it  must 
include  them  all.°'*  It  should  regularly  be  returnable  on  a 
general  return  day  in  like  manner  as  the  former  proceedings."'* 
If  part  of  the  debt  have  been  levied  on  a  fi.  fa.  the  ca.  sa.  may 
be  for  the  remainder."*"  If  informal  it  may  be  amended  in  like 
manner  as  the  fieri  facias  ;"*^  in  matters  arising  in  the  mere  care- 
lessness of  the  clerk  in  process,  amendments  are  allowed  even 
after  error  brought."*^  It  is  the  duty  of  the  sheriff  to  arrest  the 
defendant  if  he  can  be  found,  unless  he  be  privileged  from 
arrest,  and  keep  him  in  custody  until  discharged  by  due  course  of 
1^^  643  Whether  the  judgment  or  execution  be  voidable  is  a 
point  which  the  sheriff  is  never  permitted  to  raise,  and,  having 
arrested  the  party  he  is  bound  to  keep  him  till  duly  discharged."** 
If  he  discharge  him  without  the  authority  of  the  plaintiff  or  his 
agent  or  take  bail  for  his  appearance  without  such  authority 
the  sheriff  will  render  himself  liable  for  the  debt."*"  The  arrest 
cannot  be  made  on  Sunday."** 

382.    Privilege  from  arrest. 

It  is  manifest  that  there  is  a  radical  difference  between  arrest 
upon  mesne  and  upon  final  process.  The  first  is  intended  merely 
to  bring  the  defendant  before  the  court  and  compel  him  to  give 
security  to  abide  the  event  of  the  suit;  the  other  is  intended 
to  obtain  satisfaction  of  a  debt  adjudged  against  him;  it  is, 
therefore,  to  be  expected  that  we  shall  find  some  differences  as 

537  Tidd  1027. 

538  Clarke  v.  Clement,  6  T.  R.  526-7. 

539  Tidd  1028. 

540  Olcott  V.  Lilly,  4  Johns.  407. 

541  Tidd  1028. 

542  Peddle  v.  HoUinshead,  9  S.  &  R.  277;  De  Haas  v.  Bunn,  2  Pa. 
335;  Sickler  v.  Overton,  3  Pa.  325. 

543  Having  arrested  the  defendant  it  is  the  duty  of  the  sheriff  to 
imprison  him  in  the  jail  of  the  proper  county;  he  is  not  permitted  to 
retain  the  defendant  in  custody  in  a  private  house  for  more  than  twenty 
days  even  with  his  own  consent.  Act  14  February,  1729-30,  §14,  i  Sm. 
h-  186,  2  Purd.  §29,  p.  1906. 

544  Commonwealth  v.  Lecky,  i  W.  67. 

545  Dowdel  v.  Hamm,  2  W.  63. 

546  Act  of  170S,  §4,  I  Sm.  L.  25,  4  Purd.  §1,  p.  4484. 
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to  the  privileges  of  the  defendant  in  the  two  cases.  The  privi- 
leges of  members  of  congress  and  of.  the  legislature,  of  ambassa- 
dors and  other  public  ministers  or  their  domestic  servants,  of 
members  of  corporations  aggregate,  and  of  witnesses,  counsel  and 
suitors  in  attendance  upon  courts  of  justice,  eundo  morando  et 
redeundo,  are  the  same  under  final  process  as  under  the  capias 
ad  respondendum  to  which  reference  is  made.^*'  Witnesses, 
however,  are  not  protected  throughout  the  term  at  which  the 
case  was  marked  for  trial,  nor  while  transacting  their  private 
business  after  having  been  discharged  from  the  obligation  of  the 
subpoena;''*^  the  doctrine  of  privilege  will  not  be  extended  to  the 
injury  of  honest  creditors.^*^ 

A  discharged  bankrupt  is  not  exempt  from  arrest  on  a  capias 
issued  on  a  judgment  obtained  after  his  discharge,"'"  or  on  a 
capias  issued  prior  to  the  allowance  by  the  district  court  of  the 
certificate."'^  One  to  whom  a  testator  has  entrusted  money  for 
the  testator's  use  cannot  be  arrested  on  a  capias  after  judgment 
has  been  entered  against  him  in  favor  of  the  executor,"'^  because 
he  has  not  been  guilty  of  a  tort;  "the  record  showed  a  judg- 
ment for  the  breach  of  an  implied  contract  and  nothing  more."""^ 
Nor  can  a  defendant  be  arrested  on  a  judgment  in  trover  and 
conversion  for  goods  received  by  him  for  sale  on  condition  on 
the  instalment  plan.  ""* 

If  the  defendant  be  illegally  arrested  he  should  sue  out  a 
habeas  corpus  or  apply  by  motion  to  the  court  for  relief."" 
And  the  order  of  a  court  of  competent  jurisdiction  discharging 
a  defendant  from  arrest  upon  this  ground  will  be  a  conclusive 
justification  in  an  action  against  the  sheriff  for  an  escape;"" 
but  a  discharge  upon  habeas  corpus  by  a  judge  of  the  common 
pleas  without  notice  to  the  plaintiff  is  void  and  the  defendant 

547  See  Chap.  VIII,  §§5-7- 

548  Smythe  v.  Banks,  4  Dall.  329-    See  supra. 

549  See  Morgan  v.  Eckart,  I  Dall.  295. 

550  Tryon  v.  Hassinger,  i  Clark  184. 

551  Pesoa  V.  Passmore,  4  Yeates  139. 

552  Emerick  v.  McDevitt,  6  Dist.  567. 

553  Ibid. 

554  Connolly  v.  Evans,  4  C.  C.  300;  Connolly  v.  Decker,  i  Wilcox 

133- 
556    Johnston  v.  Coleman,  8  W.  &  S.  69.    And  see  §8. 

556    Hurst's  Case,  4  Dall.  388. 
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may  be  retaken  on  the  same  execution."""'  The  court  will  not, 
however,  interfere  in  a  summary  way  and  relieve  a  defendant 
from  arrest  in  execution  unless  his  case  be  made  out  entirely  to 
their  satisfaction;  where  his  equity  is  not  clear  they  will  leave 
him  to  his  action.^°® 

383.  Escape. 

If  a  party  escape  or  be  rescued  from  arrest  on  a  ca.  sa.  though 
the  sheriff  is  thereby  liable  because  he  ought  to  have  taken  the 
posse  comitatus,  yet  the  plaintiff  may  retake  such  prisoner  on  a 
new  ca.  sa.  or  sue  out  another  kind  of  execution  on  the  judgment 
and  will  not  be  compelled  to  take  his  remedy  against  the  sheriff 
who  may  be  dead  or  insolvent.^"''  And  he  may  commence  suit 
against  the  sheriff  and  take  out  execution  against  the  property 
of  the  defendant  at  the  same  time,  for  the  remedies  are  not 
inconsistent  with  each  other."^"  After  an  escape  the  sheriff  may 
himself  retake  the  defendant,""^  unless  the  escape  were  with  his 
permission  in  which  case  he  cannot  arrest  or  detain  him  without 
new  process.'"^ 

384.  Sheriff's  liability. 

If  the  sheriff  suffer  the  defendant  to  go  at  large  he  becomes 
absolutely  liable  for  the  debt  and  costs'*^  unless  by  the  authority 
of  the  plaintiff  or  his  agent.^"*  And  as  a  prisoner  in  actual 
custody  on  one  writ  is  by  operation  of  law  in  custody  on  every 
other  writ  lodged  against  him  in  the  sheriff's  office  and  also  as 
a  prisoner  arrested  by  the  under  sheriff  or  bailiff  is  legally  in 
the  custody  of  the  high  sheriff,  who  is  exclusively  liable  in  case 
he  escape,^^^  it  has  been  held  that  the  sheriff  is  liable  for  an 

557  Hecker  v.  Jarett,  3  Binn.  404. 

558  Pearce  v.  Affleck,  4  Binn.  344. 

559  Wesson  V.  Chamberlain,  3  N.  Y.  331 ;  McGuinty  v.  Herrick,  5 
Wend.  240;  2  Bac.  Abr.  719. 

560  McCrea  v.  Bartlett,  8  Johns.  361. 

561  Featherstonehaugh  v.  Atkinson,  Barnes  373;  Allen  v.  Martin,  10 
Wend.  300. 

562  Commonwealth  v.  Sheriff,  i  Grant  187;  Lansing  v.  Fleet,  2  Johns. 
Cas.  3;  Thompson  v.  Lockwood,  15  Johns.  256. 

563  Shewell  V.  Fell,  3  Yeates  17;  s.  c.  4  Yeates  47;  Duncan  v.  Kline- 
felter, 5  W.  141 ;  Commonwealth  v.  Sheriff,  i  Grant  187 ;  Robertson  v. 
Taylor,  2  Chit  454. 

564  Dowdel  V.  Hamm,  2  W.  63. 

565  5  Co.  89;  Rol.  Abr.  94;  Jackson  v.  Humphreys,  I  Salk.  273. 
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escape  where  he  has  returned  non  est  inventus  to  a  ca.  sa.  de- 
livered to  him  if  prior  to  the  return  day  his  deputy  had  the 
defendant  in  custody  under  another  ca.  sa.  and  discharged  him; 
though  it  did  not  appear  that  the  sheriff  knew  of  the  latter  writ 
nor  that  the  deputy  knew  of  the  former.^^^  If  a  jailer  suffer 
a  prisoner  to  escape  without  the  sheriff's  knowledge  and  the 
sheriff  be  thereby  made  responsible  the  jailer  is  liable  to  him 
in  an  action  on  the  case,  nor  will  it  relieve  the  jailer  from  liability 
that  he  took  advice  and  acted  with  good  faith  in  the  matter.''"' 
In  an  action  against  the  sheriff  for  an  escape  he  cannot  take  ad- 
vantage of  the  fact  that  the  ca.  sa.  had  been  issued  after  a  year 
and  a  day  without  a  scire  facias.'**  But  the  plaintiff's  attorney 
has  full  power  to  discharge  the  defendant  from  imprisonment 
and  the  sheriff  is  bound  to  receive  and  obey  his  instructions; 
the  sheriff  may,  therefore,  rely  upon  the  fact  that  the  attorney 
of  the  plaintiff  ordered  the  defendant's  discharge,  but  this  fact 
must  be  clearly  proved  and  if  it  appear  that  the  order  was  given 
after  the  escape  it  will  not  relieve  the  sheriff.'^*  So,  if  the  plain- 
tiff, his  assignee,  trustee  or  agent  direct  the  sheriff  to  execute  the 
writ  in  a  particular  way  and  the  sheriff  obey,  as  he  is  bound  to  do, 
he  will  be  relieved  from  all  responsibility  in  case  of  loss  or  escape 
and  the  former  must  take  the  consequences.'^"  If  the  action  be 
brought  in  debt  the  jury  must  find  the  whole  debt  and  costs 
the  plaintiff  being  entitled  to  recover  them  in  the  same  manner 
as  he  could  have  done  against  the  debtor;  for  the  insolvency  of 
the  debtor  cannot  be  given  in  evidence  as  it  could  if  the  escape 
had  been  on  mesne  process.'"  But  if  it  be  brought  in  case 
they  may  find  such  damages  as  they  think  proper.'" 

385.    Return. 

The  common  returns  to  a  ca.  sa.  are  "C.  C.  &  C,"  that  is 

566  Wheeler  v.  Hambright,  9  S.  &  R.  390-    And  see  Wemple  v.  Glavin, 
5  Abb.  N.  C.  360. 

567  Duncan  v.  Klinefelter,  5  W.  141. 

568  Shirley  v.  Wright,  i  Salk.  273.    And  see  Patton  v.  Freeman,  Coxa 
113;  Jones  V.  Cook,  i  Cow.  309;  Hinman  v.  Brees,  13  Johns.  529. 

569  Scott  V.  Sailer,  S  W.  235. 

570  Dowdel  V.  Hamm,  2  W.  61,  63. 

571  Wolverton  v.  Commonwealth,  7  S.  &  R.  273;  Smith  v.  Common- 
wealth, 59  Pa.  320. 

572  Duncan   v.   Klinefelter,   S   W.   141;   Patterson   v.   Westervelt,    17 
Wend.  543.    And  see  Catherwood  v.  Fitler,  i  Clark  314. 
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cepi  corpus  et  committitur,  when  the  defendant  is  arrested  and 
committed  to  jail;  and  "N.  E.  I.,"  that  is  non  est  inventus,  when 
the  defendant  cannot  be  found  in  the  bailiwick.  Special  returns 
vary  according  to  circumstances :  when  the  debtor  has  given  bond 
for  his  appearance  under  the  insolvent  laws  the  sheriff  adds  to 
his  return  after  stating  the  arrest  that  the  defendant  was  dis- 
charged by  order  of  the  court  or  of  the  judge  who  subscribed 
the  discharge,  after  which  a  fi.  fa.  would  be  irregular  though 
issued  before  final  discharge  by  the  insolvent  court.'''  If  the 
sheriff  cannot  serve  the  writ  on  account  of  some  privilege  en- 
joyed by  the  defendant  he  makes  a  special  return  to  that  effect; 
the  sheriff  may  be  compelled  by  attachment  to  return  the 
writ.°'*  The  truth  of  the  return  may  be  contested  in  an  action 
for  a  false  return;'''"  the  sheriff  will  be  permitted  to  amend  his 
return  upon  application  being  made  in  reasonable  time  and  show- 
ing clearly  that  the  return  was  made  under  a  mistake  of  fact 
which  from  its  nature  might  not  be  within  his  knowledge;  as, 
where  he  arrested  a  man  of  the  same  name  as  the  real  defendant 
and  returned  the  arrest  of  the  latter;  but  not,  when  the  applica- 
tion to  amend  is  delayed,  until  after  suit  has  been  brought  against 
him  for  an  escape  and  issue  joined."'*  He  is  not  bound  to  par- 
ticularize in  his  return  the  day  of  the  arrest  and  if  he  do  so 
the  party  is  not  bound  by  it.°"  The  production  of  the  defendant's 
body  after  a  return  of  cepi  corpus  may  be  enforced  by  attach- 
ment, to.  obtain  which  application  must  be  made  during  the 
sheriff's  term  of  office  or  within  two  years  after  its  termina- 
tion."'8 

On  the  return  of  non  est  inventus  the  plaintiff  may  sue  out 
an  alias  capias  into  the  same  or  a  testatum  capias  into  a  different 
county.  The  testatum  ca.  sa.  is  regulated  by  the  act  of  1836"' 
which  directs  that  if  the  defendant  has  no  real  or  personal  estate 
within  the  commonwealth  and  he  cannot  be  found  in  the  county 
it  may  be  lawful  for  the  plaintiff  upon  affidavit  of  the  fact  to 

573  Davis  v.  Sommer,  I  Miles  397. 

574  Act  16  June,  1836,  §28,  P.  L.  794>  i  Purd.  §6,  p.  737. 

575  I  Arch.  Pr.  278. 

576  Scott  V.  Seller,  S  W.  235.  And  see  §97,  as  to  the  effect  of  the 
return. 

577  Dolan  V.  Briggs,  4  Binn.  500. 

578  Act  16  June,  1836,  §28,  P.  L.  794,  i  Purd.  §6,  p.  737. 

579  Act  16  June,  1836,  §81,  P.  I,.  775,  2  Purd.  §142,  p.  1577. 
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the  best  of  his  knowledge  and  belief  to  have  upon  his  own  sug- 
gestion and  without  any  previous  writ,  a  writ  of  testatum  ca. 
sa.  or  several  such  writs  at  the  same  time  into  any  other  county 
or  counties  which  writs  ,shall  be  made  returnable  to  the  court 
from  which  they  issue;  provided,  that  the  plaintiff  shall  not 
be  allowed  the  costs  of  more  than  one  writ  unless  the  court  be 
satisfied  that  the  plaintiff  had  sufficient  cause  for  issuing  more. 
The  sheriff  refusing  or  neglecting  to  execute  and  return  a  testa- 
tum ca.  sa.  directed  to  him  may  be  amerced  in  the  court  where 
he  ought  to  return  it,  and  will  also  be  liable  to  the  action  of  the 
party  aggrieved.'*"  The  court  of  the  county  to  which  a  testatum 
writ  of  fi.  fa.  is  directed  has  no  control  over  it;  the  process  is 
under  the  control  of  the  court  whence  it  issues  for  every  purpose 
whatever.^*^  But  the  rule  is  different  on  a  testatum  ca.  sa;  the 
sheriff  arresting  the  defendant  must  commit  him  to  the  jail 
of  his  own  county,  not  that  of  the  county  whence  the  writ  issued, 
and  if  he  take  him  to  the  later  county  it  seems  he  will  be  charge- 
able with  an  escape;  and  the  debtor  should  make  his  application 
for  a  discharge  under  the  insolvent  laws  to  a  judge  or  the  pro- 
thonotary  of  the  common  pleas  of  the  county  in  which  he  was 
arrested,  and  his  bond  should  be  conditioned  for  his  appearance 
at  the  next  term  of  the  court  of  that  county.'^^ 

386.    Payment. 

Upon  being  arrested  the  defendant  has  three  alternatives: 
either  to  satisfy  the  plaintiff's  claim,  to  give  bond  for  his  ap- 
pearance at  the  next  insolvents'  court,  or  else  to  continue  in 
close  custody.  So  strict  was  the  law  on  the  subject  of  the 
sheriff's  duty  as  to  the  custody  of  the  defendant's  body  that  it 
was  long  before  it  was  settled  that  payment  to  the  sheriff  on 
a  ca.  sa.  was  a  good  payment. '^^    Upon  receiving  the  money  the 

580  Ibid. 

581  Commonwealth  v.  Smith,  4  Phila.  419. 

582  Avery  v.  Seeley,  3  W.  &  S.  494' 

583  Sharpe  v.  Speckenagle,  3  S.  &  R.  467.  At  common  law  it  is  no 
part  of  the  sheriff's  duty  to  receive  payment  of  the  amount  for  which  a 
debtor  is  in  his  custody  on  a  ca.  sa.,  and  therefore  he  is  not  liable  if  his 
bailiff  receive  the  amount  of  such  debt  and  omit  to  pay  it  over.  Wood  v. 
Finnis,  7  Exch.  363;  United  States  v.  Moore,  2  Brock.  318;  Waite  v. 
Delesdernier,  15  Maine  144.  But  the  plaintiff  can  attain  the  same  end  by 
an  action  of  debt  against  the  sheriff  for  a  permissive  escape  on  final  pro- 
cess. 
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sheriiif  is  bound  to  pay  it  over  to  the  real  and  not  to  the  nominal 
plaintiff  when  the  writ  waa  endorsed  to  the  use  of  the  former; 
if  he  do  not  he  is  liable  to  an  attachment.^**  The  sheriff  cannot 
release  the  defendant  from  the  execution  on  his  giving  security 
for  the  payment  of  the  debt — such  security  is  void;''°  nor  upon 
his  giving  his  negotiable  note  for  the  amount  of  the  debt;  in 
such  case  the  defendant  remains  liable  though  the  officer  gave  him 
a  receipt  in  full  and  returned  the  execution  satisfied.^*"  The 
officer  cannot  apply  this  writ  in  his  hands  to  the  satisfaction  of  his 
own  debt  thereby  substituting  himself  for  the  defendant;  there- 
fore, where  the  coroner  having  a  ca.  sa.  against  the  sheriff  to 
whom  he  was  indebted  gave  him  a  receipt  in  full  and  engaged  to 
settle  the  amount  with  the  plaintiff,  but  failed  to  do  so,  this  did 
not  discharge  the  execution,  actual  payment  alone  being  compe- 
tent to  produce  that  effect.^*'  So,  two  officers  cannot  set  off 
executions  in  their  hands  against  each  other  as  such  arrange- 
ment would  substitute  the  officer  for  the  defendant,  and  if  one 
of  them  were  insolvent  and  the  other  not  the  set  off  would 
effect  an  injurious  change  of  liability;'**  to  avoid  this  and  other 
mischiefs  the  law  will  not  endure  the  mingling  of  private  trans- 
actions with  official  duties.  The  sheriff's  commission  on  receiv- 
ing and  paying  over  money  to  the  creditor  under  this  process 
is  the  same  as  that  allowed  under  other  executions  and  subject 
to  the  same  restrictions.^*' 

387.    Discharge  from  custody. 

If  the  plaintiff  direct  or  assent  to  the  discharge  of  the  de- 
fendant from  arrest  in  execution  though  it  be  on  terms  which  are 
not  subsequently  fulfilled,  as  upon  giving  fresh  security  which 
afterwards  becomes  ineffectual,  the  debt  is  extinguished,''"  and 
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585  Dowdel  V.  Hamm,  2  W.  63 ;  Wheeler  v.  Bailey,  13  Johns.  366. 
But  an  obligation  given  to  the  plaintiff  in  the  ca.  sa.  for  the  defendant's 
appearance  on  a  day  certain  to  answer  the  claim,  or  in  default,  to  pay 
the  debt  and  costs  is  not  within  the  statute  23  Hen.  VI.  c.  9.  Koons  v. 
Seward,  8  W.  388. 
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590  Sharpe  v.  Spreckenagle,  3  S.  &  R.  464;  Heisse  v.  Markland,  2  R. 
274;  Jordan  v.  Mintzer,  3  Clark  457.  A  discharge  from  custody  on  the 
receipt  of  a  sum  in  cash  and  the  defendant's  notes  for  the  balance  re- 
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the  plaintiff  cannot  resort  to  the  judgment  again  nor  charge  the 
defendant's  person  in  execution,  though  he  was  discharged  upon 
an  express  agreement  that  he  should  be  liable  to  be  retaken  in 
case  of  noncompliance  with  the  terms.®^^  The  discharge  of  the 
defendant  by  the  plaintiff  extinguishes  the  judgment  and  all 
remedy  on  any  promise  except  that  which  formed  the  immediate 
consideration  of  the  discharge;  a  subsequent  promise  is  nudum 
pactum  ;°^^  but  the  lien  of  the  judgment  is  not  discharged  by  an 
agreement  to  release  the  defendant  from  arrest  in  execution 
on  payment  of  costs  and  jail  fees  without  prejudice  to  his  future 
liability  for  the  judgment.'^^  If,  therefore,  the  plaintiff  discharge 
one  of  several  defendants  in  custody  under  a  joint  capias  he 
cannot  retake  him  nor  take  any  of  the  crthers;^'*  but  where  the 
actions  against  two  joint  debtors  were  separate  and  they  were 
both  arrested,  one  for  the  debt  and  the  other  for  the  costs,  it  was 
held  that  the  plaintiff  by  discharging  the  defendant  in  execution 
for  the  costs  only  did  not  discharge  the  other  and  it  was  not  a 
satisfaction  of  the  debt  for  which  the  latter  was  imprisoned.^'^ 
But  in  qui  tam  actions  the  plaintiff  having  no  right  to  discharge 
the  judgment  nor  compound  with  the  defendant  without  leave  of 
the  court  or  payment  of  the  judgment,  the  defendant's  discharge 
so  far  as  relates  to  the  moiety  of  the  penalty  belonging  to  the 
commonwealth,  is  void  and  cannot  excuse  an  escape.^''  So, 
where  a  single  judge  discharges  a  defendant  from  execution 
upon  a  habeas  corpus  without  notice  to  the  plaintiff  the  pro- 
ceeding is  void  and  the  defendant  may  be  retaken  in  execution  f" 
and  the  supreme  court  cannot  discharge  from  a  ca.  sa.  issued  out 
of  the  common  pleas.°°* 

leases  the  judgment;  the  plaintiff  can  only  look  to  the  notes.  McCauIey 
V.  Kelley,  2  W.  N.  C.  30.  So,  an  arrest  on  a  ca.  sa  and  discharge  of  the 
defendant  by  order  of  the  plaintiff  operates  as  a  satisfaction  of  the  judg- 
ment and  discharges  a  guarantor.     Bamford  v.  Keefer,  68  Pa.  389. 

591  Yates  v.  Van  Rensselaer,  S  Johns.  364.    See  Magniac  v.  Thompson, 
IS  How.  281. 
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A  defendant  who  is  in  custody  under  a  capias  will  not  be 
discharged  on  habeas  corpus  though  the  action  was  assumpsit.^" 
Relief  should  be  sought  in  the  court  from  which  the  writ 
issued.""* 

388.  Death  of  defendant. 

At  common  law  if  the  defendant  died  in  jail  the  plaintiff  had 
no  further  remedy  ;°''^  but  by  statute  21  Jac.  I.,  c.  24,""'  if  the 
defendant  die  whilst  charged  in  execution  under  this  writ  the 
plaintiff  may  afterwards  sue  out  a  new  execution  against  his 
lands,  goods  or  chattels.^""  And  now  by  the  act  of  1836°°*  if  the 
defendant  die  in  prison  the  judgment  will  not  be  deemed  satis- 
fied but  the  plaintiff  may  proceed  as  if  the  ca.  sa.  had  not  issued, 
saving,  nevertheless,  all  rights  and  interests  which  may  have 
accrued  to  others  between  the  issuing  of  the  writ  and  the  death 
of  the  defendant. 

389.  Discharge  under  insolvent  laws. 

The  defendant  formerly  could  apply  for  a  discharge  by  virtue 
of  statutes  enacted  for  his  benefit.  Of  these  an  act  was  passed 
in  1836,°°'  and  another  in  1901,°°°  which  was  amended  in  iQii.'"' 
These  acts  have  been  to  a  large  extent  inoperative  or  suspended 
since  the  enactment  of  the  federal  bankruptcy  law  in  1898.°°' 
This  act  however  does  not  apply  to  debtors  against  whom 
claims  in  the  aggregate  do  not  exceed  one  thousand  dollars,'"" 
nor  to  farmers  who  may  be  adjudicated  voluntary  but  not  in- 
voluntary bankrupts.'^"  Sub-division  (b)  of  the  fourth  section 
of  the  third  chapter  enacts  that  "any  natural  person,  except  a 

599  Commonwealth  v.  demons,  S  Dist.  670. 

600  Ibid. 

601  Foster  v.  Jackson,  Hob.  52. 

602  Rob.  Dig.  246. 

603  Sharpe  v.  Spreckenagle,  3  S.  &  R.  465. 

604  Act  16  June,  1836,  §31,  P.  L-  766,  2  Purd.  §28,  p.  1521. 
60s  June  16,  P.  L.  731,  2  Purd.  §§37-77,  P-  1906. 

606  June  4,  P.  L.  406,  2  Purd.  §§88-135,  p.  1921. 

607  June  9,  P.  L.  728,  Purd.  Supp.  §§i-6,  p.  311. 

608  Potts  V.  Smith  Mfg.  Co.,  25  Super.  Ct.  206;  Randolph  v.  Scruggs, 
190  N.  S.  533;  Ivouisville  Traction  Co.  v.  Comingor,  184  U.  S.  18;  5 
Vale  12952. 

609  Blain's  Case,  16  York  167;  Eck's  Insolvency,  10  Kulp  560;  Rees 
V.  Boggs,  II  Dist.  188;  Norristown  Trust  &  Safe  Dep.  Co.  v.  Larzelere, 
29  C.  C.  12. 

610  Climax  Road  Machine  Co.  v.  Sheesley,  13  Dist.  649. 
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wage  earner  or  a  person  engaged  chiefly  in  farming  or  the  tillage 
of  the  soil,  any  incorporated  company,  and  any  corporation 
engaged  principally  in  manufacturing,  trading,  printing,  publish- 
ing or  mercantile  pursuits,  owing  debts  to  the  amount  of  $1,000 
or  over  may  be  adjudged  an  involuntary  bankrupt  upon  default 
or  impartial  trial,  and  shall  be  subject  to  the  provisions  and  en- 
titled to  the  benefits  of  this  act."  As  the  act  of  1901  is  suspended 
by  the  federal  law  other  acts  prior  thereto  and  not  contravening 
it  relating  to  the  distribution  of  estates  have  been  revived."^^ 
The  federal  act  however  is  so  broad  in  its  scope  and  operation 
as  to  leave  but  little  ground  to  be  occupied  by  state  legislation. 
Yet  the  power  of  the  state  courts  of  equity  to  appoint  receivers 
is  unimpaired  by  the  federal  bankruptcy  law,  as  the  power  exer- 
cised by  them  is  on  "a  much  broader  basis  and  for  essentially 
different  purposes."*^^ 

390.    Discharge  under  bread  act. 

By  the  19th  section  of  the  act  26th  March,  1814,''^^  commonly 
called  the  bread  act,  the  courts  of  common  pleas  are  authorized 
to  fix  a  daily  allowance  for  such  defendants  in  the  county  prison 
as  have  not  property  sufficient  to  support  themselves,  and  the 
plaintiff,  his  agent  or  attorney  upon  notice  from  the  jailer  must 
cause  the  said  allowance  to  be  paid  at  the  prison  on  every 
Monday  morning  while  the  debtor  continues  in  custody ;  on  fail- 
ure whereof  for  three  days  the  debtor  may  apply  to  the  common 
pleas  or  to  a  judge  thereof  if  the  court  be  not  in  session,  who, 
if  it  be  found  on  inquiry  that  the  debtor  is  unable  to  support  him- 
self and  that  payment  of  his  allowance  has  not  been  made,  is  re- 
quired forthwith  to  discharge  the  debtor  from  imprisonment 
and  he  cannot  be  again  imprisoned  for  the  same  debt.  And  now 
the  prothonotary  of  the  common  pleas  may  discharge  the  de- 
fendant in  such  case.*^*  One  imprisoned  for  damages  in  tort 
is  not  within  the  act.*^^  Such  discharge  cannot  be  impeached 
collaterally  by  proof  that  at  the  time  of  his  discharge  the  de- 

611  Keener's  Estate,  20  Dist.  927. 

612  Nuttall  &  Co.  V.  Duryea  Power  Co.,  17  Dist.  1070. 

613  6  Sm.  L.  201,  2  Purd.  §33,  p.  1907.  For  the  amount  of  daily  al- 
lowance in  different  counties  see  2  Purd.  1907,  note   (1). 

614  Act  30  March,  1833,  P.  L.  107,  2  Purd.  §34,  p.  1908. 

615  Commonwealth  v.  Sheriff,  6  Pa.  445.  This  decision,  in  connection 
with  the  act  to  abolish  imprisonment  for  debt,  has  practically  narrowed 
the  application  of  the  bread  act  to  but  a  very  limited  number  of  cases. 
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f  endant  was  in  possession  of  a  sufficient  sum  of  money  to  pay  the 
debt.®^°  A  discharge  under  the  bread  act  merely  prevents  an- 
other arrest  of  the  defendant  for  the  same  debt,  while  a  discharge 
under  the  insolvent  laws  secures  the  person  of  the  debtor  from 
arrest  under  any  other  process  upon  a  claim  accruing  prior  to 
such  discharge.^^' 

391.    Imprisonment. 

The  defendant  may  if  he  choose  adopt  the  third  of  the  alter- 
natives above  mentioned  and  remain  in  prison.  In  all  cases  of 
imprisonment  for  debt  the  debtor  is  protected  by  legislation 
from  oppression  or  extortion  on  the  part  of  sheriffs,  under 
sheriffs  and  jailers.^^^  And  the  plaintiff  is  liable  for  the  debtor's 
boarding  and  jailer's  fees  from  the  time  of  the  commitment  if 
such  debtor  make  affidavit  that  he  is  unable  to  support  himself, 
which  may  be  recovered  by  the  sheriff  or  jailer  in  the  manner 
in  which  debts  of  like  amount  are  recoverable  by  law."^"  Where 
the  body  of  the  defendant  has  been  taken  in  execution  this, 
during  the  confinement,  amounts  to  a  discharge  of  the  debt,''^" 
and  the  plaintiff  can  never  have  against  him,  whilst  in  jail,  any 
other  execution.  The  plaintiff  by  arresting  the  defendant  relin- 
quishes his  lien  on  the  defendant's  lands,  and  if  they  be  sold 
under  other  executions  and  afterwards  the  defendant  is  dis- 
charged under  the  insolvent  laws  the  plaintiff  cannot  resort 
to  the  land  nor  has  he  a  claim  to  any  part  of  the  purchase 
money.^^^ 

But  the  arrest  on  a  ca.  sa.  is  in  itself  no  satisfaction  of  the 

616  McKinney  v.  Crawford,  8  S.  &  R.  3Si- 

617  Act  16  June,  1836,  §15,  2  Purd.  §51,  p.  1912.  An  exception,  how- 
ever, is  made  where  the  defendant  is  not  a  resident  of  the  county  in  which 
he  is  imprisoned,  in  which  case  he  is  only  protected  from  another  arrest 
at  the  suit  of  the  same  plaintiff.  Ibid.,  §32,  2  Purd.  §68,  p.  1916.  A  dis- 
charge under  the  State  insolvent  law  does  not  entitle  a  defendant  in 
execution  at  the  suit  of  the  United  States  to  be  discharged  from  such 
arrest  by  virtue  of  the  act  of  congress  in  reference  to  imprisonment  for 

"debt  (Rev.  Stat.  §990).    United  States  v.  Hewes,  Crabbe  307. 

618  Act  14  February,  1729-30,  §§14,  15,  18,  19,  i  Sm.  L,.  186,  2  Purd. 

§§29-33.  P-  1906. 

619  Act  16  July,  1842,  §11,  P.  L.  395,  2  Purd.  §35,  p.  1908. 

620  Sharpe  v.  Spreckenagle,  3  S.  &  R.  465-6;  Griswold  v.  Hill,  2 
Paine  492. 

621  Freeman  v.  Ruston,  4  Dall.  217;  Spencer  v.  Benedict,  13  Johns 

533- 
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debt,*^^  for  if  two  persons  be  bound  in  an  obligation  jointly  and 
severally  and  sued  severally  each  may  be  taken  in  execution 
or  Grie  may  be  taken  under  a  ca.  sa.  and  the  property  of  the  other 
may  be  levied  on  by  a  fi.  fa.  which  could  not  be  if  the  debt  were 
satisfied  by  taking  one  in  execution;  for  there  can  be  but  one 
satisfaction  for  one  debt  although  one  hundred  persons  are  bound 
for  it;  but  if  one  make  actual  satisfaction  by  payment  of  the 
money  all  the  rest  are  discharged.^^^  There  is  a  difference, 
therefore,  between  actual  satisfaction  and  that  kind  o-f  legal 
satisfaction  which  arises  from  an  arrest  under  a  ca.  sa.  And  a 
discharge  under  the  insolvent  laws,  being  the  act  of  the  law, 
does  not  discharge  the  debtor  from  the  debt  but  only  from  the 
imprisonment;*^*  nor  does  it  discharge  his  surety  for  stay  of 
execution  ;°^°  nor  does  such  discharge  of  one  of  many  debtors 
taken  under  a  joint  capias  affect  the  others.®^*  But  if  the  plaintiff 
consented  to  the  discharge  the  debt  itself  is  gonef"  and  after 
having  discharge  one  of  the  defendants  who  had  been  taken 
under  a  joint  capias  he  cannot  afterwards  retake  such  defendant 
nor  take  any  of  the  others."^* 

XV.    Of  Certain  Peculiar  Kinds  of  Execution. 
392.    Testatum  fieri  facias.  (1) 

At  common  law  when  the  defendant  had  no  goods  in  the  bail- 
iwick and  the  sheriff  returned  nulla  bona  to  the  fieri  facias 
the  plaintiff  might  have  had  a  testatum  fieri  facias  into  a 
different  county  suggesting  that  the  defendant  had  goods  there, 
and  a  testatum  fieri  facias  might  be  either  for  the  whole  or, 
on  the  return  of  a  partial  levy,  for  the  residue.^^®    The  prelimi- 

1    4  Vale  9465. 

622  Sharpe  v.  Spreckenigle,  3  S.  &  R.  464^ 

623  See  Watson  v.  Summers,  i  Cr.  C.  C.  200;  Ransom  v.  Keyes,  9 
Cow.  128. 

624  Sharpe  v.  Spreckenagle,  3  S.  &  R.  464- 
62s    Ibid. 

626  2  Bac.  Abr.  719;  Bingham  on  Executions  266. 

627  Sharpe  v.  Spreckenagle,  3  S.  &  R.  464' 

628  Clark  V.  Clement,  6  T.  R.  525-6- 

629  Tidd  1022;  see  charge  of  the  court,  Wilson  v.  Arnold,  172  Pa. 
264,  265.  A  testatum  may  issue  to  the  county  to  which  the  judgment  has 
been  transferred  to  create  a  lien.  Fitch  v.  Early,  2  W.  N.  C.  587.  And 
it  is  the  proper  process  where  a  county  has  been  divided  without  any 
reservation  of  jurisdiction  and  lands  upon  which  the  judgment  is  a  lien 
fall  within  the  new  county.    King  v.  Cartee,  i  Pa.  147. 

62 
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nary  fi.  fa.  is  very  much  a  matter  of  form ;  hence  it  is  not  error 
that  a  fi.  fa.  issued  in  order  to  found  a  testatum  was  returned 
"N.  E.  I."  instead  of  nulla  bona."^"  The  prothonotary,  when 
directed  to  issue  such  a  writ,  should  inspect  the  record  of  the 
plaintiff's  judgment  and  assure  himself  that  the  writ  conforms 
thereto  in  every  particular.  If  he  neglects  this  obvious  duty 
and  any  part  of  the  claim  is  thereby  lost,  he  is  liable  to  the 
extent  of  the  plaintiff's  loss.'^^  And  where  judgment  was  en- 
tered on  the  14th  November  a  testatum  fi.  fa.  tested  on  the  second 
return  day  of  September  term,  returnable  on  the  last  return  day 
of  December  term  following  and  founded  on  a  fi.  fa.  not  actually 
issued  but  only  marked  on  the  docket  was  held  good."'^  But 
where  a  verdict  for  plaintiff  was  obtained  four  days  before  the 
term  and  by  consent  of  the  defendant  a  testatum  was  issued, 
tested  the  first  day  of  the  term  and  returnable  to  the  next  term, 
it  was  doubted  whether  this  would  be  valid  as  against  other  exe- 
cution creditors. °'^  Where,  in  the  supreme  court,  the  venue  was 
laid  in  one  county  it  was  held  error  to  issue  a  fi.  fa.  directly  into 
another  county  and  such  writ  was  quashed;  the  proper  course 
was  to  issue  a  fi.  fa.  into  the  county  where  the  venue  was  laid, 
have  it  returned  nulla  bona  and  then  issue  a  testatum  into  the 
other  county."'* 

With  respect  to  land  formerly  a  sheriff  could  sell  only  land 
lying  in  the  county  for  which  he  was  elected  and  commissioned. 
So  long  as  his  authority  was  thus  limited  "inconvenience  was  en- 
countered whenever  a  farm  or  tract  of  land  was  divided  by  a 
county  line.  In  such  case  proceedings  were  necessary  in  each 
county,  and  as  many  sales  had  to  be  made  as  there  were  counties 
into  which  the  tract  or  farm  extended."'^"  By  the  act  of  1836°'° 
authority  was  conferred  on  the  sheriff  to  sell  land  situated  in 
his  county  under  a  testatum  fi.  fa.  issuing  out  of  the  common 

630  McCormick  v.  Meason,  i  S.  &  R.  92. 

631  Wilson  V.  Arnold,  172  Pa.  264. 

632  Maybury  v.  Jones,  4  Yeates  21.  See  Ewing  v.  McNair,  ,2  Dall. 
269;  Fulton  V.  Irwin,  Add,  19.  It  is  irregular  to  procure  a  return  of  nulla 
bona  to  a  fi.  fa.  and  immediately  issue  a  testatum  to  the  same  return  day. 
Root  V.  Oil  Creek  &  Allegheny  River  Railroad  Co.,  31  I<.  I.  285. 

633  Cochran  v.  Cummins,  4  Yeates  136. 

634  Lesher  v.  Gehr,  i  Dall.  330. 

63s    Frick  V.  Fiscus,  164  Fa.  623,  628 
636    See  §393. 
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pleas  of  another  county.*'^  Likewise  money  made  out  of  a 
testatum  fieri  facias  may  be  paid  into  the  proper  court  of  the 
sheriff's  own  county  or  into  the  court  of  the  county  whence  the 
writ  issued.'^*  And  a  fund  produced  by  a  levy  in  a  county  to 
which  goods  have  been  removed  will  be  held  to  await  the  de- 
cision of  the  courts  of  another  county  on  the  validity  of  a 
previous  execution.*'*  And  when  land  is  sold  on  a  testatum 
execution,  and  the  sheriff  elects  to  acknowledge  the  deed  in 
the  court  of  his  own  county,  it  acquires  jurisdiction  over  the 
proceeds  of  the  sale.®*" 

FORM    OF    SUGGESTION,    AFFIDAVIT,    AND    PRECIPE    FOR    TESTATUM 

Fl.   FA. 

A  B    "^ 

I  In  the  Court  of  Common  Pleas,  of  County. 

p^'         (December  Term,  191 1.    No.     . 

A.  B.,  the  plaintiff  above  named,  suggests  that  C.  D.,  the  de- 
fendant in  the  said  judgment,  has  no  real  or  personal  estate  in 
the  county  of 

A.  B. 

(Date.) 
County  of  ,  ss: 

A.  B.,  being  duly  sworn,  says  that  the  above  suggestion  is 
true  to  the  best  of  his  knowledge  and  belief. 

Sworn  to  and  subscribed,  etc. 
Sir: 
Issue  testatum  fi.  fa.  on  the  above  judgment  to  the  county  of 
Retble.  sec.  leg. 

R.  D $500  00 

Interest  from         ... 

H.  J., 

Plaintiff's  Attorney. 
(Date.) 
To  Prothonotary  Common  Pleas. 

637  Mencke  v.  Rosenberg,  202  Pa.  131. 

638  Borlin's  Appeal,  9  W.  N.  C.  545 ;  Commonwealth  v.  Walter,  99 
Pa.  181,  183.     But  see  Meixell  v.  Meixell,  i  Leh.  127. 

639  Dickinson  v.  Paint  Go.,  22  W.  N.  C.  36. 

640  Borlin's  Appeal,  9  W.  N.  C.  545;  Commonwealth  v.  Walter,  11 
W.  N.  C.  141- 
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Form  of  testatum  fi.  fa. 
County  of  ,  jj; 

The  Commonwealth  of  Pfennsylvairia  to  the  Sheriff  of  the 
County  of  ,  greeting: 

Whereas  it  has  been  duly  proven  to  us  that  the  defendstnt 
hereinafter  named  has  no  property,  real  or  personal,  in  the 
county  of  Philadelphia ;  and  the  plaintiff  herinafter  named,  de- 
siring execution  against  the  property  of  the  said  defendant  in 
your  county: 

Now,  therefore,  we  command  you,  that  of  the  goods  and 
chattels,  lands  and  tenements  of  ,  defendant,  in  your  bail- 

iwick, you  cause  to  be  levied  as  well  the  sum  of  dollars 

and  cents,  lawful  money  of  Pennsylvania,  which  was 

adjudged  to  plaintiff  lately  in  our  Court  of  Common  Pleas,  of 
the  county  of  ,  in  a  certain  action  of  between 

the  said  plaintiff  and  the  said  defendant  as  also  the  sum  of 

and  cents,  for  the  costs  and  charges  by  the 

said  plaintiff  about  his  suit  in  that  behalf  expended,  whereof 
the  said  defendant  is  convict,  as  appears  of  record,  etc. 

And  have  you  those  moneys  before  our  judges,  at  , 

at  our  said  court,  there  to  be  held  the  first  Monday  of 
next,  to  render  to  the  said  plaintiff  for  the  judgment  debt,  dam- 
ages, and  costs  aforesaid.    And  have  you  then  there  this  writ. 

Witness  the  Honorable  ,  president  judge  of  our  said 

court,  at  ,  the  day  of  ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and 

Prothonotary. 

393.    When  it  may  issue.    Alias  and  plaries  writs. 

Now,  by  the  act  of  1836**^  a  testatum  fieri  facias  may  issue 
when  the  defendant  has  no  real  or  personal  estate  in  the  county 
where  the  judgment  was  obtained  upon  the  plaintiff's  suggestion 
of  that  fact  verified  by  affidavit,  without  any  previous  writ. 
Where,  however,  a  fi.  fa.  has  issued  and  been  returned  nulla  bona 
it  is  unnecessary  to  file  a  suggestion.**''  If  the  estate  of  the 
defendant  in  the  county  to  which  the  testatum  fi.  fa  first  issues 
be  insufficient  the  plaintiff  may,  in  like  manner,  have  an  alias 
or  pluries  writ  into  any  other  county  until  the  judgment  is  satis- 

641  June  16,  §76,  P.  L.  775,  2  Purd.  §137,  p.  1576; 

642  Boyer  v.  Kimber,  2  Miles  393;  Bowman  v.  Tag?,  6  W.  N.  C. 
219. 
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fied.**'  In  issuing  a  testatum  fieri  facias  on  a  judgment  entered 
on  a  judgment  note  containing  a  waiver  of  exemption,  the  pro- 
thonotary  should  not  neglect  to  note  in  the  writ  the  waiver. 
For  if  he  does  neglect,  and  the  defendant  claims  the  exemption, 
and  nothiqg  is  made  on  the  execution,  the  prothonotary  is  liable 
to  the  plaintiff  for  the  loss."** 

The  testatum  fi.  fa.  is  directed  to  the  sheriff  or  coroner  of  the 
county  where  the  defendant's  property  lies  and  is  returnable  to 
the  court  from  which  it  issues.**"  The  officer  immediately  on 
receiving  the  writ  must  deliver  it  to  the  prothonotary  of  the 
court  of  common  pleas  of  his  county,**"  who  must  forthwith 
enter  it  in  a  docket  to  be  provided  for  the  purpose,  and  as  of  the 
preceding  term  stating  particularly  the  amount  of  the  debt  or 
damages  and  costs  indorsed  upon  the  writ  and  redeliver  it  to  the 
ofiker  to  be  by  him  executed.**^  If  the  officer  refuse  or  neglect 
to  execute  and  return  the  writ  he  will  be  amerced  in  the  court 
to  which  it  is  returnable  and  is  liable  to  an  action  by  the  ag- 
grieved party."**  Where  the  sheriff  executed  the  writ,  indorsed 
his  return  on  it  and  placed  it  in  the  postofifice  directed  to  the 
protiionotary  of  the  court  to  which  it  was  returnable  but  it  was 
not  received  the  court  ordered  a  duplicate  writ  to  issue  nunc  pro 
tunc.®*'  The  court  of  the  county  to  which  the  writ  is  directed 
has  no  power  to  stay  the  execution ;  the  process  is  under  the  con- 
trol of  the  court  whence  it  issues  for  every  purpose."""  The 
manner  in  which  a  sheriff's  deed  is  acknowledged  in  the  case 
of  a  sale  under  a  testatum  execution  is  explained  elsewhere.""^ 

394.    How  long  lien  of  writ  continues. 

The  lien  of  the  writ  continues  for  five  years  from  the  date  of 
its  entry  in  the  docket  as  above  mentioned  upon  the  real  estate 
of  the  defendant  within  the  county,  unlesg  the  debt  or  damages 
and  costs  be  sooner  paid."'^    The  lien  of  the  testatum  execution 

643  Act  16  June,  1836,  %77,  2  Purd.  §138,  p.  i577. 

644  Wilson  V.  Arnold,  172  Pa.  264. 
64s    Ibid.,  §76,  2  Purd.  §137.  P-  iS76. 

646  Ibid.,  §78,  2  Purd.  §139.  P-  1577- 

647  Ibid.,  §79- 

648  Act  16  June,  1836,  §82,  2  Purd.  §143,  P-  iS78. 

649  Clark  V.  Field,  i  Miles  244.  A  second  fi.  fa.  cannot  issue  whilst  a 
testatum  is  outstanding  unreturned.    Gibbs  v.  Atkinson,  i  Clark  476. 

650  Commonwealth  v.  Smith,  4  Phila.  419. 

651  See  §287. 

652  Act  16  June,  1836,  §80,  2  Purd.  §141,  P-  IS77- 
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is  an  independent  one  only  because  the  lien  of  the  judgment  is 
limited  to  lands  in  the  county  where  it  was  obtained,  but  it  is 
regulated  by  a  separate  act  and  depends  on  considerations  differ- 
ent from  those  which  regulate  the  lien  of  judgments."^'  The  act 
only  applies  where  the  testatum  is  issued  for  the  purpose  of  cre- 
ating the  lien  not  where  it  is  merely  used  as  a  means  of  selling' 
the  land,  and  where  the  lien  is  not  created  by  the  testatum  it  is 
not  affected  by  the  lapse  of  five  years  from  its  entry.°°*  Since 
the  act  of  1834"°^  a  testatum  fi.  fa.  on  a  judgment  against  admin- 
istrators will  not  bind  the  decedent's  lands  in  another  county 
without  a  previous  scire  facias  against  the  widow  and  heirs."""' 
The  lien  of  the  testatum  upon  the  defendant's  goods  is  not  post- 
poned to  subsequent  executions  by  reason  of  a  judicial  order 
in  the  county  where  it  originated  staying  it  until  a  rule  taken  by 
defendant  should  be  disposed  of,  though  there  was  in  the  order 
staying  the  writ  no  stipulation  that  its  lien  should  remain."'^ 
Upon  payment  being  made  the  plaintiff  is  bound  to  enter  satis- 
faction in  the  same  manner  and  under  the  same  penalties  as 
are  required  in  the  case  of  judgments.®"*  The  lien  created  by  a 
sheriff's  levy  is  not  affected  by  the  order  of  a  court  in  opening 
a  judgment  requiring  the  defendant  to  give  bond  to  indemnify 
him  from  any  damage  sustained  by  reason  of  the  staying  the 
proceedings.""* 

395.    Execution  on  a  transferred  judgment. 

It  has  been  provided  by  statute  that  a  judgment  obtained  in 
any  court  of  common  pleas  may  be  transferred  to  any  other 
court  of  common  pleas  by  filing  therein  a  certified  copy  of  the 
whole  record.  The  mode  of  transferring  judgments  and  the 
effect  thereof  has  already  been  explained."""  The  process  of 
execution  issued  thereon  does  not  differ  in  any  respect  from  that 
in  ordinary  cases. 

653  Jameson's  Appeal,  6  Pa.  280. 

654  West's  Appeal,  S  W.  87.  This  was  decided  under  the  act  of  1823, 
which  was  almost  identical  with  that  of.  1836. 

655  Act  24  February,  1834,  §34,  P.  L.  79,  i  Purd.  §134,  p.  1113. 

656  McLaughlin  v.  McCumber,  36  Pa.  14. 

657  Batdorff  v.  Focht,  44  Pa.  IQS- 

658  Act  I  April,  1823,  8  Sm.  L.  17S,  2  Purd.  §145,  p.  1578. 

659  Reid  V.  Lindsay,  104  Pa.  156;  Batdorf  v.  Focht,  44  Pa.  195;  Bain 
V.  Lye,  68  Pa.  60. 

660  See  Chap.  26,  Part  VIIL 
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The  statutory  provision  that  execution  shall  not  issue  after 
twenty  years  from  the  maturity  of  a  judgment  until  after  a 
proper  revival,  cannot  be  evaded  by  a  transfer  of  the  judgment 
by  exemplification  to  another  county.  In  such  case  the  court 
of  the  county  to  which  the  judgment  is  transferred  will  set 
aside  the  execution,  but  will  not  strike  off  the  judgment."^^ 

396.    Execution  on  tract  lying  in  two  counties. 

When  any  part  of  lands  which  lie  in  one  or  more  adjoining 
tracts  in  different  counties  is  taken  in  execution  under  a  fieri 
facias  or  a  levari  facias  issued  out  of  any  court  in  either  county, 
the  sheriff  must  summon  an  inquest  to  ascertain  whether  the 
part  taken  in  execution  can  be  sold  separately  from  the  other 
part  lying  in  the  adjoining  county  without  prejudice  to  the  whole 
or  to  the  interest  of  the  defendant,  or  of  any  of  his  lien  creditors 
or  of  any  other  person  interested  in  the  proceeds;  and  also  to 
ascertain  how  much  and  what  part  of  the  land  in  the  adjoining 
county  ought  to  be  sold  with  that  part  taken  in  execution,  de- 
scribing it  by  metes  and  bounds."*^  The  inquest  is  not  to  ascer- 
tain whether  that  part  of  the  tract  which  lies  beyond  the  sheriff's 
bailiwick  can  be  sold  separately  from  that  within  it  without  pre- 
judice to  the  whole,  but  whether  the  part  taken  in  execution 
situate  within  the  sheriff's  bailiwick  can  be  sold  separately."*^ 
The  sheriff  must  duly  return  the  inquisition  with  the  writ,  and  if 
the  inquest  find  that  the  part  levied  on  cannot  be  sold  separately 
from  the  other  part  lying  in  the  adjoining  county,  or  a  portion 
thereof,  without  prejudice  as  aforesaid  and  the  inquisition  shall 
be  approved  by  the  court  the  plaintiff  may  have  a  vend.  exp. 
or  a  lev.  fa.,  etc.,  to  sell  the  part  levied  on  and  the  other  part  • 
described  in  the  inquisition ;  the  land  is  to  be  exposed  to  sale, 
sold  and  conveyed  as  in  other  cases  and  the  purchaser  will 
take,  hold  and  enjoy  the  same  as  if  it  were  situated  wholly  within 
the  county  in  which  the  writ  issued.""*  The  approval  of  the  in- 
quisition by  the  court  cures  prior  irregularities  and  the  vend.  exp. 
may  issue.""'  To  entitle  the  inquisition  to  the  approval  of  the 
court  they  require  that  notice  be  given  to  the  defendant  of  the 

661  Cockley  v.  Rehr,  2  Dist.  61. 

662  Act  13  June,  1840,  §12,  P.  L.  692,  2  Purd.  §133,  p.  1575. 

663  Worthington  v.  Worthington,  3  Clark  208. 

664  Act  13  June,  1840,  §12,  2  Purd.  §133,  P-  IS7S. 
66s  Hibbert  v.  Bovier,  i  Grant  266. 
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time  and  place  of  holding  fche  inquisition  and  an  affidavit  thereof 
to  be  filed;  and  if  the  defendant  demand  it  the  ijnquisition  must 
be  held  upon  the  premises.^*"  In  Philadelphia  the  rootiop  to 
approve  the  inquisition  cannot  be  made  before  the  Saturday 
succeeding  the  return  day  of  the  writ,  when,  if  jt  be  regular, 
and  no  exceptions  have  ben  filed,  it  will  be  approved.*"' 

FORM  OF  inquisition  OF  tANDS  IN  ADJOINING  COUNTIES. 

Inquisition  taken  at  the  office  of  the  sheriff  of  the  county  of 

,  on  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  nine  hundrpd  and  ,  before  ,  sheriff 

of  said  county,  by  virtue  of  the  annexed  writ  of  levari  facias,  on 
the  oaths  and  affirmations  of  ,  etc.,   (set  out  names), 

honest  and  lawful  men  of  his  bailiwick,  who,  upon  their 
oaths  and  affirnistions  aforesaid,  do  say  that  the  land  taken  in 
execution,  by  virtue  of  said  writ,  viz.  (describing  it),  being  part 
of  the  following  described  land  lying  in  the  said  county  of 

and  ,  viz.  (describing  it),  cannot  he  sold  sepa- 

rately and  apart  from  the  other  part  lying  in  the  said  county  of 
,  without  prejudice  to  the  whole  (or  as  the  case  may  be) ; 
and  the  inquest  aforesaid,  on  their  oaths  and  affirmations  afore- 
said, do  further  say  that  the  following  described  part  of  saici 
tract  of  land  lying  in  the  said  county  of  ,  viz.  (describing 

it)  (or  all  such  land  lying  in  the  said  county  of  ,  as  the 

case  may  be),  ought  to  be  sold  with  that  part  in  the  county  of 

,  taken  in  execution  as  aforesaid.  In  witness  whereof, 
as  well  the  said  sheriff  as  the  inquest  aforesaid,  have  to  this  in- 
quisition set  their  hands  and  seals  the  day  and  year  aforesaicj. 
(Here  follow  signatures  and  seals  of  sheriff  and  jury.) 

397.    Return  of  inquisition. 

Upon  the  return  of  the  inquisition  the  plaintiff  must  file  in 
the  office  of  the  prothonotary  of  such  adjoining  county  a  copy 
of  the  docket  entry  and  the  whole  proceeding  connected  with  the 
writ,  which  is  to  be  entered  on  the  records  of  his  office  and  from 
the  date  of  such  entry  the  judgment  becomes  a  lien  on  the  lands 
in  that  county,  and  copies  of  all  subsequent  procedings  must  in 
like  manner  be  filed  and  entered  in  the  office  of  such  prothono- 
tary immediately  after  the  sheriff  has  returned  a  sale  of  the 

666  Worthington  v.  Worthington,  3  Clark  208. 

667  Ibid. 
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premises ;  notice  of  the  sale  must  be  given  in  each  county  ijj  the 
manner  required  in  ordinary  cases  of  sheriffs'  sales.*"*  It  is 
not  necessary  for  the  plaintiff  to  file  the  docket  entry  and  pro- 
ceedings in  the  adjoining  county  before  suing  out  the  vend, 
exp.,  nor  will  his  omission  to  do  so  destroy  the  jurisdiction  of 
the  court,  nor  will  his  omission  to  enter  in  the  adjoining  county 
a  copy  of  the  procedings  subsequently  to  the  inquisition  vitiat€ 
the  sale  though  it  may  affect  his  lien."^* 

398.  Prior  liens. 

If  there  be  liens  against  that  part  of  the  land  lying  in  the 
adjoining  county  existing  previously  to  filing  and  entering 
the  procedings  the  court  after  the  return  of  the  sale  is  to 
ascertain  and  determine  in  such  manner  as  they  may  think 
proper  vi^hat  proportion  of  the  proceeds  is  to  be  applied  in  s^is- 
faction  of  such  prior  liens. "^^  In  case  one  or  more  liens  be 
claimed  to  exist  against  such  real  estate  the  court  of  common 
pleas  of  the  county  in  which  the  first  sale  is  made  or^  in  case 
a  special  court  shall  be  necessary,  then  the  president  judge  of 
any  district  adjoining  the  same  has  jurisdiction  to  decree  dis- 
tribution of  the  whole  of  the  funds  so  raised  by  such  sales; 
provided,  that  in  case  of  a  special  court  the  judge  holding  the 
same  before  making  a  final  decree  of  distribution  shall  try 
all  the  necessary  issues  of  fact  in  the  proper  county  where  such 
issues  may  be  formed.^" 

399.  Execution  on  restricted  judgment. 

A  general  judgment  binds  the  whole  of  the  defendant's  lands 
within  the  jurisdiction,  though  it  may  be  restricted  to  particular 
lands  by  agreement  of  parties  and  such  agreements  will  be 
enforced  by  the  courts  by  staying  or  setting  aside  executions 
issued  or  levied  in  contravention  of  them.  But  a  stipulation  of 
this  kind  in  a  bond  and  warrant  of  attorney  though  it  restricts 
the  lien  of  the  judgment  does  not  exempt  the  other  real  and 
personal  property  of  the  defendant  from  liability  for  the  debt; 
the  lien  is  but  an  incident  to  the  judgment  and  a  restriction  of  it 
to  certain  designated  lands  does  not  affect  the  judgnient  as  a 

668  Act  13  June,  1840,  §12,  2  Purd,  §133,  p.  iS7S- 

669  Elliott  V.  McGowan,  22  Pa.  198. 

670  Act  13  June,  1840,  §12,  2  Purd.  §133,  p.  1575- 

671  Act  13  April,  1843,  §9,  P.  L.  23s,  2  Purd.  §136,  p.  IS76. 
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personal  security."'^  And  an  unconditional  revival  of  a  re- 
stricted judgment  during  the  defendant's  lifetime  makes  it 
general;*'^  but  a  revival  against  his  administrators  will  not  have 
this  effect,  yet  as  a  debt  of  the  decedent  it  is  a  lien  upon  his 
lands.®'*  There  are  however  judgments  which  from  their  na- 
ture, only  affect  particular  lands  of  the  defendant;  such  are 
judgments  in  real  actions,  generally  speaking,  and  in  scire  facias 
upon  mechanics'  liens,  municipal  claims  and  mortgages,  but 
a  judgment  on  the  bond  acompanying  a  mortgage  is  general 
and  execution  is  not  restricted  to  the  mortgaged  premises.*'" 
The  executions  in  real  actions  and  the  proceedings  in  several 
species  of  scire  facias  down  to  the  entry  of  judgment  will  be 
treated  in  detail  under  their  appropriate  heads  in  another  volume. 
We  have  here  only  to  explain  the  practice  in  executions  upon 
judgments  obtained  in  the  writs  of  scire  facias  just  mentioned. 

400.    Levari  facias,  (m) 

The  writ  employed  in  such  cases  is  the  levari  facias  which, 
in  the  case  of  mortgages,  has  been  used  since  the  act  of  1705;°'° 
in  mechanics'  claims  is  authorized  by  the  mechanics'  lien  law,"" 
and  in  municipal  claims  in  cities*'*  and  boroughs. *'"  This  is  a 
common  law  writ  and  issued  in  England  at  the  suit  of  a  pri- 
vate person  against  the  goods  and  chattels  and  profits  of 
the  lands  of  the  defendant  but  not  against  the  lands  them- 

m  6  Vale  17186. 

672  Stanton  v.  White,  32  Pa.  358.    See  Chap.  26,  §14. 

673  Dean's  Appeal,  35  Pa.  405. 

674  McMurray  v.  Hopper,  43  Pa.  471. 

67s    Morris  v.  McConaughy,  i  Yeates  9,  12. 

676  I  Sm.  L.  59,  I  Purd.  §208,  p.  1194. 

677  June  4,  1901,  §44,  P.  JL.  448,  3  Purd.  §59,  P-  2501. 

678  Acts  June  4,  1901,  §28,  P.  L.  373.  3  Purd.  §51,  p.  2646;  May  16, 
1891,  §5,  P.  L.  70,  3  Purd.  §81,  p.  2673;  March  11,  1846,  §5,  P.  L.  US. 
3  Purd.  §96,  p.  2679;  April  27,  1909,  P.  L.  I95.  S  Purd.  §6,  p.  5685. 

679  Acts  March  31,  1897,  §5,  P.  L.  14.  3  Purd.  §135,  p.  2693;  May  3, 
1909,  P.  L.  384.  5  Purd.  §20,  p.  5689. 

676  I  Sm.  L.  59,  I  Purd.  §208,  p.  1 194. 

677  June  4,  1901,  P.  L.  431.  3  Purd.,  2466. 

678  Act  May  11,  1846,  P.  L.  115,  4  Purd.  §96,  p.  2679. 

679  Act  April  2,  i860,  P.  L.  5^.  i  Purd.  §331,  p.  534;  Act  April  15, 
1834,  P.  h-  538,  I  Purd.  §§22,  23,  p.  835. 
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selves,**"  though  the  writ  says  de  terris  et  catallis."^^  At  the  suit 
of  the  king  the  levari  facias  was  employed  where  the  land  was 
the  debtor,  though  even  in  such  case  the  debt  was  levied  of  the 
profits  tinly.'**^  Here  the  writ  is  employed  in  the  latter  case 
where  the  land  is  the  debtor,  but  under  our  statutes  authorizing 
the  sale  of  lands  in  execution  its  power  is  enlarged  and  it  is 
used  to  sell  the  lands  absolutely.  It  differs  from  the  fieri  facias 
against  real  estate  in  the  following  particulars:  i.  It  is  used 
only  where  the  land  is  the  debtor  and  the  proceeding  is  in  rem. 
2.  No  inquisition  or  condemnation  is  necessary  but  the  land  may 
be  sold  immediately."*'  3.  The  exemption  of  $300  in  favor  of 
defendants  does  not  apply  as  against  plaintiffs  in  levari  facias 
though  such  claim  may  be  enforced  against  the  fund  in  prefer- 
ence to  liens  of  judgments  and  other  executions."*^ 

PRECIPE  FOR   LEVARI   FACIAS. 

A.  B.    ^ 

V.        |vC.  p.,  Term,  1912.    No.     . 

G.  H.    J 
To  the  Prothonotary  of  the  Court  of  Common  Pleas  of 
County. 
Sir:     Issue  levari  facias,  returnable  sec.  leg. 

Real  Debt,  $ 

(Amount  of  your  judgment.) 
Interest  from 
(Do  not  calculate  the  interest.) 

I.  K., 
Plaintiff's  Attorney. 
(Date.) 

FORM   OF  LEVARI   FACIAS. 

County  of  ,  ss: 

680  Com.  Dig.  "Execution,"  C.  i,  2,  3. 

681  Ibid.     Plowd.  44in. 

682  See  Tidd  1042-3. 

683  The  Act  of  II  June,  1879,  2  Purd.  §64,  p.  IS47>  provides  that  an 
inquisition  shall  be  held  whenever  any  real  estate  shall  be  taken  in  exe- 
cution under  existing  laws  of  the  Commonwealth. 

684  See  §50.  The  ground  seems  to  be  that  the  land  has  been  expressly 
made  responsible  for  the  debt  by  the  defendant's  own  act  in  the  case  of 
a  mortgage  by  legislative  enactment  in  the  cases  of  mechanics'  liens  and 
municipal  claims  and  its  owner  cannot  be  allowed  to  set  up  a  claim,  though 
legal  in  itself,  which  would  detract  from  the  value  of  such  security. 
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Th<e   Comonwealth  of   Pennsylvania  to  the   Sheriff  of  the 
County  of  ,  greeting: 

We  command  you,  that,  without  any  other  writ  from  us,  of 
the  lands  and  tenements  which  were  of  ,  to  wit : 

(here  is  inserted  the  description  of  the  property  copied  from  the 
mortgage). 

Together  with  the  hereditaments  and  appurtenances  in  your 
bailiwick,  you  cause  to  be  levied  as  well  a  certain  debt  of 
dollars  and  cents,  lawful  money  of  the  United  States  of 

America,,  with  the  lawful  interest  thereof,  from  the 
day  of  ,  A.  D.  ,  as  also  dollars  and 

cents,  like  money,  for  costs ;  which  said  debt  with  inter- 
est and  costs  aforesaid,  plaintiff  lately,  in  our  Court 
of  Common  Pleas  of  the  County  of  .  before  our  Judges, 
at  ,  to  wit,  on  the  day  of  ,  A.  D.  , 
by  the  consideration  of  the  said  court,  recovered  to  be  levied 
of  the  said  above  described  property,  with  the  appurtenances, 
by  the  default  of  the  said  defendant  in  not  paying  the  said  debt, 
at  the  time  when  the  same  ought  to  have  been  paid,  according  to 
the  form  and  effect  of  an  Act  of  Assembly  of  the  Commonwealth 
of  Pennsylvania,  in  such  case  made  and  provided.  And  have 
you  those  moneys  before  our  judges,  at  ,  at  our  said 
Court  of  Common  Pleas,  No,  ,  there  to  be  held  on  the  first 
Monday  of  .  next,  to  render  unto  the  said  plaintiff  for  the 
debt,  interest,  and  costs  aforesaid,  whereof  the  said  defendant 
convict,  as  appears  of  record,  etc.  And  have  you  then 
and  there  this  writ.  Witness  the  Honorable  ,  Presi- 
dent Judge  of  our  Court  at  ,  the  day  of  , 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

Prothonotary. 

The  following  is  a  form  of  sheriff's  return  to  levari  facias : 

To  the  Honorable  the  Judges  of  the  Court  within  named.    I 

certify  that,  in  obedience  to  the  within  writ,  after  having  given 

due  and  legal  notice  of  time  and  place  of  sale,  by  adv-ertisements 

in  the  public  newspapers  and  hand  bills  put  up  on  the  property 

within  described  and  in  the  most  public  places  in  my  bailiwick, 

I  did,  on  Monday,  the  day  of  ,  A.  D,  , 

at  four  o'clock  p.  m.,  in  the  in  the  County  of 

,  expose  the  property  within  described  to  sale  by  public 

vendue  or  outcry,  and  sold  the  same  to  being  the  highest 
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and  best  bidder  and  the  best  price  bid  for  the  same. 

Which  money  I  have  ready  before  the  Judges  within  named,  to 
render  as  by  the  said  writ  I  am  commanded. 

So  answers 

,  Sheriflf. 

401.    What  can  be  done  under  the  writ. 

The  writ  commands  the  sheriff  to  cause  to  be  levied  of  the 
described  prbperty  the  amount  of  the  judgment,  interest  and 
costs.  The  levari  facias  should  follow  the  judgment;  hence 
where  a  mortgage  embraces  several  parcels  of  land  a  levari 
directing  the  sale  of  only  one  was  held  to  be  erroneous  and  ir- 
regular.*** So,  a  sale  under  a  levari  facias  issued  on  an  amicable 
confession  of  judgment  which  contains  no  description  of  the 
mortgaged  property  is  void  and  passes  no  title.***  Where  the 
writ  states  only  the  amount  of  the  debt  and  interest  on  the 
mortgage  from  the  time  it  was  due  instead  of  interest  to  the  date 
of  the  judgment  and  interest  thereafter  on  the  aggregate  the 
error  is  amendable.**'  An  omission  in  the  writ  of  the  command 
to  levy  the  debt  is  a  clerical  mistake  which  Kk6  similar  ones  in 
other  writs  of  execution  is  amendable  by  the  court  above  after 
error  brought,  but  the  defendant  in  ei'ror  must  pay  the  costs  of 
the  amendment  arid  execution;***  it  is,  in  general,  governed 
by  the  same  rules  as  other  executions.  It  cannot  be  resorted 
to  on  a  mortgage  after  the  sale  of  the  mortgaged  premises  has 
been  effected  under  a  judgment  on  the  accompanying  bond.**' 
In  general  the  sheriff  is  governed  by  the  description  of  the 
property  in  the  writ;  he  cannot  sell  grain  growing  on  the 
mortgaged  premises.*""  Where  a  life  estate  is  liable  f©r  the 
debt,  as  sometimes  occurs  in  proceedings  on  mechanics'  liens, 

68s  Stuckert  v.  Ellis,  2  Miles  433.  It  seems  the  ()roper  course  is 
to  direct  the  sheriflf  to  sell  one  only  of  the  properties  described  in  the 
writ ;  or,  after  a  sale  of  one,  to  stay  proceedings  as  to  the  residue. 

686  Wilson  v.  McCuUough,  19  Pa.  ^^.  See  Sanderson  v.  Phinney,  4 
Luz.  L-  Ob.  26. 

687  Mohn  V.  Hiester,  6  W.  S* 

688  Peddle  v.  Hollinshead,  9  S.  &  R.  284. 

689  McCall  V.  Lennox,  9  S.  &  R.  304-5- 

690  Myers  v.  White,  i  R.  35J- 
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the  act  14th  October,  1840,°°^  relating  to  the  sequestration  of 
life  estates  applies.*'^ 

402.  Mortgages,  (n) 

The  sixth  section  of  the  act  of  1705*°°  applies  to  the  suing  of 
mortgages,  the  issue  of  a  scire  facias  at  the  expiration  of  twelve 
months  after  the  mortgage  ought  to  be  paid,  and  the  pleas  that 
may  be  pleaded  by  the  defendant.  If  the  defendant  in  such  scire 
facias  will  not  appear  on  the  day  the  writ  is  returnable,  then,  if 
damages  only  are  to  be  recovered  an  inquest  shall  be  charged 
to  inquire,  and  the  definite  judgment  therein  as  well  as  all  other 
judgments  to  be  given  on  the  scire  facias  shall  be  efttered,  and 
the  plaintiff  shall  have  execution  by  levari'  facias  directed  to 
the  proper  officer,  whereby  the  premises  shall  be  taken  in  exe-. 
cution  and  sold,  and  the  purchaser  shall  acquire  an  estate  freed 
from  all  equity  and  benefit  of  redemption."^* 

403.  Notice  of  sale.(o) 

Notice  of  the  sale  must  also  be  given,  but  this  need  not  be  a 
written  or  printed  one.*°°  The  notice  is  in  practice  seldom,  in 
fact,  given  to  the  defendant,  but  an  advertisement  is  usually 
posted  by  the  sheriff  on  the  premises  advertised  for  sale.  It 
is  not  necessary  that  the  notice  should  appear  upon  the  return 
to  the  levari  facias,  and  on  the  trial  of  an  ejectment  the  fact 
of  the  notice  is  not  necessary  to  be  proved  by  the  party  insisting 
on  the  validity  of  the  sale  unless  evidence  be  give  to  raise  a 
piresumption  that  such  notice  has  not  been  given;  in  such 
cases  it  is  presumed  that  the  sheriff  has  performed  his  duty, 
unless  the  contrary  appear."'" 

404.  Sale  of  part. 

Where  a  mortgagor  has  sold  part  of  the  mortgaged  premises 
the  mortgagee  upon  suing  out  the  mortgage  is  bound  to  proceed 

n  6  Vale  17186. 
o  6  Vale  17190. 

691  P.  L.  1841,  2  Purd.  1572.  See  also  act  May  24,  1887,  P.  L.  188,  4 
Purd.  4378. 

692  Pentland  v.  Kelly,  6  W.  &  S.  483-    See  §478. 

693  2  Purd.  1 194. 

694  Act  of  180s,  §6,  I  Sm.  L.  S9>  i  Purd.  §208,  p.  1194,  1195;  Faucett 
V.  Harris,  7  Dist.  150. 

695  Passmore  v.  Gordon,  i  Bro.  320. 

696  Topper  V.  Taylor,  6  S.  &  R.  173. 
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first  against  that  part  of  the  land  remaining  in  the  mortgagor's 
hands  and  will  not  be  permitted  to  come  upon  the  portion  sold 
until  he  has  exhausted  the  portion  so  remaining;  and  where 
the  mortgagor  has  sold  the  whole  in  parts  at  different  periods 
the  mortgagee  must  come  first  upon  the  part  last  sold  and  so  on 
in  an  order  inverse  to  the  order  in  which  they  were  sold;®*'' 
especially  where  there  was  an  agreement  to  that  effect  with  the 
first  purchaser.""^  And  the  court  will  direct  the  sheriff  so  to 
sell  and  in  such  order  as  will  produce  most  and  so  protect  the 
terre  tenant's  rights  and  equities.'""'  So,  where  there  are  sev- 
eral distinct  tracts  or  parcels  covered  by  the  mortgage  the  sher- 
iff has  no  right  to  sell  more  than  is  necessary  to  extinguish  the 
liens  and  if  he  do  the  sale  will  be  set  aside  as  to  all  the  tracts 
sold  after  the  purchase  money  was  sufficient.'""  Although  the 
act  is  not  clearly  expressed  it  has  been  the  invariable  usage 
for  the  sheriff  to  sell  to  the  mortgagee  as  well  as  to  a  stranger, 
provided  he  be  the  highest  bidder,  no  matter  whether  for  a  sum 
less  than  the  debt  and  costs,  and  to  make  a  deed  to  him  sanc- 
tioned by  an  acknowledgment  in  open  court. '"^  Though  a  terre 
tenant  is  not  entitled  to  a  stay  of  execution  on  the  plea  that  a 
sale  of  the  premises  would  dispossess  him  and  defeat;  his  right 
to  a  renewal  of  his  lease,  a  bill  in  equity  for  such  a  purpose 
will  lie  on  proof  of  payment  of  the  debt,  or  tender  of  the 
amount.'"^ 

405.    Procedure  if  there  be  lack  of  buyers. 

Though  by  the  sixth  section  of  the  act  of  1705  in  case  of  a 
want  of  buyers  the  land  is  directed  to  be  delivered  to  the  plain- 
tiff, yet  the  practice  has  been  to  take  an  alias  levari  facias  and 
not  a  liberari.'"^*  The  writ  of  liberari  facias  does  not  appear 
to  have  ben  resorted  to  very  frequently  under  this  section ;  prob- 
ably, because  on  an  alias  levari  facias  the  party  could  usually 
effect  a  sale  to  others  or  become  the  purchaser  himself,  thus 
avoiding  the  expense,  trouble  and  loss  of  time  attending  an 

697  See  §82. 

698  Winberg  v.  Reiff,  4  Pa.  88n. 

699  Mevey's  Appeal,  4  Pa.  80. 

700  Richards  v.  Brittin,  3  Clark  207. 

701  BIythe  v.  Richards,  10  S.  &  R.  261. 

702  Hanover  Sav.  Fund  Society  v.  Ketterer,  23  York  78. 

702a  Topper  v.  Taylor,  6  S.  &  R.  173  5  Peddle  v.  HoUinshead,  9  S.  & 
R.  277. 
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inquest  upon  the  other  process.  Where,  however,  it  is  executed 
by  actual  delivery  of  the  tend  it  is  A  satisfaction  of  the  debt.'"' 
If  the  fir'operty  can  be  sold  under  the  levari  the  sheriff  proceeds 
as  upon  other  executions.  If  the  sheriff  do  not  receive  the 
money  Under  an  eflfectual  sale  there  is  nothing  to  prevent  the 
plaitttiff  from  goiag  on  to  complete  his  execution ;  if  the  sheriff 
return  "struck  off  for  a  certain  sum  and  that  he  cannot  make 
title  and  therefore  remains  unsold,"  the  plaintiff  may  issue  a 
new  execution;  so,  if  he  return  the  premises  unsold.'"*  The 
rules  as  to  the  sheriff's  deed  and  it  acknowledgment  are  the 
same  as  in  other  executions. 

406.    Purchaset's  title,  (p) 

In  a  levari  on  a  mortgage  the  purchaser  takes  only  the  estate 
for  which  the  land  was  mortgaged  as  appears  by  the  mortgage 
or  defeasible  deed  ;"">  but  a  subsequent  reversal  of  the  judgment 
for  error  does  not  effect  the  title  of  the  purchaser  at  a  sfterift's 
sale  under  such  a  judgment.""  A  terre  tenant  having  no  notice 
of  tHe  proceedings  in  the  scire  facias  may  set  up  against  the 
purchaser  under  the  levari  any  defense  which  he  might  have 
made  to  the  scire  facias.™'  In  a  sale  under  a  judgment  upon 
a  municipal  claim,  etc.,  or  for  taxes  in  Philadelphia  and  all 
other  cities  of  the  first  class  the  purchaser  takes  a  defeasible 
title  subject  to  redemption  by  the  owner  at  any  time  within  two 
years  from  the  acknowledgment  of  the  sheriff's  deed  upon  pay- 
ment of  all  costs  and  charges  and  twenty  per  cent,  upon  the 
amount  bid  for  the  property.'"*  The  person  entitled  to  redeem 
may  enforce  his  right  by  petition  to  the  court  from  which  the 
process  issued  setting  forth  the  facts  and  his  readiness  to  pay 
the  redemption  money,  upon  which  the  court  will  grant  a  rule 
on  the  purchaser  to  show  cause  why  he  should  not  reconvey; 

p  6  Vale  17202. 

703  Barnett  v.  Washebaugh,  16  S.  &  R.  410. 

704  Peddle  v.  HoHinshead,  16  S.  &  R.  410. 

70s  Act  of  1705,  §8,  I  Sm.  L-  60,  2  Purd.  §210,  p.  1195.  But  this  title 
relates  back  to  the  date  of  the  mortgage.  De  Haven  v.  Lstnde^H  3t  Pa. 
120.  If  there  be  a  reservation  in  the  mortgage  the  purchaser  takes  sub- 
ject to  it.    Sheafl's  Appeal,  55  Pa.  403. 

706  Act  of  170S,  §9,  2  Purd.  §211,  p.  119s. 

707  Mevey's  Appeal,  4  Pa.  80. 

708  Act  13  May,  1836,  §11,  P.  L.  569,  3  Purd.  §114,  p.  2685;  Hess  v. 
Potts,  32  Pa.  407;  Gault's  Appeal,  33  Pa.  94;  Philadelphia  v.  Lukens,  3 
Phila.  333. 
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such  rule  is  to  be  served  like  a  summons  in  partition,  and  if  the 
petitioner  establish  his  right  to  redeem  the  court  will  make  the 
rule  absolute  and  enforce  it  by  attachment.''"'  In  scire  facias 
on  a  mortgage  if  there  were  no  judgment  on  which  a  writ  of 
levari  could  issue  the  purchaser  takes  no  title.""  Where,  to  a 
sci.  fa.  and  alias  sci  fa.,  there  were  returns  of  nihil  as  to  the 
mortgagor  and  an  appearance  by  the  terre  tenants  whose  attor- 
ney afterwards  agreed  in  writing  to  withdraw  his  plea  and  con- 
fess judgment  on  which  the  plaintiff's  attorney  endorsed  an 
order  to  enter  this  judgment  and  issue  a  levari,  whereupon  the 
prothonotary  who  was  empowered  by  the  rules  of  court  to 
enter  judgment  by  default  on  writs  of  sci.  fa.,  entered  on  his 
docket  "judgment,"  it  was  held  that  the  judgment  thus  entered 
was  against  the  mortgagor  by  default  on  two  nihils  and  against 
the  terre  tenants  by  confession  and  that  a  levari  might  issue 
thereon."^  "After  judgment  on  the  scire  facias  sur  mortgage, 
a  sheriff's  sale  on  a  levari  facias  thereunder  and  the  acknowledge- 
ment and  delivery  of  the  deed  to  the  purchaser  for  the  mort- 
gaged premises,  it  was  too  late  to  question  the  validity  of  the 
mortgage,  or  the  regularity  of  the  proceedings  under  the  scire 
facias  prior  to  the  acknowledgement  and  delivery  of  the  sheriff's 
deed.""'* 

407.    Distribution  of  proceeds,  (q) 

In  the  case  of  mortgages  the  sheriff  is  required  by  the  act 
of  1705  to  pay  the  plaintiff  the  proceeds,""  and  if  there  be  any 
surplus  to  pay  that  to  the  defendant  and  until  he  has  so  done 
he  is  not  to  be  discharged.'"^  If,  however,  there  are  liens  pos- 
terior to  the  mortgage  he  cannot  safely  do  this  but  should  pay 
the  surplus  into  court  to  be  distributed  as  in  other  executions. 
Of  course  incumbrances  which  are  prior  to  this  class  of  claims 
are  to  be  first  paid,  according  to  the  general  rules  of  distribution. 

q  8  Vale  23562,  23665. 

709  Act  13  May,  1856,  §11,  P.  L.  569,  3  Purd.  §114,  P-  2685.  This  section 
is  still  in  force.  See  3  Purd.  2653-  See  also  Act  April  19,  1893.  §S,  P-  L. 
9,  3  Purd.  §166,  p.  26gg. 

710  Wilson  V.  McCuUough,  19  Pa.  77. 

711  Cooper  V.  Borrall,  10  Pa.  491. 

711a  Benninghoflf  v.  Stephenson,  161  Pa.  440,  443;  Michaelis  v.  Brawley, 
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713  Act  of  170S,  §7,  I  Purd.  §209,  p.  1195- 
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in  the  case  of  a  sale  in  Philadelphia  for  municipal  claims  or 
taxes  the  lien  of  a  mortgage  prior  to  the  registry  of  the  claim 
on  which  the  sale  was  made  is  not  divested  thereby;"*  so,  the 
estate  in  a  ground  rent  is  not  divested  by  the  sale  of  the  land 
out  of  which  such  rent  issues  for  taxes,  municipal  claims,  etc., 
in  Philadelphia.'^^  Estates  and  liens  not  divested  by  a  sheriff's 
sale  have  of  course  no  claim  against  the  fund;  as  to  those 
which  are  divested  the  general  rules  of  distribution  apply.  With 
respect  to  costs  on  the  sale  of  real  estate  under  a  levari  facias 
sur  mortgage,  the  sheriff  is  not  entitled  to  tax,  as  part  of  them, 
the  printing  bill  on  former  writs  which  were  stayed  absolutely 
because  of  defective  service  and  a  failure  to  give  notice  of  the 
sale  as  required  by  the  statute.'^'* 

408.  Contribution  between  joint  defendants. 

Where  the  real  estate  of  several  persons  is  subject  to  a 
joint  incumbrance  to  which  they  are  bound  to  contribute  a  special 
remedy  is  provided  by  the  act  of  1856  which  has  been  already 
discussed.''^* 

409.  Discovery  in  aid  of  execution. (r) 

Under  the  act  of  1836  the  defendant  and  all  persons  holding  his 
effects  may  be  compelled  to  disclose  the  requisite  information 
relating  thereto  by  a  bill  of  discovery  or  interrogatories  to  be 
framed  according  to  the  rules  and  practice  in  courts  of  equity. 
The  courts  of  common  pleas  are  provided  with  adequate  power 
for  these  purposes ;  to  guard  against  the  absconding  or  departure 
of  any  of  the  parties  in  the  bill  they  are  empowered  to  direct  a 
clause  of  capias  in  the  scire  facias  against  them  under  the  rules 
relating  to  the  garnishees  in  foreign  attachment,'"  and  they  are 
authorized  to  regulate  the  payment  of  costs  at  their  discretion 
according  to  the  rules  in  equity.  The  court  of  common  pleas  of 
the  county  where  the  judgment  may  be  has  exclusive  juris- 
diction under  the  act,  but  if  the  person  of  whom  discovery  may 

r  3  Vale  7838. 

714  June  4,  1901,  §3,  P.  L.  365,  3  Purd.  §12,  p.  263. 

715  Act  January  23,  1849,  §4,  P.  L.  686,  2  Purd.  §24,  p.  i8io, 
7iSa  Boyd  v.  Johnson,  144  Pa.  174. 

716  See  Chap.  I,  §17. 
77    See  1414, 
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be  sought  reside  without  the  county  the  bill  may  be  filed  in 
the  common  pleas  of  the  county  where  he  resides.'^' 

An  averment  in  the  bill  in  aid  of  execution  that  the  plaintiff 
at  a  time  mentioned  recovered  a  judgment  for  a  specified  amount 
in  the  court  wherein  the  bill  is  filed  is  sufficient.'^'  So  is  an 
averment  of  knowledge  of  the  defendant  in  the  bill  of  property 
belonging  to  the  defendant  under  the  execution.'^" 

A  general  demurrer  to  a  bill  in  aid  of  an  execution  will  not 
raise  the  question  whether  the  defendant  can  be  compelled  to 
make  incriminating  answers,  but  he  may  file  exceptions  thereto 
and  refuse  to  answer.'^^  And  a  bill  of  discovery  in  aid  of  exe- 
cution will  be  sustained  on  general  demurrer  where  the  aver- 
ments are  that  the  execution  defendant  has  conveyed  land  to 
one  of  the  defendants  in  the  bill  on  the  agreement  that  he  was 
to  pay  off  prior  judgment  liens;  that  he  paid  the  judgments, 
but  did  not  satisfy  all  of  them,  in  order  that  they  might  be  kept 
alive  as  running  existing  incumbrances,  and  that  the  plaintiff 
wishes  to  ascertain  which  judgment  has  been  paid  and  to  pro- 
ceed with  his  execution.'^^ 

That  the  plaintiff  has  a  remedy  at  law  will  not  deprive  him  of 
the  right  to  discovery  in  aid  of  a  pending  execution.'^'  Nor 
does  a  bill  for  discovery  lie  in  aid  of  an  action  at  law  which  is 
merely  in  contemplation.'^*  The  discovery  may  be  compelled 
without  a  previous  execution,'^^  and  the  bill  may  be  sustained  in 
cases  in  which  the  knowledge  of  the  real  estate  is  known  only 
by  the  defendant.'^^  As  the  bill  is  for  the  purpose  of  obtaining 
evidence  in  aid  of  a  legal  right,  it  does  not  draw  the  whole  case 
into  equity;'^'  the  jurisdiction  is  for  discovery  only  and  ends 
with  it."8 

718  Act  16  June,  1836,  §10,  P.  L.  763,  2  Purd.  §13,  p.  1413. 
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The  bill  lies  to  discover  money  and  choses  in  action  belonging 
to  the  defendants,  as  well  as  real  and  personal  property/^' 
But  a  discovery  of  the  defendant's  personal  property  cannot  be 
enforced  until  a  fieri  facias  has  been  issued  and  returned  nulla 
bona.''"  The  plaintifif  however  may  bring  the  bill  though  he 
has  made  a  levy  on  goods  alleged  to  belong  to  the  defendant 
if  the  sheriff  has  been  prevented  from  proceeding.''^  If  a  bank 
allows  a  depositor  to  draw  out  a  deposit  while  a  scire  facias, 
issued  on  a  bill  for  discovery  is  pending,  the  risk  is  its  own."^ 
And  if  after  such  service  the  bank  applies  the  deposit  to  the 
depositor's  checks,  its  action  cannot  prejudice  the  plaintiff."' 

Under  the  act  of  1836  the  supreme  court  has  no  jurisdiction 
of  a  bill  of  discovery  except  in  aid  of  a  suit  therein  pending;''* 
nor  has  that  court  jurisdiction  of  a  bill  of  discovery  in  aid  of 
an  execution  in  another  court.""  But  where  the  jurisdiction 
rightfully  attaches  the  court  may  proceed  to  grant  full  relief."* 
If  no  discovery  is  asked  or  required  the  jurisdiction  cannot  be 
maintained."'     Nor  can  the  orphan's  court  entertain  the  bill.'" 

The  pendency  of  a  civil  action  lays  the  foundation  for  the 
bill,'"  it  should  therefore  be  filed  in  the  principal  suit  and  the 
defendant  should  be  notified  by  rule.'*"  It  must  state  explicitly 
the  purpose  for  which  the  discovery  is  sought,'''^  and  set  forth 
the  facts  with  sufficient  precision  to  disclose  their  materiality.'*^ 
And  if  the  production  of  books  and  papers  are  demanded,  their 
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existence  in  the  possession  of  the  other  party  must  be  alleged/*' 
their  materiality  to  the  issue  also,  or  rather  "contain  evidence 
material  to  his  case,"'**  with  a  prayer  for  their  discovery,  or  the 
bringing  of  the  adverse  party  as  a  witness  under  a  supcena 
duces  tecum. ''*°  A  bill  must  also  comply  in  its  averments  with 
the  statute  and  show  the  failure  of  a  remedy  at  law.'*^  And  if 
a  biir  which  sets  forth  the  recovery  of  a  judgment,  the  amount, 
the  issuing  of  an  execution  thereon,  and  the  return  of  nulla 
bona,  sufficiently  and  substantially  complies  with  the  statute.''*' 
The  allegation  also  is  sufficient  if  stating  that  an  actual  levy  has 
been  made  on  personal  property  by  the  sheriff  under  the  execution 
of  the  plaintiff  who  is  prevented  from  realizing  its  fruits  by  the 
interposition  of  one  of  the  defendants  of  a  fraudulent  transfer 
of  the  execution  debtor's  property.'** 

What  may  be  discovered?  The  defendant  is  not  obliged  to 
discover  that  which  may  subject  him  to  a  criminal  prosecution.'*' 
And  this  objection  the  defendant  can  raise  by  demurrer,  instead 
of  answering  under  oath  and  setting  up  his  answer.'^" 

A  scire  facias  issued  on  a  bill  does  not  create  a  lien  on  the 
goods  in  the  hands  of  the  garnishee  ;'°^  they  are  liable  to  exe- 
cution if  fraudulently  transferred  at  the  suit  of  other  creditors; 
and  on  a  bill  the  court  may  proced  to  judgment  against  the 
original  defendant  and  the  fraudulent  garnishee.'^'' 

The  bill  must  be  printed  as  required  by  the  equity  rules  in 
other  cases.'"' 

410.    For  what  it  lies. 

A  bill  of  discovery  lies  to  discover  debts  due  to  the  defendant 
in  the  judgment,'"*  as  well  as  his  real  and  personal  estate.'"* 
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Though  it  is  not  the  practice  to  compel  a  discovery  of  the  de- 
fendant's personal  estate  until  a  fi.  fa.  has  issued  and  been  re- 
turned nulla  bona,  yet  discovery  will  be  compelled  of  real  es- 
tate without  such  previous  execution  and  a  plaintiff  is  entitled 
to  the  bill  of  discovery  notwithstanding  he  has  levied  on  goods 
alleged  to  belong  to  the  defendant,  if  the  sheriff  were  prevented 
from  proceeding  by  an  allegation  that  the  property  had  been 
trasferred  to  another.''"  For  the  discovery  of  real  estate  a 
bill  will  be  sustained  in  all  cases  where  the  knowledge  of  such 
real  estate  is  contained  in  the  mind  alone  of  the  defendant,  as 
where  it  is  held  in  trust  for  him,  either  through  conveyance  in 
which  he  is  named  as  cestui  que  trust,  or  where  the  trust  is 
entirely  secret  and  concealed;  but  where  the  defendant's  prop- 
erty and  every  interest  belonging  to  him  is  spread  out  in  the 
public  records  so  that  all  necessary  information  can  be  obtained 
there  by  search  made  by  the  complainant,  the  court  will  not  com- 
pel the  defendant  to  exhibit  the  same  in  his  answers.'^'  It  is  said 
that  a  bill  of  discovery  lies  in  all  cases  to  which  an  attachment 
execution  is  applicable;'"*  and  discovery  may  be  compelled 
against  a  corporation.''^  In  general  a  court  of  equity  will  inter- 
vene in  aid  of  a  judgment  creditor  only  when  the  remedy  afford- 
ed him  at  law  is  ineffectual  to  reach  the  property  of  the  debtor 
or  the  enforcement  of  the  legal  remedy  is  obstructed  by  some 
incumbrance  upon  the  debtor's  property,  or  some  fraudulent 
transfer  of  it;  it  is  indispensable  that  the  party  seeking  relief 
should  show  that  he  has  attempted  in  vain  to  enforce  his  remedy 
at  law,'""  but  under  our  statutory  proceeding  this  does  not  seem 
to  be  requisite. 

411.    Parties  to  bill. 

The  bill  may  be  filed  against  the  defendant  in  the  judgment 
and  against  any  person  having  possession  of  his  real  or  personal 
estate,  or  who  may  owe  or  be  accountable  for  the  same,  or  may 
have  knowledge  thereof.'*^  It  must  set  forth:  i.  The  recovery 
of  a  judgment  and  the  amount  actually  due  thereon.     2.  That 
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there  is  reason  to  believe  that  the  defendant  in  such  judgment 
has  real  or  personal  estate  wherewith  the  same  may  be  satified. 
3.  That  such  real  estate  has  been  conveyed,  transferred  or  in- 
cumbered, or  that  such  personal  estate  has  been  removed,  trans- 
ferred or  concealed,  or,  that  by  reason  of  concealment  or  fraud- 
ulent transfer  or  incumbrance  thereof,  the  complainant  is  pre- 
vented from  having  execution  of  his  judgment.  4.  If  such  a  bill 
be  filed  against  any  other  than  the  defendant  in  the  judgment 
it  must  set  forth  also  that  such  person  has  possession  or  knowl- 
edge of  such  real  or  personal  estate,  or  that  he  can  make  dis- 
covery of  such  facts  as  will  enable  the  plaintiff  to  have  satis- 
faction of  his  judgmentJ"^  The  bill  must  be  accompanied  by  an 
affidavit  made  by  the  complainant  himself  or  his  agent  or  at- 
torney or  any  disinterested  person  in  his  behalf  that  he  verily 
believes  the  facts  set  forth  therein  to  be  true.'"'  And  the  com- 
plainant may,  either  in  the  bill  or  by  interrogatories  to  be  filed 
therewith,  propound  to  the  defendant  such  questions  touching 
the  subject  matter  thereof  as  may  be  necessary  and  proper  for  the 
purposes  thereof  and  as  may  be  according  to  the  rules 
and  practice  of  courts  of  equity.'"*  It  is  well  also  to  add  a 
prayer  for  a  writ  of  scire  facias  to  compel  the  defendants  to 
appear  and  answer  the  interrogatories. 

41a.    On  filing  bill  scire  facias  may  be  awarded. 

Upon  the  filing  of  the  bill  the  court  or  any  judge  thereof  in 
vacation  may  award  a  writ  of  scire  facias  to  the  sheriff  requir- 
ing him  to  make  known  to  the  defendants  therein  named  that 
they  be  and  appear  at  a  certain  time  to  be  appointed  by  the  court 
to  answer  the  bill  and  all  such  interrogatories  as  shall  be  pro- 
pounded to  them  or  show  cause  why  they  should  not  and  abide 
the  judgment  of  the  court  in  the  premises.'""     No  defendant 
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can  be  compelled  to  answer  at  the  return  of  the  scire  facias 
unless  a  copy  of  the  bill  and  interrogatories  has  been  served 
upon  him  at  least  ten  day  prior  to  the  return;^**  but  he  is  not 
excused  from  answering  by  the  fact  that  ten  days  did  not  inter- 
vene betwen  the  service  and  return  of  the  scire  facias  thoUgh 
he  is  not  bound  to  answer  until  ten  days  after  a  service  of  a 
copy  of  the  bill  and  interrogatories;  the  objection  that  sufficient 
time  did  not  intervene  cannot  be  taken  by  demurrer  to  the  bill; 
the  proper  course  is  to  move  to  quash  the  process  for  irregular- 
ity.''*^    Leaving  a  copy  of  the  bill  and  interrogatories  at  the 
dwelling  house  of  the  defendant  in  the  presence  of  one  or  more 
of  the  adult  members  of  his  family  is  a  good  service.'"*    From 
the  time  of  the  service  of  the  scire  facias  upon  a  stranger  to  the 
judgment  the  personal  property  of  the  defendant  in  the  hands 
of  such  person  is  bound  and  becomes  liable  to  be  taken  in 
execution  at  the  instance  of  the  plaintiff  in  like  manner  as  goods 
or  effects  in  the  hands  of  the  garnishee  in  foreign  attachment, 
and  if  such  person  after  service  of  the  scire  facias  transfer 
such  personal  property  to  any  other  person  he  becomes  liable 
to  pay  the  value  thereof  to  the  complainant  out  of  his  own 
proper  goods  and  chattels.'"®    The  remedy  thus  provided  is  an 
exclusive  one  and  if  the  goods  have  been  fraudulently  trans- 
ferred they  are  liable  to  seizure  by  any  creditor  of  the  debtor, 
the  complainant  included;  they  are  not  protected  by  the  service 
of  the  scire  facias  from  seizure  in  execution  under  a  subsequent 
fi.  fa."" 
413.    Proceedings  are  same  as  in  foreign  attachment. 

The  proceedings  in  the  scire  facias  are  substantially  the  same 
as  those  in  a  scire  facias  in  foreign  attachment  and  therefore, 
where  the  defendant  and  garnishee  have  waived  their  privilege 
of  trial  by  jury  by  omitting  to  plead  to  the  scire  facias  and  have 
submitted  their  case  upon  their  answers  to  the  interrogatories 
the  court  may  render  a  joint  judgment  against  them  both  for 
the  amount  of  the  plaintiff's  debt."^  In  proceedings  by  warrant 
of  arrest,  and  perhaps  the  same  rule  applies  to  a  bill  of  discovery 
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in  aid  of  execution,  no  person  is  excused  from  answering  in 
relation  to  such  fraudulent  concealment  of  the  property  of  the 
defendant  in  a  judgment  as  is  within  the  prohibition  of  that 
act,  but  the  answer  cannot  be  used  in  evidence  in  any  other 
suit  or  prosecution."^  The  costs  of  the  proceedings  are  within 
the  discretion  of  the  court  in  which  the  bill  is  filed  which  has 
power  to  direct  payment  of  such  costs  by  either  of  the  parties 
to  the  bill  according  to  the  rules  of  equity  and  justice.'''* 

414.    Awarding  execution. 

After  judgment  for  the  plaintiff  upon  the  bill  of  discovery 
the  court  may  award  execution  against  the  effects,  provided 
the  original  judgment  was  in  court  where  the  proceedings  for 
discovery  are  had.  But  the  court  cannot  award  execution  against 
effects  after  discovery  has  been  there  compelled  upon  the  prayer 
of  a  plaintiff  having  a  judgment  in  another  court;  their  power 
to  issue  execution  is  confined  to  jtidg^ents  rendered  by  their 
own  court;  in  such  case  resort  must  be  had  to  the  court  in 
which  the  judgment  remains.'"*  It  was  at  one  time  held  that 
their  power  to  issue  execution  against  personal  property  after 
discovery  on  a  scire  facias  did  not  extend  to  the  case  of  a  judg- 
ment on  a  transcript  from  an  alderman  filed  in  the  common 
pleas  ;^"  but  the  law  now  seems  to  be  that  a  transcript  is  a 
judgment  which  can  be  used  for  the  purposes  of  equitable  as 
well  as  of  other  executions."*  The  court  or  judge  at  the  time 
of  awarding  the  scire  facias  may  order  that  a  clause  of  capias 
be  inserted  in  such  writ  against  the  defendants  or  any  one  or 
more  of  them  under  the  rules  and  regulations  provided  in  case 
of  a  garnishee  in  a  foreign  attachment.'"  The  object  of  this 
clause  of  capias  is  to  guard  against  the  absconding  or  departure 
of  any  of  the  parties  in  the  bill  and  the  consequence  of  its  in- 
sertion is  to  cause  the  defendant  to  be  arrested  and  compel  him 
to  give  bail  for  his  appearance.  The  clause  of  capias  is  no 
longer  used  in  actions  of  foreign  attachment  since  the  passage 
of  the  "act  to  abolish  imprisonment  for  debt,"  and  if  still  in 
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force  in  the  proceeding  now  under  consideration  it  must  be 
confined  to  cases  in  which  the  defendant  is  liable  to  arrest 
under  that  act. 

415.    Execution  against  life  estate. (s) 

After  levying  on  a  life  estate  or  a  reversion  or  remainder 
dependant  upon  a  life  estate  the  sheriff  could  formerly  have 
proceeded  and  sold  without  an  inquest,  for  the  estate  being  of 
uncertain  duration  it  was  deemed  doubtful  whether  the  former 
would  last  seven  years  or  the  latter  come  into  possession  within 
that  period  and  the  only  use  of  an  inquisition  was  to  ascertain 
whether  the  profits  of  the  land  would  discharge  the  judgment  in 
that  time  ;'^®  and  an  inquest  on  an  estate  for  life  was  considered 
irregular  and  was  quashed.'*"  This  is  still  the  mode  of  proceed- 
ing against  life  estates  in  unimproved  lands  not  yielding  rents, 
issues  and  profits,  as  woodlands  or  a  vacant  lot  in  a  town.'*' 
And  even  life  estates  in  lands  yielding  rents,  issues  and  profits 
may  now  be  sold  in  the  manner  provided  by  law  in  the  case  of 
estates  of  inheritance,  unless  some  Hen  creditor  on  or  before  the 
return-day  of  the  first  writ  of  venditioni  exponas  on  which  a 
sale  is  advertised  shall  have  procured  a  sequestrator  to  be  ap- 
pointed.'*^ The  proceeding  when  a  sequestrator  is  appointed 
will  be  explained  presently  after  some  peculiarities  in  the  sale 
of  life  estates  under  venditioni  exponas  have  been  noticed. 
Though  a  life  estate  may  now,  since  the  act  of  24th  January, 
1849,  be  sold  in  execution,  it  cannot  be  sold  under  a  fi.  fa. ;  the 
sale  must  be  in  the  manner  provided  by  law  in  the  case  of 
estates  of  inheritance  and  it  can  only  be  made  under  a  venditioni 
exponas.'**  And  where  the  life  estate  is  merged  in  the  fee 
both  can  be  sold  on  a  judgment  obtained  after  the  merger 
though  in  the  distribution  the  court  will  discriminate  between 
claims  against  the  life  estate  and  those  against  the  fee  by  per- 
mitting the  estimated  value  of  the  life  estate  to  be  appropriated 
to  the  claim  upon  it.'** 
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416.  Claim  of  wife  of  execution  debtor. 

Where  the  wife  of  the  execution  debtor  claims  an  undivided 
interest  in  the  property  and  gives  notice  at  the  sheriff's  sale 
that  she  had  a  resulting  trust  in  the  property  amounting  to 
$900  and  that  "the  said  sum  may  be  paid  to  her  out  of  the  pro- 
ceeds of  the  sale  of  the  said  real  estate  this  day  made,"  the  bid- 
ders at  the  sheriff's  sale  are  justified  in  considering  the  property 
sold  as  an  entirety,  and  that  she  elected  to  look  to  the  proceeds 
of  the  sale  for  her  protection.^^'' 

417.  Notice  to  nonresident. 

If  the  defendant  his  agent  or  attorney  or  the  occupant  of  the 
land  make  request  and  give  notice  to  the  plaintiff,  his  agent  or 
attorney  at  least  three  days  before  the  holding  of  the  inquisi- 
tion, the  sheriff  must  if  the  life  estate  be  condemned  cause  the 
inquest  to  appraise  the  yearly  value  of  the  lands  and  return  the 
same  as  part  of  the  inquisition  and  condemnation,  and  the  de- 
fendant, his  agent  or  attorney  or  the  occupant  of  the  land  has 
thirty  days  to  elect  by  notice  in  writing  to  the  sheriff  or  coroner 
to  pay  the  plaintiff  the  annual  value  in  half-yearly  instalments; 
if  the  defendant,  etc.,  fail  to  elect  or  if  he  elect  and  fail  to  pay 
for  thirty  days  after  any  half-yearly  payment  becomes  due  the 
plaintiff  may  proceed  as  in  cases  of  estates  of  inheritance  ex- 
tended on  a  sheriff's  inquest  ;^^''  that  is,  he  must  first  file  an 
affidavit  in  the  prothonotary's  office  of  the  non-payment  of  the 
semi-annual  rental  and  then  may  issue  a  venditioni  exponas 
to  sell  the  estate  as  if  it  had  been  condemned  by  inquisition.'^'^ 
In  case  the  annual  rent  found  by  the  inquest  be  sufficient  to  pay 
the  interest  on  the  debts  entered  of  record  the  plaintiff  cannot 
have  a  venditioni  exponas  to  sell  the  life  estate.'^®  The  vendi- 
tioni for  the  sale  of  a  life  estate  can  only  issue  by  order  of  the 

78s     Nickey  v.  York  B.  &  L.  Association,  8  Dist.  438. 
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proper  court  and  after  ten  days'  notice  of  the  application  for  the 
writ  being  given  to  the  tenant  for  life;^'*  and  the  sale  of  a 
life  estate  under  a  venditioni  issued  without  such  order  and 
notice  is  void  and  confers  no  title  on  the  purchaser.'""'  "It  can- 
not be  sold  on  a  fi.  fa.  but  may  be  on  a  vend.  ex.  after  ten  days' 
notice  to  the  life  tenant  and  by  leave  of  court.  Unless  these 
provisions  are  complied  with  the  sale  is  void  and  confers  no 
title  on  the  purchaser."^®^ 

By  the  act  of  1901'°^  if  the  tenant  for  life  is  a  non-resident 
and  his  whereabouts  cannot  be  ascertained  after  diligent  in- 
quiry the  lien  creditor  may  then  set  forth  these  facts  in  a  peti- 
tion to  the  court  which  will  grant  an  order  of  publication  in  at 
least  two  weekly  newspapers  in  the  county  where  the  life  estate 
is  located  for  four  we^s,  and  the  mailing  of  a  copy  of  each 
publication  to  the  life  tenant's  last  known  place  of  residence. 
These  shall  be  deemed  equivalent  to  personal  notice  entitling 
the  lien  creditor  to  a  writ  of  venditioni  exponas. 

418.    Sequestration. 

The  provisions  just  recited  for  the  sale  of  a  life  estate  in 
improved  lands  are  only  effectual  where  there  has  been  no  ap- 
plication made  in  due  time  for  the  appointment  of  a  sequestra- 
tor.''** But  where  the  parties  interested  permit  proceedings 
repugnant  to  the  privilege  of  sequestration  to  be  taken  they  will 
be  deemed  to  have  waived  it.'"'*  And  a  sequestration  is  unneces- 
sary where  there  is  an  adverse  possession  in  hostility  to  the  de- 
fendant's life  estate,  or  where  the  defendant  claims  to  hold  in 
fee,  or  the  creditor  has  reasonable  ground  to  believe  that  the 
debtor  owns  the  fee;  in  all  these  cases  the  defendant's  interest 
in  the  land  may  be  sold  in  execution.''*''  So,  a  sequestrator  will 
not  be  appointed  where  the  life  estate  has  been  converted  into 
money.'"'"  A  levari  facias  upon  a  judgment  upon  a  mechanic's 
lien  is   an  execution  upon  which   a   sequestrator  may  be  ap- 
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791  Mestrezat,  J.,  Du  Four  v.  Bubb,  199  Pa.  107,  117. 

792  June  4,  P.  L.  426,  2  Purd.  §132,  p.  1575. 

793  Act  24  January,  1849,  §3,  2  Purd.  §130,  p.  1574. 

794  Gordon  v.  Inghram,  32  Pa.  214. 
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pointed.'"^  Where  a  life  estate  in  improved  lands  has  been 
taken  in  execution  the  court  upon  the  application  of  a  lien 
creditor  must  award  a  writ  to  sequester  the  rents,  issues  and 
profits  of  such  estate  and  appoint  a  sequestrator  to  carry  the 
same  into  effect.'^'  It  has  been  said  that  the  application  may 
be  made  at  any  time  before  the  sale,'""  but  since  the  act  of 
24th  January,  1849,  it  would  seem  that  it  must  be  made  before 
the  return  day  of  the  first  writ  of  venditioni  exponas  on  which 
a  sale  is  advertised.'""  The  act  makes  the  appointment  of  a 
sequestrator  imperative  upon  the  court  upon  the  application 
being  made,  and  makes  no  distinction  as  to  the  kind  of  creditor 
who  may  apply.'"^ 

A  judgment  creditor  may  proceed  by  a  writ  of  venditioni 
exponas  against  a  life  estate  without  the  appointment  of  a  se- 
questrator, but  he  is  not  bound  to  do  so,  and  has  the  right  to 
request  the  returns  from  the  estate.'""  The  sequestration  of 
a  life  estate  is  also  unnecessary  when  there  is  adverse  possession 
in  hostility  thereto,  or  where  the  debtor  claims  to  hold  in  fee, 
or  where  the  creditor  has  reasonable  ground  to  believe  that  the 
debtor  owns  in  fee;  in  such  cases  the  land  may  be  sold  on  ordi- 
nary execution.'"^  Again,  when  the  whole  property  of  the  de- 
fendant in  an  execution  is  a  life  estate  worth  less  at  legal 
appraisal  than  the  legal  exemption,  the  court  will  not  grant 
a  writ  to  sequester  the  rent.'"*  And  where  a  debtor  has  a  life 
estate  which  he  assigns  for  creditors,  the  court  will  not  appoint  a 
sequestrator  on  the  petition  of  a  lien  creditor.'"*  Nor  will 
the  court  on  his  petition  set  aside  the  sheriff's  sale  of  such  life 
estate  under  another  judgment.'"*  On  the  other  hand  the  ap- 
pointment of  a  sequestrator  will  not  be  revoked  on  the  affidavit 
of  the  defendant  that  he  was  merely  holding  the  property  as 
the  agent  for  a  third  person.'"'    And  when  a  life  tenant  against 
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whom  there  are  judgments  makes  an  assignment  for  creditors, 
a  sale  under  one  judgment  will  not  be  stopped,  and  a  sequestrator 
appointed  at  the  instance  of  the  holder  of  other  judgments,  for 
it  is  not  in  the  power  of  the  court  to  put  the  sequestrator  in 
possession  of  that  which  is  lawfully  in  the  possession  of  the 
assignee.*"' 

A  devise  of  realty  for  life  with  remainder  over,  converted  by 
provisions  for  sale  into  personalty  is  subject  to  attachment  while 
in  the  possession  of  the  executors  before  the  death  of  the  life 
tenant  ;*''°  but  a  life  estate  contingent  on  another  life  estate 
does  not  come  within  the  meaning  of  the  law.'^"  On  the  other 
hand  a  bequest  of  income  for  life,  made  not  assignable  nor  sub- 
ject to  debts,  can  be  seized  under  the  acts  of  1812*^^  and  1814"' 
if  the  legatee  has  deserted  his  family.'^' 

The  dower  interest  which  a  widow  has  in  the. real  estate  of 
her  husband  is  an  estate  for  life  which  is  not  changed  by  the 
fact  that  in  partition  proceedings  it  is  charged  on  all  of  the  lands 
of  the  husband  passing  to  the  purchaser.*^*  Such  an  estate  can 
only  be  sold  by  a  writ  of  venditioni  exponas  as  provided  by  the 
act  of  1849.  The  sale  is  subject  to  two  conditions;  first,  the 
right  of  the  defendant  to  an  appraisement  of  its  annual  value 
by  an  inquest  and  to  elect  to  retain  possession  at  the  rental 
fixed;  second,  the  consent  or  order  of  the  proper  court  made 
after  ten  days'  notice  to  the  defendant  that  application  has 
been  made  for  the  writ.  "To  the  rule  thus  stated,"  says  Justice 
Williams,  "three  exceptions  are  recognized:  first,  where  the 
life  tenant  has  no  possession,  but  the  person  in  possession  claims 
to  hold  in  hostility  to  the  life  tenant;  second,  when  the  de- 
fendant alleges  his  interest  to  be  a  fee  and  not  a  life  estate; 
third,  when  the  creditor  has  reasonable  ground  to  believe  that 
the  debtor  is  the  owner  of  the  fee,  and  proceeds  upon  that  the- 
ory. In  the  first  case  the  creditor  merely  buys  a  right  to  litigate 
with  the  person  in  possession  over  the  existence  of  the  life 
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tenancy.  In  the  second  he  takes  the  debtor  at  his  word  and 
sells  the  interest  he  claims  to  have  in  the  land.  In  the  third  he 
acts  upon  his  own  judgment  as  to  the  defendant's  title,  and 
takes  the  risk  of  its  correctness. "'^°  When  therefore  a  widow's 
interest  charged  on  her  husband's  real  estate  is  sold  under  a 
judgment  against  her,  without  an  order  of  court  allowing  the 
writ  of  venditioni  exponas,  and  without  notice  to  the  widow, 
the  sale  is  void  and  confers  no  title  on  the  purchaser.'^*  Again, 
if  a  widow,  holding  dower,  purchases  a  life  estate  in  remainder, 
and  a  purchaser  of  her  interest  in  proceedings  on  a  mortgage 
acquiesces  in  the  view  that  her  dower  was  not  divested,  he  can- 
not prevent  the  sale  of  the  dower  interest.*^' 

When  the  plaintiff  has  sold  the  defendant's  interest  in  real 
estate  and  the  proceeds  have  been  distributed,  he  will  not  be 
granted  leave  to  issue  an  alias  vend.  ex.  on  an  allegation  that  the 
defendant  had  only  a  life  estate  and  that  the  previous  writ  had 
issued  without  the  proper  order  of  court.'^* 

An  inquisition  must  be  had  in  case  of  a  life  estate  as  in  the 
case  of  an  inheritable  estate.  A  fi.  fa.  therefore  is  entirely 
regular  as  the  first  step  in  the  process  leading  up  to  the  sale 
or  sequestration  of  the  property.'^"  The  notice  required  by  the 
act  of  1849  on  3^"  application  for  a  writ  of  venditioni  exponas 
to  sell  a  defendant's  life  estate  may  be  served  on  his  attorney 
in  the  suit.^^"  The  sale  of  land  wherein  the  defendant  has  only 
a  life  estate  on  a  fieri  facias  from  a  judgment  confessed  on  a 
bond  waiving  inquisition  accompanying  ai,  mortgage  for  the 
same  debt  without  notice  and  leave  of  court  will  convey  no 
title.^^^  But  a  sale  of  a  life  estate  under  a  levari  facias  on  a 
mortgage  given  by  the  life  tenant  without  notice  to  him  and 
without  leave  of  court,  passes  a  good  title  to  the  purchaser, 
because  the  act  of  1849  has  no  application  to  a  sale  under  a 
mortgage.*^'^ 
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A  sheriff's  sale  of  a  life  estate  will  be  set  aside  if  the  record 
fails  to  show  that  the  court  directed  the  writ.'^'  Furthermore 
the  sequestration  of  a  life  estate  does  not  take  away  the  owner's 
right  of  exemption. °'*  But  when  property  is  held  by  one  as 
life  tenant  and  as  guardian  for  remaindermen,  it  cannot  be  ex- 
empted.'^' 

An  appeal  does  not  lie  to  a  decree  vacating  the  appointment 
of  a  sequestrator.'^*  And  if  objections  to  the  plaintiff's  title 
are  not  made  at  the  trial  they  cannot  be  raised  on  appeal.'^^ 

419.    What  sequestrator  may  do. 

The  sequestrator  has  power  under  the  direction  of  the  court 
to  rent  or  sell  the  lands  for  a  term  during  the  life  of  the  ten- 
ant which  will  be  sufficient  to  satisfy  all  liens  against  them, 
together  with  all  charges  for  taxes,  repairs  and  expenses  during 
such  term,  and  must  apply  the  proceeds  under  the  direction 
of  the  court  to  the  payment  of  the  liens  in  the  order  of  their 
priority.*^'  In  estimating  the  value  of  the  life  estate  the  rule 
adopted  in  England  and  in  this  state  is,  in  general,  to  put  it  at 
one-third  the  price  or  value  of  the  fee  simple  estate  including 
the  life  estate.'^'  The  court  may  when  they  think  necessary 
require  a  bond  with  sufficient  surety  from  the  sequestrator  for 
the  faithful  execution  of  his  trust,  and  may  compel  him  to 
account  from  time  to  time  as  they  shall  think  necessary."" 
Sequestrators'  accounts  are  required  to  be  recorded  by  the  pro- 
thonotary  like  those  of  assignees,  trustees  and  committees.'^^ 
The  court  has  all  the  powers  of  a  court  of  chancery  as  regards 
making  and  enforcing  orders,  allowances  and  decrees  in  the 
premises  f^^  it  will  compel  the  sequestrator  to  do  his  duty."^ 
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Form  of  application  to  sequester  life-Estate. 

A.  B.    "^ 

I  Common  Pleas  of  County. 

P  ^       I  December  Term,  1912.    No.  100. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas : 

The  petition  of  G.  H.  respectfully  represents:  That  he  is  a 
lien  creditor  of  the  above  defendant  C.  D. ;  that  by  virtue  of  the 
above  fieri  facias  the  life-estate  of  the  said  defendant  in  a 
certain  tract  of  land,  viz.,  a  messuage,  etc.  (describing  it),  was 
taken  in  execution  by  the  sheriff;  that  the  said  real  estate  is 
improved  land,  yielding  rents,  issues,  and  profits. 

The  petitioner  therefore  prays  the  court  to  award  a  writ  to 
sequester  the  rents,  issues  and  profits  of  the  said  real  estate,  and 
to  appoint  a  sequestrator  to  carry  the  same  into  effect. 

G.  H. 
(Add  affidavit  of  truth  of  facts.)  (Date.) 

FORM  OF  NOTICE  To  plaintiff  OF  REQUEST  TO  VALUE  LIFE-ESTATE. 

A  B     "^ 

I  Common  Pleas  of  County. 

p  ^'        I  December  Term,  1912.    No.  100. 

To  A.  B.,  plaintiff  above  named : 

Please  take  notice,  that  I  have  requested  the  sheriff  of  said 
county  to  cause  the  inquest  to  be  held  on  the  lands  taken  by  vir- 
tue of  the  above  execution,  in  which  I,  the  defendant  above 
named,  have  a  life-estate,  to  make  an  appraisement  of  the  yearly 
value  of  said  lands,  and  to  return  the  same  according  to  law. 

C.  D. 
(Date.) 

FORM  OF  NOTICE  TO  SHERIFF  TO  APPRAISE  YEARLY  VALUE  OF  LIFE- 
ESTATE. 

1  Common  Pleas  of  County. 

^'        I  December  Term,  No.        ,  1912. 

To  ,  Esq.,  SheriflP  of  the  county  of  : 

You  are  hereby  requested  to  cause  the  inquest  to  be  held  by 
you  on  the  lands  taken  in  execution,  by  virtue  of  the  above  exe- 
cution, to  make  an  appraisement  of  the  yearly  value  of  the  lands 
so  taken  by  you,  in  which  I,  the  above  defendant,  have  a  life- 
estate,  and  return  the  same  according  to  law. 

C.  D. 
(Date.) 

64 
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FORM   Off  WRIT  OF  SBQUBSTRATION. 

County,  ss: 

The  Commonwealth  of  Pennsylvania  to  of 

County,  greeting: 

Whereas  by  our  writ  of  fieri  facias  tested  the  day  of 

last  past,  we  commanded  the  sheriff  of  County, 

that  of  the  goods  and  chattels,  lands  and  tenements  of  Richard 
Jones  in  his  bailiwick,  he  should  cause  to  be  levied  as  well  a 
certain  debt  of  three  hundred  dollars,  lawful  money  of  the 
United  States,  which  John  Smith  lately  in  our  Court  of  Com- 
mon Pleas,  recovered  against  Richard  Jones,  as  also  ten  dollars, 
which  to  the  said  John  Smith  in  our  same  Court  were  adjudged 
for  his  damages  for  the  detention  of  said  debt,  whereof  the  said 
defendant  was  convict,  as  appeared  of  record  more  fully,  and 
that  he  should  have  that  money  at  ,  before  said  court 

there  to  be  held  on  a  day  certain  in  our  said  writ  contained,  to 
render  to  the  said  John  Smith  for  his  debt  and  damages  afore-, 
said ;  and  that  he  should  have  then  and  there  that  writ ;  on  which 
said  day  he  to  our  said  court  did  return,  that  by  virtue  of  said 
writ  to  him  directed  he  had  seized  and  taken  in  execution  a 
certain  messuage,  etc.,  (describing  same)  wherein  said  Richard 
Jones  defendant,  was  seised  with  a  life-estate;  and  whereas, 
upon  petition  by  said  John  Smith,  plaintiff  in  the  fi.  fa.  afore- 
said, our  said  court  did  on  the  loth  day  of  June,  A.  D.  191 1, 
award  this  writ  and  appoint  you  the  said  ,  sequestra- 

tor in  this  behalf. 

We  therefore  authorize  and  command  you  to  sequester  the  said 
estate,  rents,  issues  and  profits  of  said  Richard  Jones,  defendant 
as  aforesaid,  and  your  doings  in  the  premises,  you  shall  from 
time  to  time  report  to  our  said  court  as  you  are  in  duty  bound. 

Witness  the  Honorable  ,  President  Judge  of  our 

said  court  at  ,  the  loth  day  of  June,  A.  D.  191 1. 

Prothonotary. 

420.    Possession. 

The  sheriff  is  bound  as  often  as  required  upon  application  in 
writing  made  by  the  sequestrator  with  the  sanction  of  any  judge 
of  a  court  of  the  county  to  put  and  keep  such  sequestrator,  his 
vendees  or  lessees  in  full  and  undisturbed  possession  of  the 
sequestered  estate,  and  any  person  unlawfully  disturbing  the 
possession  of  the  sequestrator,  his  vendees  or  lessees  or  ob- 
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structing  the  sheriff  in  the  execution  of  the  duties  above  men- 
tioned is  liable  to  indictment,  and  upon  conviction  to  a  penalty 
of  not  exceeding  one  hundred  dollars,  the  costs  of  prosecution, 
and  imprisonment  in  the  county  jail  for  a  term  not  exceeding 
six  months,  and  is  also  liable  in  trespass  for  such  damages  as 
the  sequestrator,  his  vendee  or  lessee  or  the  plaintiff  in  the 
execution  has  sustained ;  and  he  may  be  required  upon  cause 
shown  to  give  surety  of  the  peace  before  any  judge  or  justice 
of  the  peace  or  alderman  for  the  prevention  or  against  the 
repetition  of  the  offense;  the  sheriff  in  performing  the  above 
duties  has  the  same  powers  and  privileges  and  is  entitled  to 
the  same  fees  as  in  executing  writs  of  habere  facias  possessionem 
and  of  estrepment.*'* 

421.    Execution  against  corporations,  (t) 

The  act  of  1836  provides,'^^  that  all  executions  which  shall 
be  issued  from  any  court  of  record  against  any  corporation, 
not  being  a  county,  township  or  other  public  corporate  body,*'* 
shall  command  the  sheriff  or  other  officer  to  levy  the  sum  re- 
covered together  with  the  costs  of  suit  of  the  goods  and  chat- 
tels, lands  and  tenements  of  such  corporation.  This  remedy  is 
exclusive;  a  creditor's  bill  will  not  lie  against  a  corporation  in 
this  state.*''  If,  however,  the  corporation  have  sold  its  property 
and  divided  the  proceeds  such  bill  will  lie  against  the  stock- 
holders though  there  be  a  remedy  at  law.***  And  a  court  of 
equity  may  entertain  a  bill  at  the  suit  of  the  creditors  of  a  cor- 
poration to  compel  the  stockholders  to  pay  its  debts  in  propor- 
tion to  the  amount  of  their  unpaid  subscriptions  where  the 
directors  refuse  to  call  upon  them  for  payment.**' 

The  statute  further  provides  that  the  officer  charged  with  the 
execution  of  such  writ  shall  go  to  the  counting  house  or  other 

t       4  Vale  9580. 

834    Act  24  January,  1849,  §5,  2  Purd.  §129,  p.  1573. 

83s    Act  16  June,  1836,  §72,  P-  L.  774,  i  Purd.  §183,  p.  825. 

836  A  turnpike  company  in  which  the  State  holds  stock  is  not  a  public 
company  within  this  exception.    Turnpike  Co.  v.  Wallace,  8  W.  316. 

837  Suydam  v.  Northwestern  Insurance  Co.,  51  Pa.  394. 

838  Bickley  v.  Paul,  33  L.  I.  22.  If  a  corporation  be  insolvent  a  re- 
ceiver will  be  appointed  on  a  bill  filed  by  its  stockholders  and  depositors ; 
it  will  not  be  permitted  to  appoint  trustees  to  wind  up  its  affairs.  Bloom 
V.  United  States  Banking  Co.,  4  W.  N.  C.  138. 

8^9    Bank  of  Virginia  y.  Adapis,  i  Pars.  5^4. 
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principal  office  of  such  corporation  during  the  usual  office  hours 
and  demand  of  the  president  or  other  chief  officer,  cashier, 
treasurer,  secretary,  chief  clerk,  or  other  officer  having  charge 
of  such  office  the  amount  of  such  execution  with  legal  costs, 
and  if  no  person  can  be  found  on  whom  such  demand  can 
be  made  or  if  the  amount  of  the  execution  be  not  forthwith  paid 
in  lawful  money  after  such  demand  the  officer  shall  seize  per- 
sonal property  of  the  said  corporation  sufficient  to  satisfy  the 
debt,  interest  and  costs.  If  the  corporation  against  which  such 
execution  is  issued  be  a  banking  company  and  other  sufficient 
personal  property  cannot  be  found  the  officer  shall  take  so  much 
of  any  current  coin  of  gold,  silver  or  copper  which  he  may  find 
as  shall  be  sufficient  to  satisfy  the  execution.  But  if  no  suffi- 
cient personal  property  be  found  the  officer  shall  levy  upon  the 
real  estate  of  such  corporation  and  thereupon  proceed  as  in 
other  cases  for  the  sale  of  land  upon  execution. 

422.    What  is  exempt. 

All  the  personal  property  of  a  railroad  company  such  as  cars 
rails,  etc.,  necessary  to  carry  on  its  operations,  is  exempt  from 
levy  under  an  ordinary  fi.  fa.  ;'*°  so,  the  rolling  stock  and  equip- 
ments of  an  insolvent  railway  company  cannot  be  seized  in 
execution  as  against  a  mortgagee  of  the  road  and  franchises;'" 
and  so  also,  the  real  estate  of  a  corporation  which  is  neces- 
sary to  the  maintenance  of  the  objects  of  its  creation  cannot  be 
seized  and  sold  under  an  ordinary  execution;'*''  such  as  the 
road  bed  of  a  turnpike  company.'*'  But  such  lands  of  a  cor- 
poration as  are  not  actually  dedicated  to  corporate  purposes 
nor  necessary  to  the  full  enjoyment  and  exercise  of  the  corporate 
franchise  may  be  sold  under  an  execution  against  it.'**  And 
where  the  real  estate  of  a  corporation  is  sold  at  sheriff's  sale 
for  the  payment  of  a  bona  fide  debt  it  is  provided  by  act  of 
assembly  that  the  purchaser  shall  take  title  discharged  frpm  any 
right  of  forfeiture  in  the  commonwealth  by  reason  of  any  mis- 

840  Covey   V.    Pittsburgh,    Fort   Wayne   &    Chicago    Railroad  Co.,   3 
Phila.  173. 

841  Loudenschlager  v.  Benton,  3  Grant  384. 

842  Susquehanna  Canal  Co.  v.  Bonham,  9  W.  &  S.  27;  Gue  v.  Tide 
Water  Canal  Co.,  24  How.  257. 

843  Ammant  v.  New  Alexandria  &  Pittsburgh  Turnpike  Road,  13  S. 
&  R.  210. 

844  Plymouth  Railroad  Co.  v.  Colwell,  39  Pa.  337. 
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nomer,  limitation  or  defect  of  power  in  the  corporation  to  pur- 
chase and  hold  the  lands.**" 

423.    Execution  by  fieri  facias. (u) 

An  additional  remedy  is  given  to  the  creditors  of  corporate 
bodies  (other  than  municipal  corporations)  by  the  act  of  1870,'** 
which  provides  that  the  plaintiff  in  any  judgment  against  a 
corporation  may  have  execution  by  fieri  facias  issued  from  the 
court  wherein  judgment  is  entered  which  shall  command  the 
sheriff  or  other  officer  to  levy  the  amount  of  the  judgment,  with 
interest  and  costs,  of  any  personal,  mixed  or  real  property, 
franchises  and  rights  of  such  corporation  and  thereupon  to 
proceed  and  sell  the  same;  except  lands  held  in  fee  which  shall 
be  proceeded  against  and  sold  in  the  manner  provided  in  other 
cases  for  the  sale  of  real  estate;  and  such  proceedings  may  be 
had  without  any  stay  of  execution;  and  the  purchaser  shall  take 
title  clear  of  all  incumbrances  except  prior  mortgages  legally 
existing  at  the  time  of  the  levy  thereon.  And  the  sheriff  by 
virtue  of  an  execution  issued  under  this  act  may  levy  upon  and 
sell  the  property,  franchises  and  rights  of  such  corporation  de- 
fendant in  any  county  of  the  state  indorsing  a  proper  levy  upon 
his  writ. 

This  statute  superseded  the  remedy  by  sequestration  against  a 
corporation.^*^  Under  this  it  has  been  held  that  where  a  canal 
company  is  incorporated  by  two  different  states  the  franchises 
of  that  part  of  it  which  are  situate  in  this  state  cannot  be  sold 
under  a  fieri  facias  by  virtue  of  the  act  of  1870.""'  A  purchaser 
under  such  execution  takes  subject  to  superior  rights  existing 
in  a  third  person  under  a  contract  with  the  state,*"^  and  as  the 
levy  under  such  writ  does  not  create  a  lien  on  the  property 
seized  the  proceeds  of  sale  are  to  be  distributed  among  all  the 
creditors  as  in  the  case  of  insolvency.'"^ 

a        4  Vale  9587. 

84s    Act  30  April,  1844,  §2,  P.  L,  532,  i  Purd.  §189,  p.  826. 

846  Act  7  April,  1870,  P.  L.  S8,  i  Purd.  §190,  p.  826.     See  §29. 

847  Philadelphia  &  Baltimore  Central  Railroad  Company's  Appeal,  70 
Pa.  3SS;  Bayard's  Appeal,  72  Pa.  453;  Hogg's  Appeal,  88  Pa.  195;  East 
Side  Bank  &  Chautauqua  Co.  Nat.  Bank's  Appeal,  170  Pa.  i;  Smith  v. 
Altoona  &  Philipsburg  R.  Co.,  182  Pa.  139. 

850  Graham  v.  Pennsylvania  &  Ohio  Canal  Co.,  3  Pitts.  341. 

851  Beaver  Falls  Water  Power  Co.  v.  Wilson,  83  Pa.  83. 

852  payard's  Appeal,  72  Pa.  453. 
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When  a  writ  of  execution  is  placed  in  the  hands  of  the  sher- 
iff for  the  purpose  of  selling  the  property  or  franchises  of  a  cor- 
poration, limited  partnership  or  joint  stock  association,  the 
auditor  general  is  required  to  furnish  him  information  con- 
cerning the  nature  and  location  of  property  and  other  matters.'"' 

When  real  estate  is  held  by  a  corporation  in  fee  and  is  sold 
at  sheriff's  sale  for  the  payment  of  its  debts,  the  proceeds  should 
be  distributed  among  lien  creditors  according  to  priority  of  lien, 
and  not  pro  rata.'°*  Furthermore  a  right  to  take  natural  gas 
from  land  and  right  of  way  and  appliances  required  in  obtaining 
the  gas  and  transporting  it  to  customers  are  not  land  in  fee 
within  the  exception  of  the  act  of  1870.*^'' 

The  special  fieri  facias  allowed  by  the  act  of  1870  on  which 
corporate  property  may  be  sold  is  a  substitute  for  the  writ  of 
sequestration  provided  by  the  act  of  1836.  Compliance  with  the 
condition  preceding  its  issue  however  is  needful  before  it  can 
be  issued.  If  therefore  it  be  issued  without  a  demand  having 
been  first  made  on  the  officers  of  the  corporation,  and  without 
a  levy  having  been  made  on  the  personal  property  of  the  com- 
pany, the  writ  will  be  stayed.*°°  But  if  corporate  property  and 
franchises  are  sold  under  a  common  fieri  facias  without  comply- 
ing with  this  act  advantage  cannot  be  taken  of  such  noncompli- 
ance after  confirmation  of  the  sale.*"' 

If  the  corporation  is  purely  private  and  the  public  has  no 
direct  interest  in  its  operation,  or  rights  concerning  them,  its 
property,  however  useful  and  necessary  for  the  conduct  of  its 
business,  may  be  sold  under  an  ordinary  writ  of  fieri  facias  in 
the  same  manner  as  the  property  of  an  individual.'"  And 
when  the  property  of  a  corporation  is  in  a  receiver's  possession 
its  effects  are  in  the  custody  of  the  court,  and  a  writ  of  fieri 
facias  cannot  be  executed  without  its  consent.'""    Again,  a  sale 

853  Act  May  20,  1901,  P.  L.  344,  i  Purd.  §192,  p.  827. 

854  First  Nat.  Bank  v.  New  York  &  Westmoreland  Coke  Co.,  137 
Pa.  601. 

8ss  Greensburg  Fuel  Co.  v.  Natural  Gas  Co.,  162  Pa.  78. 
856  Mousel  V.  New  York  &  St.  Louis  R.  Co.,  171  Pa.  606. 
8s7    lyusk's  Appeal,  108  Pa.  152. 

858  Reynolds  v.  Reynolds  Lumber  Co.,  169  Pa.  626;  East  Side  Bank 
V.  Columbus  Tanning  Co.,  170  Pa.  i.  The  plaintiff  is  entitled  to  the  fund 
raised  by  the;  sale  even  to  the  exclusion  of  general  creditors.  Ibid.,  Fair- 
mount  Coal  Co.'s  Appeal,  14  W.  N.  C.  214. 

859  Taylor  v.  Railroad  Co.,  7  York  174. 


Of  Execution.  I957 

under  a  judgment  confessed  by  an  insolvent  corporation  will 
not  be  restrained  on  the  ground  that  a  sale  of  the  company's 
property  can  be  more  advantageously  conducted  in  the  interest 
of  all  the  creditors  by  the  receiver.*°°  Furthermore  an  execution 
issued  against  a  corporation  under  the  act  of  1870  does  not 
create  a  lien;  it  is  a  mere  process  to  convert  the  property  for 
paying  debts  by  an  equal  distribution  among  the  creditors,  and 
the  rule  applies  to  private  as  well  as  public  corporations.^*^ 

The  general  property  of  a  corporation  can  be  seized  and  sold 
under  a  common  execution  of  fieri  facias,  but  the  corporate 
property  cannot  be  thus  seized  without  a  previous  fieri  facias 
against  its  general  property  returned  nulla  bona  either  in  whole 
or  in  part.*°^  All  the  property  of  a  corporation  which  can 
properly  be  considered  goods,  chattels,  lands  or  tenements  is 
subject  to  an  ordinary  execution,  but  such  of  its  property,  real  or 
personal,  as  is  necessary  to  the  exercise  of  some  public  fran- 
chise must  be  taken  in  the  lump  under  the  special  writ  pro- 
vided by  the  act  of  1870  and  sold  together  to  a  purchaser  whom 
the  law  authorizes  to  exercise  the  franchises  possessed  by  the 
corporation.**'  The  property  of  a  railroad  corporation  in  actual 
use,  for  the  purposes  prescribed  by  its  charter,  cannot  be  taken 
in  execution  except  in  connection  with  the  franchises.***  There- 
fore there  can  be  no  levy  on  railroad  ties,  rails  or  material 
used  for  repair  of  bridges  and  tracks  under  an  ordinary  writ 
of  execution.**"  And  the  property  of  a  furnace  company  also 
not  needed  in  the  exercise  of  its  corporate  franchise  may  be 
taken  on  a  fi.  fa.***  Before  the  property  and  franchises  may 
be  sold  a  demand  must  have  been  made  by  the  sheriff  at  the 
principal  office  of  the  company  as  provided  by  the  act  of  1836 
and  the  sheriff  of  the  county  in  which  the  writ  issues  may  go 

860  Fairpoint  Mfg.  Co.  v.  Philadelphia  Optical  Co.,  161  Pa.  123. 

861  McKee  v.  McKee's  Rocks  Oil  Co.,  13  C.  C.  375- 

862  Second  Nat.  Bank  of  Titusville  v.  Mfg.  Co.,  13  W.  N.  C.  174.    See 
Guest  V.  Meriop  Water  Co.,  142  Pa.  610. 

863  East  Side  Bank  v.  Columbus  Tanning  Co.,  170  Pa.  I. 

864  Longstreth  v.  Railroad  Co.,  11  W.  N.  C.  94,  309;  Boyd's  Appeal, 
15  At.  736,  affg.  44  L-  I-  252. 

86s    Margo  v.  Pennsylvania  R.  Co.,  (No.  i)  213  Pa.  463,  469. 
866    Phila.  &  Reading  R.  Co.'s  Appeal,  3  At.  838. 
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to  any  county  of  the  state  where  the  principal  office  of  the 
corporation  is  situated  to  make  demand.'*' 

A  sheriff's  sale  in  the  county  of  the  main  office  is  valid  with 
respect  to  its  property  located  in  another  county;'**  nor  will  it 
be  set  aside  on  the  petition  of  a  stockholder  which  fails  to  aver 
when  he  became  one,  or  to  charge  collusion,  misconduct  or  in- 
ability to  act  on  the  part  of  the  directors.**' 

424.  When  and  how  new  corporations  may  be  organized. 

The  purchasers  of  the  property  of  certain  enumerated  cor- 
porations under  process  of  execution  issued  out  of  any  court 
of  this  state  or  of  the  circuit  court  of  the  United  States  are 
empowered  by  statute  to  organize  a  new  corporation  with  all 
the  powers  and  franchises  of  the  old  one,*'*  but  they  milst  first 
pay  any  debt  due  to  the  commonwealth  or  secure  the  same  by 
first  mortgage  upon  their  property  and  franchises.  Irregularities 
in  the  organization  of  such  new  company  are  not  necessarily 
fatal;  it  is  not  like  the  organization  of  a  company  which  never 
had  a  prior  corporate  existence.*"  But  the  old  company,  though 
not  extinguished,  is  not  liable  for  an  injury  subsequently  sus- 
tained by  reason  of  the  works  being  out  of  repair.*'''  Where  the 
real  estate  of  a  corporation  is  sold  on  execution  the  act  for  the 
delivery  of  possession  to  purchasers  at  sheriffs'  sales  applies  to  it 
as  in  other  cases.*'* 

425.  Attachment  execution  may  issue  against  corporation. 

An  attachment  execution  may  issue  upon  a  judgment  against 
a  private  corporation.*'*  Such  attachment  will  lie  against  an 
insolvent  canal  company,  and  its  funds  may  be  attached  in 
the  hands  of  a  banker  with  whom  they  were  deposited  with  the 

867  Smith  V.  Altoona  &  Philipsburg  R.  Co.,  182  Pa.  139.  For  such 
service  he  is  entitled  to  fees  and  mileage.    Ibid. 

868  Chester  Pipe  &  Tube  Co.  v.  Gas  Co.,  8  Dist.  427;  Beaver  Falls 
Water  Co.  v.  Wilson,  83  Pa.  83. 

869  Southwest  Nat.  Gas  Co.  v.  Fayette  Fuel  Gas  Co.,  145  Pa.  13. 

870  Acts  April  17,  1878,  §3,  P.  L,  22,  I  Purd.  §194,  p.  827;  May  31, 
1887,  §1,  P.  L.  278,  I  Purd.  §195,  p.  828. 

871  Commonwealth  v.  Central  Passenger  Railway,  52  Pa.  506. 

872  Wellsborough  &  Tioga  Plank  Road  Co.  v.  Griffin,  57  Pa.  417. 

873  Oakland  Railway  Co.  v.  Keenan,  56.  Pa.  198. 

874  Act  20  March,  1845,  §4,  P.  L.  1-89,  i  Purd.  §188,  p.  826. 
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treasurer  subject  to  call;*'°  and  the  corporation  cannot  claim 
that  its  funds  are  exempt  from  the  process  of  its  creditors  be- 
cause it  needs  them  for  the  repair  of  its  works  or  has  by  reso- 
lution set  them  apart  for  that  purpose.*^*  But  the  moneys  of  a 
railroad  company  cannot  be  attached  in  the  hands  of  its  ticket 
agents ;  they  are  mere  servants  ;*''  nor  can  the  funds  of  a  bridge 
company  be  attached  in  the  hands  of  its  treasurer;  his  posses- 
sion of  such  moneys  in  his  official  capacity  is  the  possession  of 
the  corporation  itself.*^' 

426.     Bill  for  discovery  against  corporation. 

Proceedings  for  discovery  of  the  effects  of  a  corporation  against 
which  judgment  has  been  obtained  and  execution  thereon  has 
been  returned  unsatisfied  are  provided  by  the  act  of  14th  April, 
1828.*'*  The  plaintiff  must  apply  to  the  court  by  petition  and 
affidavit  stating  that  no  property  of  the  corporation  can  be 
found  and  that  the  petitioner  verily  believes  that  its  effects  are 
concealed  for  the  purpose  of  avoiding  the  payment  of  its  debts. 
Upon  this  the  court  may  issue  a  citation  to  any  officer  of  the 
corporation  commanding  him  to  appear  at  a  fixed  day  and 
answer  such  interrogatories  as  may  be  put  to  him  touching  the 
effects  of  the  corporation;  the  citation  is  to  be  served  by  the 
sheriff.  Interrogatories  must  be  filed  with  the  prothonotary 
fifteen  days  before  the  return-day;  the  answers  must  be  filed 
on  or  before  the  return-day ;  a  party  neglecting  to  answer  satis- 
factorily may  be  attached.  If  the  answers  disclose  effects  a 
writ  in  the  nature  of  a  sequestration  may  issue  which  is  to  be 
served  by  the  sheriff  upon  the  party  in  whose  possession  or  con- 
trol the  effects  are  alleged  to  be  and  to  have  the  same  effect 
as  if  such  party  had  been  summoned  as  garnishee  in  foreign 
attachment.  Subsequent  proceedings  are  like  proceedings  against 
garnishees  in  foreign  attachment  after  judgment  against  the 
defendant."" 

875  Reed  v.  Penrose,  36  Pa.  214 ;  Farmers'  &  Mechanics'  Bank  v.  Ryan, 
64  Pa.  236. 

876  Fox  V.  Reed,  3  Grant  81. 

877  Fowler  v.  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Co.,  35 
Pa.  22. 

878  Muhlenberger  v.  Filer,  i  Leg.  Chron.  248. 

879  ID  Sm.  L.  213,  I  Purd.  §182,  p.  824.    See  Vol.  I.,  Chap.  3,  §15. 

880  It  has  been  doubted  whether  this  statute  is  not  supplied  and  super- 
seded by  the  act  of  1836  giving  the  bill  of  discovery  in  aid  of  execution, 
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PETITION   FOR   CITATION   UNDER  ACT   OE  APRII<    I4,    1828. 

John  Smith  'j  In  the  Court  of  Common  Pleas  of 

V.  >  County. 

Pennsylvania  Coal  Co.  J  March  Term,  191 1,  No. 
To  the  Honorable  the  judges  of  said  court: 

The  petition  of  John  Smith  respectfully  represents  that  he  is 
the  plaintiiif  in  the  above  entitled  action. 

That  the  defendant  is  a  private  corporation,  incorporated  under 
the  laws  of  the  State  of  Pennsylvania:  that  a  fieri  facias  has 
issued  on  the  above  entitled  judgment  and  the  sheriff  has  made 
a  return  of  "nulla  bona"  on  said  writ;  that  no  property  of  the 
defendants  can  be  found  on  which  an  execution  may  be  levied 
and  he  verily  believes  the  effects  of  the  corporation  are  concealed 
for  the  purpose  of  avoiding  the  payment  of  their  debts. 

Therefore  he  requests  this  honorable  court  to  issue  a  citation 
to  the  president,  secretary  and  treasurer  of  said  corporation, 
commanding  them  to  appear  in  court  on  a  day  certain  and 
answer  such  interrogatories  as  may  be  put  to  them  touching  the 
effects  of  the  corporation,  and  he  will  ever  pray,  etc. 

John  Smith. 

(Affidavit  appended.) 

ORDER  OE  COURT. 

Now  the  loth  day  of  March,  191 1,  upon  consideration  of  the 
foregoing  petition  and  affidavit  and  upon  motion  of  Peter  Force, 
Esq.,  attorney  for  plaintiff,  it  is  ordered  that  a  citation  issue 
directed  to  ,  president,  ,  secretary,  and  , 

treasurer,  of  the  defendant  corporation  commanding  them  to 
appear  in  court  of  the  20th  day  of  April,  191 1,  and  answer  such 
interrogatories  as  may  be  put  to  them  touching  the  effects  of 
the  corporation. 

By  the  Court. 

which  has  been  held  to  apply  to  corporation  defendants:  (see  §410).  But 
as  the  supreme  court  has  decided  that  such  bill  can  only  be  filed  by  a 
sequestrator  appointed  under  the  same  statute  and  that  it  will  not  lie  at 
the  suit  of  a  judgment  creditor  (Bevans  v.  Dingman's  Choice  Turnpike, 
10  Pa.  174)  and  as  the  remedy  by  sequestration  has  been  abolished  by 
the  act  of  1870  (see  §423)  and  this  act  expressly  gives  the  remedy  to  the 
judgment  creditor  such  doubt  would  appear  not  to  be  well  sustained. 
See  Bickley  v.  Paul,  2  W.  N.  C.  301. 
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interrogatories  eiled  april,  191i. 
John  Smith  "| 

v.  I^No.  76.    March  Term,  191 1. 

Pennsylvania  Coal  Co.  J 

Interrogatories  to  ,  President  of  Defendant  Cor- 

poration. 

I.  Are  you  the  president  of  the  defendant  corporation,  and  if 
so  when  you  were  elected,  and  for  what  term  ? 

II.  At  the  time  you  were  elected  how  much  money  was  in 
possession  of  the  defendant  corporation? 

III.  How  much  money  was  in  possession  of  the  corporation 
on  12,  191 1,  when  judgment  was  obtained? 

IV.  What  money  had  the  defendant  corporation  in  its  hands 
when  the  fieri  facias  was  served  by  the  sheriff  on  the 

day  of  ? 

V.  How  much  money  was  in  the  hands  of  the  defendant 
corporation  when  the  citation  was  served  in  the  above  entitled 
case? 

VI.  What  property  other  than  money  has  this  corporation? 

VII.  What  are  the  monthly  receipts  of  said  defendant  corpo- 
ration ? 

VIII.  How  many  members  in  good  standing  had  the  de- 
fendant corporation  at  the  time  the  citation  was  served  upon  you  ? 

IX.  How  much  money  is  received  monthly  from  the  members 
by  said  defendant  corporation? 

X.  What  money  and  property  had  the  defendant  corporation 
at  the  time  citation  was  issued?  State  the  nature  of  the  prop- 
erty. 

XI.  In  what  bank  or  banks  is  the  money  of  the  defendant 
corporation  deposited  and  whose  name? 

XII.  What  other  securities  has  the  defendant  corporation? 
State  character  and  amount. 

Peter  Force, 
Atty.  for  Plaintiff. 

RETURN  OF  SHERIFF. 

County,  ss: 
May  5,  191 1,  the  body  of  the  within  named  ,in 

my  custody,  together  with  the  day  and  cause  of  his  being  taken 
and  detained,  I  have  ready,  as  within  I  am  commanded.  And 
May  I,  191 1,  I  made  attempt  to  produce  the  said 
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within  named,  before  the  court  as  I  am  commanded,  but  on  find- 
ing him  sick,  and  nigh  unto  death,  he  could  not  be  moved.  So 
answers, 

,   Sheriff. 
Sheriff's  costs,  $6.30. 

recognizance  to  appear. 

County,  ss: 
John  Smith  ""]  Court  of  Common  Pleas  of  said 

V.  >  county, 

Pennsylvania  Coal  Co.  J  No.  620.  Term,  191 1,. 

Charge  of  Contempt. 

A.  B.  and  C.  D.,  each  tent  in  $500.  sub  con.  that  the  above  A. 
B.  shall  be  and  appear  at  said  court  on  May  10,  191 1,  to  be  holden 
in  and  for  said  county,  to  answer  such  charges  as  may  be  pre- 
ferred against  him  and  not  depart  the  court  without  leave. 
Taken  and  acknowledged  before  me  this  20th  day  of  May,  191 1. 

.J- 

BAIL   BOND. 

County  of  ,  ss: 

We,  A.  B.  and  C.  D.,  do  acknowledge  ourselves  to  owe  and 
stand  indebted  to  the  Commonwealth  of  Pennsylvania  in  the 
sum  of  five  hundred  dollars  to  be  levied  of  our  several  goods 
and  chattels,  lands  and  tenements,  on  condition  that  the  said  de- 
fendant shall  appear  in  our  court  May  20,  191 1,  at  9  a.  m. ; 
then  the  above  recognizance  to  be  null  and  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue. 
Taken,  acknowledged  and  subscribed    ' 

before  me,  this  5th  day  of  June,  A.     I  A.  B. 

D.  191 1.  I  C.  D. 

Wm.  Price,  Prothy. 

ORDER  FOR  COMMITMENT. 

(Title  of  case.) 

Now,  June  5,  191 1,  ,  President  of  defendant  so- 

ciety having  been  brought  into  court  May  5,  1911,  upon  attach- 
ment to  compel  him  to  answer  plaintiff's  interrogatory  heretofore 
filed  and  further  proceeding  having  been  then  continued  at  his 
request  until  this  date  and  now,  being  again  in  court  ^nd  still 
neglecting  and  refusing  to  answer  as  required  and  showing  no 
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reason  why  he  should  not  make  answer,  it  is  accordingly  ordered 
and  adjudged  that  he  the  said  A.  B.  is  in  contempt  and  that  he 
be  commited  to  the  county  jail  until  he  purge  himself  of  such 
contempt  according  to  law.  It  is  further  ordered  that  he  pay 
the  costs  of  the  attachment. 

By  the  Court. 
Certified  from  the  records  this  5th  day  of  June,  191 1. 

Wm.  Price,  Prothy. 

427.    Mandamus. 

Execution  on  a  judgment  against  a  county  can  be  had  only  in 
the  following  manner :  the  court  in  which  the  judgment  was  ob- 
tained or  to  which  it  has  been  removed  by  transcript  from  a 
justice  may  issue  thereon  a  writ  commanding  the  commissioners 
of  the  county  to  cause  the  amount  thereof  with  the  interests  and 
costs  to  be  paid  to  the  party  entitled  to  the  benefit  of  such  judg- 
ment out  of  any  moneys  unappropriated  of  such  county  or, 
if  there  be  no  such  moneys,  out  of  the  first  moneys  that  shall  be 
received  for  the  use  of  such  county  and  to  enforce  obedience  to 
such  writ  by  attachment. '^^  And  the  like  proceedings  may  be 
had  upon  a  judgment  against  a  township  to  enforce  payment 
out  of  the  township  funds  according  to  the  circumstances  of  the 
case,**^  and  this  process  applies  to  cities  though  not  expressly 
named  in  the  act.**'  Execution  against  boroughs  may  be  had  in 
the  manner  provided  by  law  in  the  case  of  townships  and  the 
writ  shall  be  served  upon  the  burgess  or  treasurer  or  secretary 
of  the  town  council  of  the  borough;'**  so  also,  in  the  case  of 
common  school  districts.**^ 

A  petition  for  a  mandamus  to  compel  county  commissioners 
to  pay  road  damages  is  an  execution  process  and  is  not  affected 
by  the  statute  of  limitations.**'    A  mandamus  lies  against  county 

881  Act  IS  April,  1834,  §§S,  6,  P.  L.  S38,  i  Purd.  §§21,  22,  p.  835. 

882  Ibid.,  §7,  I  Purd.  §23,  p.  836. 

883  Monaghan  v.  Philadelphia,  28  Pa.  207;  Parke  v.  Pittsburgh,  i 
Pitts.  218;  Evans  v.  Pittsburgh,  19  L.  I.  4-  See  also  Act  June  8,  1893,  §6. 
P.  L.  346,  3  Purd-  §6.  P-  2426. 

884  Act  2  April,  i860,  P.  L.  589.  I  Purd.  §331,  P-  S34. 
88s    Act  8  May,  i8s4>  §21,  P-  h-  621,  i  Purd.  §107,  p.  660. 
886    Boyer's  Petition,  15  C.  C.  S3i- 
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commissioners  to  pay  damages  due  from  a  sheep  fund,*"  after 
the  board  of  auditors  has  passed  on  the  claim."* 

In  Philadelphia  a  mandamus  execution  may  issue  from  the 
quarter  sessions  on  an  award  of  damages  in  a  road  case  when 
confirmed  by  the  court,  it  is  a  judgment  against  the  city  for 
the  recovery  of  the  sums  awarded.**'  The  collection  of  a 
judgment  against  the  city  of  Wilkes-Barre  may  also  be  enforced 
by  mandamus  to  the  treasurer.**"  The  remedy  against  a  munici- 
pal corporation  for  costs  is  by  mandamus  execution;**^  also  to 
compel  a  city  to  apply  money  in  its  treasurer's  possession  to  the 
payment  of  overdue  interest  on  its  bonds.*"^  But  a  creditor  can- 
not collect  a  debt  against  a  municipality  by  mandamus  any  more 
than  he  could  by  the  same  means  recover  a  debt  from  a  private 
debtor;***  but  if  an  execution  is  obtained  and  cannot  be  satis- 
fied mandamus  lies  to  compel  a  tax  collection.***  Again,  as  a 
municipality  is  not  required  to  recognize  an  assignment  of  a 
part  of  its  obligation,  a  mandamus  will  not  lie  to  collect  any 
portion  of  a  judgment  that  has  been  assigned.**" 

The  money  of  a  township  received  for  a  specific  purpose 
is  not  subject  to  a  mandamus  execution  for  a  different  purpose.*** 
Nor  will  the  common  pleas  enforce  payment  of  a  debt  appor- 
tioned by  a  court  of  equity  between  a  township  and  a  borough 
erected  therefrom.**' 

A  mandamus  execution  is  often  issued  in  road  proceedings 
to  recover  damages.  In  such  cases  it  has  been  held  that  the 
quarter   sessions   may   enforce   its   own   judgments   in   regard 

887  Wetherell  v.  Cotnmisioners,  2  Del.  45 ;  Bundage  v.  Blakely  School 
District,  i  Lack.  Jur.  222. 

888  Commonwealth  v.  School  Directors,  4  L,aw  Times  (N.  S.)  6. 

889  Kensington  &  O.  Turnpike  Co.,  97  Pa.  260;  Sedgley  Avenue,  88 
Pa.  509;  Lex  Street,  35  L.  L  282;  Reimer  v.  City  of  Philadelphia,  S  W. 
N.  C.  449- 

890  Hay  V.  City  of  Wilkes-Barre,  4  Kulp  399. 

891  Hodges  V.  Board  of  Revision,  3  Law  Times  (N.  S.)  ^^•,  Walton 
v.  Lerch,  2  North.  388. 

892  Williamsport  v.  Commonwealth,  90  Pa.  498. 

893  Commonwealth  ex  rel.  The  Century  Co.  v.  City  of  Philadelphia, 
S  Dist.  222. 

894  Allen  v.  DuBois  Borough,  s  Dist.  585. 
89s     Schuck  v.  Pittsburgh,  11  At.  651. 

896    Dailey  v.  Wilkes-Barre,  6  Kulp  43.    See  In  re  Plains  Township, 
7  Kulp  234. 
8p7    Lwisdowne  Borough  v.  Township,  9  Digt.  694. 
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to  the  payment  of  land  damages  for  the  opening  of  streets,'"' 
when  every  condition  precedent  to  the  payment  of  them  has  been 
performed.'"*  The  execution  however  will  not  issue  unless 
in  cases  where  the  performance  of  these  conditions  have  been 
imperfect."""  To  obtain  a  mandamus  to  enforce  an  award  of 
road  damages  there  must  be  a  previous  rule  to  show  cause.""^ 

A  mandamus  execution  against  a  municipality  should  be  di- 
rected to  the  corporation  by  the  corporate  name,  though  the 
thing  required  is  to  be  done  by  the  council.®"^  Nor  can  it  issue 
until  after  final  judgment,  which  must  be  regular;""'  it  does 
not  therefore  lie  to  enforce  a  verdict.""*  But  when  the  judgment 
is  final  this  is  a  sufficient  voucher  on  the  city  treasurer  to  pay 
although  the  money  in  the  treasury  has  been  appropriated  for 
other  purposes."""  And  when  the  officer  to  whom  a  writ  of 
mandamus  execution  is  directed  goes  out  of  office  without  pay- 
ing the  judgment,  an  alias  writ  should  issue  directed  to  his 
successor.""* 

A  mandamus  execution  should  not  issue  against  a  school 
district  without  allowance  by  the  court.""'  Nor  after  the  lapse 
of  five  years  from  the  entry  of  the  judgment  unless  it  is  duly  re- 
vived by  scire  facias.""'  And  when  the  directors  and  treasurer 
of  a  school  district  are  commanded  to  pay  a  judgment  from 
the  first  unappropriated  money  of  the  district,  they  must  use 
diligence  to  obtain  the  money  and  pay  the  debt,"""  and  an  attach- 
ment will  lie  against  them  if  they  disregard  the  mandate  of  the 
court."" 

898  Spring  Street,   112  Pa.  258;   Commonwealth  v.   Holland,   153   Pa. 

233- 

899  Hibberd  v.  Delaware  Co.,  i  Super.  Ct.  204. 

900  Pringle  Street,  167  Pa.  646. 

901  Devereaux  v.  Street,  13  Phila.  103. 

902  Ricker  v.  City  of  I,ancaster,  i  Lane.  L.  Rev.  92. 

903  Moravian  Seminary  v.  Bethlehem,  153  Pa.  583. 

904  South  Chester  School  District  v.  Hill,  35  L.  I.  242. 
90s  Lancaster  County  v.  Lancaster  City,  170  Pa.  108. 

906  Bonner  v.  Foster  Township,  10  C.  C.  447- 

907  Pennsylvania  School  Supply  Co.  v.  School  District,  3  Kulp  64. 

908  O'Donnell  v.  Cass  Township  School  District,  133  Pa.  163. 

909  Burgess  v.  Northumberland  Township  School  District,  2  Lack 
Jur.  106. 

910  Barrett  v.  School  District,  12  Luz.  Rep.  409. 
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Lastly  it  is  always  a  good  return  to  a  mandamus  execution 
that  there  is  no  money  in  the  treasury ;  nor  need  the  officer  show 
in  his  return  why  there  is  none.'^^ 

This  act  presents  a  method  by  which  those  having  judgments 
against  these  quasi  corporations  may  have  a  remedy  by  means 
of  the  remedial  writ  of  mandamus,  and  as  these  corporations 
have  no  property  which  could  properly  be  made  subject  to 
levy  and  sale  it  restrains  the  use  of  other  process.  It  is  but  the 
legislative  extension  of  the  common  law  remedy  of  mandamus 
and  a  modification  of  the  process  to  suit  the  peculiar  functions 
and  officers  of  these  anomalous  corporations  and  make  it  more 
simple  in  practice;  as  it  issues  only  where  a  court  of  record  has 
given  a  judgment  which  makes  it  the  duty  of  the  officers  of  the 
corporation  to  pay  a  certain  sum  of  money  it  dispenses  with 
the  form  of  an  alternative  mandamus ;  it  assumes  that  the  officers 
whose  duty  it  was  to  lay  and  collect  taxes  sufficient  to  pay  all 
just  demands  against  the  corporations  have  done  so  and  gives 
the  party  aggrieved  a  right  to  satisfaction  out  of  the  moneys  in 
the  treasury  unappropriated,  and  if  there  be  no  such  moneys 
then  out  of  the  first  moneys  that  shall  be  received.'^^ 

428.    Ordinary  writ  of  execution  will  not  lie  against  a  municipal  cor- 
poration. 

An  ordinary  writ  of  execution  will  not  lie  against  a  municipal 
corporation;  the  remedy  by  mandamus  is  exclusive.®^'  There 
can  be  no  seizure,  extension  or  sale  of  the  property  of  the  cor- 
poration,"^* neither  can  the  inhabitants  of  a  municipality  be  held 
individually  liable  for  its  indebtedness,  their  property  can  only 
be  reached  by  the  power  of  taxation.'^®  In  the  case  of  a  county 
the  writ  is  directed  to  the  county  commissioners;  in  that  of  a 
township,  to  the  supervisors ;  in  that  of  a  city,  to  the  city  treas- 
urer; in  that  of  a  borough,  to  the  burgess  or  treasurer  or  secre- 
tary of  the  town  council,  and  in  that  of  a  school  district,  to  the 
directors  or  controllers  and  treasurer  of  the  district.*^*     It  is 

911  Cavanaugh  v.  School  District,  6  C.  C.  35. 

912  Evans  V.  Pittsburgh,  19  L.  I.  4. 

913  Monaghan  v.  Philadelphia,  28  Pa.  207. 

914  Wilson  V.  Huntingdon  County,  7  W.  &  S.  200. 

915  North  Lebanon  v.  Arnold,  47  Pa.  488. 

916  For  the  form  of  a  mandamus  execution  see  Hewson  v.  Kensington, 
I  Clark  322. 
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final  process  to  enforce  payment  of  a  judgment.'^^  Upon  service 
of  such  writ  the  corporate  officers  have  no  discretion ;  their  only 
duty  is  obedience  to  the  process  of  the  court.'^*  A  payment  on 
such  writ  is  a  sufficient  voucher  for  the  treasurer  even  though 
the  city  councils  have  made  no  appropriation  therefor.^^'  It 
has  been  held  hovsrever  that  such  process  will  not  prevail  against 
an  appropriation  of  a  proper  amount  of  the  annual  tax  for 
the  necessary  repairs  for  roads  and  bridges  ;°^°  neither  can  funds 
in  the  hands  of  a  county  treasurer  necessary  to  defray  the  or- 
dinary and  current  expenses  of  the  county  be  arrested  by  a  man- 
damus execution."^^  A  mandamus  cannot  issue  upon  a  verdict 
upon  which  there  has  been  no  final  judgment  entered.®^^ 

917  Commonwealth  v.  Taylor,  36  Pa.  263. 

918  Monaghan  v.  Philadelphia,  28  Pa.  207. 

019    Pollock  V.  Lawrence  County,  7  P.  L,.  J.  373. 

920  Lackawanna  Iron  &  Coal  Co.  v.  Walsh,  3  Luz.  L-  Ob.  53;  Larimer 
V.  Pitt  Township,  2  Pitts.  352. 

921  Commonwealth  v.  Floyd,  2  Pitts.  342. 

922  South  Chester  School  District  v.  Hill,  35  L.  L  242. 


